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ARGUED AND DETERMINED 



IM TH8 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



SNIPES V. SOUTHERN RY. CO. 
(Circuit Court of Appeals, Fourth Circuit. November 5, 1908.) 

No. 817. 

1. Masteb and Servant (§ 289*) — Injuries to Servant— QuEiSTiON fob Jubï. 

In an action for Injuries to an engineer, wliether plalntiff was informed 
by hls conductor and belleved that the train with wliich he collided was 
out of the way, and whether he was négligent in so belleving, held for 
the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 
1093; Dec. Dig. § 289.*] 

2. Négligence (§ 136*) — Question or Law oe Fact. 

Where there is uncertalnty as to the existence of négligence or con- 
trlbutory négligence, the question Is one of fact and not of law, wliether 
the uncertalnty arises froni a conflict in the testlmony or because fair- 
mlnded nien might honestly draw différent conclusions from the un- 
disputed facts. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353 ; Dec. 
Dig. § 136.*] 

3. Courts (§ 372*) — Fédéral Courts— State Laws as Rules op Décision- 

Général Law. 

Whether a rallroad engineer and his conductor are fellow servants wlll 
be determined in the fédéral courts as a question of gênerai law only in 
the absence of statutory régulations of the state in which the action 
arises. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. § 372.* 

State laws as rules of décision In fédéral courts, see notes to Wilson 
V Perrln, 11 C. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 

4. Masteb and Servant (§ 182*) — Fellow Servants— Engineer and Con- 

ductor — Constitutional Provision. 

Const. S. C. art. 9, § 15, provides that every railroad employé shall 
hâve the same rights and remédies for any injury suffered by him from 
the acts or omissions of the corporation or Its employés as are allowed 
by law to other persons not employés, when the Injury results from 
the négligence of a superlor agent or offlcer or of a persan having the 
right to control or direct the services of the party injured. Held, that 

♦For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
166 F.— 1 
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an engineer and conductor of a rallroad train under such provisions are 
net fellow servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
371, 372; Dec. Dlg. § 182.» 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 C. C. A. 668; Fllppin v. Kimball, 31 C. C. A. 286;] 

5. Masteb and Servant (§ 245*) — Injubies to Servant— Opebation of Raii,- 

eoad— rules. 

A rallroad rule provlded that a train should not leave Its initial 
station on any division untll It had ascertalned whether ail trains due of 
a superlor or the same elass had arrived or left. Other rules regulating 
conductérS made theln responslble for the safe management of thelr 
trains and for the performance of duty by train employés, vpith authority 
to suspend an employé for gross mlsconduct. They also requlred con- 
ductors to obey orders of station agents, to report to the train dlspatcher 
for orders bef ore leavlng . the initial station, to examine spécial ordér 
books for spécial orders, and to obey the same, etc. Other rules required 
engineers to obey orders of the conductors wlth respect to the gênerai 
management of their trains, to start on proper signal, to comply with 
the rule prohibiting departure before knowing that other trains due had 
arrived or left, and to be responslble wlth the conductor for the safety 
of trains, Eeld, that under such rules an engineer and hls conductor 
were not equally négligent in leaving a station prior to the arrivai of a 
confllcting train of whlch they were notified by a train order, the con- 
ductor havlng ordered the engineer to proceed and informed him that 
the confllcting train was in. 

[Ed. Note.-=-For other cases, see Master and Servant, Dec. Dlg. § 245.*] 

6. Masteb and Servant (| 100*) — Injuries to Servant— Négligence— Con- 

TBACT. 

A rallroad company may not contract wlth its employés to exempt 
Itself from llabllity for négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. | 166; 
Dec. Dlg. § 100.*] 

7. Masteb and Servant (| 180*) — Injuries to Servant— Constitutional 

Provisions— Rule. 

A rallroad company eannot avold Const. S. C. art. 9, § 15, providing 
that every rallroad employé shall hâve the same rlghts and remédies for 
an injury sufCered by him from the acts or omissions of the corporation 
or its employés as are allowed by law to other persons not employés, 
wlien the injury results from the négligence of a superlor agent or offlcer 
or of a perSon havirig the right to control or direct, etc., by the adoption 
or promulgation of rules on such sub.iect. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 180.*] 

Boyd, J., dissentlng. 

In Error to the Circuit Court of the United States for the District of 
South Carolina, at Columbia. 

E. J. Best and W. Boyd Evans (Geo. R. Rembert and Lawson D. 
Melton, on the brief), for plaintiff in error. 
B. L. Abney (Abney & Muller, On the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDIEE and BOYD, 
District Judges. 

WADDIIvL, District Judge. This is an action at law instituted by 
plaintiff in error, an engineer in the service of the défendant company, 
to recover damages for personal injuries received by him on the 16th 

*Por other cases see same toplc & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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day of November, 1906, in the state of South Carolina, while in the 
discharge of his duty as such engineer. The défendant answered, 
denying négligence on its part, and insisted that the accident was caus- 
ed by the contributory neghgence of the plaintiff (which it allèges was 
the proximate cause of the accident) and that of the négligence of the 
conductor of the train, causing the accident ; that said conductor and 
engineer were fellow servants, and the company therefore not liable 
to the latter. 

The facts in the case are, briefly, that, on the morning of the day 
named, the engine of a certain work train known as "Extra No. 476," 
of which plaintifï was engineer, while going north, and when a few 
miles of Columbia, S. C, collided in a head-on colHsion with the engine 
of extra freight train No. 838, coming south, as the former was round- 
ing a sharp curve, and the plaintiff received the injury sued for. The 
testimony relates almost entirely to the circumstances under which 
train No. 476 left Columbia, and whether or not the plaintiff was guilty 
of such négligence in taking his train from Columbia as to disentitle 
him to recover. Witnesses were examined in behalf of the plaintiff 
and défendant, including the plaintiff, and the conductor of the train, 
the train dispatcher, and the division superintendent of the company; 
at the conclusion of which a motion was made by the défendant to take 
the case from the jury, and instruct a verdict for the défendant, which 
motion the court sustained, and directed a verdict for the défendant, 
which was rendered, and judgment entered thereon, to which action 
the plaintiff excepted, and sued out this writ of error. 

The trial court in directing the verdict considered the relation ordi- 
narily existing between a conductor and an engineer, and commented 
upon the fact that this was an extra train, operated under spécial or- 
ders, as distinguished from gênerai rules, which in its judgment im- 
posed a joint responsibility upon the conductor and engineer, and after 
referring to the engineer's conduct at the time of and before leaving 
Columbia, and the fact of his obeying the orders of the conductor so to 
do, said: 

"If that was the sole question in the case, I would still be inclined to 
leave it to the jury, although my opinion Is that he did not take the précau- 
tions that a prudent man, and a reasonable man, ought to hâve taken ; and that 
would be my opinion. But my opinion on the question of fact Is not control- 
ling, and I would prefer to hâve had the jury pass upon that. But another 
ground is presented, and that is that assuming that the conductor told him 
that No. 828 was in — although the conductor now dénies It — but assume that 
is the fact, for I think the prépondérance of the évidence establishes it, that 
he was so informed, ail the circumstances tend to satisfy me that he believed 
No. 828 was out of the way, It was careless in him to think so, and to be gov- 
erned by that thought; but now the case rests entirely upon as to whether or 
not the conductor was so far the représentative of the master that independent 
of any Investigation by him, or of any knowledge by him as to whether No. 
828 was in, he was bound to obey the order of the conductor, the conductor 
so far representing the master that he was not a fellow servant of the en- 
gineer, and a great discussion has turned upon that question." 

The court thereupon held that, as to this train, the conductor and 
engineer were fellow servants, charged with like duties ; that they 
stood upon the same footing, and that one could not devolve his duty 
upon the other. 
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It is as to tlie correctness of thèse rulings tliat we are to pass, and, a\- 
though there are quite a nuniber of assignments of error, they involve 
but three questions, as foUows: (1) Did the court err in passing up- 
on the conflict in the testimony between the plaintiff and the défendant 
as to what occurred respecting the departure of the train from Colum- 
bia vvhich caused the accident ; ( 2) in holding that, açcepting' the plain- 
tiff's statements as to thé occurrences, -it was négligence for hini to 
hâve so believed and acted, instead of submitting the two matters to the 
jury; and (3) in holding that the conductor and engineer on this occa- 
sion wére f ellow servants ? ' ■ 

The rules and orders of the company specially bearing upon and ap- 
plicable to this case, are as follows: 

Riile 83. "A train must not leave Its initial station on any division, or a junc- 
tiOH, or pass from double to single tracU, until it is asc'ertained. whetlier ail 
trains due, wiiich are superlor, or of the same class, hare arrlved or .left." 

Rule 85. "A train mnst not start until thé proper signal is given." 

Eule 366. "Conductors. Oonductors will report to, and receive instructions 
from the superintendent and train master. They also obey the orders of sta- 
tion agents, station masters and yard masters at stations and in yards." 

Rule 367. "Conductors. They will haye charge of the trains to which they 
are assignéd and of ail persons employed thereon. 

"They are responsible for the safe and proper management of such trains, 
for the protection and caré of passengers, baggage and frçight, for a thorongh 
performance of duty by the train employés, and for the observance and en- 
forcement of ail rules and orders relative thereto. They will report ail viola- 
tions of rules and neglect of dutj' by the train employés to the superintendent 
or train master, and in cases of gross misconduct may, if necessary, suspend 
any such employé for the rest of the trip, reporting such action by wire, and 
holding the train should safety require it." 

Rule 375. "Conductors. Before leaving the Initial station on any division, 
they must report to the train dispatcher for orders, giving the number of the 
engine, name of the engineman, and number of cars in the train, and if there 
are no orders for them they must receive a clearance card, Form 802, properly 
dated, addressed and signed, and must see that the engineman reeeives one 
also." 

Rule 376. "Conductors. They must examine the spécial order books and 
bulletin boards at such stations and at ail points on the road where it is prac- 
ticable to do so, and will be held responsible for the observance of ail spécial 
orders and bulletins after they hâve had an opportunity to read them." 

Rule 465. "Conductors. When their trains are in motion, unless their prés- 
ence is required elsevi'here, their proper place is in the eaboose, and they must 
there maintain such position as will give them a full view of their trains and 
enable them to see whether they are ail right and the men are in proper 
position and are performing their duties." 

Rule 500. "Enginemen. They must obey the orders of the train master and 
the road foreman of ehgines. Within station and yard limits they must 
obey the orders of the station masters, station agents, and yard masters re- 
spectively. Within shop and engine house limits, they must obey the orders of 
the foreman. They must obey the orders of their conductors with respect to 
the gênerai management of their trains and to the station, yard or construc- 
tion work in which they are engaged." 

Rule 515. "Enginemen. As soon as the proper signal is given they must 
start their trains earefully and see that they hâve the whole train before pass- 
ing the station or yard limits." 

Rule 508. "Enginemen They must personally comply with rule 83 In ail 
cases." 

Rule 105. "Both conductors and enginemen are responsible for the safety of 
their trains and, under conditions not provlded for by the rules, must take 
every précaution for their protection." 
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Order is as folloWs; 

"No. 23. 

"Southern Railway Co., Train Order Xo. 23. Dated Columbia, S. C, Nov. 
16, 1006. To 2nd and 3rd class aud Extra Work Eng. 476. At Columbia, S. 
C. Work Extra 470 will work five 5 A, M. untll eiglit 8 P. M. between Colum- 
bia and Winnsboro proteeting against Extra 828 South and second and third 
class trains. W. L. W., Superintendent." 

The action of the court in taking the case from the jury (1 and 2 
above) will be first considered. 

We are unable to concur with the court in its action in this respect. 
The real issue was, whose négligence caused this accident ? Plaintiff 
said it was that of the défendant, because the defendant's représenta- 
tive, under whom he acted, directeâ him to do what he did, which the 
représentative dénies. This involved a question of fact which the jury 
should hâve passed on, and not the court; as,should also the jury hâve 
determined whether under ail the facts and circumstances of the case, 
assuming the plaintiff's version to be true as to what occurred, he was 
warranted in acting as he did in the situation in which he was placed. 
Either or both of thèse questions the jury might hâve decided in favor 
of the défendant or of the plaintiff. The lower court undertook to 
pass upon them, instead of submitting them to the jury, and held the, 
plaintiff's version of what occurred between himself and the conductor 
to be true, but that the plaintiff was not warranted, under the circum- 
stances, in obeying the orders of the conductor. This was interfering 
with the province of the jury, who might hâve taken an entirely différ- 
ent view of the same from what the judge did ; and it will neither do 
to say that the court determined the main facts in favor of the plaintiff, 
or that the case was taken from the jury at the instance of the défend- 
ant. So far as the défendant was concerned, it, perchance, was not 
hurt, since the finding of the second proposition by the court was in 
its favor, and plaintiff could not hâve recovered in any event ; where- 
as, so far as the plaintiff was concerned, it was necessary for the court 
to hâve found both questions in his favor. We think the plaintiff was 
clearly entitled to hâve the jury pass upon each one, and the action of 
the court was erroneous. The law applicable to thèse questions is so 
well settled as to require but little citation of authority. 

In the case of Richmond & Banville R. R. Co. v. Powers, 149 U. S. 
43, 13 Sup. Ct. 748, 37 L. Ed. 642, it is said : 

"It is well settled that, where there is uneertainty as to the existence of ei- 
ther négligence or contributory négligence, the question is not one of law, but of 
fact, and to be settled by a .lury ; and this, whether the uneertainty arises 
from a confiict in the testimony, or because, the facts being undisputed, fair- 
miuded men will honestly draw différent conclusious from them." 

In the case of McDermott v. Severe, 202 U. S. 600, 604, 26 Sup. Ct. 
709, 710, 50 L. Ed. 1162, it is said : 

"Négligence only becomes a question of law to be taken from the jury when 
the facts are such that fair-minded men can only draw from them the infer- 
ence that there was no négligence. If fair-minded men from the facts admit- 
ted, or conflicting testimony, may honestly draw différent conclusions as to 
the négligence charged, the question is not one of law, but of fact, and to be 
settled by the jury under proper instructions." 
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This brings us to the considération of the third and last objection, 
namely, the ruling of the lower court holding that the plaintiff was a 
fellow servant with the conductor of this train under the rules of the 
Company respecting the opération of the particular train, and hence 
that the défendant was not Hable. We hâve carefully considered and 
given much thought to this question, as evidently the judge of the 
lower court did, and our mature judgment is that the court erred in 
its ruling thereon. That a conductor and engineer do not occupy the 
relation of fellow servants one to the other, has long been the settled 
doctrine of the Suprême Court of South Carolina ( Boàtwright v. Rail- 
road Co., 25 S. C. 133, and cases cited) ; and they no longer occupy 
such relation, certainly as to trains ordinarily of the défendant now, 
under the organic law of the state of South Carolina. Article 9, § 15, 
of the Constitution of South Carolina, is as follows: 

"Every employé of any raUroad corporation shall hâve the Same rights and 
remédies for any injury suffered by him from the acts or omissions of said 
corporation or its employés as are àllowed by law to other persons not em- 
ployés, when the injury results from the négligence of asuperior agent or 
offlcer, or of a person having a rlght to control or direct the services of the 
party Injured," etc. 

. This provision of the Constitution has several times been under re- 
view by the Suprême Court of South Carolina, and that court has 
sustained and given to the provision full force and effect. Hicks v. 
Railroad, 63 S. C. 559, 41 S. E. 753 ; Rhodes v. Railroad, 68 S. C. 
494, 47 S. E. 689 ; Reed v. Railroad, 75 S. C. 163, 171, 55 S. E. 318, 
and cases cited. 

Counsel for the défendant insist that the engineer and conductor are 
fellow servants, citing, in support of their position, New England 
Railroad v. Conroy, 175 U. S. 323, 30 Sup. Ct. 85, 44 L. Ed. 181, which 
modified the former décision of that court, as it is claimed, of Chicago, 
etc., Railroad v. Ross, 113 U. S. 377, 5 Sup. Ct. 184, 38 L. Ed. 787, 
on this subject; and also cite B. & O. Rv R. v. Baugh, 149 U. S. 369, 

13 Sup. Ct. 914, 37 L. Ed. 773, and contend that it is the gênerai, and 
not the local law, which controls in the détermination of the question 
of who are fellow servants. Thèse cases hâve no spécial bearing hère, 
assuming they support the contention made, since they hâve référence 
to what may be the true rule in the absence of statutory régulation of 
the state on the subject. The Suprême Court of the United States 
has not undertaken to déclare that the gênerai doctrine, when at 
variance with the local Constitution and laws of a state, should over- 
ride the latter. In Gardner v. Michigan Central R. R., 150 U. S. 349, 

14 Sup. Ct. 140, 37 L. Ed. 1107, the same subject was under considéra- 
tion, and the court said : 

"But in the présent case only the responsibility of the railroad company to 
its employés was involved ; and it is settled that the question is a matter of 
gênerai law, and that, in the absence of statutory régulation" 6f the state in 
which causes of action arise, this court is not required to follow décisions of 
the state courts." 

See, also, Northern Pacific R. R. v. Mase, 63 Fed. 115, 11 C. C. 
A. 63. Hère we hâve the provision of the organic law of South Car- 
olina, determining who are, and who are not, fellow servants; and 
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it is by that Constitution, as interpreted by the highest court of that 
State, we should be governed. 

Appellees insist that, under rules 105 and 502, the conductor and 
engineer were jointly and severally responsible for the safety of their 
train, and for the movement and protection of the same ; and that un- 
der order No. 33, above referred to, extra freight train 838 had the 
right of way over their train, work extra 476; and that said con- 
ductor and engineer were each jointly negHgent in leaving Columbia 
without ascertaining that No. 828 was in, and Hkewise for their fail- 
ure to send either a flagman, brakeman, or fireman, with danger sig- 
nais, ahead. 

In considering thèse questions, the learned judge of the lower court, 
while apparently conceding that ordinarily, under the rules of the 
Company, the engineer would hâve to obey the conductor's orders, and 
hence would not be a fellow servant with the conductor, held that, as 
to this class of trains being operated under spécial orders, as distin- 
guished from gênerai rules, a différent rule should prevail, and they 
would be fellow servants. We cannot see our way to concur in this 
view. Indeed, there is a greater necessity for the company's having 
some one person in the control and opération of its trains under or- 
ders than under rules, and, so far as the engineman is concerned, there 
is much less force and reason from the standpoint of justice and 
fairness for holding him responsible for the failure to understand and 
carry out the rules concerning the movement of his train, than orders. 
One he would hâve time to consider fuUy, and the other to act upon 
in a moment. To know the effect and meaning of five différent or- 
ders, ail issued and suddenly handed to him, each separate one quite 
as lengthy and complicated as No. 33 copied above, calls for a de- 
gree of intelligence, quick perception, and great présence of mind that 
but few men are blessed with. For an engineer and conductor not 
to misunderstand and dispute over such orders, and their meaning, 
if the idea sought to be maintained should prevail, would be more 
than human, and the confusion necessarily arising therefrom would 
quickly resuit in the suspension of railroad opération. The rules of 
the Company are reasonably clear, especially considering their great 
number, and we think under them trains can easily be operated with- 
out bringing about the chaotic condition that would resuit in the 
effort to, in effect, place conductors and engineers on the same foot- 
ing, so far as the trains' movements are concerned. Of course, they 
are jointly responsible in a certain sensé, and indeed in many respects ; 
but this does not mean that in a case like the one under considéra- 
tion, or as to matters pertaining to the ordinary duties of the en- 
gineer, and the interprétation of rules and orders, the engineer should 
attempt to set himself up in opposition to the conductor. If it should 
be said that the rules are broad enough to authorize this interpréta- 
tion, the answer is that they do not mean that, and it is not their 
fair interprétation ; and the engineer attempting to act upon the view 
of the rules contended for, as to his authority, would quickly fînd 
himself suspended by his conductor, and discharged, as he should be, 
by the company. Rules 367 and 502 are of easy interprétation, and 
m a manner that we undertake to say is in accordance with their 
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usual construction; and rule 105 is likewise readily understood. 'Rule 
367 is clear and explicit as to the power and authority of the con- 
ductor. He is placed in charge of trains, and of ail persons employed 
thereon, and made responsiblefor their safe and proper management, 
and' the safety of ail persons and property thereon, and is held re- 
sponsible for the performance ôf duty on the part bf employés, and re- 
quired to see the company's rules enforced; alid in cases of gross 
misconduct may, if necessary, suspend any employé for the rest of 
the trip, reporting such action by wire and holding the train, should 
safety require it. Could language be more sweeping or clear ? He 
is in absolute authority and control, with power to suspend employés, 
hold the train, or proceed on the trip, according to his judgment. And 
rule 500, as to the duty of enginemen, expressly requires them to obey 
orders of their conductor with respect to the gênerai management of 
their trains. Rule 503 was not intended either to lessen the duty im- 
posed upon the engineer by rule 500, or in the slightest to modify the 
authority of the conductor under rule 367. That they are by rule 502 
made jointly responsible with the conductor for the movement and 
protection» of their trains in accordance with the rules, is true, and 
are required to obey ail proper orders by conductors and others as 
provided by the rules. They are individually responsible for observ- 
ance of the rules relative to their duty, and must décline to obey any 
order by the conductor or any other person which involves the viola- 
tion of said rules, or péril to person or property. The particular in 
which the engineer can décline to obey the orders of the conductor is 
only when to obey him would involve a violation of the rules, or péril 
to persons or property; then, manifestly, he should exercise his inde- 
pendent judgment, as in that respect the conductor stands exactly in 
the same relation as the gênerai manager of the company does to him. 
Neither of them could require him to disobey the rules where péril to 
persons or property is involved. Rule 105 is but an amplification of 
this very idea. No person can, or should, be required to do something 
knowingly that involves péril to person or property, such as one would 
be doing if he obeyed a rule that he knew would bring about that re- 
suit; and hence the last-named rule 105 says both conductors and 
enginemen are responsible for the safety of their trains, and under 
conditions not provided by the rules, must take every précaution for 
their protection. This is not intended to qualify the authority of the 
conductor in respect to the opération of the train, but is what might 
be termed, as is in admiralty a similar one, the "spécial circumstances" 
rule ; or it may be stated in another way, as a common-sense rule, 
where the gênerai rules do not cover a particular case, to do what is 
necessary in an emergency. 

Counsel in their argument lay great stress upon the effect of rule 
508, which requires that an engineman must personally comply with 
rule 83 in ail cases, which latter rule in effect is that train* must not 
leave initial stations, or pass from a double to a single track, without 
ascertaining whether ail trains due, which are superior, or of the same 
class, hâve arrived or left. Rules 375 and 376 provide especially for 
conductors communicating with train dispatchers, examining bulletin 
boards, order books, etc., provided for giving information as to the 
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movement of trains, and for his, the conductor's, advising the en- 
gineman of the information received ; and rule 85 provides that trains 
must not be moved until proper signal is given. Just how far the 
engineman, in personally complying with rule 83, is required to go in 
ascertaining whether trains hâve arrived or left, as contemplated 
by the rule, is not entirely clear ; but certain it is, under the f acts of 
this case, this engineer seems to hâve exercised extraordinary care in 
that respect. He was in and about the station for some two hours. 
No information was given to him as to the movement of the train 
with which he collided, either on the bulletin board, the train register, 
or otherwise ; nor did the telegraph operator convey to him such in- 
formation. On the contrary, he was advised by the latter of the im- 
portance of hurriedly leaving Columbia, as he was by his conductor, 
who came fresh from the telegraph operator, with the order in his 
hand, and did not know of any such train as No. 838, or its where- 
abouts until his conductor presented order No. 23, hereinbefore re- 
cited, to him, as the train was about to move. The présence of train 
No. 828 being thus brought to his knowledge, he examined and read 
the order wilh-the conductor, in the présence of his fireman, and 
inquired as to the whereabouts of No. 828, and was informed that it 
was in, and he thereupon pulled out, as he was specially ordered 
and directed to do by his conductor, then présent upon his engine with 
him. Carson v. Railroad, 68 S. C. o5, 46 S. E. 525 ; Wilson v. Rail- 
road, 73 S. C. 502, 53 S. E. 968. If he was not fully justified in obey- 
ing this spécifie order and direction from his conductor, the company's 
représentative then on the engine and personally controUing its move- 
ments, certainly what he did, and whether he exercised the degree of 
prudence and care required of an ordinarily prudent person under like 
circumstances, should hâve been submitted to the jury for their con- 
sidération and détermination. 

The Suprême Court of the State of South Carolina, in the case of 
Wilson V. Southern R. R. Co., 73 S. C. 481, 499, 53 S. E. 968, lias 
recently had occasion to pass upon the meaning of the very rules under 
considération hère, especially rules 105, 367, 368, and 502 of this de- 
fendant, and in that case determined that said rules did not operate 
to make the conductor and engineman of trains fellow servants ; and 
we think that that décision is fairly conclusive of the questions under 
considération hère, though there the conductor was acting as pilot, 
as well as conductor of the train, because the engineer was not ac- 
quainted with the road. The case is entitled to spécial significance 
hère, because, while it is true this conductor had not been officially 
designated as pilot, he assumed to act as such, as the engineman was 
going over this portion of the road for the first time, and, according 
to the engineman's statement, he promised especially to look out for 
him. At the very time of this accident, after signaling the train from 
the engine, and personally ordering its movements, he remained upon 
it, gave spécial directions as to the movement of the train, and directed 
its running by the first station, and until a short time before the col- 
lision. 

The provision of the Constitution under considération makes it clear 
that employés of railroad corporations shall hâve the same rights and 



10 166 FEDERAL REPORTER. 

remédies as other citizens for injuries suffered by them by the acts 
or omissions of the corporation, or its employés, when such injury ré- 
sulté through the négligence of a "superior agent or bfficer," or by a 
person having a right to control the services of the party injured, etc. 
That this language removes this plaintifï from the position of a fel- 
Ipw servant with the conductor of his train is manifest, unless there 
is something in the rulès of the company which would alter the status 
that thèse employés ordinarily occupy, one to the other, in the man- 
agement pf trains, and hence modify the meàning of the Constitu- 
tion; and in this connection, it may be said, assuming that this pro- 
vision of the Constitution can be avoided or qualified at ail by any rule 
or régulation that the compa.ny may promulgate, or any undertaking 
that may be entered into between them and their employés respecting 
the liability of the railrôad, certainly the provision of the Constitution 
ought to be given full force and effect to, considering the subject un- 
der considération and the purpose of the législation. Itcan hardly be 
doubted that it was ingrafted into and made a part of the organic 
law of the state of South CaroUna because of the contrariety of con- 
struction as to who were fellow servants, and whether that question 
should be settled by the' local or the général law. The peôple of the 
state in convention assemblèd deterrhined that for themsélves, which 
for the purpose in view made the action taken of a remédiai character, 
and the same is entitled to that interprétation which reasonably ac- 
complishes the object and benefit vc^hich its enactment was intended 
to subserve. 

It is not within the power of the défendant company to so contract 
with its employés as to exempt itself from liability for négligence. 
Johnson v. R. R., 55 S. C. 153, 33 S. E. 3, 33 S. E. 174, 44 L. R. A. 
645 ; Reed v. Railrôad, 75 S. C. 163, 170, 55 S. E. 318. Nor can the 
défendant avoid the provisions of the Constitution on the subject of 
fellow servants by the adoption or prbmiilgation of rules on the sub- 
ject. Wilson V. Railrôad, 73 S. C. 481, 53 S. E. 968. If this_ could 
be donc, ail cohstitutional ànd statutory régulation would be circum- 
vented and quickly set at naught. 

The décision bf the lower court will be reversed, and the case re- 
mânded to that court with directions to set aside the judgment and 
verdict of the jury, and to proceed in the case de novo in accordance 
with the views herein expressed. 

Reversed. 

BOYD, District Judge, dissents. 
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■" 'No. 753.' 
1. Cabbiers (§ 44*)— Pf.eishablE; Fbeiqht— Refbigebatob Cars— Dutt to Fur- 

NISH. 

Wliere a carrier, having facllities for furnisliing sliippers of vegetables 
refrigerator cars iii wliicli to transport the same, wliicli cars tlie carrier 

•For other cases see sàme topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexés 
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did not own as apart of its équipaient, had led plaintlffi and otlior ve^eta- 
ble growers in the région to expeet that, if they raised vegetaWes, rel'rig- 
erator cars necessary for their proper transportation would be obtainable, 
plaiutifE was entitled to recover damages sustained by the carrier's re- 
fusai to furnlsh refrlgerator cars for the transportation of plalntift's cab- 
bages on reasonable demand. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 120-122; Dec. 
Dlg. § 44.*] 

2. Caeriees (§ 44*) — Teauspoktation F.acilities — Ekfrigeeatoe Cabs— Re- 
fusai, TO FUBNISH— Tekder ov ITheight. 

Where plaintlfC, ownlng a f arm iii a truck région, was indueed to plant 
a large quantlty of cabbages by assurance of défendant rallroad coiupany 
that refrlgerator cars would be furDished to transport tlie cabbage to 
market, whieh It refused to do on reasonable demand, plaintlff was en- 
titled to recover for unhârvested cabbage which spoiled because of de- 
fendant's refusai to furnlsh refrlgerator cars, plalntlffl after such refusai 
not belng bound thereafter to tender the cabbage for shlpment. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 120-122 ; Dec. 
Dig. § 44.* 

Duties and Uabilities of carriers as to furnlsUlng faellitles for transpor- 
tation, see note to Harp v. Choctaw, O. & G. R- Co., 61 C C. A. 414.] 

Waddill, District Judge, dissentlng. 

In Error to the Circuit Court of the United States for the District 
of South CaroHna, at Charleston. 

W. H. Fitz Simons, for plaintiff in error. 
W. A. Holman, for défendant in error. 

Before PRITCHARD, Circuit Judge, and MORRIS and WAD- 
DILL, District Judges. 

MORRIS, District Judge. This is an action at law brought by me 
plaintifï, Geraty, against the railroad company to recover damages 
for losses on early cabbages shipped, or intended to be shipped, from 
a station on the railroad called Meggets, in South Carolina, ai^d des- 
tined for places in the West in the month of May, 190.5. It is claimed 
that for proper transportation of the cabbages the only proper cars 
were refrigerator cars, and that the railroad failed to furnish refrig- 
erator cars, a;lthough seasonably notified by the plaintifï; and that in 
conséquence the cabbages which were shipped, being transported in 
unsuitable cars, became decayed and worthless and were a total loss, 
and those which were ready to be eut, crated, and .shipped on refrig- 
erator cars, the plaintiff being notified by the railroad company that 
the refrigerator cars would not be furnished, could not be saved and 
perished in the fields. The jury returned a verdict of $7,466.96. Up- 
on a motion for a new trial, the learned trial judge held that the ver- 
dict was excessive, in that a large part of the damages allowed was 
for loss on cabbages not actually eut or tendered for shipment, as to 
which the loss was to a large extent spéculative, and directed that un- 
less ail of the verdict in excess of $4,000 was remitted there should 
be a new trial. Thereupon the plaintiff remitted the excess, and judg- 
ment was entered for $4,000 and costs. The railroad company sued 
eut this writ of error. 

'For other cases see same topic & § numbek in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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The assignments of error àll relate to the instructions of the trial 
court with respect to the duty of the railroad to furnish the fefrig- 
erator cars in compliance with the demands of the plaintiff, and as 
to whether the plaintiff could recover anything for cabbages not ac- 
tually tendered for shipment. The testimony tended to show that it 
had been the custom of the railroad compâny for sortie years prior 
to 1905 to furnish refrigerator cars for the transportation of early 
cabbages. That the demand increased from year to year. That the 
railroad : company did not own the refrigerator cars as part of its own 
equipment, but they were supplied by independent car companies by 
some arrangement between the railroad company and the car com- 
panies. There was testimony to show that the railroad, in order to 
reach the truck planters of the territory where the plaintifï had his 
farms, had built spurs of railroad running through the fields, and that 
agents of the railroad and of the car companies had gone through 
the territory early in the season to get information as to the acreage 
planted with each kind of vegetable, and asking the farmers what 
time their crops would probably be ready for shipment and in what 
quantities. There was testimony tending to show that, while the cab- 
bage crop of 1905 was large, it was not larger than what might rea- 
sonably hâve been expected from the acreage planted, and that of 
this the railroad company and the car companies either actually had 
information or had the means of knowing. 

The défendant asked the court to instruct the jury as follows : 

"(1) The railroad company as a common carrier is not bound to funiish 
refrigerator cars for transportation of cabbage." 

The court said: 

"Tlie court refuses to glve you that Instruction. The Taw on the subject Is 
thIs: It is the duty of the railroad company, holding itself out as a common 
carrier of vegetables, to provide suitable and necessary means and facilities 
for the proper transportation of such vegetables. Such proper means and 
facilities dépend upon the nature of the article to be transported, and the 
necessltles of the respective localltles in whlch it is to be received. » * * 
It is the duty of the railroad company engaged as a common carrier to study 
the wants of each communlty, and to keep pace with a growing demand for 
such facilities of transportation as may be ueeded. It Is for you to say In 
this case whether the railroad company bas performed Its duty In that respect, 
and, while the court has refused to charge you that it is not the duty of the 
railroad company to furnish refrigerator cars, it must also state that Its duty 
in this particular case dépends upon circumstances. Now, It appears that 
prior to 1901 thèse refrigerator cars were little used, if used at ail, for the 
transportation of cabbage, and eonsequently, if you believe that testimony — • 
and there is no reason why you should not— the railroad company could not 
justly be required to Ueep on hand a large number of refrigerator cars whlch 
were only of use for certain purposes and only required at a certain season 
of the year; but It was the duty of the company to provide, as far as they 
reasonably could, for the growing demand for refrigerator cars. That busi- 
ness, although it was conducted by private companies, was a business so 
intimately connected with the business of the défendant as a common carrier 
that It granted to the agents of that company facilities for drumming up 
that klnd of business, allowing thèse agents to go down and induce thèse truck 
farmers to make use of the refrigerator cars. It theref ore remalned the duty 
of the railroad company, as far as It reasonably could, to respond to the de- 
mands whlch they thus permltted to be created, and if you flnd from the 
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testimony that they held themselves out to furnlsh refrigerator cars, then it 
is for you to say whether in this partieular case they hâve violated their 
duty in faillng to furnish them. 

"The testimony shows that prior to 1905— that is, prior to the time when 
this suit had its origin— the railroad company and the owners of refrigerator 
cars had furnished the people at Meggets 51 cars, and, so far as the testimony 
shows, that number of cars seemed to be ail that was required at that locali- 
ty. Now it is for you to say whether there is any testimony to satisf y you that 
the increased demand lu the neighborhood of Meggets would be so great as to 
reçtuire it to furnish more than it actually did furnish. The testimony is that 
in 1905 it furnished abont 130 or 140 refrigerator cars. Now it is a question 
for you whether the railroad company had any notice or reasonable ground 
to believe that the demand for thèse refrigerator cars was greater than the 
nuuiber which it was prepared to furnish. If you believe from the testimony 
that they had no reasonable ground to believe that there would be an unusual 
demand for refrigerator cars at Meggets that season, then it canuot be im- 
puted to Oie railroad company as a fault for which it is li'able in damages 
that it failed to respond to this unusual demand, if you believe that It was an 
unusual demand. So that it seems to the court that the case turns upon that 
point. The railroad undoubtedly was advised through its agents, actually ad- 
vised, and it was its duty to be advised whether it was or not, as to the 
amount of truck planted in that neighborhood, as it was advised as to the 
quantifies of truck vegetables planted in other neighborhoods. 

"Now, whether there was such an increase in the amount of cabbage plant- 
ed down there over previous years the testimony, so far as the court recalls 
it, does not disclose. There is probably sufficient évidence to show that there 
was a graduai increase in the trucking business in that section, but whether 
there was reasonable ground for the railroad company to prépare such a 
number of refrigerator cars as seems to hâve been demanded is a question 
for you to décide from the testimony. While the company as a common car- 
rier should be held to a very high degree of care and duty responding to the 
demands of its patrons, it should not be held to respond to an unreasonable 
demand, and you will take the testimony and from that détermine whether the 
railroad company had such notice beforehand that this unusual number of re- 
frigerator cars would be required. 

"It appears that the first demand proved In tliis case was on May 4th, and 
the cars were required the next day. If you believe from the testimony that 
it was possible for the railroad to respond to that demand, seud the cars 
the next day, and that it failed to do it, then it would be responsible ; but if 
you believe from the testimony that it had no notice beforehand that such an 
unusual number of refrigerator cars was to be required, it could not justlybe 
held responsible for failing within a day or two days to respond to that de- 
mand, for thèse cars, it appears from the testimony, were not owned by the 
railroad company itself. They were provided by other companies, and the 
railroad company had to make its arrangements, and in the nature of the 
case some time ouglit reasonably to be expected to be given before it could be 
held responsible for failure to send the cars. 

"But the whole question, to the mind of the court, dépends upon this: as 
to whether the company had reasonable ground to believe that at that season 
at Meggets thèse cars would be demanded in time to hâve made provision for 
them. If it had, then it was its duty to provide those cars in some way or 
other." 

Having given thèse instructions to the jury, the learned trial judge 
proceeded to pass upon the spécial propositions of law submitted on 
behalf of the défendant railroad company, as follow^s: 

"(2) Unless the jury believe that the railroad company held itself out as 
conducting a refrigerator car business for the furnishing to shippers refrig- 
erator cars for the shipment of cabbage, then the railroad company cannot be 
Ixeld liable for any injury to the plaintifE arising by his iuability to procure 
refrigerator cars." 
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The court said : 

"That instruction Is given. That Is, if the railroad company, by its course 
o( Business, held Itself out to the community at Meggets as ready to furnisli 
refrigeraior cars, it sliould hâve furnlshed them ; and the testlmony you hâve 
heard on that point is that they not only did hold themselves out, but that It 
actually fumished cars, for the court holds that cars fumished by thèse car 
Unes and by the railroad are practically the same thing, If it knew of the 
demand for réfrigéra tor cars in that neighborhood and undertook to supply 
that démand, whether through itself or through the agency of other car Unes, 
it is ail the same." 

The third instruction asked by the défendant was: 

"(3) If the jury believe that the demands for refrigerator cars for ship- 
ment of , strawberries and cabbagé was of unusual volume, and that the re- 
questS for refrigerator carswere made at the time when the railroad Com- 
pany coiild ' not obtain the refrigerator cars f rom the refrigerator companies, 
then the railroad company is not respbnsible for aiiy injury thé plaintifC suf- 
fered by reftsqii of the failure to obtain refrigerator cars." 

The court said: 

■ I'.) ■';■■■■.■': . : ■• • . 

"ïhe court has already practically given you that instruction, and it gives 
it to you." ; 

The^sixth instruction asked for by the défendant was as follows: 

"(6) If the jury believe that the railroad company only obtaihed refrigerator 
cars frorn the refrigerator company, and that at the time he made hls re- 
luésts It was impossible for the railroad company to procure such cars from 
the refrigerator company, then the railroad company would not be responsible 
to the shlpper for failure to obtain refrigerator cars." 

The court said: 

"The court gives you that Instruction, to lie taken In connection with vs'hat 
it has. already said. ïhe question, is whether' they knew or Had reasouable 
cause tp believe that there was golng to tDe this great demand for refriger- 
ator cars at Meggets at that time, a demand two or thrèe tlmes greater than 
thàt of the preceding year. That seenis to the court the tUrning point in the 
case, for the demand was actually made on May 4th for cars for the next day ; 
if, the railroad company was not in possession, of the cars and had to obtain 
them from other sources, and àlthough the court has charged yoti, and charges 
you agàin, that it was Its'duty to hâve foreseen the demand so far as it rea- 
sonably coùld, and to hâve provided suitable means of transportatlon, yet if 
it had ' no' reasonable cause to believe that there was going to be a great de- 
mand. for' refrigerator cars, and it was impossible at the late date at which the 
formai deiiiand was made to comply with it, that would relleve it from its lia- 
bility." 

The eighth instruction asked for by the défendant was as follows: 

"(8) If the jury believe that the number of refrigerator cars provided by the 
refrigerator company to the plaintiiï was equal to ail reasonable expectation 
Said company had of the demands for such cars in that season, then the rail- 
road company would not be responsible for a sudden and unexpected demand 
for that kind of equipment." 

The court said: 

"The court gives yoti that instruction. It has so expressly charged you, 
and that really seems the turning point in the case." 

The fourth instruction, asked for by the défendant had référence 
to the plaintifï's claim for cabbage which rotted in tlie fields, the plain- 
tiff not having eut and crated them because the railroad company 
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had notified the plaintiiif that it could not furnish the cars. The fourth 
instruction asked for by the défendant was as follows : 

"(4) The jury are eharged that, unless a shipper tenders his freight to the 
carrier In proper condition for shipment and at a reasonable tinie, the rail- 
road Company is not responslljle for loss occasioned thereby ; and in this case 
the jury Is eharged that no recovery can he had against tlie railroad company 
for that portion of Mr. Geraty's crop whieh perished In the field, was never 
crated, or tendered to the railroad company for shipment." 

The court said: 

"The court cannot give you that Instruction. If you flnd from the testimony 
that in the circumstances of the case the railroad was bound to furnish re- 
frigerator cars to Mr. Geraty upon his demand made at the time stated, and 
thatit notified him that it could not furnish the cars, there was no reason 
why Mr. Geraty should go to the additional expense of cuttlng and crating 
his cabbages In order to ship them. If you believe the cabbnges were there 
and ready to be crated and to be shipped in the event he could get the cars, 
then the company is just as liable as if the cabbages had been actually eut 
and crated and put up for shipment. The railroad company, of course, is not 
responslble as an insurer of truck farmers ; It does not insure them against 
weather, or against the conditions of thé market, and it cannot lie held re- 
sponslble for any loss that may haVe been sustalued from any other cause 
than its own négligence, fallure to do its duty, as the court has instructed you 
its duty was." 

At the instance of the plaîntiff the court instructed the jury as fol- 
lows : 

"(1) The jury is instructed that it Is the duty of a common carrier to use 
every reasonable eiîort to provide suitable means of transportatlou for the 
carrying of ail truck vegetables and other products raised for the markets, 
and that a railroad company for its fallure to furnish cars or other means of 
transportation cannot shield or relieve itself by showing that it does not own 
such cars or such equlpment." 

And at the instance of the plaintiff the court instructed the jury 
as follows: 

"(3) The jury is instructed that a common carrier of freight cannot relieve 
itself of liabillty for the fallure to furnish suitable and proper cars for the 
transportation of vegetables and other perlshable truck on the ground that it 
owns no such eqtjipment, and that thè same has to be secured from another 
company ; bût thàt such common carrier is primarily liable to the shipper for 
the fallure to furnish sueh cars." 

The défendant excepted to the granting of the first and third in- 
structions asked for by the plaintiff, and to the refusai to grânt the 
first and fourth instructions asked for by the défendant. 

The trial judge's instructions to the jury should be considered as 
a whole. The jury were told that the granted instructions were to be 
taken in connection with what the court had already said to them. In 
no other way could the law of the case be presented. The jury were 
plainly told that, in the first place, whether or not the railroad com- 
pany was liable at ail for not furnishing refrigèrator cars, depended 
upon whether or not it had held itself out to shippers of early cab- 
bages as engaging in that spécial character of transportation. In the 
next place, the jury was told, if the quantity tendered for shipment 
was unusually large, and the railroad company had no reason to ex- 
pect the increased demand for refrigèrator cars, then the railroad çom- 
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pany was not liable for not meeting an tinusual and unexpected de- 
mand. Thèse conditions of liability wefe clearly and fully explained 
in the court's instructions. There was testimony to support the con- 
tentions of both sides, and the finding of the facts was properly left 
to the jury. There was testimony to show that the railroad company, 
through the car companies, led truck growers in that région to expect 
that, if they raised the vegetables, the refrigerator cars necessary for 
their proper transportation would be obtainable. That the finding of 
this fact was necessay to the plaintiflf's right of action was very plain- 
ly and clearly explained to the jury by the learned judge's instructions. 
This statement of the law we think correct. Covington Stockyards 
Company v. Keith, 139 U. S. 128-133, 11 Sup. Ct. 4.61, 46.3, 35 L. Ed. 
73. It was said by Mr. Justice Harlan in that case: 

"The railroad company, holding itself eut as a carrier of live stock, was un- 
der lesjal obligation, arising ont of the nature of its employmeut, to provide 
suitable and necessary nieans and facilities for receiving live stock ofCered to 
it for shipment over its road and connections, as well as for discharging such 
stock when it reaches the place to which it is conslgned. The vital question 
in respect to such matters is whether the means and facilities so furnished 
by the carrier or by some one in its behalf are sufficient for the reasonable 
accommodation of the public. * * * The carrier must at ail times be iii 
proper condition both to receive from the shipper and to deliver to the con- 
signée, according to the nature of the property to be transported as well as th& 
neeesslties of the respective localities in which it is received and delivered." 

This is not the case of a railroad carrying ordinary freight being 
called upon to provide unusual facilities. The testimony tends to show 
that Meggets was the station of a great truck growing région, and 
that the railroad had constructed spurs of tracks running into it for 
the purpose of transporting the products grown there, and had been 
furnishing refrigerator cars in previous years, and had permitted 
the car companies furnishing the refrigerator cars, under some arratige- 
ment with the railroad company, to solicit the business. When, en- 
couraged by thèse facilities, the farmers gradually increased the acre- 
age linder cultiva tion with the knowledge of the railroad company, it 
could not be successfully contended that the railroad company fulfilled 
its duty to provide proper instrumentalities of transportation, if, when 
a perishable crop was ready for the market, the grower was obliged 
to let it perish for want of proper cars. AU the findings of fact neces- 
sary to impose the duty on the défendant railroad were left to the 
jury. There was évidence from which the jury was justified in find- 
ing them, and we think they were sufficient to support the verdict. 

As to the cabbages which, because of notice from the railroad com- 
pany that the cars would not be furnished, the plaintifï, although he 
had them at hand, did not incur the useless expense of tendering them, 
we think thè ruling of the trial court was correct. The cabbages were 
of no value Unless they could be shipped to markets where they were in 
demand. They were grown for that purpose. They would not hâve 
been , grown but for the expectation and previous, expérience that the 
rail foad would transport them so as to arrive in a salable condition. 
The failure to furnish the refrigerator cars directly destroyed their 
value. Undoubtedly, the amount of a claim of this kind should be 
closely scrutinized. In this case the computation was rendered less 
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uncertain by tlie £act that the plaintiff was not obliged to ship his 
cabbages to a distant market for sale, but sold them deliverable on 
the cars at his shipping station, the purchasers agreeing to accept 
them f. o. b. the cars, provided they were shipped in refrigerator cars. 
That the learned trial judge did exercise careful scrutiny of the dam- 
ages arising from the loss of sales is shown by his requiring as a con- 
dition of refusing a new trial a remission of nearly 50 per cent, of the 
jury's assessment of the loss. 

Finding no réversible error, the judgment is afifirmed. 

WADDILL, District Judge (dissenting). I am unable to concur 
with the majority of the court in this case. While it is true the 
question presented is one of difficulty, and the lower court, in the in- 
structions given, has shown much ability in reaching what would 
appear to be a fair solution of the same, yet I cannot see how, under 
the circumstances of this case, the carrier could hâve met the require- 
ments imposed upon it, or hâve escaped liability, although it had sub- 
stantially done so. 



AMERICAN ASS'N v. WILLIAMS et al. 
(Circuit Court of Appeals, Slxth Circuit. December 23, 1908.) 

No. 1,817. 

1. QUIETING TiTLE (§ 12*) ClOUD ON TiTBE— POSSESSION. 

Independent of a statute of a state wliere tlie land lies, a bill to reniove 
a cloud on title vvill not lie wliere complaiuaut is not in actual possession. 

TEd. Note.— For other cases, see Quieting Title, Cent. Dig. § 8; Dec. 
Dig. § 12.* 

Neeessity of possession in suits to quiet title, see note to Jackson v, 
Simmons, 39 C. C. A. 522.] 

2. Courts (§ 371*) — Fedekal Courts— Quietin a Title— Effect of State 

Statute. 

Where by a local statute a bill will lie to remove a cloud on title in- 
dependent of possession, sueh right may be enforced by a fédéral court of 
equity if some ground of fédéral jurisdlction appears. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 907, 973; Dec. 
Dig. § 371.*] 

3. Courts (§ 363*) — Fédéral Courts— Jurisdiction— State Statutes. 

Code Tenn. 18S4, § 5043, giving Tennessee chaucery courts jurisdlction 
in ail matters of law except for nonllquidated damages, is inefiective to 
enlarge the équitable jurisdiction of the courts of the United States sitting 
in Tennessee, so as to justify them In trying cases justiceable in courts 
of common law. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 902 ; Dec. Dig. § 
363.* 

Jurisdlction as affected by state laws. see note to Barling v. Bank of 
British North America, 1 C. C. A. 513.] 

4. Kepormation of Instruments (§ 2*) — Mistakes— Nature of Relief. 

The remedy given by Act Tenn. Not. 22, 1809, c. 101 (1 Scott's Révisai, 
p. 1192), authorizing the reformation of mistakes in deeds, grants, or 
other instruments where, by f raud, mistake, or accident, they do not 
speak the intention of the parties, by an action at iaw, is applicable wheth- 

*For other cases see «sme topic & § numbeb in Dec. & Axa. Qigs. 1907 to date, & Rep'r Indexes 

166 F.— 2 
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er the petltloners be In or out of possession, and the proprletors of In- 
terésts âdversely affected, Ineludlng the state, are barred If notice is given. 

tEd. Note.— For other cases, see Eeformation of Instruments, Cent. Dlg. 
12; Défi. Dlg. 8 2.*] 
6. Equitt (8 50*)— Statutoey Remédies— Title to anh Possession of Land. 

Code Tenn. 1858, 8 3231 (Shannon's Code 1896, 8 49T2), providing tliat 
ejectment may be brought against the actual occupant if any, and, if none, 
against any person clalming an interest therein or exerclsing acts of 
ownership àt the commencement of the action, does not oust the original 
jurisdiction of equity under «uch çircumstances. 

[Ed. Note.^ — For other cases, see Equity, Cent Dlg. 8 148; Dec. Dlg. 
8 50.*] 

6. Refobmation or Instruments (§ 30*) — Eqûity Jubisdictio» — Statutoby 

Remédies. ■ ■ 

Act Tenn. 1809, c. 101 (1 Scott's Révisai, p. 1192), authorizing the ref- 
ofmàtion by courts of law to glve effect to deeds and grants so as to 
make them operate as valld conveyances of the land Intended to be 
granted or conveyed wtthout formai reformation by a court of equity, 
does not deprive equity of jurisdiction to reform grants containing a 
misdescriptloh of the land. intended to be conveyed, where the errors to 
be corrected do not appear on the face of the instruments and must be 
Bhown by évidence dehors. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. Dlg. 
8§ 117, 118; Dec. Dlg. S 30.*] 

7. Refokmation or Instruments (8 19*)— Description — "Mutual Mistake oï 

Fact." ' ' 

A mistake In a conveyance as to the subject-ma.tter surveyed, superln- 
duced by Ignorance of the true description of the land vchich the grantor 
intended to sell and the grantee intended to buy, when participated in 
by both parties, Is a "mutual mistake of fact" which equity wlll correct 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dlg. §8 t4-76; Dec. Dlg. 8 19.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4650-4651.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. " 

Jesse L. Rogers, for appellant. 
G. W. Pickle, for appellee. 

, Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill to reform a patent and cer- 
tain mesne conveyances which follow the erroneous calls of the patent 
in respect to the description of the lands conveyed> and to cancel a deed 
from the défendant WilHams to his codefendants as a cloud upon the 
title of the complainant. The bill as amended was dismissed upon sev- 
eral groûnds, though, upon critical ânalysis, they ail, in substance, raise 
the question as to whether the complainant states a case relievabte by 
equity. - . • ■. . . 

Both parties to the controversy claifn under the same patent. Gom- 
plaînant's titlè is as follows: First> a grant made September 13, 1855, 
by the state of Kentucky to onè Levi Harp,' being"grant No. 3,290; sec- 
ond, a cônveyançé of the granted îands;by thëhéirs of Levi Harp to 
one W. D. Willia!ms ; third, a conveyatiçe from Williams to C. H.. Rog- 
ers ; fourth, a conveyance by Rogers to the American Association, 
Limited, a corporation; fifth, a conveyance to the American Associa- 

*For other eaMS see sama topic £ S nOmsbb tu Dec. ft Am. DlgLlSOT toâate, & Rep'r Indexe* 
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tion, Incorporated, of ail the lands owned by the American Association, 
Limited, under a decree and sale made in a mortgage foreclosure and 
winding--up proceeding in the court below. 

The défendants, other than W. D. Williams, are alleged to daim 
under a deed made by W. D. Williams, the grantor in the second link 
of complainant's claim of title, made long subséquent to the conveyance 
by Williams to Rogers, under whom complainant holds. The land 
involved is valuable for coal, and is not, and never bas- been, within 
the actual occupation of either party. It lies between the présent 
southern boundary line of the state of Kentucky and a boundary orig- 
inally claimed by Kentucky some miles south of the true présent line. 
The controversy as to the true line between the two states was adjust- 
ed by a compromise agreement between the states of Tennessee and 
Kentucky of February 3, 1820, and appropriate législation, by whieh 
the présent Une was recognized as the true boundary between the 
states, and the right to grant the vacant public lands lying within 
the contested territory was conceded tô the state of Kentucky. 2 Hay- 
wood & Cobb's Révisai of Tenn. Laws, 224. The history of this ad- 
justment is found in the case of Sharp v. Van Wiiikle, 12 Lea, 15, 
where it was held that this législative adjustment constituted a grant 
by the state of Tennessee to the state of Kentucky of ail the lands lying 
in the dispUted strip ôf territory then ungranted by either state, and 
brought lands held undér Kentucky grants made thereafter within the 
meariihg and protection of the statutes of limitation applicable to 
lands graiited by the ' state of Tennessee. Thus we must, in légal ef- 
fect, regard the title to this tract of land as originating in the state of 
Tennessee, the state of Kentucky being the second grantor in the chain 
of title. 

The controversy over the title arises out of a mistake made in the 
grant to Harp. It is averred that, as required by law and in prépara- 
tion for the grant, Harp had a survey and plat made of the land for 
which he intended to seek a patent, and that he had had the line mark- 
ed upon the ground according to his survey and plat. The second line 
of the survey was "north 23 degrees east, 70 pôles to a chestnut oak." 
This line in the grant reads : "north 23 degrees west, 70 pôles to a 
chestnut oak." This blunder throws the land described in the grant 
clear off the surveyed land, so that, if the lines of the grant be run ac- 
cording to courses and distances, it will include a mère fragment of the 
land actually surveyed and intended to be granted. This mistake was 
due to an error in the certificate of survey filed by the surveyor. One 
object of the bill is to bave this error in the grant corrected, so that the 
description will follow the actual survey. It is next averred that Levi 
Harp died intestate, seised of the lands so granted, and that his heirs 
conveyed the same to the défendant Williams by a deed referring to 
the patent by number as the lands therein granted. The bill then 
avers that Williams, one of the défendants, sold that part of the Harp 
tract lying "south of the top of the mountain between Clear fork and 
Valley creek to one C. H. Rogers." This sale was by the acre, and, for 
the purpose of ascertaining the number of acres, a survey was made. 
This survey in the main followed the misdescription of the grant. The 
deed to Rogers gives the erroneous courses and distances of this sur- 
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vey, and covers little or none of the land actually granted to Harp if 
the error in the Harp gr3.nt be corrected by the, Harp survey. It is 
averred that Williams owned no land other than that he had acquired 
from the Harp heirs, and that he intended to convey to Rogers the very 
land which he had acquired from them, That this was his purpose is 
plainly ghown by the fact that he describes the land conveyed as land 
granted; to Harp and by calling for lines 6i that grant. In addition to 
the' intent shown by thèse références to the Harp grant, it is averred 
that Williaips in making this conveyance to Rogers was only keeping 
an agreement, made before he bought from the Harp heirs, to sell to 
Rogers a part of that traqt, and that in a subséquent litigation involv- 
ing other land he had testified that he had sold the greater part of the 
Harp tract to C. H. Rogers, and that the défendants H. Y. Hughes, J. 
T. Hughes, and John P. Davis knew that he had so conveyed said lands, 
and had so testified before they took the deed from him under which 
they now claim. The deed from Rogers to the, American Association, 
Limited, described the land as in the deed of Williams to Rogers, and 
the complainant holds the title thus acquired through a mortgage 
foreclosure and other judicial proceedings upon the equity side of the 
court below. 

The jurisdiction of the court as a court of equity to entertain this as 
a bill to remove the cloud upon the title of the complainant by reason 
of the deed of the défendant Williams to his codefendants, H. Y. and 
J. T- Hughes and John P. Davis, is denied, because the remedy at law 
is said to be adéquate and the complainant not in actual possession of 
the premises. 

The settled rule of the Suprême Court of the United States seems to 
be that, independently of a statute of the state wherein the land lies, a 
bill to remove a cloud upon the title of a complainant will not lie where 
he, the complainant, is not in actual possession of the premises, and 
that such a bill must show a légal title and actual possession. Only in 
such circumstances will a bill lie as a bill quia timet to protect and 
quiet such possession by the cancellation of an instrument which may 
disturb such possession or cloud the légal title. Frost v. Spitley, 131 
U. S. 553, 7 Sup. et. 1139, 30 L. Ed. 1010 ; Dick v. Foraker, 155 U. 
S. 404, 414, 415, 15 Sup. Ct. 134, 39 L. Ed. 301; United States v. Wil- 
son, 118 U. S. 86, 6 Sup. Ct. 991, 30 L,. Ed. 110. But where by a local 
statute a bill in equity will lie to remove a cloud independently of pos- 
session, the enlarged équitable right thus created may be enforced by 
an equity court of the United States where there exists the requisite 
diversity of citizenship or some other ground of fédéral jurisdiction. 
Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 38 L. Ed. 52 ; Wehr- 
man v. Conklin, 155 U. S. 314, 15 Sup. Ct. 129, 39 h. Ed. 167. Section 
5043, Code Tenn. 1884, confers upon the Tennessee chancery courts 
jurisdiction in ail actions at law except actions for unliquidated dam- 
ages. Under this statute a Tennessee chancery court may entertain 
a straight bill of ejectment. Frazier v. Browning, 11 Lea (Tenn.) 
353. But this statute cannot enlarge the équitable jttrisdiction of the 
courts of the United States sitting in Tennessee so as to justify them 
in trying cases properly justiceable in courts of common law. United 
States V. Wiîson, 118 U. S. 86, 90, 6 Sup. Ct. 991, 30 h- Ed. 110. 



V. WILLIAMS. 21 

If the complainants hâve an adéquate remedy at law, they must, under 
section 723, Rev. St. U. S. (U. S. Comp. St. 1901, p. 583), resort to 
a court of law. United States v. Wilson, 118 U. S. 86, 6 Sup. Ct. 
991, 30 L. Ed. 110. 

Section 3331, Code Tenn. 1858, aiithorizes an action of ejectment by 
one having the légal title and the right of immédiate possession against 
one not in possession but claiming an adverse title. That statute con- 
fessedly enlarges the remedy at common law, for at common law the 
défendant must be in actual possession of some part of the premises, 
but it does not give the équitable remedy given by the statutes of many 
States, notably the statutes of Kansas, Nebraska, and lowa, to file a 
bill to remove a cloud from the title of one not actually in possession. 
But if this bill seeks some relief, which is within one of the established 
heads of équitable jurisdiction, it will be entertained, and if an equity 
court has jurisdiction of a cause for one purpose it may grant full re- 
lief rather than send the complainant to a court of law for part of his 
relief. Peck v. Ayers & Lord Tie Co., 116 Fed. 373, 275, 53 C.C. A. 
551. The real question then is, whether, upon the facts stated in the 
bill and the prayers for spécial and gênerai relief, the complainant may 
maintain its bill for any purpose, the remedy at law in that respect not 
being full and adéquate. Among other matters, complainant seeks the 
reformation of the grant to Levi Harp so that it shall conform in de- 
scription to the survey made by Harp upon which the grant issued. 
It also seeks to reform and correct the deed from Williams to Rogers, 
and from Rogers to the predecessor of complainant in title, so that they 
shall conform to the grant as corrected and with the intention of the 
parties. There is a statute of Tennessee which provides a remedy at 
law for the correction of errors in grants and deeds of conveyance. 
Act Nov. 22, 1809, c. 101 (1 Scott's Révisai Laws Tenn. p. 1192). The 
act referred to deals particularly with the correction of errors in grants 
by providing for a proceeding in the Circuit Court, a court of law, for 
the reformation of the patent in respect of errors in the calls for cours- 
es, distances, or names due to errors in the plat or in the certificate of 
survey, by which the grant shall be made to conform to the actual sur- 
vey, and for like relief in respect of subséquent conveyances of the 
land so patented. For the latter purpose the ninth section provides as 
f ollows : 

"That In ail cases where any error shall exist, in any grant Issued by the 
State of North Carolina, or by the state of Tennessee, whereby the courses and 
distances called for In said grant, do not Include the land actually surveyed 
or intended to be grauted ; and the grantee in said grant shall hâve sold and 
conveyed the land so granted to him by said grant, to any person or persons, 
and shall hâve described the land in said deed, by the courses and distances 
called for in said grant, and not by such courses and distances as will include 
the land actually surveyed, such deed of conveyance shall be held and re- 
ceived as évidence of the sale and transfer of the right to the land actually 
intended to be granted ; and in ail cases where any assignée of such grantee, 
or person claiming under said grantee, shall heretofore, by a pétition, hâve 
obtained any such erroneous grant to be amended by the Secretary of North 
Carolina, or by the Secretary of the state of Tennessee, or may hereafter pro- 
cure the same to be amended, agreeable to the laws of this state, such as- 
signée, or person petitloning, shall and may read in évidence to support his, 
her or their title to the land so intended to be granted, such deed or deeds 
so made agreeable to the courses and distances of said grant as issued origi- 
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iially by.'the State of North Carolina; and in ail cases where the original 
grant shall be altered by theorder of any of this state, such altérations shall 
enure to the benefltof the ptifehaser or purchasers of the same or their 
assignées, ih lûanner aforesàld, any law to the contrary, notwithstandlng ; 
and ail corrections of errors, either in plats, certiflcates, grants, mesne con- 
veyaneesj registrations, &c. made in pursuance of this açt, shall be good and 
valid both in law and equity." 

It has been suggested that this act of 1809 applies only to the cor- 
rection of errors in courses and distances of grants made by the state 
of Tennessee and North Carolina, and does not in any way efïect a 
grànt from tlie State of Kentucky of lands situated in Tennessee. But 
we are of a différent Opinion. The àct antedated the act under which 
Tennessee conçéded to Kentucky the rîght to dispose of the vacant 
public lands within the disjpùted bôundary Unes. For this reason the 
act specificallyrefèrs only to grarits from the only states then having 
the power togrânt lands within the limits of the state. The Tennessee 
statute ,of limitations, ajpplicat'le to lands (section 2763, Code Teftn. 
1858), Éjpplîes îri téïms to' lands "granted by this state or the state of 
North Carolina.." But it has been held ,that lands lying north of the 
line 36° 30' and the présent horthern line ûf the state, which were va- 
cant and uçgrantèd at the date of the compromise act of February 2, 
1820,,were by that act "granted" by the state of Tennessee to the state 
of Kentucky within the meânirig of the statute of limitations. Sharp v. 
Van Winkle, 12 jLjea (Tenn.) 15. The principle of that case makes this 
act of 1809 appjiçable to lands held under grants from the state of 
Kentucky, that state being, in iegal efféct, a grantee from the stâte of 
Tennessee a^stoyacant lands within, the border strip referred to by the 
act of 1820. But it is said this act of 1809 has been repealed by the 
adoption of the Tennessee Code of 1858, the same having been omitted 
from that compilation. , But section 43, Code Tenn. 1858, provides ex- 
pressly that "occupapt, entry and other land laws are not repealed." 

This act, so far as it deals with the question of the correction of 
grants and surveys, is such an act as comes clearly within that body 
of laws referred to in the section above mentioned as "other land laws" 
which are not repealed. The act was classified by Mr. Meigs in his great 
Digest of Tennessee Laws with "other land laws," and was carried into 
the extended édition of that Digest issued in 1881 by Judge W. A. Milli- 
ken. The .best test of ils life as an existing law, however, is found 
in its purpose. Conceding that the gênerai expression "land laws" 
applies to that body of local law regulating the surveying, occupancy, 
entry, and granting of the public lands of the state, this law, as one 
pointing out the method in which errors in such locations or surveys 
or in the courses and distances of grants might be speedily corrected 
and every such instrument made to conform to the actual survey as 
controlling, is essentially within the intent of the saving clause of the 
Code by Which "occupant, entry and other land laws" should not be 
repealed by implication. The reformation and correction of deeds, 
grants, or other instruments where, by fraud, mistake, or accident, 
they do not spéak according to the intention of the parties, is one of 
the oldest heads of equity jurisdiction. This statute of 1809 had its 
origin in the pectiliar perplexities due to the manner in which the 
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public lands in Tennessee were disposée! of , and the necessity for a 
remedy by which errors and mistakes in the location of entries and 
discrepancies between the calls and courses of the patents and those 
of the survey, as actually marked down upon the ground, might be cor- 
rected, and the titles of owners speedily settled against adverse claims 
originating in such errors and mistakes. The remedy is applicable, 
whether the petitioners be in or out of possession, and proprietors of 
interests adversely affected are barred, if notice be given, by the pro- 
ceedings. Miller v. Holt, 1 Overt. (Tenn.) 49; Malseley et al. v. 
Kensinger, 2 Yerg. (Tenn.) 72. The state, having authorized the pro- 
ceeding, is concluded by any correction of errors made in any of its 
grants, although other public lands may be affected. Cases cited above. 
The rights of innocent purchasers without notice are also saved. Mil- 
ler's Lessee v. Holt, 1 Overt. (Tenn.) 111. In the case at bar neither 
party is in possession. The land is valuable for its coal and timber on- 
ly. The common-law remedy by ejectment is not available, because 
the défendants, claiming an adverse interest originating in the errone- 
ous calls of the grant, under which both claim title, are not occupying 
any part of the land. That a statutory action of ejectment against one 
claiming adversely though not actually in possession now exists (sec- 
tion 3231, Code Tenn. 1858), does not oust the original jurisdiction of 
equity (Smyth v. Ames, 169 U. S. 466, 516, 18 Sup. Ct. 418, 43 L- Ed. 
819). The ancient right of reformation of an instrument, which 
through accident, fraud, or mistake does not carry out or express the 
real intent of the parties, is one of the well-known heads of equity ju- 
risdiction. The act of 1809 enlarges, or amplifies, the équitable right 
of one injured by misdescription, though the enlargenient is in the 
form of a remedy, so that a grant or patent of public lands may be cor- 
rected without bringing the state before the court, and extends the 
same relief to grantees f rom the patentée when the subséquent convey- 
ances repeat the original misdescription of the grant, and makes every 
such correction of the patent inure to the benefit of ail subséquent con- 
veyees. The enlarged statutory équitable right is one which may be 
rightfuUy enforced in the Circuit Court, fédéral jurisdiction ex;isting 
by rèason of diversity of citizenship. Broderick's Will, 21 Wall. 503, 
509, sa L,. Ed. 599 ; Parker v. Overman, 18 How. 137, 141, 15 L- Ed. 
318; Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 h. Ed. 52. 
In the Case of Broderick's Will, cited above, Justice Bradley, in. con- 
sidering the effect of a California statute which conferred upon a court 
other than a court of probate power to set aside a will obtainêd by 
fraud or undue influente as an enlargement of the équitable right to 
cancel a document obtainêd by fraud which might be enforced in a 
United States Circuit Court when, fédéral jurisdiction existed, said: 

"Whilst It is true that altérations In the Jurisdictiori of the state courts 
càtmot affect the équitable jurisdiction of the Circuit Courts of the United 
States, so long as the équitable rights themselves remain, yet an enlargement 
of équitable rights may be aduiinistered by the Circuit Courts, as well as by 
the courts of tlie state. And tliis is probably a case in wliicli an enlargement 
of équitable rights is effected, although presented in the form of a remédiai 
Ijrocëeding. Indeed much of équitable jurisdiction eonsists of better and more 
effective remédies for obtainiog the rights of parties." 
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In Parker v. Overman, cited above, the question o£ équitable juris- 
diction to enforce an équitable right created by a statute of Arkansas 
was irivolved. The statute provided that where lands had been sold by 
a sheriff or other public officer the purchaser might, for the security of 
his title, institute a proceeding in the nature of a proceeding in rem, 
calling upon ail persons to corne in and show cause why the sale should 
net be eonfirmed. It was held that, where the title of a citizen of an- 
other State was involved, the suit might be removed to a fédéral court 
and tried upon the equity side. The court said : 

"The proceeding, though spécial in Its form, is in Its nature but the appli- 
cation of a well-known chancery remedy; It acts upon the land. and may be 
conclusive as to the title of a citizen of another state. He is, thereîore, 
entitled to hâve his suit tried in this court, under the same conditions as 
other suits or controversles." 

It is upon this principle that the courts of the United States hâve 
entertained jurisdiction of bills to remove clouds from the title of real 
property regardless of the complainants' possession, where, by local 
statute, a remedy in such circumstances has been given. Independent- 
ly of the right of reformation conferred by this act of Tennessee, and 
the efïect upon subséquent grantees of a correction of the patent made 
by a proceeding under that act, there are a line of décisions by the Su- 
prême Court of Tennessee which hâve been so long adhered to as to 
constitute a rule of property that, where a grant départs from the calls 
and courses of the original survey upon which it is based, either 
through an error in the plat or the certifîcate filed by the surveyor, 
or through an error occurring in the land office in copying the courses 
and distances from the certificate of survey, the law corrects such er- 
rors upon évidence, and that the grant will be held to convey the land 
actually surveyed, although the calls for courses and distances do 
not cover any part of the lands so surveyed. Garner et al. v. Norris' 
Lessee, 1 Yerg. (Tenn.) 62, following the North Carolina case of 
Person v. Rountree, 2 N. C. 379; Nolen v. Wilson, 5 Sneed (Tenn.) 
332, 337; Dyer v. Yates, 1 Cold. (Tenn.) 138; Staub v. Hampton, 117 
Tenn. 706, 101 S. W. 776. The same cases hold that évidence of an 
original survey of the ground may be made by paroi in actions at law, 
and the land so surveyed recovered without any refcymation of the 
grant as the land actually conveyed under the patent thus corrected. 
Thèse cases also hold that this rule of property applies to like mistakes 
and errors in deeds and conveyances of lands between private parties. 
As to this, see particularly 117 Tenn. 733, 101 S. W. 776 et seq., where 
the earlier cases are discussed. 

But this local rule of real property, enabling a court of law to give 
^fïect to grants and deeds so as to make them operate as valid con- 
veyances of the lands intended to be granted or conveyed, without any 
formai reformation by a court of equity, does not operate to deprive 
courts of equity of their jurisdiction to reform grants and deeds in just 
such partieulars. Aside from any ènlargement of équitable rights un- 
der the Tennessee act of 1809, which w? hâve considered, the jurisdic- 
tion of a court of equity may be invoked for the purpose of reforming 
and correcting errors in grants or deeds in complainant's chain of title,^ 
thus clearing its title of the cloud cast by reason of an erroneous de- 
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scription of the lands conveyed. The errors sought to be corrected do 
not appear upon the face of the instruments, and must be shown by évi- 
dence dehors, évidence liable to be lost or diminished by time, évidence 
which would not be admissible under the gênerai principles of the com- 
mon law in an action to recover the land. Clearly the law does not af- 
ford a full, complète, and adéquate remedy under such circumstances. 

But counsel for appellees hâve urged with some force that, if it is a 
"rule of property" in Tennessee that a grant or deed will be effective 
as a conveyance of the property actually surveyed and marked on the 
land intended to be conveyed, notwith standing a departure from such 
survey in the description, in the grant or deed, it should apply to the 
deed by Williams to Rogers, as that deed was made according to an 
actual survey on the land intended to be conveyed. But there was a 
mutual mistake regarding the location of the Harp grant. Intending 
to convey land covered by that grant, but ignorant of the error in its 
calls and of the actual survey upon which it issued, Williams made a 
survey, not for the purpose of settling any disputed line, but for the 
purpose of ascertaining the acreage in a definite part of the Harp land, 
and, by reason of the error in the calls of the grant, surveyed lands 
wholly outside of that grant, land which at that date was vacant public 
land or within the undisputed Unes of other parties. A mistake as to 
the subject-matter surveyed, superinduced by ignorance of the true 
location of the land which one intended to sell and the other to buy, 
when participated in by both parties, is such a mutual mistake of fact 
as equity will correct. The purpose of Williams to convey to Rogers 
a part of the land he had acquired from the heirs of Harp is utterly 
defeated unless this deed can be corrected, in which case the title 
would be in W. D. WilHams, whose deed from the Harp heirs preceded 
any survey subséquent to that of Harp, upon which the grant issued, 
and described the land conveyed only by référence to the Harp grant. 
This was precisely the theory upon which Williams was induced to 
tnake a second conveyance to his codefendants. In this latter convey- 
ance he goes upon the true assumption that the grant to Harp was a 
good conveyance of the land which he actually surveyed, and conveys 
accordingly. His conduct in this matter is subject to severe criticism, 
and, if suffered to stand, will operate as a fraud upon the complainant. 
His grantees, it is averred, knew the précise facts, and therefore stand 
in his shoes. 

There is an ambiguity in his description of the lands conveyed. The 
calls for courses and distances of the grant to Harp, and the descrip- 
tion of the land conveyed as being a part of the land granted to Harp, 
are in conilict with the courses and distances of the Harp grant when 
that is properly located. The land actually surveyed by Williams, in 
order to make his conveyance to Rogers, was, by mutual mistake, not 
the land which the one intended to buy and the other to sell. There 
was therefore a mutual mistake about the subject-matter, and equity 
will reform the description so as to conform to the intention of the 
parties when that intention is plainly made out. 2 Pom. Equity, § 870. 

The decree sustaining the demurrer must be reversed and the cause 
remanded, .with direction to overrule the demurrer and take such oth- 
er steps as may not be inconsistent with this opinion. 
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LDDLOW VALVE MFG. CO, v. PITTSBTJRGH MFG. CO. 
(Circuit Court of Appeals, Thlrd Circuit. Kovember 19, 1908.) 

No. 4. ' , 

1. Trade-MabkS and Tbade-Names (§ 97*)— Unfaib Compétition— Nature of 

Jtjeisdiction. 

The power of courts o( equity to restrain unfair compétition Is fouiided 
on Sound business morallty. 

[Ed, Note. — For other cases, see Trade-Marljs and Trade-Names, Cent. 
Dig. §110; Dec. Dlg. § 97.* 

Unfair compétition, see notes to Scheuer v. Muller, 20 O. 0. A. 165 ; 
Lare V. Harper & Bros, 30 0. C. A. 375.] 

2. Trade-Marks and Trade-Names (§ 75*) — Unlawftjl Compétition— Use 

OV WORDS. 

Courts of equlty may require any f orm of words to be used in connec- 
tion with a,n appropriated name, used as a generic description of an arti- 
cle, to completely protect tiië riglitful owner of tlie name froni injury and 
the public from imposition. c " 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 75.*] 

3. Trade-Makks AND Trade-Names (§75*) — Unfair Compétition— Evidence. 

One Ludlow, having invented and patented certain valves in 1861, con- 
tinued to manufacture and sell them, fli-st individually, and afterwards by 
plaintiff corporation; the valves beeoming well and favorably known by 
the name "Ludlow." The patents having expired, défendant commenced 
to manufacture and sell the same valves. In défendants advertlsements, 
the words "Ludlow Valves" were printed prominently at the head in larg- 
est type, with illustrations ; the repeated use of the word "Ludlow" 
occupying the main portion of the page, and defendant's name and the 
place of Its location appearing only in smàll type at the very bottom of the 
page, Defendant's catalogues, which in most cases were exact copies of 
complainant's catalogues, with identical price llsts, contained Illustrations 
which were evidently photographs from the illustrations in complainant's 
catalogues. HeH that, though défendant mlght be entltled to use the 
Word "Ludlow" to describe the character of the valves, it was nevertheless 
guilty of unfair compétition, and should be restrained from uslng sucli 
Word, except in connection with a clear and unequivocal statement, sufli- 
cient to insure that purchasers would know that the valves were manu- 
factured by défendant, and not by complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 86; Dec. Dig. % 75.*] 

Appeal from The Circuit Court of the United States for the West- 
ern District of Pennsylvània. , 

The f ollowing is the opinion of Buffington, Circuit Judge, in the 
court below : 

This case was before us on, an application for a prellminary Injunction, 
which, after ai^ment, we refàëed. The proofs On final hearing disclose noth- 
ing substantlally différent or addltlonal, and after argument and careful con- 
sidération, we see no reason tP grant the decree and injunction now sought. 
While the record Is large, the questions involved are within narrow limits. 
Apart from some mlnor articles, the sale of wiiich was abandoned, the sub- 
stantial question Involves the Ludlow valves and hydrants, which respondent 
is now duplicating and marking "Ludlow Valves" and "Ludlow Hydrants." 
Thèse were for many years made, marked, and sold by complainant, or its 
predecessors, under patents. Their pecnliar patented features were the wedges 

•For other cases see same topic & § number to Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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that operated between the gâtes. Thls gave to valves and hydrants of that 
type the generlc name "Ludlow." When thèse patents explred, the right to 
make such patented valves and to eall them "Ludlow Valves," under the case 
of Singer v. June, 163 U. S. 170, 16 Sup. Ct. 1002, 41 L. Ed. 118, became public. 
The respondent has availed Itself of that rlght and In Its advertisements, 
literature, and on the valves themselves stated they were made by It What 
it has donc has nelther wrought confusion In the mlnds of the public nor mls- 
led purchasers Into bellevlng the Ludlow valves It made were made by the 
complalnant. There Is no évidence of fraud or déception In the case. The 
respondent's action has been open and under claim of rlght The facts In the 
case brlng U within the Singer Case> above cited, and the bUl will be dis- 
missed. 
Let such a decree be dravra. 

Louis Marshall (Samuel Untermeyer, A. Léo Weil, and Abraham 
Benedict, on the brief ), for appellant. 

James I. Kay and Robert D. Totten, for appellee. 

Before DALLAS and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The appellant and complainant below filed 
its bill in the Circuit Court, seeking to restrain the appellee and de- 
fendant below from infringing complainant's trade-mark, which con- 
sisted of the word "Ludlow," as applied to valves, hydrants and other 
hydraulic appliainces. The bill also alleged unfair compétition, from 
which it also sought relief. The pertinent facts of the case are as 
follows: 

The complainant is a corporation organized under the laws of New 
Jersey in 1891, and is the successor of a New York corporation of 
similar name, organized in 1866 by one Henry G. Ludlow, of Troy, 
N. Y., a gas engineer actively engaged in the construction of gas plants. 
In the year 1861, said Ludlow obtained a patent for an iron valve, for 
use in pipes conveying gas, the peculiar features of which were cer- 
tain wedges in combination with sliding stop valves, sliding gâte, and 
sluice valves. The wedges operated to bring the valve tight against 
its seat, after it had completed its closing movement, and to enable 
the valve to work free of its seat in its opening and closing move- 
ments, so as to minimize the friction between the face of the valve 
and the seat. For some time after its organization, the New York 
corporation confined its opérations to the manufacture and sale of 
the valve invented by Ludlow, for both gas and water, and patented 
by him in 1861. Afterwards, and after its removal to Troy, the Com- 
pany began to manufacture many other kinds of valves, hydrants, and 
other apparatus, constantly increasing the variety of its product and 
embodying designs, mechanisms, patterns and devices of divergent 
character, for some of which letters patent were obtained by Ludlow 
and other inventors, and others of which were never patented. The 
bill allèges that the office and factory of the New York corporation 
was in the city of Troy, as was and is the office of its successor, the 
complainant below, that it has there carried on a constantly increasing 
manufacture, and sold its product throughout the United States and 
Europe. That the New York corporation had adopted, and the com- 
plainant as its successor has continued to use as a trade-mark and 
^rade-name, to dénote the origin and source of manufacture of ail 
its products, the word "Ludlow," and designated ail of its said prod- 
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ucts îndiscriminately by sueh trade-mark and trade-name, without re- 
gard tô whéther the atticle or device manufactured by it was pat- 
ented or embodiéd; 'àhj^' pâtentéd'.ôf patentable invention, and without 
référence toany, spécial type or forni'pf construction applied to or 
embodied in such-, article. That the practice of the complainant bas 
been to cast or stamp the name'i'''IL,udlow" upon every article manu- 
factured by it, and wheii an article was patented, the word "pâtented" 
and. the date thereof w,as stamped in addition 1;o the wo'rd'Xùdlow." 
Complainant alleges'that, by the practice and conduct thus briefly re- 
ferred to, it bas acquired a common-law trade-mark in the word "Lud- 
low", as designating and signifying to the trade thé sour'èe of man- 
ufacture of ail its produpts, whether those which were originally pat- 
ented or those which were unpatented, and that on or about January 
29, 1895, for the purpose of further protecting its said trade-mark 
and trade-name, which it bad prior thereto usedin Interstate and for- 
eign commerce, the complainant registered the word "Ludlow" as its 
trade-mark, ,and on or about April 6, 1906, registered the same word 
as its" trade-mark under Act Cong. Feb. 20, 1905, c. 592, 33 Stat. 724 
(U. S. Comp. St. Supp. 1907, p. 1008). 

The answer of the défendant dénies generally the allégations upon 
which the claim of a common-law trade-mark in the name "Ludlow" 
is founded, dénies the existence of such a property right in said name, 
and avers that, by virtue of its peculiar patented devices for valves, 
the same became known as "Ludlow" patent valves, and that the word 
"Ludlow," when applied to such valves and hydrants of cdmplainant's 
make, identifîed the generic name of certain types of patented valves 
or hydrants, and only in a subordinate sensé indicated the source of 
manufacture, and that since the expiration of said patents, the type 
of valve known as the "Ludlow" valve bas been open to the use and 
manufacture by ail disposed to engage therein, and that said type of 
valves was still known and designated to the trade by the generic 
name of "Ludlow." The testimony as to this question is somewhat 
confîicting, and there is niuch in the case to support the contention 
that complainant possesses in the word "Ludlow" a common-law 
trade-mark as to ail their products, including the valves and hydrants 
in question. Other companies and manufacturers than the défendant 
hâve, since the expiration of the patents on thèse valves, respected the 
claim for the trade-mark name "Ludlow," by manufacturing the same 
type of valves and hydrants without using said name. But it was 
in évidence also that much the larger percentage of articles manufac- 
tured by the complainant Company consisted of thèse particular valves 
and hydrants, and that they were spoken of generally as "Ludlow" 
valves and "Ludlow" hydrants. 

The learned judge of the court below, under thèse circumstances, 
having found that the peculiar features of the valves and gâtes in 
question gave to the valves and hydrants of that type the generic 
name "Ludlow," felt constrained to déclare that the rigbt to make 
such patented valves and to call them "Ludlow" valves, under the case 
of Singer v. June, 163 U. S. 170, 16 Sup. Ct. 1002, 41 L. Ed. 118, 
became public, and the bill was accordingly dismissed. Assuming, 
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however, as we are disposed to do, the correctness of the vièw, that 
the word "Ludlow" had become generic as applied to valves and hy- 
drants of the type in, question, within the meaning of the décision in 
the Singer Case, we think the évidence discloses ground for finding_ 
the défendant guilty of unfair compétition in the manner in which 
that name was uséd by it, whether stamped on its manufactured ar- 
ticles or in its advertisements and booklets relating to such articles, and 
put out to the trade by it. That the Ludlow ; Valve Manufacturing 
Company, notwithstanding the expiration of its patents, is still the 
largest producer of the articles designated by the name "Ludlow," and 
has undoubtedly had for many years the name "Ludlow" associated 
with its product, as indicating the source of manufacture, as well as 
the type of valve, renders it peculiarly important that the défendant. 
in using the name "Ludlow" as a generic name to describe the type 
of its product, should so use it as to preclude a possibility of mistâke 
by that portion of the public likely to be interested, as to the source 
or origin of its manufacture. In other words, to so use the name as 
to avoid the unfair compétition which the law frowns upon, and from 
which a court of equity will protect a complainant. 

The power of courts of equity to restrain unfair compétition, is a 
very beneficent one, and is founded upon a basis of sound business 
morality. The opinion of the Suprême Court of the United States, in 
the Singer Case, while recognizing the right to the use of the word 
"Singer," as a generic description of the article, makes emphatic réc- 
ognition of the duty of the court to require the name to be used 
in connection with such proper statements in advertisements, etc., as 
to guard against any possibility of deceiving the public as to the source 
of manufacture. 

No arbitrary rules hâve ever been, nor ever can be, laid down by 
which courts of equity will furnish this protection. To establish such 
rules, would, like définitions in the law, furnish the means by which 
fraud could successfully accomplish its ends. Courts of equity may 
require such form of words to be used in connection with the appro- 
priated name as will completely protect the rightful owner of that 
name from injury and the public from imposition, and a défendant 
so using the name has no just right to complain of any form of words 
in connection with the name, the only purpose and efïect of which is 
to prevent appropriation by him of the fruits of another's business 
enterprise and skill. 

It has been shown, as above remarked, that others hâve engaged in 
the manufacture of this type of valves and hydrants, and hâve suc- 
cessfully advertised the same, without the use of the word "Ludlow," 
or at least without such use of it as is made by the défendant. Th& 
advertisements of the défendant in the case before us, as well as its 
catalogues, seem to hâve been contrived to corne within the letter of 
what is supposed to be the rule established by the Singer Case. But 
the rule established in that case was simply, that where the use by 
another of the name of the first manufacturer and patentée of an ar- 
ticle is permitted, on the ground that such name is generic and de- 
scriptive of the type or kind of thing manufactured, it can only be 
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so used in connection with such words or statements as unequivocally 
and unmistakably indicate the origin of manufacture, and that it is 
net the product of the original patentée or manufacturer whose name 
is thus permitted to be used. How this principle was applied to the 
facts before the court in the Singer Case, is indicated by the closing 
paragraph of the opinion of the Suprême Court, as it was delivered by 
Mr. Justice White: 

"It follows, therefore, that the judgment below, which reeognized the rlght 
of the défendant to make or vend sew^lng machines In the form in whieh they 
were made by hlm — that Is, llke unto the machines made upon the princlples 
of the Singer System— with the use of the word. 'Singer,' without a plaln 
ând unequivocal Indication of the orlgln of manufacture, was erroneous. 
The^efol•e the decree below miist be reversed and the cause remanded, with 
directions to enter a decree in favor of complainant, with costs, perpetually 
enjoinlng the défendant, Its agents, servants and représentatives, flrst, from 
uslng the word 'Singer' or any équivalent thereto. In advertlsements in rela- 
tion tô sewing machines, without clearly and unmistakably statlng In ail said 
advertlsements that the machines are made by the défendant, as distingulshed 
from the sewing machines made by the Singer Manufacturing Company; 
second, also perpetually enjoinlng the défendant from marklng upon sewing 
machines or upon any plate or deviee connected therewith, or attached thereto 
the word 'Singer,' or words or letters équivalent thereto, without clearly and 
nnmlstakably specifylng in connection therewith that such machines are the 
product of the défendant or other manufacturer, and therefore not the product 
of the Singer Manufaoturlng Company." 

The détermination of each case must dépend upon its particular 
facts, and the Suprême Court in the Singer Case considered care- 
fully both the advertisements and the plate upon the machines made by 
the défendants, so as to détermine wliether they sufficiently indicated 
the origin of manufacture. They considered the shape of the plate, 
its material, the position in which it was placed upon the machines, its 
size, its color, the prominence given to the words "Improved Singer," 
the position of the initiais of the défendant, "J- M. Co.," and the mono- 
gram "J- Mfg.'Co.," and decided that there was — 

"an entire failure on the part of the défendant to accompany the use of the 
word 'Singer'* on .the machines made, and sold by hlm, with sufftcient notice 
ôf thelr source' of manufacture, to prevent them from being bought as macbinea 
made by tbe Singer Manufacturing Company, and thus operate an lujury to 
private rlghts and deceit upôn the publie." (The italics are ours.) 

In the displayed advertlsements of the défendant, shown as exhibits 
in the record, the words "Ludow Valves" are printed prominently at 
the head of the advertisements, in largest type, with illustrations of 
the différent, valves, and repeated use of the word "Ludlow," occupy- 
ing the main portion of the page, whil^ at the very bottom, the words 
"Pittsbtirgh Mfg. Cd., Pittsburgh, Pa." appear in smaller type. In 
the bpoklets and catalogues, too, of the défendant company, while the 
words "Pittsburgh Mfg. Co." appear, they appear less conspicuously 
than the words; "Ludlow" and "Ludlow Valves," and thèse catalogues 
are further shown to bë in most cases exact copies of complainant' s 
catalogues^ with identîcâl priçe lists, and illustrations which are evi- 
dently photographs from the illustrations of complainant's catalogues. 
The défendant in 'this, case .bas evidently acted on the belief that, the 
rule enunciated in the Singer Case is complied with by the appearance 
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anywhere in the advertisement of the defendant's name. This, of 
course, is not true. The rule is, that what the court will regard as 
suiificient notice of the source of manufacture, must be given by such 
user of another's trade-name, and that such name may not be used 
without clearly and unmistakably specifying, in connection therewith, 
that such machines are the product of the défendant, or other man- 
ufacturer, and therefore not the product of the original maker and ven- 
dor thereof. To use the language of the Suprême Court in the recent- 
ly decided Hall Safe Co. Case, 208 U. S. 554, 24 Sup. Ct. 350, 52 L. 
Ed. 616 : 

"The explanatlon must accompany the use, so as to give the antidote wlth 
the bane." 

There must be, if in the opinion of the court the facts warrant it, 
an explanation, not merely a printing of the defendant's name. 

In the case before us, the prominence given to the name "Ludlow," 
throughout defendant's advertisements, might well lead intending pur- 
chasers to believe that the défendant was agent of the old and long 
established Ludlow Manufacturing Company, the original producers 
of the valves in question. Défendant allèges that it has already en- 
deavored to make clear the source and origin of manufacture of the 
valves in question. It cannot object, therefore, if it is required by a 
clearer and more unequivocal statement, to insure the accomplishment 
of the end it professes to hâve had in view. Counsel for the défend- 
ant said at the argument that they should not be required to advertise 
the Ludlow Manufacturing Company. The only advertisement de- 
fendant would give that company is by saying to the public that it is 
manufacturing a valve of the Ludlow model or type. Common honesty 
requires that it should do this, and it cannot be injured by doing it so 
unequivocally and plainly as to preclude the possibility of mistake. 

We are constrained, therefore, to hold that by its présent method of 
advertisement, défendant is guilty of un f air compétition with com- 
plainant, and that it should be restrained from its présent practices in 
that regard, and from vising the word "Ludlow" in its advertisements 
or on its machines, without placing its own name at the head of such 
advertisements and making it clear in the body thereof that it is man- 
ufacturing the articles in question, independently of the complainant 
company, by describing the valves and hydrants manufactured by it 
as of the "Ludlow" model or type, and that the complainant company 
is not the manufacturer thereof. 

The decree below must therefore be reversed, with costs, and the 
cause will be remanded, with directions to enter a decree in favor of 
complainant, with costs, perpetually enjoining the défendant, its agents, 
servants, and représentatives, from using the word "Ludlow," or any 
équivalent thereof, upon valves or hydrants, or in advertisements in 
relation thereto, without clearly and unmistakably specifying that the 
valves and hydrants are made by the défendant, as distinguished from 
those made by the Ludlow Manufacturing Company. 
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ROYAL BXQH. ASSUR. v. GRAHAM & MORTON TRANSP. CO. 

{Circuit Court of Appeals, Seveiith Circuit. .luly 22, 1908. Reliearing Denied 

OctotJer 24, 1008.) 

■ Nos. 1484, 1485, 1486, and 1487. 

1. Insurance (§ 470*) — Marine Instibanoe — Abandonment— "CorNSTRucTivE 

Total Loss." ■ 

Under tlie American rule relatlng to marine insurance, a constructive 
total loss vvitti riglit of abandonmeut to the insurers exista wliere ttie 
damage is lu excess of one-lialf of the insured value of tlie vessel or tlilng 
iusured ; but the rlght of abandonment, which niust be exercised prouipt- 
ly in case of a disaster, does not dépend on the certainty, but upon the high 
probabillty, of such loss. 

[Ed. Note. — For othër cases, see Insurance, Cent. Dig. § 1192 ; Dec. Dig. 
§ 470.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1475, 1476.] 

2. Insurance (§ 470*)— Marine Insurance— Abandonment. 

The rlght of an assured to abandon a vessel on the occurrence of a dis- 
aster nmst be determined as of the date of the abandonment, without re- 
gard to subséquent events, although they may be shown so far as they bear 
on the pre-existing state of the ship. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1192; Dec. Dig. 
§470.*] 

3. Insurance (§ 470*)— Marine Insurance— Abandonment. 

An assured cannot be required to abandon a vessel to the Insurer, al- 
though the loss, actual and prospective, may exceed one-half the value flx- 
ed in the policy ; but his right to abandon dépends upon the fact or high 
probabillty of such excess, and not upon what he may deem most to his ad- 
vantage. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1192, 1193 ; Dec. 
Dig. § 470.*] 

4. Admibaltï (§ 118*)— Appeal—Re VIEW— FiNDiNGS OF Fact. 

The flnding of an ultlmate fact by the trial court in a suit in admiralty 
Is not concluslve on appeal, but Is entitled to much weight, and under 
conflicting testimony, with the wltnesses testifying before the judge, will 
not be Set aside, unless it clearly appears that it is either unsupported by 
the évidence or against the évidence. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 770 ; Dec. Dig. 
§ 118.*] 

5. Insurance (§ 470*)— Marine Insurance — Action on Policy— Evidence of 

Constructive Total Loss. 

Upon the question whether there was high probabillty of a constructive 
total loss of a strauded vessel, which justified her abandonment to the in- 
surers, the custoinary value of well-dlrected wrecking services performed 
in her attempted rescue may be considered, although by reason of the eon- 
ditional contract under which they were rendered they were not required 
to be pald for. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1193; Dec. Dig. 
§ 470.*] 

6. Insurance (§ 665*)— Marine Insurance— Abandonment. 

Evidence considered, and helâ to sustain a finding that there was a high 
probabillty that the loss, présent and prospective, incident to the strand- 
ing of à vessel, vi'ould exceed half her insured value, and warranted her 
abandonment to the insurers. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1722 ; Dec. Dig. § 
665.*] 

*For otber cases see same topic & § ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. Tkial (§ 56*)— Réception of Evidence— Discrétion of Coubt. 

The exclusion of opinion évidence which is merely cumulative Is within 
the discrétion of the court. 

[Ed. Note.— For other cases, see Trial, Ont. Dig. § 131 ; Dec. Dig. § 56.*] 

8. Insurance (§ 536*) — Marine Insurance — Action on Policy — Condition 

I'eecedent. 

Formai proof of loss is not essential to a recovery on a marine policy un- 
der an abandonment, wliere the right of abandonment is the only issue. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1323 ; Dec. Dig. 
i 536.*] 

0. Insurance (§ 612*)— Construction of Polioy— Condition Précèdent. 

In a policy of so-called "dlsbursement" Insurance "against the risk of 
total or constructive total loss of the vessel only," a provision that "a 
total and/or constructive total loss paid by insurers on hull to be a total 
loss under this policy" is not a limitation of liability, but merely a provi- 
sion for simplification of proof in the case stated, and payment of a total 
loss by the hull insurers is not a condition précèdent to a recovery on such 
policy. 

[Ed. Note.- — For other cases, see Insurance, Cent. Dig. § 1520 ; Dec. Dig. 
§612.*] 

10. Insurance (§ 149*) — Construction op Policy — Printed and Written 
Portions. 

A provision in the printed form of a marine policy, adapted to a différ- 
ent kind of risk, that there should be uo right of abandonment for a con- 
structive total loss unless the loss should exceed 75 per cent, of the insured 
value, held controlled by a rider which plainly, by référence to other poll- 
cies, gave the right of abandonment if the loss exceeded one-half such val- 
uation. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 301 ; Dec. Dig. § 
149.*] 

Appeals from the District Court of the United States for the East- 
ern Division of the Northern District of IHinois. 

Separate Hbels filed by Graham & Morton Transportation Company 
against Royal Exchange Assurance, Commercial Union Insurance Com- 
pany, Indemnity Mutual Marine Insurance Company, and Sea In- 
surance Company. From decrees in favor of the libelant, each insur- 
ance company appeals. AfBrmed. 

Thèse appeals are from four decrees respectively, in admlralty, in favor of 
the appellee, Graham & Morton Transportation Company, upon libels filed by 
such appellee to recover the amounts of marine policies of Insurance written 
by the uppellants, respectively, on the steamer Argo. The cases were heard 
together, as invoh'ing substantially the same facts, are presented for revievv 
under a single certlficate of évidence (appearlng in No. 1,484), and are hère 
considered In a single opinion on the several appeals. 

The steamer Argo, ovvned by the appellee, was insured in varions Insurance 
companles under two différent classes of policy — one class upon hull and ma- 
«hinery, and the other a spécial class of marine indemnity, known as "dls- 
bursement" Insurance, payable only in the event of actuàl or constructive total 
loss. TEe hull insurance was placed in 10 différent companles, with varying 
amounts, aggregating $60,000, and thèse policies flxed the insurance valuation 
of the steamer at $60,000. The so-called "dlsbursement" Insurance was placed 
In four companles — two of such insurers appearlng as well to be insurers upon 
the hull — aggregating $30,000 in amount. 

The insurance companles and policies involved in the présent decrees are: 
No. 1,484, Royal Exehange Assurance, policy on hull for £815. No. 1,485, Oom- 

*Wor other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r ladexea 
166 P.— 3 
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merclal Uiiiqii lusurançe Company, Insurance on "dlsbursements" for £1,500, 
No. 1,486, Iridëmnlty Mutual Marine Insurance Company, one policy on hull 
for £1,200, and another on "dlsbursements" for £1,000. No. 1,487, the Sea In- 
surance Compâby, Insurance oh "dlsbursements" for £1,500. 

Wlth ail of the above-mentloned poUcles in force— $60,000 on hull and $30,- 
000 on "dlsbursements" — the steamer Argo, laden wlth passengers and a cargo 
of merchandise, became stranded on the east shore of Lake Mlchlgan, north of 
the harbor piers, at the port of Holland, Mich., on the morning of November 24, 
1905. Notice of such stranding was proniptly given by the insured to représen- 
tatives of the underwrifers on the same day, together wlth oral notice of aban- 
.donment of the vessel to the underwrlters ; and on November 25th and 20th, 
written notice was served upon the Insurers, respectively, that the appellee 
(insured) abandoned to such insurers the steamer Argo, vphlch was then strand- 
ed as descrlbed and "a total loss," wlth demand of the amount insured. The 
hull Insurers refused to aecept abandonment, but proceeded wlth opérations to 
reléâse the steamer and cargo, as authorized under the terms of the policies ; 
and after two failures in November and December, the Reid Wrecklng Com- 
pany was engaged by them to release the steamer for the sum of $6,500, pay- 
able only In the eveut of success, and the Argo was released and brought into 
the port of Holland January 28th. She was there repalred temporarily and 
then steamed to Manltowoc for dry dock, arrlvlng February 12th, where she 
has slnce remalned unrei)aired, pending détermination of the varlous libels. 

AU ôf the hull policies were in the usual form of marine Insurance, and no 
controversy arlses over'thelr terms, as applicable not only to actual loss, ei- 
ther partial or total, but for Insurance agalnst constructive total loss (as de- 
fined lu the law of marine Insurance); whereln the Injury exceeds one-balf the 
value of the vessel as fixed in the poUcy. So each provides th^t the rigbt of 
abandonment for such cause "shall not exlst unless the loss exceeds one-half 
the value of hull and machlnery as stated In thls policy." The testlmony upoii 
the Issue thus arlslng — namely, whether such abandonment to the insurers 
was authorized under the circumstances existing at the tlme thereof — Is suf- 
ficlently mentloned in the foUowiiig opinion. 

The policies called "disbursement" Insurance are obligatory only In the event 
of actual or constructive total loss, and such terms of thèse policies as enter 
luto considération are referred to In the opinion. 

It is averred in the libels and appears from the testlmony that the varlous 
other insurance policies covering the loss in question, issued (as above mentlon- 
ed) by other Insurers than the parties to the présent decree, bave beeii fully 
pald by such Insurers, as for constructive total loss — uuder adjudications of 
such liabllity In some instances, and by voluntary payment In others. 

Harry D. Goulder and Frank S. Masten, for appellants. 

Charles E. Kremer, for appellees. 

BeforeGROSSCUP, BAKER, and SEAMAN, Circuit Jndges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
decrees appealed from are each founded upon poHcies of marine in- 
surance v^rritten in favor of the appellee, upon the steamer Argo, which 
were in force when the insured steamer became stranded on the east 
short of Lake Michigan while attempting to make the port of Holland, 
Mich., in a storm, November 34, 1905. The terms of insurance and 
fact of stranding, as averred in the libels respectively, are undisputed. 
Notice of the disaster, followed by notice of abandonment to the in- 
surers, was promptly given by the appellee ; and the underwrlters 
upon the hull proceeded at once in efforts to release the steamer — as 
authorized under the terms of their policies — without accepting the 
abandonment. On January 28th the Reid Wrecking Company, em- 
ployed for the purpose after two wrecking expéditions had failed, 
succeeded in such release. Under each libel the contentions were for 
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and against the right of abandonment, as a constructive total loss, 
within the terms of the poHcies and the rules applicable to such issue; 
and the testimony bearing upon the solution is voluminous, and con- 
flicting as well, in varions particulars. The District Judge, hearing 
this testimony, mainly given by witnesses in open court, states (in 
the opinion filed below), as his conclusion from the évidence, that "the 
dangers to be apprehended" from the stranding "justified the owner 
in abandoning the boat, because there was a high probability that the 
cost of rescue and repair would exceed thirty thousand dollars" ; and 
thereupon awarded recovery in full in each case. 

1. For reversai of such decrees, the main contentions on behalf 
of each appellant are in référence to this conclusion of the trial court, 
as predicated (1) upon an erroneous view of the rule of law which 
must govern the issue, and (2) upon incompétent and insufficient 
testimony, disregarding the true tests of "high probability" or "high- 
est probability" at the date of abandonment. 

(1) The amount of Insurance upon hull and machinery, involved in 
the présent inquiry, was $60,000, distributed under 10 Insurance pol- 
icies, issued by différent insurers, with the valuation of the steamer 
fixed therein at $60,000. Under the American maritime rule applica- 
ble to such policies, and as well under their express terms, con- 
structive total loss with right of abandonment to the insurers existed 
in the event of damage in excess of one-half such valuation, namely, 
$30,000. When the stranding of the insured steamer occurred, the 
rule referred to required prompt décision and action on the part of 
the appellee, if such right of abandonment was claimed. From the 
nature of thèse disasters, certainty of results cannot be made the 
test, and the rule thereupon, stated in Kent's Commentaries (3 Kent. 
Com. 321), has become the established doctrine in America (Bradlie 
V. ÎVIaryland Ins. Co., 12 Pet. 378, 397, 9 L- Ed. 1133 ; Orient Ins. 
Co. V. Adams,, 123 U. S. 67, 75, 76, 8 Sup. Ct. 68, 31 L. Ed. 63), 
namely : 

"The right of abandonment does not dépend upon the certainty, but on the 
high probability, of a total loss, either of the property or of the voyage, or both. 
The Insured is to aet, not upon certaintles, but upon probabilities, and if the 
faets présent a case of extrême liazard, and of probable expense exeee<ling half 
tlie value of the ship, the insured niay abandon, though it should happeu tliat 
she was aftervvards reeovered at a less expense." 

In the early and leading case of Peele v. Merchants' Ins. Co., Fed. 
Cas. No. 10,906, 3 Mason 27, Mr. Justice Story reviews and dis- 
tinguishes the authorities with définitions of the rule thus adopted for 
ascertaining whether abandonment is justified; and we deem no cita- 
tions needful, other than above noted, for the rule of law applicable 
to the case at bar. 

The authorities referred to settle not only the rule as stated, but 
thèse further propositions for its interprétation : (a) The right to 
abandon the vessel to insurers must be determined as of the time of 
abandonment; if then good, "the rights of the parties are definitely 
fixed, and do not become changed by any subséquent events" ; if not 
good, "subséquent circumstances will not afifect it, so as, retroactively, 
to impart to it validity, which it had not in its origin." Bradlie v. 
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Marylaijd Ins. Co., 12 Pet. 378, 3&7, 9 L. Ed. 1123. ■Moreover, it 
dépends upon the existing state of facts, with hazards învolved there- 
in, and not upon the state of information received. (b) Nevertheless, 
subséquent events are admissible ' and enter into considération in so 
far "as they operate by way of évidence upon the pre-existing state 
of the ship" (Peele v. Merchants' Ins. Co., supra); and in like view, 
évidence of efforts made and expenses incurred in subséquent release 
of_ the vessel may be' considered, under proper restriction, to ascer- 
tain the pre-existing conditions and hazards (Bradlie v. Maryland, su- 
pra; Orient Ins. Co. v. Adams, 123 U. S. 67, 76, 8 Sup. Ct. 68, 31 
L. Ed. 63). (c) The assured cannot be required to abandon, althougH 
the loss, actual and prospective, may exceed one-half the value fixed 
in the policies; but the right of abandonment dépends alone upon the 
fact of such excéss, and cannot rest, as contended on behalf of the 
appellee, upon the élection of the assured that it was "most to his 
advantage," or more profitable for him, to abandon, "in vievi^ of the 
additional so-câlled disbursement insurance." (d) The burden of proof 
to establish right of abandonment is cast upon the assured, as libelant. 

The opinion and ruliiigs of the trial court plainly recognize the rule 
and propositions of law above stated as controlling, and the finding 
of ultimate fact, as recited in the opinion, appears to be stated in con- 
formity therewith. The complaint, therefore, that the rules of law 
were disregarded in such conclusion must rest upon their application to 
the facts in évidence or other assignments of error. 

(2) The contention that the decrees are unsupported by compétent 
évidence is earnestly pressed for review of the testimony, and we rec- 
ognize the importance of the issues of lavi^ and of fact involved in 
such inquiry. With the issue of law determined, as above stated, it 
goes without saying that no facts can enter into considération which 
do not tend to prove or disprove "high probability that the cost of 
rescue and repair would exceed thirty tliousand dollars," as found 
by the trial court. The finding of such ultimate fact is not conclusive 
upon appeal, but is entitled to much weight; and under conflicting 
testimony, with witnesses before the trial judge, will not be set aside 
unless it clearly appears that the conclusion is either unsupported by 
the évidence or against the évidence. The Edward Smith, 135 Fed. 
32, 34, 67 C. C. A. 506 ; Jameson v. Eewis, 131 Fed. 728, 729, 65 C. 
C. A. 586; Alaska Packers' Ass'n v. Domenico, 117 Fed. 99, 101, 
54 C. C. A. 485. We hâve deemed it needful, therefore, to examine 
the testimony in détail, and are impressed with its sufficiency to meet 
the utmost requirement of either of thèse tests for support of the 
finding. 

The circumstances of the stranding, the existing and prospective' 
conditions of weather and of the sand bottom in which the steamer 
was imbedded, and her inévitable loss unless released, sooner or later, 
by a wrecking expédition, are undisputed facts ; and the testimony is 
free from material conflict in proof of the efforts made for such re- 
lease by three successive expéditions employed for the purpose, and of 
actual difficulties encountered, so that the steamer was not released 
until the end of 64 days on the beach — together with the actual ex- 
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penses incurred by the underwriters therein, and the extent of dam- 
age suffered by the steamer in hull and outfit. In the proof submitted 
of the various material facts involved in the controversy (apart from 
opinion évidence), no conflict appears in matters of substance, except 
in référence to the actual extent of damage attributable to the strand- 
ing, namely, whether so-called "bottom damages" were pre-existing 
and so not chargeable. Errer is assigned for not excluding this élé- 
ment of damage (and other éléments hereinafter referred to), from the 
estimate of probable loss due to the stranding, and we deem it suffi- 
cient to remark, for the présent considération, that the finding in favor 
of the appellee thereupon is well supported by testimonj^, notwith- 
standing such conflict, and that the credibility of one and the other 
version is not an open question. The various witnesses called to es- 
timate the expense required to make good the injuries sustained by 
the steamer differ widely in the estimâtes made on behalf of the par- 
ties respectively ; but thèse diflrerences are plainly reconcilable, for 
the reason that the inquiry on the part of the appellants excluded 
éléments of injury (hereinafter discussed) which were included in the 
estimâtes introduced on the part of the appellee. So the force of each 
version must be measured by the correctness or incorrectness of its 
premises, and does not rest upon the credibility of witnesses. 

Upon the crucial inquiry, however, of the probabilities of danger 
and loss to be apprehended from ail the circumstances of the disaster, 
as of the date of abandonment, the opinion évidence introduced on 
the part of the appellant is directly in conflict with that given in sup- 
port of the libel, and is irreconcilable, as well, with the conclusions of 
the trial court. The admissibility of such évidence, under that issue, 
is unquestionable, within the well-recognized limits of its réception 
and value, to aid the court in rightful understanding of the facts 
in évidence, from the viewpoint of expert knowledge and expérience, 
plainly involved in this question of fact: What were the high prob- 
abilities of loss, both existing and prospective, imposed by the strand- 
ing? Thèse opinions are without force except as they are consistent 
with and predicated alone on facts in évidence, are then advisory only 
of the import of such facts, and can neither supply nor set aside 
evidentiary circumstances in the case. 

This class of testimony in favor of the appellant exceeds the opinion 
évidence introduced by the appellee, not only in positiveness, but in 
the number and seeming qualifications of the witnesses as experts. In 
substance, eight witnesses for appellant — Benham, Tuttle, James Reid, 
Sinclair, Baker, James T. Reid, Warkman, and Parry-Jones — testify 
that the circumstances of the stranding presented (a) no serious ex- 
isting injury fo the steamer, (b) no "difficult job to get her off" with- 
out serious injury, (c) no probable dangers in her position from sea 
or ice, (d) no probability that it vvould cost $30,000 to release and re- 
pair the steamer, nor "anything like $30,000," and (e) no probability 
that she would be injured seriously by the stranding, exposure, or 
wrecking opérations, nor to any considérable amount even if not re- 
leased during that winter. Thèse concurring opinions of experts are 
clearly in point upon the issue of probabilities, and the appellants 
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contend, therefore, that they are décisive against the right of abandon- 
ment, and of error accordingly in the decree. We believe this con- 
tention to be untenable, however, under the evidential facts well es- 
tablished and plainly inconsistent with such opinions — irrespective of 
the question whether expert opinions are entitled to such controlling 
effect in any view of the facts. As before stated, subséquent efforts 
and events may be considered to ascertain the probabihties of condi- 
tions and loss which were to be apprehended at the stage of abandon- 
ment; and it is undoubted, as well, that occurrences or expenditures 
not within the range of proljabilities are inadmissible for such purpose. 

The testimony referred to is uncontroverted (except in référence 
to its bearing and force), and impresses us as both evidential and con- 
vincing for support of the decree. Measures for release of the steam- 
er were promptly taken on behalf of the underwriters, by représen- 
tatives of great expérience and skill in such undertakings, and were 
constant and energetic for the utmost of speed and safety in their 
efforts to that end. The opérations of the successive wrecking ex- 
péditions, and the varions conditions of weather and shifting sand 
which caused failures during two months of trial, are detailed by the 
witnesses (mainly those engaged therein by the appellants), and are 
instructive throughout; but for the purposes of this review, it is 
sufficient to remark, as our understanding of the entire testimony, that 
each of the efforts so made, and ail the varions difficulties so encoun- 
tered, appear to be within the high probabilities at issue. The dan- 
gers of that shore, at and after the close of the season of naviga- 
tion, with the prevalence of like winds and adverse conditions, are 
clearly indicated by the testimony, together with like expérience in 
other wrecking opérations for release of steamers theretofore strand- 
ed in the vicinity; and the court was justified, as we believe, in ac- 
cepting thèse facts for solution of the issue, rather than the above- 
mentioned opinion testimony, upon which further comment is not 
required. 

The fînding of "high probability that the cost of rescue and repair 
would exceed thirty thousand dollars" rests equally upon the undis- 
puted facts of thèse wrecking opérations, of actual expenses incur- 
red, and of actual damages suffered by the steamer beyond that 
amount. It is contended, however, that a large part of the actual 
damages so included are not within the issue. For expenses, the un- 
derwriters paid $10,800 ; for damages, $3,879.67 is conceded to be 
the loss in "outfit" of the steamer, and $19,500 is the estimated cost 
of repairs upon hull. The objections raised to thèse items of damage 
are (a) that the loss of outfit was not due to the stranding, but to 
neglect in leaving thèse furnishings, instead of taking them off when 
the cargo was removed, and (b) that the estimate for repairs includes 
so-called "stern damage," amounting to several thousand dollars, al- 
leged to be "caused by mistake of the engineer" in backing, instead 
of going ahead, during the wrecking opérations. Another objection, 
urged for including "bottoni damages," alleged to be pre-existing, has 
been heretofore considered, and requires no further discussion. Wheth- 
er one or the other version of cause for either of thèse conceded in- 
juries appears to be best supported under the évidence, or to what 
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extent, if any, neglect or fault in the wrecking opérations may hâve 
contributed thereto, do not impress us to be reviewable questions. 
True, the issue is not one of liabiHty for damages due to stranding, 
as proximate cause thereof, but of probable results to be apprehended 
from such stranding ; nevertheless, it is not reasonable to assume that 
wrecking opérations will be faultless throughout their course, and 
just allowance for such contingencies may rightfully enter into the 
estimate of probabihties. This finding of probable cost and injury 
in excess of $30,000 is a gênerai finding of fact under ail the évi- 
dence, not resting for support on any spécifie élément in controversy. 
From the nature of the issue, exactness in the measure of each élé- 
ment of probability is neither required nor attainable. The actual 
expenses and injuries which are uncontroverted approximate closely 
(in a comparative sensé) the contract amount fixed for constructive 
total loss, lèaving merely a reasonable margin, as we believe, for es- 
timate of other probabilities. Moreover, the amount referred to of 
wrecking expenses paid excludes the important wrecking opérations 
during December of the expédition called the "Great Lakes T. & 
W. Ce," for the reason that they were unsuccessful after persistent 
efforts, and their contract with the underwriters provided for pay- 
ment orily in the event of success. As the évidence establishes both 
well-directed and well-equipped service by this expédition, and the 
value of such service at customary rates, the fact of escape from 
payment therefor under the contract cannot bar the quantum meruit 
value of the service from considération in making up the estimate. 

We are of opinion, therefore, that the challenge of this decree for 
want of sufficient évidence must be overruled. 

3. Error is assigned upon rulings against numerous ofïers of opin- 
ion on the issue of probabilities, under varions forms of inquiry. Each 
of the witnesses thus interrogated had previously stated his opinion 
thereupon (as hereinbefore mentioned), substantially covering the 
inquiry thus ruled out, and the further answers sought were merely 
cumulative, at best. Assuming, therefore (without so deciding), that 
thèse further questions were otherwise admissible, as framed, no as- 
pect appears in which either tended to strengthen the opinion testi- 
mony of such witness theretofore given, and it was within the dis- 
crétion of the trial court to allow or disallow. 

3. Allowance of interest on the amount of loss from Mardi 8, 190G, 
is further assigned as error, for want of évidence that "due proof of 
loss was made." We do not understand that the formai proof of loss 
referred to is required, either under the terms of the policies in suit 
or any rule of law applicable thereto, for the purpose of recovery 
under an abandonment, where the right of abandonment is the single 
issue involved; and objection to the interest allowance in each of the 
decrees is overruled. The propositions thus considered and our views 
thereupon are equally applicable to both classes of policy in suit for 
support of the decrees respectively, and dispose of ail objections raised 
to either recovery founded on the policy designated as "hull" insurance. 

4. The decrees against the appellants. Commercial Union Insurance 
Co. (No. 1,485), Indemnity Mutual Marine Insurance Co. (No. 1.486) 
and the Sea Insurance Company (No. 1,487), are founded, in whole or 
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in part, on policies of the class named "disbursement insurance," which 
are aileged to involve a f urther question of liability under their pe- 
culiar terms. Each of thèse policies is independent of the gênerai 
marine insurance upon the steamer, under "huU" policies heretofore 
considered, and is made payable only in the event of total loss, actual 
or constructive — a spécial and well-known form of marine indemnity 
inaptly named as above mentioned. As frankly conceded and fairly 
described in the brief for appellants, "It is a vaHd insurance, made 
to give a larger total loss recovery, without increasing the valuation 
— and thereby increasing the average déductible from losses and left 
with the owner — making a saving in premium." The insurer there- 
under is without interest in salvage after abandonment. In each the 
spécial terms of the insurance are stated to be "against the risk of 
total or constructive total loss of the vessel only." Each contains, 
however, the following clause: "A total ^^'^/or constructive total loss 
paid by insurers on hull, to be a total loss under this policy." The 
contention is in effect that no right of action accrues under the pol- 
icy, until total loss (actual or constructive) appears, together with its 
payment by the "insurers on hull." We are of opinion, however, that 
such interprétation of the last-mentioned clause is unauthorized under 
the plain terms of indemnity stated in the policy ; that it is" merely 
a provision for simplification of proof in the event stated, and not a 
limitation of liability ; and that proof of the fact of such loss, however 
established, authorizes recovery. 

5. The decree against the appellant Indemnity Mutual Marine In- 
surance Company is founded upon two policies, one of each class, and, 
upon one of the spécial provisions contained in its policy for "disburse- 
ment insurance," reversai of such decree is sought. This policy is 
vi^ritten on a printed form obviously used for and adapted to "hull" 
insurance, with various clauses inapplicable to "disbursement insur- 
ance" ; and, among thèse printed pi^ovisions, one clause reads : "The 
right of abandonment under this policy as for a constructive total 
loss, shall not exist unless the loss exceeds seventy-five per cent, of 
the value in this policy." Were such provisions controlling as the 
insurance contract, no ground would appear for the recovery. We are 
of opinion, however, that the controlling provision is contained in the 
rider attached to the policy, as indicated in the référence thereto, 
identical in terms with the other disbursement policies above de- 
scribed. • It plainly refers to and adopts the provisions contained in the 
"hull" policies for définition of the constructive total loss thereby in- 
sured against, namely, a loss which "exceeds half the value of hull 
and machinery, as stated in the policy." Indeed, its own "hull" pol- 
icy on the vessel so defines the risk ; and the purpose is unmistakable 
in its supplemental contract to adopt the American rule of constructive 
total loss. The inconsistent printed clause referred to is without force, 
therefore, under the well-settled rule applicable to such instruments. 

We believe no ground is presented for disturbing either decree ap- 
pealed from; therefore each of thèse decrees of the District Court is 
afiSrmed. 
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MAAS V. LOXSTÔRF. 
(Circuit Court of Appeals, Slxth Circuit. December 17, 1908.) 

No. 1,816. 

1. Appeal and Eeeoe (§ 76*)— "Final Decree." 

A "final decree" wlilch may be reviewed on appeal or writ of error Is 
one which settles ail the matters in litigatlon between the parties, wlthin 
the pleadings, so that an aftirmance by the appellate court vvill end the 
suit and leave nothing for the trial court but the exécution of the decree. 

[Ed Note. — For other cases, see Appeal and Error, Cent. Dig. § 426; 
Dec. Dig. § 76.* 

Fbr other définitions, see Words and Phrases, vol. 3, pp. 2774-2798 ; voL 
8, p. 7663.] 

2. Appeal and Eerob (§ 80*)— Final Dbceee— Accotjnting. 

Where, in a suit to eompel a conveyance of an undivided interest In cer- 
tain real estate and for an accounting, the trial court decided the rights 
of the parties, and decreed that défendant should convey to complalnant 
an undivided one-sixth of the land described in the bill, but did not pre- 
scribe any spécifie time wlthin which it should be made, aud after also 
finding that complaiDant was entitled to a proportion of the royalties, 
rents, and profits received by défendant, ordered an accounting before a 
master, the decree was not final, and therefore not appealable. 

[Ed. Note. — ^For other cases, see Appeal and Error, Dec. Dig. § 80.* 
Final ity of judgments and decrees for purposes of review, see notes to 
Brush Electric Co. v. Electric Imp. Co. of San José, 2 C. C. A. 379 ; Central 
Trust Co. of New York v. Madden, 17 C. O. A. 2,38 ; Prescott & A. C. Ry. 
Co. V. Atchison, T. & S. F. R. Co., 28 C. C. A. 482.] 

3. Equity (§ 438*)— Enfoecement— Time. 

When a cause is heard on the merits and the rights and equities of a 
party are adjudged, exécution of any part of a decree whereby property 
may be sold, tltle transferred, or nioney paid over to one of the parties, 
should be wlthheld until the entire litigatlon is determined, so that the 
entire case may be reviewed on a single appeal. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 438.*] 

4. Appeal and Eeroe (§ 80*)— Final Deceee. 

A decree may be final and appealable where an immédiate sale or trans- 
fer of property involved is directed to be made by one party to another, or 
where an exécution Is directed to issue fortliwith or at the demand of 
one bî the parties for the collection of a judgment in the cause, thougl» 
the same decree makes a référence to a master for judicial action on an- 
other part of the controversy. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 80.*] 

5. Equity (§ 438*) — Judgment — Enforoement — Time. 

Under equity rule 8, declaring that if the decree is for the perform- 
ance of any spécifie act, as for the exécution of a conveyance of land or 
the delivery of deeds or other documents, the decree shall prescribe the 
time wlthin which the act shall be done, a decree directing a conveyance 
of land, without prescriblng the time therefor, reserved exécution until the 
further order of the court. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. | 438.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

A. C. Dustin and H. O. Young, for appellant. 
D. H. Bail and A. B. Eldredge, for appellee. 

*For other cases see same topic & § numbkk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

EURTON, Circuit Judge. This bill was filed.for the purpose o£ 
compelling the défendant below, George J. Maas, to convey to the com- 
plainant, Mrs. Margaretha Lonstorf, an undivided one-sixth interest in 
certain parcels of land described in the bill, and for the purpose of com- 
pelling him to account to her for her proportion of ail rents, profits, 
and royalties received by him on account of her undivided interest in 
the lands standing in his name and managed by him on joint account. 
The bill also sought an account of a fund placed in his hands to be 
used in taking options for purchase or lease of lands upon joint ac- 
count, supposed to contain deposits of iron ore, and for their explora- 
tion for such ores-. E'pon the pleadings and évidence the Circuit Court 
found the facts to be as claimed by Mrs. Lonstorf, and entered a decree 
requiring the défendant Maas to convey to her an undivided one-sixth 
interest in the several parcels of lands described in the bill, subjeci to 
a minerai lease to' the other défendant, the Cleveland Cliffs Iron Com- 
pany, the same being her interest under an agreement by which he was 
to take options of purchase and lease and mâke explorations of such 
lands for the joint interest of complainant and said Maas. The court 
further adjudged that said Maas was justly liable to complainant for an 
undivided third of ail rents, profits, and royalties which he had receiv- 
ed on account of said minerai lease, and that the said Cleveland Clifl^.s 
Iron Company should thereafter, attorn to her to the extent of one- 
third of the future profits, rents, or royalties to accrue under its said 
lease. The court further decreed that Maas should account to her for 
his expenditure of the exploration fund, to which she had contributed, 
as well as for ail profits, moneys, or other valuable things which he had 
received on the joint account, and be credited with ail his joint ex- 
penditures on that account. In accordance with equity practice, the 
court ordered that an accounting be had between said complainant and 
said défendant Maas, as follôws: 

"It is further ordered and decreed that an accountius be had between said 
complainant and said défendant, George J. Maas, and tUat said défendant 
George J. Maas be requlred to account for ail moneys ànd other things of 
value, whether Personal or real estate, received by him upon the sale or dis- 
position of tlie options or rights in lauds mentioned i]i said bill of complaint, 
and for ail profits realized by liim in the exploring venture therein mentioned ; 
that an account be taken of ail expenses incurred by the said défendant 
George J. Maas in connection witli the obtaiuing and selling of said options, so 
far as the same are properly chargeable to said explorîng venture and credita- 
ble to said défendant Sïaas in this case; that défendant Maas also render an 
account of ail moneys that he has realized or niay realize up to the tinie of 
such accounting as royalty or rent from said lease, and ail other profits that 
he has realized or may realize up to the time of such accounting from said 
exploring venture; aud that the said défendant George J. Maas pay to the 
said complainant the balance, if any, which shall appear to be due and pay- 
able from him to said complainant upon such accounting, and, if upon such 
accounting it shall appear that there is a balance due and payable from said 
complainant to said défendant George J. Maas, the complainant pay such bal- 
ance to défendant Maas ; and it is f utther ordered tliat it be ref erred to 
Francis M. Moore, Esquire. as a spécial master of this court, to talîe said ac- 
counting and report the same, with his opinion thereon, to this court with ail 
convenient speed, and that upon the coming in of said report such further de- 
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vree shall be made and entered lierein upou said accounting as sliall appear 
to the court to be just and équitable between the parties. 

"It is furtlier adjudged and decreed tliat tlie said défendant the Clevelaud 
Clitfs Iron Company attorn to the said coniplaiuant as owner of the said uu- 
dlvlded oue-sixth of said lands, and pay to her her proportion, belng one- 
third, of ail rents and royalties hereafter accruing and becoming payable un- 
der said lease. 

"It is further ordered and decreed that the said défendant George J. Maas 
pay to the said complalnant her costs and charges about her suit In this be- 
half expended, to be taxed, and that said complalnant hâve exécution thereof." 

Krom this decree défendant George J. Maas alone prayed and was 
allowed an appeal to this court, and the cause has been f ully argued 
upon its merits. There is, however, a question as to the jurisdiction 
of this court which cannot escape décision before the merits can be 
considered. Aside from the spécial provision made by the seventh 
section of the act creating this court, whereby an appeal is allowed 
from decrees of inferior courts granting interlocutory injunctions, the 
right of this court to review by writ of error or appeal the judgments 
or decrees of the Circuit or District Courts is limited to the "final de- 
crees" of such courts. A like limitation has always existed upon the 
revising power of the Suprême Court, and there are many opinions 
of that court defining a "final decree" within the meaning of the statu- 
tory power of review. Thèse décisions are conclusive upon this court, 
and, if the decree appealed from is not a final decree within the mean- 
ing of thèse décisions, it is our plain duty to dismiss the appeal as pré- 
maturé. 

The primary proposition settled by thèse décisions is that a final de- 
cree is one which settles ail the matters in litigation between, the par- 
ties and involved by the pleadings, so that an afiîrmance by this court 
will end the suit and leave nothing for the lower court to do but the 
exécution of the decree. The law intends that there shall be but one 
appeal, and that that appeal shall be taken only when ail the matters 
in litigation shall bave been determined. The plain object of this 
limitation is to save the litigants the delay and expense of more than 
one appeal, and to save the appellate courts the necessity of having 
two or more appeals when aU the matters might hâve been heard upon 
one. We cite a few of the many cases bearing upon this gênerai propo- 
sition : Bostwick V. Brinkerhoff, 106 U. S. 3, 1 Sup. Ct. 15, 27 L. 
Ed. 73 ; Dainese v. Kendall, 119 U. S. 53, 54, 7 Sup. Ct. 65, 30 L. Ed. 
305; Lodge v. Twell, 135 U. S. 232, 10 Sup. Ct. 745, 34 L. Ed. 153. 

It is most évident that, under this rule, the decree appealed from 
was not final. A most important accounting was sought by the bill 
and was ordered by the court below. When the master's report cornes 
in the parties will bave the right to be heard upon exceptions to the 
report, and then to an appeal from a decree upon it. It is there fore 
clear that, if we should aflirm the decree appealed from, the cause 
would bave to be remanded that the accounting ordered might proceed, 
and equally clear that, when the court should render such decree as 
right and justice shall demand upon the matters referred to the spécial 
master, another appeal will lie that the matters yet unadjudicated may 
be then reviewed by this court. That the court below did décide the 
rights and equities of the parties, and did decree that the complalnant 
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was entitled to recover one undivided sixth of the various tracts and 
parcels of land described ifl the bill, and that complainant was entitled 
also to receive from the défendant Maas a proportion of ail royalties, 
rents, and profits received by him under the lease to which the lands 
in question were subject, does not make the decree final within the rule 
The decree in thèse respects is mterlocutory, and will remain subject to 
change until made final by a disposition of the matters referred to the 
master for a judicial accounting. Perkins v. Fourniquet, 6 How. 306, 
13 L. Ed. 406 ; Pulliam v. Christian, 6 How. 209, 13 L. Ed. 409 ; Craig- 
head v. Wilson, 18 How. 199, 15 L. Ed. 333 ; Beebe v. Russell, 19 How. 
'283, 15 L. Ed. 668; Keystone Iron Co. v Martin, 133 U. S. 91, 10 
Sup. Ct. 33, 33 L. Ed. 375 ; Lodge v. Twell, 135 U. S. 333, 10 Sup. 
Ct. 745, 34 L. Ed. 153 ; McGourkey v. Toledo & Ohio Ry. Co., 146 U. 
S._ 537, 13 Sup. Ct. 170, 36 L. Ed. 1079. It sometimes occurs that 
trial courts, without determining ail the matters in litigation involved 
by the pleadings, do détermine some of the rights and liabilities in con- 
troversy, and order an immédiate exécution of such partial decree by 
sale or exécution or by a transfer and delivery of property in contro- 
versy. In many of the cases cited the Suprême Court has criticised 
the inferior courts for directing the exécution of partial decrees when 
a master's report has been ordered by the same decree in respect of 
other matters upon which a further decree would be necessary. The 
proper practice, when a cause is heard upon the merits and the rights 
and equities of the parties are adjudged, is to withhold the exécution of 
any part of the decree whereby property may be sold or title transfer- 
red or money paid over to one of the parties until the entire litigation 
is determined, so that the whole case may be carried up and reviewed 
on a single appeal and the purpose of Congress in limiting appeal to 
final decrees carried into effect. Eorgay et al. v. Conrad, 6 How. 300, 
205, 12 L. Ed. 404. The occasional departure from the conservative 
practice advised by the Suprême Court has resulted in a seeming dévia- 
tion from the primary rule which defines a final appealable decree as 
one which settles ail of the litigation involved and leaves nothing but 
the carrying out of the decree. 

It has, therefore, been held that an appeal may be final and appealable 
within the meaning of the statute where an immédiate sale of property 
in contest is ordered, or where an immédiate transfer of bonds or 
stocks involved is directed to be made by one party to another, or 
where an exécution is directed to issue forthwith or at the demand of 
one of the parties for the collection of a judgment in the cause, although 
by the same decree the court makes a référence to a master for ju- 
dicial action upon another part of the controversy between the same 
parties. The appeal in such peculiar cases is entertained because oth- 
erwise irréparable injury might be done if not allowed. Examples of 
such cases are found in the early cases of Eorgay et al. v. Conrad, 6 
How. 200, 13 L. Ed. 404; Thomson v. Dean, 7 Wall. 343, 19 L. Ed. 
94; First National Bank v. Shedd, 131 U S. 74, 7 Sup. Ct. 807, 30 L. 
Ed. 877. Thèse cases are distinguished and exolained. Beebe v. Rus- 
sell, 19 How. 283, 387, 15 L. Ed. 668 ; Keystone Iron Co. v. Martin, 
133 U. S. 91, 10 Sup. Ct. 33, 33 E. Ed. 375 ; McGourkey v. Toledo & 
Ohio Ry. Co., 146 U. S. 537, 13 Sup. Ct. 170, 36 L. Ed. 1079 ; Burling- 
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ton Railway Co. v. ^Simmons, 123 U. S. 52, 8 Sup. Ct. 58, 31 L. Ed. 73. 
The ground upon which an appeal is entertained from a decree which 
does not détermine the whole of the litigation actually involved is that, 
though the decree involves but a part of the case, yet as respects that 
part it is final when it awards immédiate exécution. 

The decree from which this appeal is taken included a direction that 
the défendant Maas should make a good and sufScient conveyance to 
thecomplainantof an undivided one-sixth interest in the property in con- 
troversy. But this decree does not direct that this conveyance should 
be forthwith made, nor prescribe any spécifie time within which it 
shall be made. The actual carrying out of that part of the decree was 
therefore reserved by the court, for the eighth equity rule requires 
that if a decree "is for the performance of any spécifie act, as, for ex- 
ample, for the exécution of a conveyance of land or the delivery up 
of deeds or other documents, the decree shall in ail cases prescribe 
the time within which the act shall be done. * * * " f ]^g exécu- 
tion of this part of the decree has therefore been as efïectually reserv- 
ed until the further order of the court as if the court had specifically 
said se. No irréparable in jury can be done Maas through that direc- 
tion, for he cannot be compelled to make the conveyance through pro- 
cess for contempt until the court shall definitely détermine when he 
shall make such deed. This distinguishes this appeal from that en- 
tertained in Thomson v. Dean, 7 Wall. 342, 19 L. Ed. 94, where the 
act directed was ordered to be done "forthwith," and when done operat- 
ed to change the ownership in the property as efifectually as if sold 
under a decree or by an exécution. 

Reluctant as we are to send this case back without any détermina- 
tion upon the merits, we are constramed to dismiss the appeal as pré- 
maturé and remand the cause for further proceedings. 



IRON MOLDERS' UNION NO. 125 OF MILWAUKEE, WIS., et al. v. ALLIS- 

CHALMEES 00. 

(Circuit Court of Appeals, Seventh Circuit October 9, 1908.) 

No. 1,434. 

1» Appeal and Ebeob (§ 174*)— Necessity op Objection iw Loweb Coubt— Dé- 
tendants— Cap acity TO BE SUED. 

The objection made on behalf of a labor union joined as a défendant In 
a suit for an injunctlon as representing its members collectively, tliat it 
was an unincorporated voluntary association not autliorized to be sued by 
tlie laws of the state, will not be heard on appeal unless first presented in 
the trial court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1122; 
Etec. Dig. § 174.*] 

2. Conspikact (§ 8*)— AcTs Constituting Combination to Injuee— Steikes. 
A strlke by workmen in good f alth to enforce demands respecting wages, 
overtime, and other conditions of employment in a trade, made by the con- 
certed action of the local unions In such trade against ail employers alike, 
Is not a combination for the purpose of willfuUy and maliciously injuring 
an employer, made unlawf ul by St. Wis. 1898, | 4466a, but is a combination 
for a lawful purpose, and the rlght of an employer to an Injunction against 

*For other cases see same topic & § numbeb in Dec. & Am. Cigs. 1907 to date, & Hep'r Indexe* 
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the strlkers dépends entlrely upon the lawfulnesa of the means employée 
by them to accompllsh such purpose. 

[Ed. Note. — For other cases, see Oonspiraey, Cent. Dlg. §§ 7-11; Dec. 
Dig. § 8.*^ 

Restralnlng boyck>tts, "strlkes and other combinatlons by employés Inter- 
fering with commerce or business, see note to Sbine v. Fox Bros. Mfg. Oo., 
86 O. C. A. 313.] 
8. Injonction (§ 189*)— Steikes— Scope op Relief. 

-Strlkers who Seek a legltlraate end may not be enjolned from pursuing 
tliat end In a legltimate way merely becaiise they may bave overstepped 
the Une and trespassed on the rlghts of their adversary, but a decree flxing 
a barrler at such Une and subjectlng them to punlshment and damages for 
having crossed It Is as far as the court may go. 

[Ed. Note.— For other cases, see Injunction, Cent. Dlg. § 409 ; Dec. Dlg. 
11891-*] 

4. Injonction (§ 63*) — StbiKes — Intebfeeence wirs CoNUtAcrS of Appeen- 

'.' .TIOES; 

It 1,8 nnlawful for strlklng workmen by any means to Induce apprenti ces, 
under, contract to serve the employer for deflnite terms, to break such con- 
tracts, àrid such action may properly be enjolned. 

[ESd, Note. — For other cas^, see Injunction, Dec. Dig. § 63.*] 
6. ToKTs (§ 10*)— GeoUnds or Kelief—Stbikes— Persuasion of Otheb Wobk- 
;men. . . '. , ! ' : , ■ 

The right of an employer dUrlng a strike of hls workmen to persuade, 
but net coerce, unemployed workmen to accept his employment and terms, 
is iiniitea'and conditloned by the right of the atrikers to dissuade, but not 
restraln^ them f rpm so acceptlng. 

[Eldl' Note.— For other cases, see ïorts. Cent. Dig. § 10; Dec. Dig. S 10.*] 

6. T0ETs(§ 10*)— STBIKBS—SECONDAKS- BOYCOTT. 

Striking workmen may not coerce third'pèrsons, not directly concerned 
In thebtrike, into refuslng tb buy or lise the products of their late employ- 
er,, any more than he may lawfuUy- coerce third persons into refusing them 
shelter or food, but the only means pf Injuring each other whlch are law- 
ful in such a contest are those thât dpei-ate directly and Itùmediately up- 
on the control and supply of work to be doue and of labor to do It. 

[Ed. Note. — For other cases, see Torts, Cent. Dig. § 10; Dec. Dig. § 10.*] 

7. Injunction (§ 189*)— Stbikes— Scopb of Injunction. 

An injunction against strikers shoùld not prohibit either persuasion or 
picketing as such, as when'carrled beyond their legitimate llmits they be- 
come duress or intimidation, and as such may be enjolned. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 409 ; Dec. Dig. 
§189.*] 

8. CoNSPiEACY (§ 8*)— GBotTNDS OF Eblibf— Stbikes. 

A manufacturing company whose SklUed workmen are on a strike bas 
the right to seek the aid of other manuf acturers to inake or complète its 
products; ahd the strikers hâve the reclprocal right to seek the aid ot their 
fellow workmen in the employ of Such other manufacturers to prevent that 
end, and may lawfully combine and co-operate for that purpose. 

[Ed. Note. — For othçr cases, see Oonspiraey, Cent. Dig. §§ 7-11; Dec. 
Dig. §&•]'"> 

9. Injunction (§ .189*)— Geounds and Scope of Relief— Steikes. 

A decree awarding a permanent injunction against striking workmen 
consldered and modifled. 
[Ed. Note.— For other cases, see Injunction, Dec. Dig.- § 189.*] 

Appeal frorn the Circuit Court of the United States for the Eastern 
District of Wisconsin. . 

For opinion below, see 150 Fed. 155. 

•For otber cases see same topic & § ncmbbk In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexai 
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The appeal is from a final decree in a strike Injuuction suit. 

On the bill, supplemental bill, and showlng in connection tlierewith, a tem- 
porary injunction was Issued. Later, certain of the indivldual défendants were 
found to liave vlolated the temporary injunction, and were accordingly punlsh- 
ed. The pleadlngs, the temporary injunction, and the pétition and évidence in 
the contempt proceedings are ail stated in Allis-Chalmers Co. v. Iron Molders' 
Union (0. C.) 150 Fed. 155. 

Ey agreenient of parties the cause was submltted for final hearing upon the 
"proofs taken on the motion to commit for contempt, as well as upon the other 
proofs in the case." 

The final decree enjoins the défendants, four Wisconsln local unions of the 
national organization of iron molders and some sixty individuals who were of- 
ficers and members, from doing the followlng: 

"(1) From In any manner directly Interfering wlth, hindering, obstructlng, 
or stopping the business of the said complalnant, or its agents, servants or em- 
ployés, in the maintenance, conduet, management or opération of its business. 

"(2) From eompelling or indueing or attempting to compel or induce by 
threats, intimidation, force or violence any of the said company's employés to 
fail or refuse to work for it, or to leave its service. 

"(3) From preventing or attempting to prevent any person or persons by 
threats, Intimidation, force or violence, from freely entering Into or continuing 
in the said company's service. 

"(4) And from congregating upon or about the company's premises or the 
streets, approaches and places adjacent or leadlng to said premises for the pur- 
pose of Intimidating its employés or preventing or hindering them from ful- 
fllling their duties as such employés or for the purpose of in sueh manner as to 
Induce or coerce by threats, violence, intimidation or persuasion, any of the 
said company's employés to leave its service or any person to refuse to enter 
Its service. 

"(5) From congregating upon or about the company's premises or the side- 
walk, streets, alleys or approaches adjolning or adjacent to or leading to said 
premises, and from picketlug the said complalnant's places of business or the 
homes or boarding houses or résidences of the said complalnant's emiJloyés. 

"(6) From interfering wlth the said company's employés in golng to and from 
thelr work. 

"(î) From golng singly or colleetively to the homes of the said company's em- 
ployés for the purpose of intimidating or threatenlng them or colleetively per- 
suading them to leave its service. 

"(8) From enforcing, maintaiiiing or aiding any illégal boycott agalnst the 
said Company, its agents or employés. 

"(9) From endeavoring to illegally Induce people not to deal with said Com- 
pany, its agents and employés. 

"(10) From preventing or attempting to prevent by threats, intimidation, per- 
suasion or in any other manner any person or corporation from performing 
work for said complalnant and from doing business with it. 

"(11) From intimidating or thi'eatenlng in any manner the wives and familles 
of said employés at thelr homes or elsewhere. 

"(12) From doing any of the aforesaid or any other acts for the purpose ot 
eompelling and indueing or attempting to compel or Induce the complalnant 
by threats, intimidation, force or violence, agalnst its wlU or the will of its 
officers, to employ or to discharge any person or persons whomsoever, and es- 
peclally to employ members of said unions or discharge persons who are not 
members of said unions. 

"(13) From combining, associating, agreeing, mutually undertaking, concert- 
ing together or wlth other persons for the purpose of doing or eausing to be 
donc any of the aforesaid prohibited acts. 

"(14) From combining, associating, agreeing, mutually undertaking, concert- 
ing together or with other persons for the purpose of preventing [or hindering 
the complalnant from doing or performing] any lawful act in the conduet of 
its aforesaid business or for the purpose of injuring the complalnant In its 
aforesaid business, or of eompelling the complalnant agalnst its wlU from do- 
ing or performing any lawful act or from injuring the said complalnant in its 
trade and business. 
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"(15) From directing and abettlng or counselllng any acts whatsoever or in 
any inaimer whatsoever the consplraey and combination found by the court to 
exist, to prevent the complalnant and Its officers and employés in the free mid 
uninterrupted control and direction bf Its business and afCalrs and to prevent 
the complainant from dolng or performlng any and ail lawtul acts in tlie eoii- 
duct o( its business and to compel the complainant against its will from doiiii; 
and performlng Its lawful business and to prevent the complainant from doing 
or performlng ail lawful acts In the conduct or management of its business. 

"(16) From by threats, Intimidation, persuasion, force or violence, couipell- 
ing or attempting to compel or induce any of the apprentices in the euiploy of 
the sald complainant to break their contracts and leave the employ of the said 
complainant." 

Under varlous assignnients of error appelants eontend that the unions were 
improperly included in the final decree because they were voluntary unincor- 
porated associations; that the decree as a whole should be reversed for tiie 
reason that it is not supported by the évidence ; that the parts of the decree are 
wrong which deny appellants the use of persuasion and the use of pickets ; and 
that the findlng of a boycott is contrary to the évidence. 

The further facts are stated in the opinion. 

Frederick H. Judson and W. B. Rubin, for appellants. 
Wm. J. Turner and James M. Beck, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). No 
Wisconsin statute authorized an unincorporated voluntary association 
to be sued in its common name. So the objection might bave prevailed 
if it had been seasonably made. Karges Furniture Co. v. Amalgamât- 
ed Wood Workers' Union, 165 Ind. 431, 75 N. E. 877, 2 L. R. A. 
(N. S.) 788,; Pickett v. Walsh, 193 Mass. 572, 78 N. E. 753, 6 L. 
R. A. (N. S.) 1067, 116 Am. St. Rep. 373. But the members could 
hâve been reached, of course, either by naming and serving them ail, 
or, if that were impracticable on account of their numbers, by suing 
some as représentatives of ail. The bill treated the unions as repré- 
sentative of their membership; an individual member filed a verified 
answer in the names of the unions, alleging that he had been author- 
ized by them so to do; and the case was carried through three hear- 
ings (temporary injunction, contempt, final decree) without a sug- 
gestion that there was a def ect of parties, or rather a def ect in the f orm 
under which appellee asked to hâve the membership of the unions 
brought into court. An objection of this kind will not be entertained 
on appeal unless it has been first duly presented in the trial court. 
Barnes v. Chicago Typographical Union, 333 111. 424, 83 N. E. 940, 
14 L. R. A. (N. S.) 1018. 

The évidence showed that appellee was entitled to injunctive relief. 
To keep other workmen out of appellee's foundries, some of the union 
men went to the extent of using vile and abusive language, threats of 
violence, and actual assaults. This was effective enough to damage 
appellee's business quite seriously, and was carried on under circum- 
stances that might be held to indicate the unions' tacit approval. None 
of the appellants ever challenged by appeal the justice of the temporary 
injunction or of the punishments for its violation. And on this appeal 
from the final decree not a shadow bf justification is found for thèse 
acts of violence and intimidation. The only substantial question is 
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whether or not the trial court has stepped beyond the line of safeguard- 
ing the légal rights of appellee and has thereby deprived appellants of 
some of their légal rights. 

To organize for the purpose of securing improvement in the terms 
and conditions of labor, and to quit work and to threaten to quit work 
as means of compelling or attempting to compel employers to accède to 
their demands for better terms and conditions, are rights of work- 
men so well and so thoroughly established in the law (Thomas v. Rld. 
Co. [C, C] 62 Fed. 803; Arthur v. Oakes, 63 Fed. 320, 11 C. C. A. 
209, 25 L. R. A. 414; Wabash Rld. Co. v. Hannahan [C. C.] 131 Fed. 
563), that nothing remains except to détermine in successive cases as 
they arise whether the means used in the endeavor to make the strike 
effective are lawful or unlawful. 

By section 4466a, St. Wis. 1898, and, appellee asserts, by the com- 
mon law as well, it is illégal for two or more persons to combine for 
the purpose of "doing a harm malevolently for the sake of the harm 
as an end in itself, and not merely as a means to some further end 
legitimately desired." Aikens v. Wisconsin, 195 U. S. 194, 25 Sup. 
Ct. 3, 49 L. Ed. 154. As the combination among appellants was en- 
tered into and carried on in Wisconsin, a threshold inquiry is whether 
the présent is a malicious mischief case under this paragraph, where- 
in otherwise innocent means are condemned because the end is wicked,. 
or a true strike case under the preceding paragraph, wherein, because 
the end is lawful, ail means may be called into play except those that 
are unlawful in themselves. 

The record shows that the local unions had a conférence in regard to 
conditions in ail the foundries in the city and county of Milwaukee; 
that they formulated demands respecting wages, overtime, double time 
on holidays, piecework, weekly pay day, limitation of the number of 
apprentices, and a joint arbitration board; that thèse demands were 
made ahke upon ail the foundry owners within that territory; and 
that when the demands were rejected the union men in ail the foun- 
dries struck. Nothing in the record indicates that there was any want 
of good faith in making thèse demands, or that the strike was under- 
taken with any other purpose than to enforce them, or that appellee 
received or was singled out to receive différent treatment from that 
dealt out to other foundry owners. So the employment of assault and 
duress in the progress of the strike should be attributed to a combi- 
nation to accomplish a lawful end by unlawful means, rather than the- 
employment of unlawful means should be taken as proof that the end 
sought to be accomplished by such means was itself unlawful. And con- 
sequently the parts of the decree which prohibit the use of persuasion 
and picketing can be justifîed only on the basis that such means are 
not lawfully to be applied in a genuine struggle of labor to obtain 
better terms and conditions ; for surely men are not to be denied the 
right to pursue a legitimate end in a legitimate way, simply because 
they may hâve overstepped the mark and trespassed upon the rights 
of their adversary. A barrier at the line, with punishment and dam- 
ages for having crossed, is ail that the adversary is entitled to ask. 

So far as persuasion was used to induce apprentices or others (sec- 
166 F.— 4 
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tion 16 of the decree) to break their contracts to serve for definite times, 
the prohibition was right. And the reason, we believe, is quite plain. 
Each party to such a contract has a property interest in it. If either 
breaks it, he does a wrong, for which the other is enti'tled to a remedy. 
And whoever knowingly makes himself a party to a wrongful and in- 
jurions act becomes equally hable. But in the présent case the gen- 
erahty of the men who took or sought the places left by the strikers 
were employed or were offered employment at will, as the strikers had 
been. If either party, with or without cause, ends an employment at 
will, the: other has no légal ground of complaint. So if the course of the 
new men who quit or who declined employment was the resuit of the 
free play of their intellects and wills, then against them appellee had no 
cause of action, and much less against men who merely furnished infor- 
mation and arguments to aid them in forming their judgments. Now it 
must not be forgotten that the suit was to protect appellee's property 
rights. Regarding employments at will, those rights reached their lim- 
it at this Hne : For the maintenance of the incorporeal value of a going 
business appellee had the right toa free access to the labor market, 
and the further right to the continuing services of those who accepted 
employment at will until such services were terminated by the free 
act of one or the other party to the employment. On the other side 
of this limiting line, appellants, we think, had the right, for the pur- 
pose of maintaining or increasing the incorporeal value of their ca- 
pacity to labor, to an equally free access to the labor market. The 
right of the one to persuade (but not coerce) the unemployed to accept 
certain terms is limited and conditioned by the right of the other to 
dissuade (but not restrain) them from accepting. For another thing 
that mûst not be forgotten isthat a strike is one manifestation of the 
compétition, the struggle for survival or place, that is inévitable in in- 
dividualistic society. Dividends and wages must both come from the 
joint. product of capital and labor. And in the struggle wherein each 
is sèekîng to hold or enlarge his ground, we believe it is fundamental 
that one and the same set of rules should govern the action of both 
contestants. For instance, employers may lock out (or threaten to 
lock out) employées at will, with the idea that idleness will force them 
to accept lower wages or more onerous conditions; and employées at 
will may strike (or threaten to strike), with the idea that idleness of 
the capital involved will force employers to grant better terms. Thèse 
rights (or legitimate means of contest) are mutual and are fairly bal- 
anced against each other. Again, an employer of molders, having 
locked out his men, in order to effeçtuate the purpose of his lockout, 
may persuade (but not coerce) other foundrymen not to employ mold- 
ers for higher wages or on better terms than those for which he made 
his stand, and not to take in his la te employées at ail, so that they 
may be forced back to his foundry at his own terms; and molders, 
having struck, in order to make their strike effective; may persuade 
(but not coerce) other molders not to work for less wages or under 
worse conditions than those for which they struck, and not to work 
for their late employer at ail, so that he may be forced to take them 
back into his foundry at their own terms. Hère, also, the rights are 
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mutual and fairly balanced. On the other hand, an employer, having 
locked out his men, will not be permitted, though it would reduce their 
fighting strength, to coerce their landlords and grocers into cutting ofï 
shelter and food ; and employées, having struck, will not be permitted, 
though it might subdue their late employer, to coerce dealers and 
users into starving his business. The restraints, likewise, apply to 
both combatants and are fairly balanced. Thèse illustrations, we be- 
lieve, mark out the Une that must be observed by both. In contests 
between capital ând labor the only means of injuring each other that 
are lawful are those that operate directly and immediately upon the 
dontrol and supply of work to be donc and of labor to do it, and thus 
directly affect the apportionment of the common fund, for only at this 
point exists the compétition, the evils of which organized society will 
endure rather than suppress the freedom and initiative of the individ- 
ual. But attempts to injure each other by coercing members of society 
who are not directly concerned in the pending controversy to make 
raids in the rear cannot be tolerated by organized society, for the di- 
rect, the primary, attack is upon society itself. And for the enforce- 
ment of thèse mutual rights and restraints organized society offers to 
both parties, equally, ail the instrumentalities of law and of equity. 

With respect to picketing as well as persuasion, we think the decree 
went beyond the line. The right to / jrsuade new men to quit or dé- 
cline employment is of little worth unless the strikers may ascertain 
who are the men that their late employer has persuaded or is attempt- 
ing to persuade to accept employment. Under the name of persua- 
sion, duress may be used; but it is duress, not persuasion, that should 
be restrained and punished. In the guise of picketing, strikers may 
obstruct and annoy the new men, and by insuit and menacing attitude 
intirhidate them as eff ectually as by physical assault. But f rom the 
évidence it can always be determined whether the efforts of the pickets 
are limited to getting into communication with the new men for the 
purpose of presenting arguments and appeals to their free judgments. 
Prohibitions of persuasion and picketing, as such, should not be includ- 
ed in the decree. Karges Furniture Co. v. Amalgamated Wood Work- 
ers' Union, 165 Ind. 431, 75 N. E. 877, 3 L. R. A. (N. S.) 788 ; Ev- 
erett-Waddy Co. v. Typographical Union, 105 Va. 188, 53 S. E. 273, 
5 L. R. A. (N. S.) 792. 

We hâve not found anything in the évidence that justified the de- 
cree as to an "illégal boycott." No attempt was made to touch ap- 
pellee's dealings or relations with customers and users of its goods. 
Oxley Stave Co. v. Coopers' International Union (C. C.) 73 Fed. 695 ; 
Loewe V. Cal. State Fédération of Labor (C. C.) 139 Fed. 71 ; Loewe 
v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488. After the 
strike was on, appellee sent patterns, on which the strikers had been 
working, to' foundries in other cities. The strikers procured the mold- 
ers in those foundries,- who also were members of the Iron Molders' 
Union of North America, to refuse to make appellee's castings. Those 
molders notified their employers that they would hâve to cancel their 
contracts to make castings for appellee, or they would quit work. 
Some employers discharged the notifiers, others refused to cancel and 
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the union men struck, and others complied and the union men stayed. 
In those instances where the foundrymen fulfilled their contracts, ap- 
pellee was not damaged ; in those where foundrymen broke their con- 
tracts, there is no proof that appellee has not collected or cannot collect 
adéquate damages. That might be taken as a reason why appellee on 
this branch of the case is not entitled to the aid of equity. But there is 
a more important reason. Appellants were aiming to prevent, and ap- 
pellee to secure, the doing of certain work in which the skill of appel- 
lants' trade was necessary. Hère was the ground of controversy, and 
hère the test of endurance. If appellee had the right (and we think the 
right was perfect) to seek the aid of fellow foundrymen to the end 
that the necessary élément of labor should enter into appellee's prod- 
uct, appellant had the reciprocal right of seeking the aid of fellow 
molders to prevent that end. To whatever extent employers may law- 
fully combine and co-operate to control the supply and the conditions 
of work to be done, to the same extent should be recognized the right 
of workmen to combine and co-operate to control the supply and the 
conditions of the labor that is necessary to the doing of the work. In 
the fullest récognition of the equality and mutuality of their rights 
and their restrictions lies the peace of capital ànd labor, for so they, 
like nations with equally well drilleci and equipped armies and navies, 
will make and keep treaties of peace, in the fear of the cost and con- 
séquences of war. 

The decree is modified by striking out "persuasion" and "persuad- 
ing" from the 4th and 7th paragraphs; further modified by adding 
after "picketing" in the 5th paragraph "in a threatening or intimidat- 
ing manner"; vacated as to the Ist, 8th, 9th, lOth, 14th and 15th 
paragraphs; affirmed as to the 2nd, 3rd, 6th, llth, 13th, 13th, 16th 
and the modified 4th, 5th and 7th paragraphs. Costs of this court 
to be divided equally. 

GROSSCUP, Circuit Judge (concurring). The foregoing opinion 
so compactly and clearly sets forth the corrélative rights and the cor- 
rélative obligations of employer and employées when engaged in a 
strike or lock out, that it is with hésitation that I add this word ; and 
I only add it that nothing that is contained in the opinion, may be con- 
strued to relate to the corrélative rights and the corrélative obligations 
of employer and employées in any relationship other than their some- 
what anomalous relationship pending a strike or lock out. 

A strike is cessation of work by employées in an effort to get for 
the employées more désirable terms. A lock out is a cessation of the 
furnishing of work to employées in an effort to get for the em- 
ployer more désirable terms. Neither strike nor lock out completely 
terminâtes, when this is its purpose, the relationship between the par- 
ties. The employées who remain to take part in the strike or weather 
the lock out do so that they may be ready to go to work again on 
terms to which they shall agrée — the employer remaining ready to 
take them back on terms to which he shall agrée. Manifestly, then, 
pending a strike or a lock out, and as to those who hâve not finally and 
in good faith abandoned it, a relationship exists between employer 
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and employée that is neither that of the gênerai r^ation of employer 
and employée, nor again that of employer looking among strangers for 
employées, or employées seeking from strangers employment. And 
it is with respect to this somewhat anomalous relationship that, as I 
understand it, this opinion speaks; a statement that it seems to me 
ought to be made to confine the opinion to the actual situation to 
which it is intended to relate — to differentiate what we say from what 
might arise in cases where, neither strike nor lock out pending, persua- 
sion is resorted to to induce other employer s not to employ given ap- 
plicants for employment, or to persuade employées not to take employ- 
ment with given employers, upon which questions we do not £is I un- 
derstand it, express any opinion. 



SCATCHERD v. LOVE. 

(Circuit Court of Appeals, Sixth Circuit December 23, 1908.) 

No. 1,806. 

L CouETS (I 357*)— Adoption of State Practioe— Costs. 

Tliere are no fédéral statutes deflning a successful party In a civil ac- 
tion, or granting to tilra a Judgment for costs in a civil action at law ; the 
practlce of the fédéral Circuit Courts belng to follow the state statutes on 
the subject as rules of décision, as authorized by Rev. St. | 721 (U. S. 
Comp. St. 1901, p. 581). 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 938; Dec. DIg. | 
857.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 0. C. A. 553.] 

2. Costs (§ 32*)— Right to Costs— Stjccessfoi. Paett-^State Statutes. 

Shannon's Code Tenu. § 4938, awards to the "successful party" In ail 
civil actions fuU costs, uuless otherwise provided by law, and section 4942 
déclares that in cases of nonsuit, dismission, abatement by death of plain- 
tifC, or discontinuance the défendant is the successful party. Held that, 
to entltle défendant to recover costs under such sections, it must appear 
that he was the successful party. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §| 108, 109 ; Dec. Dig. 
§ 32.*] 

8. Oosts (§ 32*)— Statutes— "SuccESSFUi, Pabtt." 

PlaintiEf sued to recover commissions on a sale of real estate. Judg- 
ment was rendered for défendant on a verdict, which was reversed on writ 
of error and the cause renianded, with directions to award a new trial ; 
costs belng awarded plaintifC. Before trial défendant pald plaintiff $5,000 
In full settlement of the claim or suit, which was thereupon dlsmissed. 
Held, that such dismissal was solely because there was nothing more at 
issue, and that plaintiff was the "successful party," and entltled to costs, 
under Shannon's Code Tenu. §§ 4938, 4942, awarding costs to the success- 
ful party, unless otherwise provided by law, etc. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. § 111 ; Dec. Dig. § 32.* 
For other définitions, see Words aud Phrases, vol. 7, p. 6745.] 

4. COSTS (§ 48*)— AWABD — DISCRETION. 

Shannon's Code Tenn. § 4938, awards costs to the successful party In 
civil actions, unless otherwise provided by law ; section 4942 déclares that 
in case of nonsuit, dismission, abatement by death of plaintiff, or discon- 

•For other cases see same toptc & § nvmseb tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 
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tlnuance the defèiidant Is the successful party ; and section 4962 déclares 
that in any case uot expressly provlded for the court may make such dis- 
position of the costs as In its discrétion shall seem rlght. BeM, that 
where a settlement was reached after reversai of a judgment for défend- 
ant, and the cause was dlsmissed, It was wlthin the court's discrétion \o 
aWard costs to plalntlff, even though he were not the successful party. 

[Ed. Note. — For other cases, see Costs, Cent Dig. §§ 192-210 ; Dec. Dlg. 
§ 48.*] 

5. Costs (§ 230*)— Costs on Appeal— Assessment. 

• Plaintiflf iB entltled to reeover costs paid on a wrlt of error to revlew a 
judgment agalnst him in which he was successful. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. § 869; Dec. Dlg. 5 
230.*] 

6. Appeal and Ebeob (§ 1194*) — Costs on Weit or Ebeob — Judgment— Cos- 

CLUSIVENESS. 

Wfiere a judgment was reversed on a wrlt of error, wlth costs to plaln- 
tlff, and the judgment for costs on the wrlt of error was made the judg- 
ment of the trial court on remand, suçh judgment was beyond the subsé- 
quent control of that court, regardless of the final resuit of the case. 

[Ed. Note. — For othqr cases, see Appeal and Error, Cent. Dig. § 4655; 
Dec. Dig. I 1194.*] 

7. Appeal and Eeroe (§ 119*)— Décisions Eeviewable— Judgment eoe Costs. 

ïhe rule that a writ of error will. not lie from a judgment for costs on- 
ly applies only when the award of côsts is tnerely à inatter of discrétion, 
and not where plâintifE claims he Is ehtitled to costs under a proper con- 
struction of positive law. 

[Ed. Note. — For other cases, see Appeal and Error, Ôent. Dig. § 823; 
Dec. Dig. § lia*] 

In Error to the Circuit Court of the United States for the Western 

District of Tennessee. , 

See, also, 146 Fed. 1, ryC C. A. 1. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a writ of error to reverse a judg- 
ment dismissing the suit and adjudging the costs against the plaintiff 
in error,' who was the défendant below. The sUit was begun in a 
State court, and removed tothe coijrt below upon the ground of di- 
versity of citizenship. The action was upon a contract to. pay a com- 
mission for the sale of real estate. There was a jury, and a verdict in 
favor of défendant, Scatcherd. Upon a writ of error from this court 
the judgment upon this verdict was reversed and remanded to the Cir- 
cuit Court, with direction to award a new trial. The costs were, under 
our rule, adjudged against the defeiidant in the writ. The opinion of 
the court is reported under style of Eove v. Scatcherd, 146 Fed. 1, 
77 C. C. A. 1. Upon the mandate the court awarded a new trial and 
adjudged the costs of the writ of error as directed. At a subséquent 
term it was made to appear to the court that the défendant, Scatcherd, 
had paid to the plaintiff the stmi of $5,000 "in full settlement of the 
claim," and that it had been receivéd and acknowledged as "in settle- 
ment of the Scatcherd case." There was no évidence of any agreement 
in respect to the payment of court costs, other than such as may be 
inferred from the fact of the receipt of the sum of $5,000 as a full 
settlement of the "claim" or "suit." The défendant, by counsel, upon 

*For otber caaea see same topic & § kcmbes lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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this situation, moved the court to adjudge ail of the costs accrued 
against the plaintiff. The judgment of the court upon this motion, and 
upon the facts as submitted, was as foUows : 

"In this suit tlie defendant's motion to ailjddge costs lierein agnlnst the 
plaintiiï A. M. Love, having been presented and submitted on briefs, atlidavits. 
and exhibits thereto, and it appearing to the court therefrom tliat tlie défend- 
ant, on the 21st day of May, 1907, acknoniedged its liahility herein by i)aying 
to the plaintiff the sum of $5,0()0, which sum was by the said plaintiff accepted 
as a composition of this cause, upon considération whereof said motion is over- 
ruled and disallowed, and this siiit dismissed, at tlie cost of the défendant. It 
is therefore ordered by the court that the plaintiff do liave and recover of and 
from the défendant and his surety on his removal bond herein ail the accrued 
costs, for the collection of which exécution is accordingly awarded." 

There is no act oi Congress requiring the taxation of costs against 
either party in an action at law, except in a few spécial cases, of which 
this is not'one. Hathaway v. Roach, 2 Woodb. & M. 63, Fed. Cas. 
No. 6,213; Ethridge v. Jackson, 2 Sawy. 598, Fed. Cas. No. 4,541. 
An examination of the Revised Statutes and of subséquent législation 
reveals no statute which defines a successful party in a civil action or 
awards to him a judgment for costs in such an action as this was. The 
practice in the Circuit Court has undoubtedly been to award the suc- 
cessful party his costs ; but this has resulted from the fact that that 
is the requirement of state statutes and that such statutes are to be 
followed as rules of décision in civil actions at law under section 721, 
Rev. St. (U. S. Comp. St. 1901, p. 581), when the subject has not oth- 
erwise been regulated by Congress. In addition to the cases cited 
above, the cases of Ellis v. Jarvis, 3 Mason, 457, Fed. Cas. No. 4,403, 
Scripps V. Campbell, Fed. Cas. No. 13,562, Richter v. Magone (C. C.) 
47 Fed. 192, Primrose v. Fenno (C. C.) 113 Fed. 375, and Shreve v. 
Cheesman, 69 Fed. 785, 788, 16 C. C. A. 413, consider this question. 
In Shreve v. Cheesman, cited above, this conclusion was assumed as 
well settled by the Circuit Court of Appeals for the Eighth Circuit in 
an opinion by Judge Sanborn. 

At the common law each party was liable for his own costs, and the 
recovery of costs by one party against the other was dépendent upon 
statute. Many cases are collected in 5 Am. & Eng. Enc. of Pleading 
& Practice, 110 et seq., in addition to the fédéral cases cited above. 
This has been the well-settled law in Tennessee. Gatewood v. Palmer, 
10 Humph. 466, 468; Caldwell v. State, 2 Sneed, 490. The subject 
of allowance of costs has been thorotighly covered by statute in Ten- 
nessee, beginning with the act organizing the courts of the state passed 
by the first législative as.sembly of that state. Acts 1794, p. 483, c. 1, 
§ 74. That section has been carried into the Tennessee Code of 1858 
as sections 3197 and 3201, being sections 4938 and 4942 of Shannon's 
Revision of the Code. 

Section 3197 awards to the "successful party" in ail civil actions 
full costs, unless otherwise provided by law. Section 3201 provides as 
f ollows : 

"In cases of nonsuit, dismission, abateuient by death of plaintiff, or discou- 
tluuauce. the défendant is the successful party, within the meaniug of the 
first section of this chapter." 
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But a case which does not corne within any affirmative provision of 
the cost stattîtè falls under the sound discrétion of the court by force 
of another provision of the Codé (section 3220 of the Code of 1858 • 
section 4962 of Shannon's Code), which reads as follows: 

"And If any case shall occur not directly or by fair implication embraced in 
the express provisions of tbe law, the court may make such disposition of the 
costs as, in its sound discrétion, may seem right." 

This provision was held in Hite v. Rayburn, 114 Tenn. 463, 85 S. W. 
1105, to be the authority under which a Tennessee court might exer- 
cise a discrétion when the case was not within the other provisions of 
the chapter on costs. 

To entitle the défendant to recover costs against the plaintiff under 
sections 4938 and 4943, Shannon's Code, it must appear that he was 
the "successful party" within the meaning of thèse sections. The 
learned attorney for the plaintifï in error insists that this appears from 
the fact that tliere was no judgment against the défendant upon the 
merits, and that the only judgment rendered was one dismissing the 
plaintiff's suit and taxing défendant with the costs. From this it is ar- 
gued that the case is one of "dismissal" under the provisions of sec- 
tion 4942. This method of stating the case éliminâtes the important 
fact that, after a new trial had been awarded, the défendant, in récog- 
nition of his liability and in settlement of the claim, paid to the plaintiff 
$5,000 and that there was no agreement as to costs accrued. Upon this 
State of facts the court found that the défendant had thereby acknowl- 
edged a liability to the plaintiff which entitled the plaintiff to recover 
his costs, It is true that the judgment does "dismiss" the suit and 
award costs to the plaintiff; but the court did this because the sum 
received by the plaintiff had been received in satisfaction of his claim, 
and not because the suit had not been properly brought. The dis- 
missal was solely because there was nothing more at issue by reason of 
this settlement pending suit. In a very true sensé the plaintiff was the 
"successful party," for his suit had brought about a satisfaction of the 
claim by the défendant. When a défendant, after suit begun, acknowl- 
edges his liability by the payment of the claim upon which he is sued, 
and makes no agreement about the costs accrued, the plaintiff is the 
"successful party" within the meaning of the Tennessee Code provi- 
sion, and the costs should be awarded to him. This is the view taken 
by the Suprême Court of Tennessee, and is the law of the state, which 
was followed by the court below. State v. Dail, 3 Heisk. 272 ; Wood- 
ward V. Alston, 12 Heisk. 581. 

But, if we err in holding the plaintiff to hâve been the "successful 
party" within the meaning of the statute, the défendant was certainly 
not the "successful party," having acknowledged his liability by the 
settlement of the claim. If the case was not within the affirmative 
provision, it comes within the discrétion of the court, and, under sec- 
tion 4962, Shannon's Code, the court had authority to tax the costs 
to either party, or to divide them, as the equity of the case might de- 
mand. The exercise of this discrétion, in the absence of great abuse, 
will not be disturbed. 

The third assignment of error is bad. Costs paid by plaintiff, Love, 
in obtaining a review, are costs which the plaintiff is entitled to re- 
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cover. This is true, not only for this reason, but for the additional 
reason that the costs of the former writ of error were adjudged by 
this court against the défendant, Scatcherd, and the judgment was 
made the judgment of the court below. This judgment was beyond 
the control of the court below, regardless of the final resuit of the case. 

The objection made by défendant in error that a writ of error will 
not lie from a judgment for costs only is not well taken. This is only 
true when the awarding of costs between the parties is merely a ques- 
tion of discrétion. The contention hère was that the costs should hâve 
been awarded to the plaintiff in error under a proper construction of 
positive law. The whole subject was reviewed by this court in the 
case styled In re Michigari Central Railroad Company, 124= Fed. 737, 
59 C. C. A. 643. 

Judgment affirmed. 



BRAT V. JOHNSON et al. (two cases). 

(Circuit Court of Appeals, Fourth Circuit. November 5, 1008.) 

Nos. 766, 783. 

1. Bankeuptoy (§ 249*) — Refebebs— Jurisdiction— Co.ntinuance of Bank- 

edpt's Business. 

Though courts of bankruptcy are authorlzed. to continue the bankrupt's 
business, the référées should not exercise such authority where the trans- 
action is one of magnitude, nor in any case issue trustées' certlficates to 
raise money to accompli sh that end. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 347; Dec. 
Dig. § 249.*] 

2. Bankeuptct (§ 223*) — Rkferees— Fees. 

Bankr. Act 1898 (Act July 1, 1898, c. 541, .SO Stat. 556 [U. S. Comp. 
St. 1901, p. 3437]) § 40, provlding for a commission of 1 per cent, to be 
pald to a référée on the sums pald as dividends, was amended by Act 
Gong. Feb. 5, 1903, c. 487, § 9, 32 Stat. 799 (U. S. Comp. St. Supp. 1907, 
p. 1029), declarlng that référées shall receive as full compensation a fee 
of $15, deposited with the clerk when the pétition is flled, and 1 per 
cent, commission on ail moneys disbursed to creditors by the trustée. 
Held, that where référées contlnued the bankrupt's business in order to 
complète certain government contracts, and for its purpose raised and 
pald out $480,000 during a period of 18 months, and dlstributed to 
creditors some $30,000, they were only entitled to a percentage on the 
latter sum. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 223.*] 

3. Bankruptcy (§ 223*) — Référées' Fees— Allowance— Conolusiveness. 

Where a référée in bankruptcy continnlng the bankrupt's business ap- 
plied to the court to détermine the aniount he was entitled to receive as 
fees, and the court granted an excessive allowance on an improper con- 
struction of the bankruptcy act as amended, which decree was unappealed 
from and was acqulesced in by ail the parties, It was conclusive as to an 
amount pald to the référée by the trustées thereunder, and would not be 
disturbed on a subséquent appeal from an allowance made on the same 
basis to the referee's successor. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 223.*] 

McDowell, District .Tudge, dlssenting. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pétition to Superintend and Revise, and Appeal f roiïi, the District 
Court of the United States for the Northern District of West Virginia, 
at Parkersburg. 

In the month of February, 19M, the Evansville Contraet Company was 
duly adjudged a bankrupt, and the cause referred to George W. Johnson, 
référée. The bankrupt company at the time of Its fallure was engaged in the 
exécution of certain large contracta with the United States governmeut for 
the building of dams on Congaree river, S. C, two dams in the Ohio river, 
Nos. 2 and 3, at or near Plttsburg, Pa., and lock No. 18 on sald river, a short 
distance above Parkersburg, W. Va. Considérable work had been done on 
the contracts at that tlme, and the company v?as under bond v^fith the 
United States Fldelity & Guaranty Company, of Baltimore, to complète their 
undertaklngs, said latter company havlng authority under the provisions of 
their contraet of suretyshlp, upon the fallure of the bankrupt company, to 
take charge of and complète the vk'ork. At a meeting of the bankrupt's 
creditors, at their Instance, upon the pétition of the trustée, and with the 
assent of the surety company, it was, on the llth day of April, 1904, ordered 
by the référée that the bankrupt's trustées, who in the meantime had been 
elected and duly qualified, should proceed to complète the contracts mentioned 
above, the bellef being that there would be realized therefrom from $150,000 
to 1200,000. The work under thls order commenced in April, 1904, and con- 
tlnued untll November, 1905. In order to secure the funds to do so, it was 
necessary to raise considérable money, and sald référée directed the issuance 
of trustées' certificates liy the trustées for the sum of $75,000. In the conduct 
of the work, large sums of money were handled by the trustées, aggregating, 
with the trustées' certificates aforesaid, and $65,000 from the sale of the 
plant, approxlmately $480,000. At the completlon of the contracts, some 
$28,000 was realized as the resuit of the undertaklng by the creditors and 
trustées ; the entlre sums handled by the trustées arose exclusively from 
the sale of trustées' certificates, amounts paid by the government ou the 
contracts, and the sale of the plant ; and that the entire sum expended by 
said trustées was on account of payments made In completing the unflnished 
contracts, exeept $1,000, whlch was paid to laborers due at the time of the 
bankruptcy, leaving In hand $28,000. The référée seems to hâve giveu consid- 
érable attention to the expendlture of the money handled by the trustées, 
and gone to great trouble in connection there\yith, as he dld in and about 
the management of the case generally, whlch was one of considérable magni- 
tude and unusual labor and dlthculty. Ile countersigned checks Issued by the 
trustées, required weekly and mOnthly reports to be made to him, heard and 
consldered questions arlslng upon 40 différent pétitions In the course of the 
lltigatlon, and entered 80-odd orders. 

On the 28th of Septeniber, 1904, during the progress of the work, the réf- 
érée, George W. Johnson, presented his pétition to the court, asking an inter- 
prétation of Bankr. Act (Act July 1, 1898, c. 541, 30 Stat. 556 [U. S. Comp. 
St. 1901, p. 3437]) § 40, as amended by Act Peb. 5, 1903, c, 487. § 9, 32 Stat. 
799 [U. S. Comp. St. Supp. 1907, p. 1029]). as regards the conij)ensarion to 
which he was entitled. And said court, by its décrétai order of that date, 
entered by the then District Judge, Hou. John J. Jackson, adjudged that he 
was entitled to a commission of 1 per cent, upon ail funds paid ont by the 
trustées in the conduct and administration of the business ordered to be 
contlnued by the référée as aforesaid. And sald decree further recited that 
there had been then expended by the trustées In the conduct of the business 
over $150,000, ordered the trustées to pay the référée out of funds in their 
hands, on account of commissions, the sum of $1,000, the same to be charged 
against the référée when the business In hand should hâve been fully com- 
pleted. Under this decree, during the progress of the work, the trustées paid 
to the référée a further sum of $500. Référée Johnston's term of office ex- 
plred in November, 1906, and T. A. Brown was appointed in his stead. At 
the completlon of the work, and after the expiration of the term of the 
référée, to wit, on the 25th of January, 1907, he filed his pétition asking com- 
pensation as référée, and clalming that he should be paid a commission of 
1 per cent, on $480,000, pursuant to the order of Judge Jackson aforesaid, of 
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the 28th of September, 1904. Issue was duly joined on this pétition, and his 
lionor, Judge Dayton, on tlie 27tli of August, 1907, entered tlie decree under 
révision hère, tiolding, in effeet, that lie was precluded by the previous decree 
of Judge Jackson from ascertaining the amount of this compensation, and 
that said référée was entitled to 1 per cent, on $430,657.90, less the sum of 
$1,500 theretofore received by him, thus glving judgment for $2,806.59 against 
tjié banlîrupt's estate. 

J. A. Dupuy, for appellant. 

J. W. Vandervort (C. D. Merrick and Van Winkle & Ambler, on the 
brief), for appellees. 

Before PRITGHARD, Circuit Judge, and WADDILL and Mc- 
DOWELIv, District Judges. 

WADDILIv, District Judge (after stating the facts as above). The 
précise questions presented for considération are vvhat compensation, if 
any, the référée is entitled to receive upon funds handled through the 
bankrupt's trustées in conducting the business ordered to be continued 
by the référée, and what efïect should be given to a decree of the court 
entered making an allowance on account of such compensation to the 
appellee, and from which no appeal was taken. 

The first question is one that would seem to be determined by the 
plain letter of the bankruptcy act, and the rules prescribed by the Su- 
prême Court in pursuance thereof. Section 40 of the act of 1898 (Julv 
1, 1898, c. 541, 30 Stat. 556 [U. S. Comp. St. 1901, p. 3437]) on this 
subject provided for a commission of 1 per centum on the sums paid as 
dividends, or one-half of 1 per centum on the amount to be paid cred- 
itors upon the confirmation of a composition. The act as amended on 
the 3th of February, 1903, c. 487, § 9, 32 Stat. 7S9 (U. S. Comp. St. 
Supp. 1907, p. 1039), section 40a, is as follows: 

"Référées shall receive as full compensntion for tlieir services, payable 
after they are reudered, a fee of flfteen dollars deposited with the clerk at 
the time tlie pétition is flled in eacli case, except viiien a fee is not required 
from a voluntary baiikrupt, and tweiity-flve cents for every proof of claini 
flled for allowance, to be paid from the estate, if any. as a part of the cost 
of administration, and from estâtes whicli liave beeii administered before 
thein, one per centum commissions on ail moiieys disbursed to creditors by 
the trustée, or one-half of one per centum on the amount to be paid to 
«reditors upon the confirmation of a composition." 

The amended section, it wiU be observed, modifies the language of 
the original act, which allowed a commission of 1 per centum on sums 
paid as dividends, and, in addition to otherwise providing largely for 
the increase of the compensation of référées, authorizes a commission 
of 1 per centum on "ail moneys disbursed to the creditors by the trus- 
tée." This language is clear, and its meaning too plain to admit of con- 
troversy. It is as positive as its purpose is apparent, to fix definitely 
what this judicial olificer shall receive from the funds coming under the 
administration of the court, as to which he might be called upon to take 
officiai action. The amendment of oth of February, 1903, c. 487, § 18, 
32 Stat. 800 (U. S. Comp. St. Supp. 1907, p. 1033), by section 72, em- 
phasized the meaning of the previous provision, and is as follows : 

"That neither tlie référée nor the trustée shall in any form or guise receive, 
nor shall the court allow them, any otlier or further coin])ensatiou for their 
services than that expressly authorized and prescribed in this act." 
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Section 8 of the General Orders, No. 35 (18 Sup. Ct. îx), prescribed 
by the Suprême Court for the enforcement of the bankruptcy law, also 
expressly prohibits this charge by the référée, in that it provides that : 

"The compensation of référées prescribed by thls act, sbaîl be In full com- 
pensation for ail services performed by them under the act, or under thèse 
gênerai orders," 

> — but this rule proyides for certain expenses which may be allowed by 
the court. The claim hère asserted is clearly not authorized by the 
original bankrupt act, nor under the amendment of February 5, 1903, 
and section 73 of the amendments expressly prevents référées from 
receiving in any "form or guise" anything other than his statutory 
compensation, and mhibits the court from making such allowance. 
The reason why this allowance cannot and should not be made or 
thought of for a moment is apparent. The courts are authorized to 
continue the business of bankrupts, and this référée exercised this au- 
thority, which, in passing, it may be said as to a transaction of this 
magnitude, without the express sanction of the court, was of exceeding- 
ly doubtful propriety, and the issuance of trustées' certificates for $76,- 
000, or indeed for any amount, assuming it should be done in a bank- 
ruptcy case at ail, ought manifestly not to be thought of by a référée. 
The temptation, if a référée could thus increase his compensation, to 
err, would be too great. Serions questions involving his personal in- 
terest, upon which he would hâve judicially to pass, would be contin- 
ually presented, and the resuit of such a System would soon be disas- 
trous, and bring the courts of bankruptcy into disrepute. The objec- 
tions to such an allowance are fundamental, aside from the fact that 
the compensation is fixed by law. To hâve the pay of a référée, acting 
in a purely judicial capacity, respecting a particular transaction, in 
which he acts for and on behalf of the court, measured by the extent 
of the fund that might be handied under and in pursuance of decrees 
and orders entered by himself, would be as anomalous as it would be 
unfortunate, because of the délicate and embarrassing position in which 
he would be constantly placed, as manifestly his personal and financial 
interest in what he was doing would frequently arise, and resuit in hav- 
ing his best motives impugned. This case affords a striking illustra- 
tion of why such a thing should not be done, and the conséquences that 
could be expected to flow therefrom. The fund on which a commission 
can be allowed, as between two référées, is some $30,000, or $300, 
whereas the claim asserted by one référée is on some $480,000 or for 
$4,800, being on the amount expended in creating the $30,000, a dif- 
férence to the référée of $4,500 in his compensation in a single case, 
as the resuit of the exercise of his own judicial discrétion in deciding 
to complète partly executed contracts of the bankrupt company. Judi- 
cial officers should not be placed in a position where their private inter- 
ests necessarily become involved in their ofHcial action, and, should it 
ever be done to the extent that the view of the bankrupt law contended 
for by the référée would bring about, the fédéral judicial System would 
sustain a serions blow, and quickly be deprived of its independence, its 
greatest source of strength with the people and bar. The bankrupt act, 
in our judgment, affords no ground for an interprétation that would be 
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so far-reaching in its results, or bring about such serious conséquences. 

It is not intimated or suggested hère that the référée was guilty of 
the slightest impropriety. On the contrary, he was supported in ail 
that he did by the creditors and trustées, and their counsel, and he ex- 
pended much time and perf ormed great labor, showing the utmost fidel- 
ity to his trust throughout. But the hazard of such an undertaking as 
was embarked upon was too great for a court or référée to enter on. 
The contracts themselves were of a kind extremely difficult to handle, 
subject to many vicissitudes; and, while it may hâve been supposed 
that considérable money could be realized, the resuit proved how far 
off ail such calculations were — $28,000, instead of from $150,000 to 
$300,000 was realized as the resuit of more than 18 months' work; 
and it may be said that this was rather providential, for, taking into 
account the character of the contracts, and the time taken to complète 
them, it might just as likely hâve resulted in $100,000 shortage, as an 
apparent saving of $28,000. The commission claimed by the référée, if 
it can be allowed on this sort of venture, would be only limited by the 
magnitude of the undertaking that might be gone into, and could never 
bave been contemplated by the law. In re Mammoth Lumber Co. (D. 
C.) 116 Fed. 731; Dressel v. Lumber Co. (D. C.) 119 Fed. 531. 

The force that should be given to the decree of Judge Jackson, fix- 
ing the compensation of the référée, and by which the court felt bound, 
présents a question of more difficulty. We are not inclined to accept 
the view the lower court took of the effect of this decree, further than 
as to the $1,000 named therein, and the $500 subsequently paid there- 
under. It is true by this decree an interprétation generally is placed 
upon the bankrupt act as aflfects the commission of a référée, but, inas- 
much as we think.the same is clearly wrong, we are unwilling to carry 
out the same, except as to payments already made thereunder. 

There seems to be some dispute in the record as to whether formai 
notice was given of the application for this order; but whatever may 
be the fact as to this, counsel for the trustées was in court, knew of and 
made no objection to its entry, and subsequently the trustées acquiesc- 
ed in it and paid the money thereunder, and, after the lapse of three 
years, the court is disinclined to disturb the same. 

There is much force in the contention of counsel that the trustées, in 
paying the $1,500, felt that they were but carrying out the directions 
of the court over them, and that the order, being one in favor of the 
référée clearly not contemplated by the statute, is of itself void. What 
is said in this respect would be true, or certainly entitled to great 
weight, if the référée had entered the order himself ; but he did not. 
The same was submitted to the judge, with the knowledge of the par- 
ties, entered by him after full considération, not appealed from, and ap- 
parently in good faith concurred in by ail parties ; and the same should 
not now be set aside, especially as the référée in equity and good con- 
science may be said to hâve eamed many times more than what he re- 
ceived under it, and he doubtless would never hâve saddled himself 
with the détail of work that he did if he had not supposed that he was 
to receive the rémunération charged. 

For the reasons stated, the decree of the lower court awarding 
to the appellee, George W. Johnson, the additional compensation of 
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$2,806.58, will be reversed, with costs, as well upon the application for. 
review as upon the appeal. 

McDOWELIy, District Judge, dissents. 



PAINT CREBK CO. et al. V. GALLBGO OOAL & LAND 00. et aL 
(Circuit Court of Appeals, Fourth Circuit November 5, 1908.) 

No. 742. 

1. COTTBTS (I 316*) — FEDERAI, CotrBTS^JUBISDIOTION"— CiTIZENSHIP— PABTIBS 

— Residenck. 

Where, In a suit to restraln défendants from selUng Uquor on certain 
land under a contract wlth a lumber company whlch held a tlmber con- 
tract from complalnant's grantors, no relief was sought by or agalnst the 
lumber company, It was not a necessary party, and hence It was not 
materlal that It was Improperly joined as a défendant, and Its jolnder 
as a complalnant would hâve defeated fédéral jurlsdictlon because of Its 
cltlzenshlp. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. { 862; Dec. Dlg. 
1316.*] 

2. LoGS AND LooaiNa (§ 3*) — Timbeb Contract— Construction— Sale of 

LiQtroBS. 

Complalnants' grantors, ownlng a large body of tlmber land, sold to a 
lumber company ail the tlmber on the land, wlth certain exceptions. The 
contract provlded that necessary rlghts of way over the land and the 
use of sufficlent surface for mlU sites, houses, etc., used in connection 
wlth the tlmber opérations contemplated, In so far as they were owned 
by the grantors, were granted to the lumber company as incidents of the 
sale, to end when the other rlghts of the lumber company under the con- 
tract should cease. The lumber company thereaf ter granted L. the ex- 
clusive right to furnlsh ail merchandlse and supplies to the lumber com- 
pany's employés and contractors In ail of the opérations thereof on the 
land, pursuant to whlch L. erected a storehouse and stable and opened 
a gênerai store. Held, that the lumber company's contract was not a 
lease but a mère tlmber contract, and that the owners of the land were 
therefore entltled to maintaln a suit in equity to restraln L. and hls 
assignée from conductlng a saloon and from selling liquors on the land. 

[Ed. Note. — For other cases, see Logs and Logging, Dec. Dig. § 3.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of West Virginia, at Charleston. 

This Is an appeal from a decree of the United States Circuit Court for 
the Southern District of West Virginia, enjoinlng the appellants from using 
any part of a certain tract of land In the bill mentioned for the purpose 
of conductlng thereon the whisky or saloon business, and from selling thereon 
Intoxlcating liquors. The case arose substantlally as follows: In the year 
1902, C. F. Ackermann and C. H. Voegele, trustées, cltizens and résidents of 
Ohio, owned in fee a certain large and valuable tract of land, underlaid with 
seams of coal, and on whlch stood considérable tlmber, containlng from 26,000 
to 30,000 acres, sltuated in the counties of Fayette, Raleigh, and Kanawha, 
In the Southern Judiclal district of West Virginia, known as the "Gallegp 
Survey." During the year Ackermann and Voegele, trustées, entered into a 
certain contract in wrltlng wlth the défendants, the J. W. Mahan Lumber 
Company, by whlch they sold to the Mahan Lumber Company ail of the tlmber 
16 inches and over in dlameter inside the bark, and 2 feet from the ground, 

*ror other cases se* same topic & i n0mbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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situated on that part of the tract of land aforesaid drained by the waters 
of Paint creek and its tributarles (exeept the walnut trees on sald laud tliere- 
tofore sold), and estimated to contain 15,000 acres, more or less. The Mahau 
Lumber Company thereupon entered upou the tract, built sawmills and 
other buildings, aud proeeeded to manufacture lumber from the trees eut froni 
sald land, and so continued to the time of the flling of the bill hereiu, and 
employed in so doing large numbers of workmen. One of the provisions of 
said contract is as follows: "It is always understood that necessary rlghts 
of way over sald land, and the use of sufficient surface for mill sites, houses, 
&c., used in connection with the tlmber opérations herein contemplated in so 
far as they are ovvned by the parties of the first part, are granted to sald 
second parties as incidents of sald sale, aiid to end when the otlier rlghts of 
the second parties under this contract shall from any cause cease." After 
the lumber company had thus entered upon the premises, It entered Into a 
contract In writing wlth the défendant G. C. Lewis, granting to hlm the sole 
and exclusive rlght to furnlsh ail merchaudise, supplies to employés and con- 
tractors of said J. W. Mahan Company, in ail of the opérations of the Com- 
pany on sald tract; and in pureuance thereof, witli the consent of Mahan 
& CÔ., Lewis erected a storehouse and stable, and opeued thereln a mercantile 
business, carrylng dry goods, groceries, and notions, aud such useful articles 
as are usually sold in a gênerai store supplying laborers and contractors and 
employés of a lumber concern; which business said Lewis continued for some 
two years or more, when he assigned ail of bis rlghts under his contract wlth 
the Mahan Company, to a corporation known as the Paint Creek Supply Com- 
pany, the appellant hère. In whlch he was a large stockholder, and it is 
charged the same was formed as a means for selllng liquors and intoxlcatlng 
drluks upon the premises and land aforesaid, m contravention of the rights 
of the complalnants. 

Subséquent to the contract aforesaid with the Mahan Company, and by 
that company with Lewis, Ackermann and Voegele, trustées, conveyed In fee 
the said tract of land embraced witliin the Gallego survey to the tiallego 
Coal & Land Company, one of the complainants herein; and tbe latter com- 
pany conveyed the rlghts arislng under the timber contract wlth the J. A. 
Mahan Company to the Ohio Tlmber Company, tbe other complalnant; and 
the rights of the complainants were duly vested before Lewis assigned his 
contract to the Paint Creek Supply Company, and before the formation of the 
latter company, as charged in the bill. After the acquisition of the rlghts 
by the complalnant companies, the appellees herein, in and to the lands em- 
braced within the Gallego survey, and the timber rlghts under the Mahan 
contract, the appellees entered into eontraets with the Kanawha & Pocahontas 
Railroad Company, the Gallego Coal & Land Company, and Charles Pratt & 
Co., the owners and lessees of large tracts of land on both sides of Paint 
creek, for a large part of the distance up said creek, to the lands of those 
of the complalnants, and the mllls of said J. W. Mahan Company, and the 
last-named companies were engaged In the development of said property, the 
opening of coal mines, and extension of railroad Unes In and through that 
section. The Gallego Coal & Land Company deslred an extension of said 
railroad in order to develop the property of the Gallego survey, and especially 
to shlp coal therefrom ; and the Ohio Company, to facilltate shipments of 
lumber, contracted to pay the sum of $10,000 a mile for a distance of eight 
miles of said railroad in and through the property. The railroad was built 
five miles above Mahan's mlU Into complainants' lands, and one of the con- 
sidérations and provisions of the contract for the construction of tbe road, 
in addition to the $10,000 per mile, was that the whisky business should not 
be allowed on sald Gallego survey, and that the land should not be used for 
the sale of intoxlcatlng liquors thereon. The complainants charge that after 
the maklng of this contract on their part, by which they undertook not to al- 
low the sale of llquor upon their property, the Paint Creek Supply Company, 
the successor of G. C. Lewis, under his contract wlth the J. W. Mahan Com- 
pany, undertook to open up the liquor business upon the land within the 
Gallego sun'ey, claiming the right to do so by virtue of the original timber 
contract wlth the J. W. Mahan Company, and that thereupon the parties 
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with whom complainants had contracted as aforesaid against sueh use of 
thelr preniises protest ed agaitist sucli use thereof, and demanded of the 
oonjplalnants the enforcement of tlieir eovenants with them, averring that 
they and their tenants were greatly injured, and their business retarded, by 
the sald whisky business beiug carried ou by the Paint Oreek Supply Company, 
a,nd that espeelally the coal opération known as the Hickory Camp Coal 
Company had been greatly injured by such busiiiess ; and the Ohio Tlmber 
•Company charged that their interests under the J. \V. Mahan Lumber Com- 
pany contract would also be greatly injured by reason of the temptation to 
their laborers and employés, decreasiug their efflciency, and that the sale 
of such intoxicants in the f orest, which was far removed f rom police pro- 
tection, would and did create disorder, lawlessness, disorganlzation, and idle- 
ness among the employés, and deprived complainants of substantial rights 
which belonged to them, and which they had not parted with by virtue of the 
•contract with the Mahan Company or any other person. Complainants fur- 
ther charged that the Paint Creek Supply Company was without authority 
to conduct the whisky business, that the same was in no manner neces- 
sary to the business of the Mahan Company, and was neither granted to the 
latter company direetly, or as incident to any grant made to them in the 
contract to eut tlmber. That the complainants were remediless save in a 
court of equity, and that they could only secure, under the circumstances de- 
tailed in the bill, adéquate remedy for ail of the interests involved, by the 
injunction prayed for. 

After full hearing upon the bill, exhibits, and affidavit, the demurrer of the 
J. W. Mahan Lumber Company, and the joint demurrer, plea, and answer of 
the Paint Oreek Supply Company, and G. C. Lewis, the lower court granted 
the injunction prayed for, from which decree this appeal is taken. 

James M. Payne, Payne & Payne, and DiUoti & Ntickolls, for appel- 
lants. W. E. Chilton, R. Brinkerhoflf, T. S. Clark, T. R. English, and 
Chilton, McCorkle & Chilton, for appellees. 

Before PRITCPIARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

WADDILIy, District Judge (after stating the facts as above). The 
appellants, G. C. Lewis and the Paint Creek Supply Company, by de- 
murrer and plea raise the question of the jurisdiction of the court, in 
that they charge the suit was a collusive one between the appellees, the 
complainants, and the défendant the J. W. Mahan Lumber Company, 
and that the interests of the latter company are identical with those of 
appellees, and said company should hâve been joined with the appellees, 
tiie complainants, instead of the appellants, the défendants, and, if so 
joined, would defeat the jurisdiction of the fédéral court, said company 
being a citizen of the state of West Virginia, and therefore not a citizen 
of the same state as the appellees, the other complainants. Upon consid- 
ering this question, and the demurrer of the J. W. Mahan Lumber 
Company to the bill, the lower court sustained the last-named demur- 
rer, and dismissed the bill as to the said lumber company, which is as- 
signed as error by the appellants. In pressing this assignment of error, 
sight is apparently lest of the différence between persons who may be 
proper, and those it is necessary to make, parties. A careful considéra- 
tion of the pleadings would seem to make it clear at least that the J. W. 
Mahan Lumber Company is not a necessary party, in order to ad- 
judicate the actual merits of this controversy. It is seeking no relief 
at the hands of the court, either as plaintiff or défendant, and the ap- 
pellees, the complainants, asked no relief against them, and their près- 
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ence could hence clearly be dispensed with without préjudice to the 
rights of any one. 

As to the suggestion that the suit is a collusive one between the Ma- 
han Company, and appellees, the complainants, it suffices to say that 
there is nothing in the record to sustain that contention, and the appe- 
lants hâve not sought to establish the same. 

EHminating the technical questions arising upon the record, and in 
which there seem to be no merit, the case turns upon the true interpré- 
tation and meaning to be given to the timber contract with the J. W. 
Mahan Lumber Company, and under which it was operating upon 
the appellees' premises. The appellants, the Paint Creek Supply Com- 
pany and G. C. Lewis, can hâve as against the appellees no other or 
greater rights than the J. W. Mahan Lumber Company acquired under 
their contract with the then owners of the property. Hence, it will be 
unnecessary to deal especially with the undertakings either between 
the lumber company and Lewis, or between Lewis and the Paint Creek 
Supply Company. In the language of the contract with the Mahan 
Lumber Co., hereinbefore recited, it is clear that no lease of the prop- 
erty, or transfer or sale of property, or of any interest therein, other 
than the right to eut timber, and the privilèges incident to the exercise 
of such right, was contemplated. It was, in other words, a simple tim- 
ber contract, whereby it was agreed to sell ail of the timber, except the 
walnut, of certain dimensions on a certain portion of an area of land, 
at a fixed rémunération. The fact that provision was made for the nec- 
essary rights of way over the land, and the use of sufficient surface for 
mill sites, houses, etc., used in connection with the timber opérations, 
when considered in the light of what the parties had in mind and were 
contracting about one with the other, gives no countenance to the 
contentions hère made that the owners of the property were parting 
with any inhérent right which they possessed to control, govern, and 
dispose of what belonged to them, to wit, the exclusive right to part 
with the fee of the entire property, or contract with any person in and 
about any lawful undertaking which they felt would be a benefit to the 
same. It was manifestly not within the mind of either party that, in 
the exercise of this grant incident to the cutting of the timber, the lum- 
ber Company would or could do anything, not reasonably necessary to 
the opération of its business, calculated to injuriously affect either the 
portion of the property upon which they were operating, or the residue 
of the tract; and what it is alleged the appellants are doing hère 
would not only seriously affect both interests, but involve the appel- 
lees in great loss by reason of other lawful contracts they bave seen fit 
to make in connection with the development of their own property. 
The suggestion was made in argument that appellees had no right to 
place any limitation upon the use that the lumber company or its assign- 
ées made of the houses erected by them upon the premises in connection 
with their lumber business, or to limit them in what should be sold to 
their employés on such premises. The answer to this is that the most 
libéral construction of the contract is that such houses shouid be used 
as were necessary, and that only such business, if any, should be carried 
on, as was proper and reasonabîe for the lumber company' s business. 
The contract between the Mahan Company and G. C. Lewis, under 
166 F.— 5 
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which Lewis conducted the gênerai merchandise store and commis- 
sary for the use of the lumber company for two years, and until the 
establishment of the barroom complained of, was that he was to 
hâve the sole and exclusive right to furnish ail merchandise and sup- 
plies to employés and contractors of said lumber company, and the 
Company was to furnish such sites for stores at convenient places as 
should be designated by said Lewis, in order that he might properly, 
and in the most convenient way, furnish goods, supplies, and merchan- 
dise to said employés and contractors. This contract, it is true, is not 
binding upon tlie appellees, the cpmplainants, but under the interpréta- 
tion placed upon it by the parties themselves, as well as that of the 
contract, under which the Mahan Çojnpany claimed, the right now con- 
tendçd for was not asserted, and appellant Lewis contented himself 
with conducting a commissary or gênerai store ; and during that péri- 
od, at least, the sale of whisky was not thought necessary in the 
opération of the lumber plant. It will be borne in mind that the lum- 
ber company is not making this contention now, and certainiy as be- 
tween the owners of this property and the appellants, who doubtless 
désire for obvions reasons to hâve the exclusive right to vend intoxicat- 
ing liquors in this large and rapidly developing territory, this pretext 
of necessity on account of ariy interest that the lumber company may 
hâve, should not for a moment be entertained, however much it might 
benefit the appellants. At least some proof should hâve been offered 
of the necessity, if it was proposed to claim the benefit of such a right 
through the Mahan Company's contract which they themselves did not 
assert, and the complainants, the appellees, especially contested. We 
hâve hère large property owners, engaged in the devplopment of a 
great section, prolific with resources of vast value, who are demanding 
that whisky shall not be sold, because destructive of their interests and 
of the business in which they are engaged, and the usefulness of those 
whom they employ, on the one hand, and those seeking to secure an ex- 
clusive right to engage in such business, on the other; because, for- 
sooth, it ma,y be necessary, in furtherance of a business under a con- 
tract under whiçh they claim. To sustain this position, full proof of 
the necessity should berequired, which is utterly lacking. 

The question of whether or not the conduct of the Hquor business, 
under the circumstances, is a nuisance, has been discussed at some 
length ; but we do not feel called upon to enter into the same, for the 
reason that there îs no lease hère, in the view we take of this case, but 
merely a right to eut timber, with the privilèges incident thereto, which, 
as against the owners of the property, neither guarantees to the party 
acquiring the timber, or persons claiming by, through or under him, as 
against the owners of the property, any such privilège as the one 
contended for. 

For thèse reasons, the decree of the lower court, which is plainly 
right, is affirmed, and the supersedeas awarded vacated. 

Affirmed. 
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OONWAY et al. v. GBRMAN et al. 
(Circuit Court of Appeals, Fourth District November 5, 1908.) 

No. 815. 

1. BANKRTJPTcy (§ 84*) — Involuntaby Proceediîîgs— Amendment of Péti- 

tion. 

The failure of a pétition in involuntary banliruptcy to allège that the 
défendant is not a wage-earner nor a person engagea chieily lu f arming 
or the tlUage of the soil is not jurisdlctlonal, and the petitioners should 
be permltted to supply the omission by amendment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. S 128; Dec. 
Dig. § 84.*] 

2. Bankbuptcy (i 84*) — Involuntaby Proceedings— Amendment of Péti- 

tion. 

A pétition in involuntary bankruptcy may be amended to describe more 
fully and in détail the clainis of the petitioners, if deemed insufflcient in 
that respect. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 128; Dec. 
Dlg. § m.*] 

3. Bankbuptcy (§ 81*)— Avebments of Bankbuptcy— Sufficiency, 

An averment that, "vvMle insolvent, the debtors transferred portions of 
their property to one or more of their credltors, viith inteut to prefer 
such credltors over their other credltors," held insufflcient, because of the 
failure to specifically state the particulars of such transfer, by describiug 
the property transferred, and when and to whom the same was made. 

[Ed. Note.- — For other cases, see Bankruptcy, Dec. Dig. § 81.*] 

4. Bankbuptcy (§ 81*) — Averment of Admission or Bankbuptcy — Suffi- 

ciency. 

An averment that "the debtor admltted his Inabllity to pay hls debts" 
held insufflcient as an act of bankruiitcy, under Bankr. Aet .Tuly 1, 1898, 
c. 541, § 3, subsec. ,5, 30 Stat. 546 (U. S. Comp. St. 1901, p. 3422) ; It being 
necessary under said section that the admission of inabllity to pay should 
be in virltlng, together wlth a written acknowledgment of wlllingness to 
be adjudged bankrupt on that ground. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 81.*] 

Appeal from the District Court of tlie United States for the Dis- 
trict of Maryland, in Bankruptcy. 

Hyland P. Stewart (Edward L. Ward, on the brief), for appellants. 

Robert F. Stanton (Vernon Cook and William Penrose, on the 
brief), for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD. 
District Judges. 

WADDILL, District Judge. This is an appeal from two decrees 
of the United States District Court for the District of Maryland, en- 
tered on the 25th day of January, 1908, denying to the appellants the 
right to amend their pétition in bankruptcy filed by them against the 
appellee, and dismissing said pétition. The appellants, claiming to 
be creditors of German & Co., alleged bankrupts, fîled their pétition 
on the 20th of July, 1907, praying that said firm, and the individual 
members thereof, be declared involuntary bankrupts. After making, 
in the first and second paragraphs of the pétition, the usual aver- 

"For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



68 166 FBDEBAL REPORTER. 

ments as to the domicile and principal place of business of the Com- 
pany for six months next preceding the date of the fîling of the same, 
the existence of an indebtedness exceeding, $1,000; and that said pe- 
titioners respectively held provable claims in the aggregate of over 
$500, the third and fourth paragraphs of the pétition were as f ollows : 

"(3) Xhat the amount of your petitioner's claims are as f ollows: William' 
A. Oonway, prptested promlssory note of the flrm of $502.21, with interest 
from March H, 190T; J. Eichard Standiford and William J. Flannery, re- 
CeiFers of A. 0. Courtney Elcctrlcal Company, Incorporated, open account, 
aggregating $31i;25, with interest from December 19, 1906; Henry Turk, 
assignée, open account aggregating $136.50 — ail of the above claims being for 
goods, wares, and merchandise sold and deliyered, or services performed or 
money loaned, to the said flrm of Gferman & Co. 

"(4) Your petitioners further represent that the said L. Irving German and 
George H. Geiger, trading as German & Co., are insolveut, and that within 
four months next preceding the date of this pétition they committed acts of 
banlcruptcy, to wit: 

"First. That they conveyed, transferred, removed, and concealed, or per- 
mitted to be transferred or removed, a part of their property with intent to 
hinder, delay, and defraud their creditors, or some of them, especially by two 
alleged deeds purporting to be dated the 16th day of February, 1907, the first 
from George H. Geiger to the Roland Land Company of Baltimore City, an 
alleged body corporate, conveying 15 lots of ground in the city of Baltimore, 
and the second from the same grantor to the same grantee conveying 5 lots 
of ground in the city of Baltimore; the first deed being recorded among the 
land records of Baltimore city in Liber R. O. #2318, folio 226, etc., and the 
second in liber R. O. 2318, folio 203, etc., neither of the same being recorded, 
however, until the 22d day of March, 1907. On the 16th day of February, 
when the said deeds were dated, there was no such body corporate in exist- 
ence as the 'Roland Land Company' of Baltimore City, the said Roland Land 
Company not having incorporated until the 13th day of March, 1907, as will 
appear from Its certiflcate, recorded among the charter records of Baltimore 
city In Liber #46, folio 574, etc., and by a further transfer from the said 
George H. Geiger to a person unknown, of a house on Park Heights avenue 
occupied by L. Irving German, which was conveyed without considération for 
the beneflt of L. Irving German, and whlch deed the said L. Irving German 
held in his possession for a considérable time, but which has not yet been 
recorded ; ail of said property being the property of the flrm of German & Co. 

"Second. That, while insolvent, they transferred portions of their ..property 
to one or more of their creditors with intent to prêter such creditors over 
their other creditors. 

"Third. That they hâve admitted their inability to pay their debts." 

The défendant appeared, and by motion raised the question of the 
proper signing and vérification of the pétition, and by its first ground 
of demurrer presented the same question, and also filed five other 
grounds of demurrer, as f ollows: 

"Second. That the said pétition does not allège that this défendant is not 
a wage-earner, or person engaged chiefly in farming or the tlllage of the 
soi). 

"Third. That the pétition does not allège that the copartnership of L. 
Irving German and George H. Geiger, copartners trading as German & Co., 
was and is Insolvent at the time of the commission of the alleged act of 
bankruptcy, and the filing of the pétition in this cause respectively. 

"Fourth. That the said pétition does not allège that the individual members 
of the copartnership of German & Co. were and are insolvent at the time 
of the commission of the alleged act of bankruptcy and the filing of the péti- 
tion in this cause respectively. 

"Fifth. That the prayer of the pétition is for the adjudication as bankrupts 
of L. Irving German and George H. Geiger as individuals, and the said 
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pétition does not allège any aet of bankruptcy sufflcient to entltle the petition- 
ers to the relief for which they pray. 

"Slxtli. That the said pétition is Insufflaient in its allégations, and for other 
reasons to be sliown at the hearing." 

The court subsequently allowed two other creditors to file their 
pétitions, and admitted them as parties plaintifï, namely, Louis E. 
Melis, clainiing to hold as assignée of John W. H. Geiger, against 
L,. Irving German individually, a claim for $7,052.40, with interest ; 
and the same Louis E. Melis, as assignée of said John W. H. Geiger, 
as against the firm, a claim of $1,614.98, with interest. And the court 
also permitted the pétition to be amended by allowing the individual 
signature of one of the petitioners to the same, and the correction of 
the vérification thereof. Upon considering the demurrer, the court 
entered the following order: 

"It is thereupon this 6th day of December, 1007, adjudged and ordered by 
the United States District Court for the District of Maryland, in bankruptcy, 
that the demurrer is sustained as to the second and sixth grouuds of the de- 
murrer ; and It is further ordered that, under the sixth ground of demurrer, 
the pétition is insufflcient as to the second and third acts of bankruptcy set 
forth In subparagraphs 2 and 3 of the fourth paragraph of the pétition in 
bankruptcy, and also in that the said pétition does not fully set forth the 
nature and amounts of the daims of the petitioners, except as to William A. 
Conway — as to ail other matters complained of, the demurrer is overruled." 

The appellants thereupon filed an application for leave to amend 
their pétition by making the averment that none of the défendants 
were wage-earners, or persons engaged chiefly in farming or the tillage 
of the soil ; that they be allowed to file statements of their accounts, 
and to strike from their said pétition the second and third subsections 
of paragraph 4. Upon this application to amend, a rule was awarded 
to show cause why the same should not be allowed, and the défendants 
appeared and filed an answer in which they denied the validity of 
the original pétition, as well as the right to amend the same. This 
answer, as viewed by the court, in efifect raises but four questions : 
First, that the original pétition as framed, and because not filed in 
duplicate, did not confer jurisdiction upon the court; second, it dis- 
puted especially the debts of two of the original petitioners, and those 
of two intervening petitioners ; third, denied that there was any f raud 
in making the deeds charged as grounds of bankruptcy in the original 
pétition, or that the petitioning creditors had any interest therein, 
averring that they were not creditors at the time; and fourth, that 
the proceedings were not inaugurated in good faith, but coUusively, 
with a view of securing an adjudication in bankruptcy. The court 
thereupon, upon the appHcation to amend, and the answer aforesaid, 
refused to allow the am'endment as prayed for, and, by another or- 
der on the same day, recited that the demurrer to the original pé- 
tition having been theretofore in part sustained, dismissed the original 
pétition ; from which two orders this appeal was taken. 

'ïhe action of the lower court in sustaining the second ground of 
demurrer, and also in holding that the second and third sections of 
paragraph 4 of the original pétition were insufficient, is free from er- 
ror. Technically, the pétition should hâve contained averments that 
the défendants were not of the inhibited class against whom involun- 
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tary bankruptcy proceedings could be maintained. The second and 
third paragraphs of section 4 of the pétition were clearly insufficient, 
the first because too gênerai, in that it did not state of what, or to 
whom, the alleged transfer was made, with intent to give préférence 
to one créditer over another ; and the second, that they had admitted 
their inability to pay their debts, if intended to show the défendants' 
admission of such facts, and the willingness to be adjudicated bank- 
rupts, should hâve averred that such acknowledgment, as well of in- 
ability to pay, as of willingness to be adjudicated bankrupts, was 
made in writing. Bankr. Act July 1, 1898, c. 541, § 3, subsec. 5, 30 
Stat. 546 _(U. S. Comp. St. 1901, p. 3422). 

In our judgment, the lower court erred in not allowing the amend- 
ment prayed for by appellants, with respect to the points now under 
considération. Clearly, petitioners should hâve been allowed to strike 
out the two sections of their pétition referred to, if such action was 
deemer proper after the demurrer thereto was sustained ; and it would 
not affect the pétition if it otherwise contained proper averments, giv- 
ing to the court jurisdiction to adjudicate the défendants bankrupts. 
Sustaining the demurrer as to thèse two sections of paragraph 4 would 
not hâve caused the pétition to be dismissed if otherwise sufficient, nor 
would the appellants hâve failed in their case, either because they did 
not sustain the particular averments by proof, or had been allowed to 
strike them out. The amendment showing that the défendants did not 
belong to the class subject to be adjudged involuntary bankrupts, in 
that they were neither wage-earners, nor persons engaged chiefly in 
farming or the tillage of the soil, should hâve been allowed. Such an 
averment, so far as this case is concerned, is a mère négative one, 
and not of a jurisdictional character. There is no contention made 
hère by the défendants that they belong to the inhibited class, and 
hence cannot be adjudicated bankrupts, and as a matter of fact they 
do not belong to that class. Were they seeking to come within the in- 
hibited class, it would be essential for them to make proof of their 
averment, but they are not, and while, technically speaking, it should 
hâve been stated in the pétition that they were not persons coming 
within that class, still it was not essential so to do, and in no sensé 
afïected the merits of the case, and the amendments desired should 
hâve been permitted. Beach v. Maçon Grocery Co., 120 Fed. 736, 
57 C. C. A. 150 ; In re Brett (D. C.) 130 Fed. 981 ; In re Plymouth 
Cordage Co., 135 Fed. 1000, 1003, 68 C. C. A. 434. 

In passing upon the demurrer, the court f urther said : 

"And also iu that tlie said pétition does not fully set fortli the nivtnre and 
the amouuts of the claims of tlie petitiouers, except as to William A. Coii\va,v ; 
as to ail other matters, the demurrer is overruled." 

If by this language of the lower court it was meant to say that 
the statement of the amount and nature of the petitioners' claims as 
set forth in the pétition was insufficient, we are incliried to disagi-ee 
with the court, as the claims seem to be so stated as to give the de- 
fendants a full and clear understanding of what the debts are, and 
are in substantial conformity with the form prescribed by the Suprême 
Court of the United States for use of Creditors filing involuntary bank- 
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ruptcy pétitions. Bankruptcy Rules of the Suprême Court, Form No. 
3 (18 Sup. Ct. xix). If insufficient, however, tiie defect could hâve 
been remedied by filing an itemized or fuller statement of the peti- 
tioners' daim, which is in effect what was asked in the second par- 
agraph of the appHcation to amend, which we think also should hâve 
been allowed. In re White (D. C.) 135 Fed. 199. The answer to 
this appUcation to amend sets up matter not germane to the proposed 
amendment, and consists rather of an ampHfication of and an addition 
to the original answer in the cause, going into questions of fact ; de- 
nying generally the indebtedness due petitioners, the right to file a 
pétition at ail, and assailing their good faith in what was done. As- 
suming this answer should hâve been filed, and that the défense 
sought to be interposed by this and the original answer should hâve 
been made in other than the way contemplated by form No. 6 of the 
Bankruptcy Rules (18 Sup. Ct. xxi), the court clearly could not give 
considération to such matters upon a demurrer, or an application to 
amend the pétition in formai matters, made necessary by the court's 
ruling upon the demurrer to the original pétition. Most, if not ail, of 
the questions arising upon the original answer, as well as upon the 
answer to the application to amend, were dépendent upon the facts 
in the case, and could not be disposed of in this way, and hence the 
court erred as well in this respect as in its refusai to allow the pétition 
to be amended as asked, and in dismissing the original pétition. 

For thèse reasons, the decrees of the lower court appealed from will 
be reversed at the cost of the appellees, 

Reversed. 



In re THAW. 
O'MARA V. LAMB. 

(Circuit Court of Appeals, Third Circuit. December 2], 1908.) 
Nos. 59, 61. 

1. WlTNESSES (§ 4*) — AtTENDANCE — PERSONS WIIO MAY BE llEQUlBED TO AP- 

PEAB. 

A writ of liabeas corpus au testiflcandum may be properly issued to 
obtain tlie testimony of a person coiifined in jail or iu a state liospital 
for the criminal Insane. 

I Kd. Note. — For other cases, see Witnesses, Cent. Dig. §§ 5-7 ; Dec. Dig. 
§ 4.*"] 

2. Witnesses (§ 18*) — "Habeas Corpus Ad Testificasdum" — Nature of 

Wbit. 

A writ of "liabeas corpus ad testificandum" is not the high prérogative 
writ of habeas corpus, but is nierely the ancient common-law preeept to 
bring a prisoner into court to testify, aiid is the process of the court from 
wliich It is issued, tliough it émanâtes from a judge in cliambers. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 33 ; Dec. Dig. 
§ 18.* 

For other définitions, see Words and Phrases, vol. 4, p. 3199.] 

3. Witnesses (§ 18*)— Habeas Coepus Ad Testificandum— Motion to Quash. 

Where a pétition for a writ of habeas corpus ad testiticandum was not 
addressed to any particular judge, and prayed that the witoess be brought 

*For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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before the court to testify In a matter tlierein pendlng, whlch prayer was 
embodied in the writ, a motion to quash the writ was net requlred to be 
made before the judge who Issued it, but could be properly heard before 
a judge of the court. 

[Ed. Note. — For other cases, see Witnesses, Dec. Dig. § 18.*] 

4. Bankeuptcy (§ 237*) — BxAMiNATiON OF Bankbupt — Habeas Corpus Ad 

Testiïicandum. 

Bankr. Act July 1, 1898, c. 541, § 7, 30 Stat. 548 (U. S. Comp. St. 1901, p. 
3424), requiring a bankrupt to attend the first meeting of creditors and 
to do other thlngs therein enumerated, does not give to the bankrupt or 
his creditors the right as a matter of law to a writ of habeas corpus ad 
testificandum to secure the bankrupt's présence and testimony at such 
meeting ; the issuance of such writ being discretionary. 

[Ed. Note. — For other cases, see Bankrupt cy, Dec. Dig. § 237.*] 

5. Bankbuptoy (§ 237*) — Attendance of Bankbupt — Testimont — Habeas 

CoBPus Ad Testificandum— Disceetion. 

A bankrupt, while in custody of the proper autliorities of New York as 
au insane person, instituted voluntary bankruptcy proceedings in Pennsyl- 
vania, whereupon a writ of habeas corpus ad testificandum was issued to 
obtain his présence and testimony in Pennsylvanla at the first meeting of 
creditors. ïhere was no issue as to his sanlty or insanity, nor as to 
whether there had been any conelusive adjudication that he was insane, 
nor was it necessary for the bankruptcy court to pass on eitlier of sucli 
questions. Held, that an order quashing the writ was a proper exercise 
of discrétion. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 237.*] 

Pétition for Revision of Proceeding of the District Court of the 
United States for the Western District of Pennsylvania. 

WilHam A. Stone, for petitioner. 
Asa Bird Gardiner, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. On August 7, 1908, there was filed in the 
office of the District Court of the United States for the Western Dis- 
trict of Pennsylvania a pétition of Henry Kendall Thaw, addressed to 
Hon. James S. Young, judge of that court, praying that the petitioner 
be adjudged to be a bankrupt, and on August 12, 1908, such adjudica- 
tion was made. On September 7, 1908, Roger O'Mara was appointed 
trustée of the bankrupt's estate, and on the 12th day of October fol- 
lowing he filed a pétition praying "the court to make an order direct- 
ing that a writ of habeas corpus ad testificandum be issued to Dr. 
Robert B. Lamb, superintendent of Matteawan State Hos]Dital of 
New York, or Dr. Baker, his assistant, directing him to bring the 
body of the said Henry Kendall Thaw before this honorable court [the 
District Court aforesaid] at Pittsburg, Pennsylvania, forthwith, and 
there to hâve him présent to testify in the above matter." This péti- 
tion was brought to the attention, not of Judge Young, but of Hon. 
Robert W. Archbald, District Judge for the Middle District of Penn- 
sylvania, who had been designated and appointed "to hold the Cir- 
cuit and District Courts of the United States in and for the Western 
District of Pennsylvania, at and during the May term, 1908, of said 
court, in the aid of Hon. James S. Young, district judge for said dis- 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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trict," and thereupon Judge Archbald "ordered that a writ of habeas 
corpus ad testificandum be issued as therein prayed for, the said Henry 
Kendall Thaw to be returned again to the said Matteawan State Hos- 
pital upon having given in his testimony." In pursuance of this order 
the writ which is copied in the margin was issued,^ and on October 19, 
1908, Dr. Robert B. Lamb filed a statement in writing addressed to 
the Honorable James S. Young, Judge, etc., wherein he apprised the 
court that Thaw was "in custody of the state of New York as a per- 
son duly adjudged insane," and demanded that the said writ be "quash- 
ed and dismissed." To this statement Mr. O'Mara filed an answer, in 
which he alleged, inter alia: 

"That the service of said writ upon said Dr. Robert B. Lamb, under the 
tUrection of the said Honorable Robert W. Archbald, judge, is a part and par- 
cel of the same proceedings (set forth in the answer) begun and started while 
he was speeially designated to act as judge of the court of the Western district 
of Pennsylvania. * * * Wherefore [the paper concludes] your respondent 
makes answer and requests that ail manner of things pertaining to such pro- 
ceedings in référence to the writ of habeas corpus ad testificandum directed 
to Dr. Robert B. Lamb be referred to his honor, Robert W. Archbald, to be 
heard and determlned by him." 

Notwithstanding this request, the "per curiam" order now com- 
plained of was made by Judge Young, ^ and thereupon O'Mara in- 

i In the District Court of the United States for the Western District of 

Pennsylvania. 

In the Jlatter of Henry Kendall Thaw, Bankrupt. 

No. 4,290, in Bankruptcy. 

Western District of Pennsylvania, United States of America — ss.: 

The Président of the United States of America, to Dr. Robert B. Lamb, Su- 
perintendent of Matteawan State Hospital, New York, or Dr. Baker, His 
Assistant — Greeting: 

We command that you hâve the body of Henry Kendall Thaw, detained in 
the Matteawan State Hospital under your custody as It is said, under safe 
and secure conduet before the judges of our District Court within and for the 
Western District of Pennsylvania, at Pittsburg, Pennsylvania, forthwith, there 
to testify the truth according to his knowledge in a certain cause now pending 
in said court, and then aud there to be tried in the matter of the said Henry 
Kendall Thaw, Bankrupt, at No. 4,290, in Bankruptcy, before the said court, 
and immediately after the said Henry Kendall Thaw shall hâve given his tes- 
timony in the above-entitled matter that you return him to the said Mattea- 
wan State Hospital of New York under safe and secure conduet, and hâve 
you then and there this writ. 

Witness, the Honorable R. W. Archbald, Judge of the District Court of the 
United States for the W^estern District of Pennsylvania, by spécial assignment, 
at Pittsburg, Pennsylvania, and the seal of the said court, this 13th day of 
October, A. D. 1908. Wm. T. Lindsey, Clerk. 

[Seal of the U. S. District Court for the Western District of Penna.] 

2 In the District Court of the United States for the Western District of 

Pennsylvania. 

In the Matter of Henry Kendall Thaw, Bankrupt. No. 4,290, in Bankruptcy. 
At the City of Pittsburg, in Said District, This 20th day of October, 1908. 

Western District of Pennsylvania — ss.: 

And now, 20th October, 1908, this matter came on to be heard upon the péti- 
tion for a writ of habeas corpus ad testificandum, the reply thereto of the 
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stituted an appeal to this court, which, however, though not formally 
withdrawn, has properly been abandoned and a pétition for revision 
substituted. Upon that pétition the case has been argued and sub- 
mitted, and the question presented for détermination is whether it is 
true, as the pétition avers and the assignment of error upon the ap- 
peal had specified, that "the said District Court of the United States, 
Judge James S. Young presiding, erred in making an order quashing 
said writ of habeas corpus ad testificandum and directing that the 
pétition therefor be dismissed." 

That the writ under considération was rightfully allovved in the 
first instance need not be questioned, and we think is not questionable ; 
but in our opinion it is hkewise clear that the order under which it was 
issued vi^as subject to revocation and the writ itself to annulment. 
This, indeed, is not denied; but it is insisted that, as the writ was is- 
sued by direction of Judge Archbald, he alone was empowered to 
quash it, and that Judge Young, though he "intended no discourtesy 
to Judge Archbald, * * * had no such power." This proposi- 
tion could not be sustained, even if the term for which Judge Arch- 
bald had been designated to hold court in the Western district h;id not 
expired, as in fact it had, when the power to quash was exercised. 
The contention that the order allowing the writ "was an order of a 
judge, not of a court, and is signed by a judge, and not by the court," 
and that "therefore it was not returnable to the court, or to any 
other judge, but was returnable to Judge Archbald, the judge who 
issued it," is not well founded. The pétition for the Writ was not ad- 
dressed to any particular judge, and it did not pray that Thaw should 
be brought before Judge Archbald at any place in the Middle district 
or elsewhere, but that he should be brought before the District Court 
of the Western district, there to testify in a rhatter pending in that 
court, ,and this prayer the order pursued and the writ in substance 
embodied. 

That writ was not the high prérogative writ of habeas corpus, the 
great object of which is deliverance from unlawful imprisonment, and 
which either a court, a justice, or a judge may grant and adjudicate, 
but was merely the ancient common-law precept to bring a prisoner 
into court to testify, and it was none the less the process of the court 
from which it issued because the order for its issuance emanated from 
a judge at chambers. It was granted and issued to bring a prisoner 
before the United States District Court at Pittsburg, in order that his 
testimony might there be takeri, and it was directed to the custodian 
of his person, not that an "inquiry into the cause of restraint of liber- 
ty" might be made, but with an object analogous to that sought to be 
attained by directing a subpœna duces tecum to the custodian of an 
evidential document, who, of course, upon cause shown, may subse- 

respondent, and tlie iuiswer to the reply by the trustée in bankruptcy of said 
Henry Iveiidall Tliaw, and after argument by couusel.aJid considération by tlie 

court, ,,,.;/; 

It is ordered tliat the writ of liabeas corpus ad testificandum heretofore Is- 
sued, directed to siiid Dr. Robert B. Ijamb, Superintendeut of the Matteavvan 
State Hosiiital, in the state of New Yorlc, be (luashed, and. the pétition for said 
writ be dismissed, with costs. • Per Curiam. 
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quently be excused from producing it. "If the desired witness is con- 
fined in jail [or in a state hospital for the criminal insane] a sub- 
poena would be of no avail, since he could not obey it and his cus- 
todian would still lack authority to bring him. Accordingly a writ to 
the custodian is necessary, ordering the prisoner to be brought to give 
testimony. This writ of habeas corpus ad testificandum, grantable in 
discrétion at common law, is now usually authorized by statute as a 
niatter of course." Wigmore on Evidence, vol. 4, § 2199. 

It is unnecessary, we think, to say anything further in support of 
our conclusion that the District Court, "Judge James S. Young pre- 
siding," did not overstep its lawful authority in quashing the writ 
in question, unless, as bas been suggested, the scope of its gênerai 
power in this respect was in some way curtailed by section 7 of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp.- 
St. 1901, p. 3424]). That section, no doubt, makes it the duty of a 
bankrupt to attend the first meeting of creditors, and to do the several 
other things there enumerated; but it does not follow, as seems to be 
supposed, that "a writ of habeas corpus ad testificandum * * * 
to produce the bankrupt for éxamination * * * is a right which 
his creditors bave, and * * * which the bankrupt also bas," and 
that therefore it must be allowed, upheld, and enforced, regardless of 
circumstances and conditions. The rule of the common law bas al- 
ways been that this writ, which for centuries bas been used to bring 
prisoners into court to testify, is "grantable in discrétion," and we 
hâve not been convinced that by forced implication there shoûld be 
attributed to Congress the unexpressed intent to abrogate that rule, 
and to take from the courts of bankruptcy their wholesome super- 
visory control of a process which manifestly is capable of misem- 
ployment, perversion and abvtse. We accordingly hold that the ques- 
tion raised by the pétition to quash was for détermination in the exer- 
cise of a Sound judicial discrétion. It was not "matter of law,'' and 
therefore is not entitled to considération upon the pétition for revi- 
sion, by which alone the cause has been brought to this court (Mul- 
ford V. Fourth Street National Bank, 157 Fed. 897, 85 C. C. A. 325) ; 
but we deem it proper, though unnecessary, to add that in our opinion 
there was no abuse of discrétion. On the contrary, we think the 
order quashing the writ was imperatively demanded by the circum- 
stances disclosed. 

The question was not as to the sanity or insanity of Henry Kendall 
Thaw, nor as to whether there had been any conclusive adjudication 
that he was insane. It was not necessary for the court below to pass 
upon either of thèse subjects, nor is it requisite that we should do so, 
and we intimate nothing with respect to them ; but certain it is that 
Thaw was in custody as an insane person, and by the authority of the 
state of New York. ' It did not clearly appear that there was an im- 
médiate necessity for his testimony, but it was plainly shown that his 
competency to testify, to say the least of it, was open to very seriovis 
question, and " * * * it is not to be presumed that any court 
would issue a writ of habeas corpus to bring before it a person * * * 
to testify, who, when brought, could not testify." "This writ of 
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habeas corpus ad testificandum, under any practice, either în thîs coun- 
try or in England, never issued except to bring a witness compétent 
and qualified to testify when brought, and never to bring a person who 
could not testify when brought, by reason of his being disquaUfied as a 
witness." Ex parte Marmadukè, 91 Mo. 228, 237, 4 S. W. 91, 92, 
60 Am. Rep. 250. 

The appeal to this court, which bas not been perfected, îs dismissed 
at the cost of the appellant; and the order to which the pétition for 
revision relates is approved and affirmed. 



WESTERN INV. CO. v. McFARLAND. 

(Circuit Court of Appeals, EIghth Circuit. December 3, 1908.) 

No. 2,807. 

1. Masteb and Sebvant (§ 286*)— Death of Sebvant— Minebs— NEaLiaENCB— • 

Question fob Jtjbt. 

In an action for death of a miner by the fall of loose rock f rom a hang- 
ing wall of the stope, évidence held to requlre submission to the jury of 
the question of defendant's fallure to properly tlmber and protect the 
wall. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 5 286.*] 

2. Masteb and Sebvant {§ 278*)— Death op Sebvant— Cause of Accident. 

In an action for the death of a miner, the admission In defendant's 
answer that décèdent was killed by rock falUng from a hanglng wall, in 
connection wlth proof that knowledge of the defectlve condition of the 
wall had been prevlously glven to defendant's superlntendent and that he 
had falled to protect the wall, was sufflclent to show that decedent's death 
was caused by defendant's fallure to exercise reasonable care to furnlsh 
a reasonably safe place for décèdent to work in, and that the cause of 
the accident was nelther uncertaln nor conjectural. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 278.*] 

3. Masteb and Servant (§ 235*)— Death of Sebvant— Unsafe Place— Chana- 

ING Place. 

Where décèdent was employed as a laborer In a mine to shovel muck at 
a designated place, wlthout admonition that his action mlght occasion 
any dangerous conséquences, and he was put to work 400 feet below the 
surface, with no provision of men, tlmber, or tools wlth which to make a 
repalr If one became necessary, he was not employed to do work which 
necessarlly changed the character of the place for safety, nor dld he as- 
sume any obligation to keep the place In repair. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 711, 
714 ; Dec. Dig. § 235.*] 

4. Master and Servant (§ 125*)— Death or Servant— Latent Dkfbct. 

Where défendant knew or should hâve known of the defectlve or dan- 
gerous condition of the hanglng wall of a mine by which décèdent was 
killed, and had reason to belleve that It mlght fall as the resuit of re- 
moval of accumulated muck, a contention that décèdent was killed as the 
resuit of a latent defect was unsustalnable. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 243- 
251 ; Dec. Dlg. § 125.*] 

B. Masteb and Servant {§ 288*)— Death of Servant— Assumed Risk. 

Décèdent was killed while working in the stope of a mine by the fall of 
a portion of the hanglng wall. He had never worked In the stope before 

•For otlier cases see saine toplc & { NVusaB In Dec & Am. Di£s. 1907 to date, & Rep'r Indexes 
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having been taken by the night foreniau to the top of a muck pile aud di- 
rected to shovel down the muck iiito a chute as fast as the trammer re- 
qulred it. He was given no warning iior intimation that the walls were 
not safe, or that the customary précautions after the drawing of the muck 
àad not been taken, and a little later was found covered with rock at 
about the place where he was set to work. He was furnished with only 
one candie to light the long, narrow, dark chamber, and the cracks and 
crevices In the wall were obscured by accumulated dirt. Held, that décè- 
dent dld not assume the risk of such injury as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 10G8-- 
1088; Dec. Oig. § 288.*] 

6. Masteb and Seevant (§ 289*)— Death op Sebvant— Conteibdtoey Négli- 

gence. 

Where a miner was killed by the fall of materlal from an Insufflclently 
protected wall of the mine, which was not sufflciently lighted, shortly aft- 
er he began to work in the stope in which he was killed, and the defects 
in the wall were obscured both by darkness and accumulated dirt, décèdent 
was not négligent as a matter o^ law. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 289.*] 

7. Appbal and Ebboe (§ 263*)— Review—Insteuctions— Exceptions. 

Instructions given cannot be reviewed where no exceptions are taken 
to the portions of the charge criticised. 

[Ed. Note.^ — For other cases, see Appeal and Error, Cent. Dig. § 1516; 
Dec. Dig. § 263.*] 

8. Teial (§ 260*)— Instructions— Rbfusal of Requests. 

It is not error to refuse requests to charge substautially covered by 
the main charge. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 651; Dec. Dig. § 
260.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Juhan G. Dicltinson, for plaintiff in error. 

J. E. Ferguson and Charles C. Butler, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was an action for damages alleged 
to hâve been occasioned by négligence of the défendant, the Western 
Investment Company, which resulted in the death of its employé, 
plaintifï's husband, Samuel McFarland. The négligence charged was, 
generally speaking, failure to use proper care in providing a reason- 
ably safe place for décèdent to work in. The défense consisted of a 
déniai of the alleged négligence, contributory négligence, and assump- 
tion of risk by the décèdent. There was a verdict and judgment for 
plaintiff, and défendant prosecutes error. 

The complaint charged, in substance, that the décèdent was put to 
work by defendant's superintendent in a stope of its mine to shovel 
ore accumulated there into chutes extending through the lagging or 
floor of the stope to tram cars below ; that the place was dangerous by 
reason of loose rock on the hanging wall of the stope liable to fall at 
any time ; that this condition of things was unknown to and unob- 
servable by the décèdent, but known to or ought to hâve been known 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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by the défendant; that while décèdent was so at work, and without 
fault on his part, a rock fell from the hanging wall and killed him. 

Défendant for answer denied generally pTaintiff's statement of facts, 
but admitted that décèdent "was èmployed by the défendant to work 
in said stope, and that while working in said stope a rock became de- 
tached from the hanging wall of said stope and fell down, striking said 
Samuel McFarland," by reason whereof he died. 

Defendant's main contention, that the trial court erred in not in- 
stfucting a verdict in its favor, is urged before us for the following 
reasons: (1) That there was no évidence of négligence as charged in 
the complaint ; (3) that the. place where décèdent was put to work was 
constantly changing as respects saf ety by the work done by him ; ( 3) 
that the cause of the falling of the rock was not proved, but left un- 
certain and conjectural; (4) that if the rock was loose in the hanging 
wall it was a latent defect which co«ld not hâve been discovered by 
défendant by the exercise of reasonable care; (5) that décèdent by 
going to work in the stope assUmed the risk of the injury which befell 
him. 

The first and third reasons, that the proof failed to establish the al- 
leged négligence, but left the cause of the falling of the rock doubt- 
ful and conjectural, being really one, will be considered together and 
first disposedof. 

The stope in which décèdent was put to work was what is known 
as a "filled stope" ; that is, the ore had been shot or broken down by 
the machinemen from the back or top of the stope, and had filled the 
spacebelow from the lagging or .floor upwards, leaving space only 
sufficient for the machinemen to stand while breaking down the ore. 
This accumulation of ore, or "muck" as it is called in mining parlance, 
had so filled the space worked out in the process of stoping upwards 
between the hanging and foot walls of the vein as toafford an ef- 
fective brace or protection against loose rock in the hanging wall as 
long as it was permitted to remain there intact. The mining opéra- 
tions — that is, the machine work — had ceased some considérable time 
before the events involved in this suit, and muck from 10 to 15 feet 
deep had accumulated at or near the place where the décèdent was sub- 
sequently killed. The southern part of the stope, with which alone 
we are concerned, had three narrow chutes eut through the lagging 
or flooring of the stope to guide the ore into tram cars beneath. Thèse 
chutes were located some 19 feet apart, and were about Si/j feet wide, 
extending the width of the stope 5 or 6 feet in length, and were èm- 
ployed for drawing ofï ;the accumulated muck so as to load it and 
tram it to the shaft. Two of thèse chutes had been opened, and such 
of .the muck immediately above the openings as would fall by gravity 
had been drawn ofï and trammed away before décèdent went to work 
there. This opération left two practically vertical walls of muck 
extending up on each side of the chute to the top of, the pile, and, as 
■no more muck would drop by gravity into the chute when opened, it 
became necessary to shovel it into the chute from the top of the pile 
when required for tramrping. The décèdent was put to work on the 
top of one of thèse piles to do this shoveling, and had worked a little 
over an hour when the rock fell which killed him. 
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Is there any substantial évidence tending to show that the rock 
fell as a resuit of defendant's négligence? If so, the case was proper- 
ly submitted to the jury, and its verdict is conclusive of that fact. The 
usual way of guarding against the falling of rock in mining stopes is 
to brace the walls against each other by timbers or stulls as the stope 
progresses upwards. But in operating fîUed stopes the muck takes 
the place of, stulls, and usually affords sufificient protection as long 
as none of it is drawn ofï; but when drawn ofï, the walls, being left 
without support, manifestly require timber or other protection if there 
be any loose or threatening rock in the walls. 

Evidence introduced by défendant tends to show that as the stope 
was drawn ofif, or at any other time, no dangerous or loose rock was 
or could be discovered, and that every précaution was taken to pro- 
tect the hanging wall against falling. But a careful reading of ail 
the évidence satisfies us that there was substantial évidence to the 
contrary. Mr. Thompson, the defendant's superintendent, testified 
that the only safe way to draw off a filled stope was to hâve timber- 
men following right down watching for loose rock on the wall and 
prepared to put in a timber when required to make it safe. Witness 
Carr, one of defendant's timbermen, testified that judging from his 
observation of the wall while the stope was being filled, and from his 
expérience in timbering, which had been large, he believed that when 
the stope should be drawn it would probably need some timber to sup- 
port the walls. He also testified that a month or more before McFar- 
land was killed he discovered a talc slip or seam three-fourths of an 
inch wide in the hanging wall at this part of the stope, and that he 
called the superintendent's attention to it and told him it did not look 
good, and that the superintendent said : "Well, that is ail right now. 
We will fix it when we begin to draw the stope." Bailey, a machine- 
man, testified that while he was working in the stope he discovered 
mud seams on the hanging wall and called the superintendent's atten- 
tion to it, saying the ground was pretty bad there, and that the super- 
intendent responded that he would quit it pretty soon; that the ore 
was playing out. 

The évidence tends to show that no timbering was donc in the stope 
for some time before the fatal accident; that in the meantime the 
muck over two chutes extending from the top of the pile to the floor 
of the stope, a distance variously estimated from 10 to 15 feet or 
more in depth, had been completely drawn, and that the former sup- 
port of the hanging wall had thereby been removed in two places 10 
to 15 feet or more in height by 31/2 feet in width. There is évidence 
also tending to show that no critical inspection of the condition of 
the walls had been made after the drawing of the stopes just alluded 
to, and that no work had been donc in this stope for some time before 
the accident. This évidence, in our opinion, was sufficientto take the 
case to the jury on the issue of négligence tendered by the complaint. 
It tended to show that the hanging wall was in a dangerous condition ; 
that défendant knew or in the exercise of reasonable care ought to 
hâve known it, and failed to exercise the required care to protect its 
employés tjierefrom. This ail tended to show that défendant did not 
perform the primary and imperative duty resting upon a master to 
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exercise reasonable care to furnish a reasonably safe place for its em- 
ployé to work in. 

The admission found in defendant'S; answer that décèdent was killed 
by a rock which fell from a hanging wall, taken in connection with the 
évidence to which attention has been called, is a sufficient answer to 
defendant'S contention that the évidence relied upon to prove the 
cause of the accident was fatally uncertain and conjectural. It was, 
in our opinion, amply certain and sufficient to support the verdict 
rendered. It came nearer to a clear démonstration of the cause of the 
accident than a failure to show it. The array of authority on this 
point found in defendant's brief announces a salutary principle of 
law, but it has little, if any, application to the facts of this case. 

Was the décèdent employed to do work which in itself necessarily 
changed the character of the place with respect to safety, and was 
the duty of care for the continued safety of the place transferred 
from the master, where it primarily belonged to him? The décèdent 
was not employed to do work which necessarily changed the char- 
acter of the place for safety. The évidence discloses no conscious 
employment of that kind. He was employed as a laborer in the 
humblest sphère of service, to shovel muck at a designated place, 
wîthout being informed or admonished that his action might occasion 
any dangerous conséquence. He was put to work alone, in a dark 
mine, 400 feet below the surface of the earth, with no provision either 
of men, timber, or tools with which to make a repair if one became nec- 
essary. Décèdent assumed no obligation to keep the place in repair, 
and in such circumstances the doctrine of the cases of American Bridge 
Co. V. Seeds, 144 Fed. 605, 75 C. C. A. 407, and Westinghouse, Church 
Kerr & Co. v. Callaghan, 155 Fed. 397, 83 C. C. A. 669, relied on by 
défendant, has no application. 

Did the fall of the rock which killed décèdent resuit from a latent 
defect which absolved défendant from liability for its conséquence? 
This question has been sufficiently considered in discussing the issue of 
négligence. We there called attention to évidence, tending to show that 
défendant knew or ought to hâve known of the defective or dangerous 
condition of the hanging wall, and had reason to believe that it might 
fali as a resuit of the removal of the accumulated muck. On this is- 
sue the trial court charged the jury as follows : 

"Now, if the defect in tliis lianging wall from which this slab of rock fell 
was a latent clefect — that is, such a defect as the master by the use of ordi- 
nary care could not hâve diseovered and guarded against — then the law re- 
1 levés the master of any liability. Of course, if the master had actual knowl- 
edge of the defect, even though it may he said to hare been a latent one, then. 
the fact that it was latent would not he a défense to him." 

To this there was no exception. 

The finding of the jury necessarily disposed of this issue adversely 
to defendant's contention, and there was, in our opinion, sufficient 
évidence to justify it. 

Did the décèdent assume the risk of the injury which befell him? 
There is no assumption of risks and dangers by a servant resulting 
from négligent acts of the master unless such risks and dangers were 
known to or pjainly observable by the servant. Kirkpatrick v. St. Louis 
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& S. F. R. Co., 159 Fed. 855, 87 C. C. A. 35 ; Chicago Great Western 
Ry. Co. V. McDonough (C. C. A.) 161 Fed. 657; Fédéral Lead Co. 
V. Swyers (C. C. A.) 161 Fed. 687. 

It appears without contradiction that décèdent had never worked 
in the stope, involved in this case, before. He was taken by the night 
foreman from the fourth level up a ladder to the top of the muck pile 
between the first and second chutes and directed to shovel down the 
muck into the chute as fast as the trammer required it. He was given 
no warning or intimation that the walls were not safe, or that the 
customary précautions after the drawing of the muck had begun had 
not been taken to make them safe. A Httle later he was found covered 
with rock that had fallen from the hanging wall at about the place 
where he was set to work. He was furnished with one candie only 
to light up the long, narrow, and dark chamber. The cracks and 
crevices in the hanging wall were, as the évidence tended to show, 
obscured from vision by dirt which had accumulated over them. In 
view of this and other like évidence, it is quite unreasonable to say that 
there was any évidence tending to show that he knew of the threaten- 
ing danger, or that it was so patent as to be plainly observable by him. 
A fortiori the évidence did not so conclusively show thèse facts, or ei- 
ther of them, as to require an instructed verdict in favor of the défend- 
ant. 

The facts just adverted to also dispose of the contention that the 
décèdent contributed to bis injury. There certainly was no conclusive 
showing that he failed to exercise ordinary care for his own safety. 
On the contrary, we think the jury was well warranted in finding, as 
it did on this issue, against the défendant. 

It results that the trial court committed no error in refusing to in- 
struct a verdict as requested by défendant. 

It is assigned for error that the court below improperly charged 
the jury in certain specified respects, but référence to the record dis- 
closes no exceptions taken to such portions of the charge as are crit- 
icised, and we accordingly refrain from considering them. 

It is also contended that the court erred in refusing to give Certain 
instructions to the jury as requested by the défendant. Thèse re- 
quested instructions are found on examination to be fairly covered 
by the main charge in so far as they expressed pertinent and correct 
principles of law, and no error was committed in refusing to restate 
them in difïerent terms. 

Srime other questions were argued by learned counsel for de- 
fendant, but they are involved and necessarily concluded by the views 
already expressed. We think the whole record discloses that plaintifif 
had a meritorious cause of action, that it was fairly tried, and that no 
prejudicial error was committed against the défendant. 

Th€ judgment is accordingly afErmed. 
166 F.— 6 
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SINGDRS-BiaGEH ▼. , TOUNG. 

(Circuit Court of Appeals, BIghth Circuit. December 7, 1908.) 

No, 2,876. 

1. APPEAL and EjBBOB (§ 852*)— APPELLATE PKACTICE. 

Where both parties jolned in tlie rehearing of a demurrer to the com- 
plalnt on a motion for judgment on the pleadings after answer filed, and 
without objection treated ttie complalnt, blll of particulars, and affirma- 
tive allégations of the answer as true, the same practicë would be fol- 
lowed On a writ of error. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. f 3402; 
Dec. Dig. § 852.*] 

2. Pleadikq (§§ 313, 327*)— Bill of Pabticulae&— Natubb and Effect. 

A bill of particulars is not a pleadlng, and cannot help out one other- 
wise demurrable. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dig. § 949; Dec Dig. 
8§ 313, 32T. J 

8. Pleading (§ 317*)— Bill op Paeticulaes— When AtjthobiZed. 

When a pleading sets out facts constltuting a cause of action so that 
it is not obnoxious to a demurrer, but it is so gênerai as to afford oppor- 
tunity for surprise when the proof Is taken, a blll of particulars may be 
resorted to to secure requisite certainty. 

[Ed. Note. — For other cases, see Pleading, Cent Dig. § 954; Dec. Dig. 
1317.*] 

4. COBPOEATIONS (§ 316*) DlBECTOR»— Pbivate Emplotment bt Stockiioldeb. 

Where plaintlfC, the half owner of the stock of a corporation, appolnt- 
ed défendant, a director, as her agent to look after her interests in the 
corporation, such spécial employment was necessarily subordinate to de- 
fendant's duty as a director. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 1402; Dec. 
Dig. § 316.*] 

5. CoNTBACTs (§ 121*) — Duty of IDibectoe — Contbaot with Stockholdeb — 

Validity. 

Under Mills' Ann. St. Colo. § 481, confidlng the business njanagement of 
a corporation to its board of dlrectors and requirlng a majority of them 
to exercise any proposed act, a contract by whlch a stockholder employed 
.a director to look after her interest in the corporation was against public 
polley and vold In so far as It obllgated the director to assist plaintiff to 
contrOl the corporate action of the company, regardless of his duty as a 
director to represent and act for ail the stockholders allke. 

[Ed. Note.— For other cases, see COntracts, Cent. Dig. § 504; Dec. Dig. 
§ 121.*] 

6. Corpobations (§ 310*) — Misconduct of DiSectoe. 

Where a corporation had certain theatrlcal leases, the rlght to a renewal 
belonged to the corporation, and an injury resulting from a wrongful 
f ailure to secure that rlght by ; the malf easance of dlrectors was an 
injury to the corporation for whlch It was entitled to sue. 

[Ed. Note.^For other cases, see Corporations, Dec. Dig. § 310.*] 
T. OoKPOBATioNS (§ 320*) — DiEECTOEs— Wbongful Acts— Eights OF Stock- 

HOLDEES. 

Where the dlrectors of a corporation wrongfully failed to obtaln for 
It renewals of certain theatrlcal leases, a stockholder could not recover 
against them damages sustained by not having the use of certain money 
which she ultimately received In divldends from the time the Income from 
the theaters was wrongfully eut off by the misconduct of the dlrectors un- 

•For other cases see same topic & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tll it was finally paid out of the proeeeds of litigntion to the stockholders, 

the rlght of action for the directors' malfeasanee being in the corporation 

itself. 
[Ed. Note.— For other cases, see Corporations, Dec. Dig. § 320.* 
Personal liability of directors for négligence, see notes to Robinson v. 

Hall, 12 C. C, A. 680 ; Warner v. Penoyer, 33 C. C. A. 230.] 

8. COEPOBATIOKS (§ 320*) MlSCONDTJCT OP DiEECTORS— DAMAGES. 

Where a stockholder sued on behalf of the corporation for miseonduct 
of directors, moneys expended by her as costs, expenses, and sollcitor's 
fées were éléments of damage belonging to the corporation and not to 
the stockholder. 

[Ed. Note. — For other cases,- see Corporations, Dec. Dig. § 320.*] 

9. JUDGMENT (§ 721*)— CONCLUSIVENESS— JI. TTEES CONCLUDED. 

AVhere, in an action by a stockholder on behalf of a corporation against 
directors for miseonduct, défendant was one of the parties sued against 
whom judgment was rendered, and the court ordered some of the costs 
paid and ineurred by plaintifl: to be taxed against the fund which she 
recovered for the beneflt of the corporation, such judgment was conclusive 
against her right to recover against défendant the balance thereof in 
an action against him for alleged negJect of duty as plaintifC'a agent to 
care for her interests in the corporation. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 721.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

The plalntiff in error sued the défendant for damages claimed to hâve re- 
sulted from hls Infidelity while acting as agent for her. She charged that she, 
beiug the owner of one-half of the capital stocli of the Colorado Amusement 
Company, appointed the défendant as her agent to look after her interests in 
that corporation, and that he soon thereaf ter became a director thereof ; 
that a part of the assets of the corporation consistod of two leaseliold terms 
in theaters located in Denver, Colo., which, although about to expire, afCorded, 
by reason. of the facts and circumstances surrouuding the parties, a just 
expectancy of renewal for further terms ; tliat défendant, disregarding his 
duty, made no effort to secure the renewals, but fraudulently combined and 
co-operated with the other stockholders, who owned an equal sliare of stock 
with plaintifC and wlio were also directors of the corporation, to procure new 
leases of the theaters for a différent corporation, called the Consolidated 
Amusement Company, in which plaintiff had no interest ; that plaintifC, after 
an unavailing attempt to induce the ofHcers of tlie amusement company to 
bring an action against the Consolidated Company and others, including tUe 
défendant YoUng, to secure the benefit of the renewed leases and an accounting 
for tlie profits earned, instituted an action as a stocltholder for and on 
behalf of the amusement company to secure that relief; that such action re- 
sulted in a decree awarding the desired relief ; tliat the litigation lasted sev- 
eral years, during whlcb the net proeeeds of the opération of the theaters were 
witlilield from the amusement company, aud, in the language of tire pétition, 
"the amusement company was wholly deprived of the possession of the said 
theaters, and the great gains and profits thereof were not received by the 
said amusement company, by reasou whereof the plaintiff as a stockholder 
thereof did not reçoive her share in the form of dividends or otherwise, and 
plaintiff was deprived of the use and beneflt of divers large sums of money 
which she would hâve received except for the fraud and négligence and dere- 
liction of duty of the sajd F. C. Young ; tliat plaintiff did not reeeive any of 
the sums of money which she otherwise would hâve received from time to 
time after the 5th dny of xVpril, 1901, wlien the first lease was secured in the 
name of the Consolidated Company until, to wit, the 2d day of May, 1907." 
The complaint then stated that plaintiff was comiielled by reason of the same 
fraud and négligence to institute another action as a stockholder for the bene- 

*For other cases see same topie & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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flt of the amusement company, whereby she incurred other and divers great 
expenses. Défendants secured an order of the court req.ulring the plaintiff 
to fumish a blU of particulars more definitely statlng the damages sustained 
by her. Without specifying the détails, It is sufflclent to say that the bill of 
particulars specifled plaintiff 's damages to be as follows: (1) Interest ou the 
amount of dividends which she would hâve received if the new^ leases hàd been 
secured immedlately upon the expiration of the old ones, f rom the time when 
she would hâve received them until the time she did recel ve them eut of the 
proceeds of the litigatlon instituted by her ; (2) moneys expended by her as 
costs, expenses, and solicitor's fee in conducting the litigatlon, which had not 
been refunded to her, with interest thereon ; (3) one-half of the amount of ail 
the costs and expenses, including solicitor's fées allowed In her favor by the 
court and paid out of the proceeds of the litigatlon. 

After an unsuccessful demurrer, the défendant answered the complaint, ad- 
mittlng many of its averments concerning the institution of the suit by the 
plaintiff for the beneflt of the amusement company, and the rendltlon of the 
final decree in favor of that company. The answer then set forth in full the 
interlocutory decree In the former case determinlng the rights of the parties 
and referring the cause to a master to take an accountlng, the order conflrm- 
ing the master's report, and the final decree awarding recovery in favor of the 
amusement company from the différent défendants in the case, allovring to the 
plaintiff divers sums of money expended by her for costs, expenses, and solici- 
tor's fee paid by her, and ordering the same to be paid out of the fund re- 
covered. For information concerning particulars, référence is made to Mc- 
Oourt v. Singers-Bigger, 145 Fed. 103, 76 O. C. A. 73, where the facts of the 
■case appear. Défendant denied ail the other allégations of the complaint. 

Défendant afterwards moved for a judgment in his favor on the complaint, 
bill of particulars, and answer. This motion was argued by counsel for both 
sides, submitted to the court without objection, sustained and final jud.gment 
was entered in favor of the défendant. Plaintiff prosecutes error. 

T. J. O'Donnell (J. W. Graham and R. T. McNeal, on the brief), 
for plaintiff in error. 

J. A. Bentley, for défendant in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

ADAM S, Circuit Judge (after stating the facts as above). Some 
criticism is made of the practice of rehearing a demurrer to a complaint 
on a motion for judgment after the answer is filed, but, as counsel for 
both sides joined in this method of disposing of the case without ob- 
jection and treated the complaint, bill of particulars, and affirmative 
allégations of the answer as true, we shall do so likewise. A bill of 
particulars is not a pleading, and cannot help out one which is other- 
wise demurrable. When a pleading sets forth facts constituting the 
essential éléments of a cause of action so that it is not obnoxious to a 
demurrer, but is so gênerai as to afford opportunity for surprise when 
the proof is taken, a bill of particulars may be resorted to to secure 
requisite certainty. Rinker v. United States, 151 Fed. 755, 759, 81 
C. C. A. 379, and cases cited. We shall therefore treat the bill of par- 
ticulars filed in this case only as illustrative of the gênerai averments of 
the complaint. 

The answer présents little, if anything, beyond what is found in the 
complaint. It admits ail its essential allégations, but states in détail 
what was there stated in substance only, concerning the relief which 
was granted by the decree in the former suit. Defendant's motion for 
judgment on the pleadings assumed the truth of the averments of the 
complaint and the affirmative undenied averments of the answer. 
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Their légal sufficiency vvas challenged by defendant's motion for a 
judgment. Practically, however, we are called upon to détermine 
whether the complaint stated a cause of action. 

The substance of the charge made is that défendant Young, who was 
a director in the amusement Company, acting in concert with its other 
directors wrongfully failed to secure a renewal of some valuable leas- 
es owned by their company, and allowed the same to be acquired by an- 
other company in which the plaintiff had no interest. We held in Me- 
Court V. Singers-Bigger, supra, that the reasonable expectancy of a 
renewal of a lease by a tenant is regarded in equity as property, and the 
charge in this case is that the défendant, co-operating with his associ- 
ate directors, converted that property to their own use, and that as a 
resuit the plaintiff was compelled to assert the rights of the corporation 
in order to secure her stockholder's portion of damages which result- 
ed to the corporation by the wrongful act of the directors; that in 
doing so she expended money and otherwise sustained loss as stated 
in the complaint. The wrong complained of against the défendant 
does not arise out of his personal, but solely out of his officiai, acts. 
Neither he nor his associate directors as individuals could secure the 
renewal of the leases. The right to it was in their corporation, and its 
assertion required the officiai action of its directors. Defendant's spé- 
cial employment by plaintiff to protect her rights was necessarily in 
subordination to his duty as director. If the contract of employment 
obligated the défendant to assist plaintiff to control the corporate ac- 
tion of the company in the important particular under considération, 
regardless of his duty as a director to represent and act for ail the 
stockholders alike, it would hâve been against the policy of the law of 
Colorado under which the amusement company was incorporated. 
This law confides the business management of such corporations to 
boards of directors (Mills' Ann. St. § 481), and requires a majority 
of them to authorize any proposed act (Thomp. on Corp. § 726). A 
contract of the character just suggested would tend to deprive the 
stockholders of the benefit of defendant's independent and impartial 
judgment, and subordinate the interests of the corporation, which his 
duty required him to serve, to the individual interests of his employer, 
and would be contrary to public policy and void. Wardell v. Railroad 
Company, 103 U. S. 651, 26 L. Ed. 509 ; West v. Camden, 135 U. S. 
507, 520, 10 Sup. Ct. 838, 34 L. Ed. 254. Whatever other obhgations 
défendant owed to plaintiff by reason of the contract of employment, 
he owed her nothing with respect to his duty as a director. That was 
conclusively determined by law, and could not be added to or lessen- 
ed by a personal contract with one of the stockholders. The right to 
a renewal of the leases was the right of the corporation, and the injury 
resulting from a wrongful failure to secure that right Ijy the directors 
was an injury to the corporation. The gênerai rule is that the corpora- 
tion alone can maintain a suit for damages occasioned to it by the 
wrongful acts of its directors. Thomp. on Corp. § 4119, 4471, et seq., 
and cases cited. 

Chief Justice Shaw, in the leading case of Smith v. Hurd, 12 Metc. 
(Mass.) 371, 46 Am. Dec. 690, discussing the corrélative rights, pow- 
ers, and duties of a corporation and its stockholders, said: 
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"The bank is a corporation and body polltic, having a geparate existence as 
a distinct person in law, * * * to whom ail * * * offlcera and serv- 
ants are responslble for * • * torts and Injuries. * * * Tlie indlvid- 
ual members of the corporation, whether tbey shouid ail join, or eacli act 
severally, bave no right or power to Intermeddle witb tbe property or concerns 
of the bank, or call any officer, agent, or servant to account, or discharge theni 
from any liabillty, * * • simply because they are not the légal owners 
of the property, and damage done to such property is not an injury to them." 

The principles just referred to are, in our opinion, décisive of this 
case. Plaintiff's ground for;recovery rests exclusively in the malfeas- 
ance of an officer of the corporation which i;esulted in loss of corpo- 
rate assets, Any right of action resulting from that malfeasance be- 
longs to the corporation itself . ; . 

Plaintiff's particular claim that she was damaged by not having the 
use of certain money which she ultimately received in dividends, from 
the time the income from the theaters was wrongfully eut ofï by the 
misconduct of défendant imtil they were finally paid oùt of the pro- 
ceeds of the litigation to the stockholders, cleariy falls within the ruie 
just announcèd. This lost use of the money is in contemplation of law 
a loss to the corporation itself, and .not to the stockholders. The latter 
had no légal right, to it untilthe directors of the corporation shouid 
distribute it to them. Non. constat that any dividend would bave been 
declared if the money had been received earlier. The exigencies of 
the Company might hâve required: its use for other purposes. "A share- 
holder cannot maintain an: action at law against the directors for any 
loss sustairted.by him througii the waste of the assets of the corpora- 
tion, the déprivation of dividends or the, diminution of the value of 
his shares in conséquence of the mistake, négligence, fraud, or other 
nonfeasance; ,or malfeasance ;of the directors in the discharge of the 
duties of their office." Thamp. on Corp. § 4473, and cases cited. 
, We are also of opinion that ail the other specified items of dam- 
age resulting to plaintiff from the malfeasance of défendant Young 
are damages recdverable only: by the corporation. But there is an- 
other reason why- plaintiff cannot recover them in this action. She 
paid certain costs and expenses in the litigation which Were decreed 
to be a charge against the fund secured and were awarded and paid 
to herout of the recovery. Her présent complaint is that because she 
was the owner of one-half of the stock, and because the money re- 
stored to her in payment of the costs and expenses came out of the as- 
sets of the Company, she wascompelled in this indirect way to bear one- 
half of them. For this indirect loss, as well as for some costs and ex- 
penses which she claims were not refunded to her, she seeks now to 
hold the défendant Young. He with his co-directors were défendants 
in that case, and ail other persons were màde parties who were nec- 
essary to its final and équitable disposition, including the détermina- 
tion of the ultimate liability for ail costs and expenses incurred in its 
prosecution. The fact thât plaintifï had expended money in defray- 
ing the costs and expenses and ail the facts concerning Young's in- 
fidelity and malfeasance ivere before the court for adjudication and 
in view of ail of them the court ordered Some to be taxed against the 
fund, and is alleged ,to hâve made no provision with respect to the 
balance. It might, in the exercise of the jurisdiction vested in it as a 
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court of equity, if the facts had so warranted, hâve declined to re- 
imburse plaintiff at ail, Or it might hâve ordered Young or the other 
directors to pay plaintiff's équitable portion of them out of their in- 
dividual assets. The court had full power and jurisdiction over the 
subject and parties, and could do what equity and good conscience 
dictated. Pomeroy in his work on Equity Jurisprudence, vol. 1, §§ 114 
and 115, says: 

"The governing motive of equtty m the administration of its reuiedial System 
is to grant full relief, and to adjust in the one suit the rights and duties of ail 
the parties, whleh really grow out of or are connected with the subject-matter 
of that suit. * * * The fundamental pi'inciple of equity in relation to 
judgments Is that the court shall détermine and adjust the rights and liablll- 
ties concernlng or connected with the subject-matter of ail the parties to the 
suit, and shall grant the particular remedy approprlate In aniount and nature 
to each of those entltled to any relief, and agalust each of those wlio are 
liable, and flnally shall so frame its decree as to bar ail future claims of any 
party before It whicb niay arise from the subject-matter and whieh are within 
the scope of the présent adjudication." 

The parties to this suit were parties to the former one, and the claim 
now asserted by one of them against another is one which either was 
or might hâve been adjudicated then. In such circumstances the de- 
cree then rendered is conclusive of the matter now sought to be liti- 
gated. Cromwell v. County of Sac, 94 U, S. 351, 24 L. Ed. 195 ; Fish 
Bros. Wagon Co. v. Fish Bros. Mfg. Co.. 95 Fed. 457, 37 C. C. A. 146; 
Stewart v. Board of Trustées, 156 Fed. 773, 84 C. C. A. 451. 

Affirmed. 



MASON V. ALEXANDER. 
(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 48. 

Joint Adventubes (§ 4*)— Accoukting— I'kofits. 

Défendant, liaving a concession for a Jlexican railroad, assigned the 
same to a trust company uuder an agreemeut for advances of funds to 
construc-t the road, etc. Plaintiff clahning au interest in the concession, it 
was agreed that défendant should pay hlm four-ninths of such part of the 
net profits accruing from defeudant's contracts with référence to the road 
as défendant might retain for his own use and benelit. ïliereafter de- 
fendant was discharged from further construction of the rallrOad and 
from liabllity to the trust company. It was then ascertained that the 
trust company had advanced to him for construction $216,031.64 more 
than he had disbursed. Défendant never conij)leted his contract with the 
railroad company, nor had plaintiff and défendant ever settled an acconnr 
between themselves. Bold, that défendantes saving on the construction 
did not constitute net profits, in which plaintiff was entltled to share. 

[Ed. Note. — For other cases, see Joint Adventures, Dec. Dig. § 4.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Graham Suraner, for plaintiff in error. 
J. S. Wisë, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For otber cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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WARD, Circuit Judge. This is a writ of error to a judgment on 
the verdict of a jury for $118,293.84 in favor pf the plaintiff below, de- 
fendant in error. The transactions out of which the claim arose are 
very complicated, and are as follows: 

In January, 1898, défendant, Mason, offered to assign a concession: 
(for which he was negotiating) for the construction and opération of 
a railroad in Mexico to a railroad company to be organized, and to 
transfer to the Maryland Trust Company the right to receive subsidy 
bonds to be given by the Mexican government, 15 per cent, of their pro- 
ceeds to be appHed to the repayment of a loan to Mason of $75,000 to 
be made by the trust company and its associâtes, the balance to be paid 
into the treasury of the railroad company, Mason to give the trust 
company, as agents for the lenders, the note of the contracting compa- 
ny to be organized to his order and indorsed by him for $75,000, with 
ail of the capital stock of the railroad company except shares to quali- 
fy directors, as collatéral, and $75,000 of the first of the 5 per cent. 
American gold bonds issued as a bonus. On the same day this ofïer 
was accepted by the Maryland Trust Company and 10 associâtes. 

April 29, 1898, Mason eritered into a contract with the Vera Cruz 
& Pacific Railroad Company, whereby he agreed to assign the conces- 
sion to construct and operate the road, dated February 28, 1898, to 
the railroad company for $2,499,500, and to construct the road for 
$2,500,000 of the company's notes and $500,000 of 5 per cent. Ameri- 
can gold bonds secured by mortgage to the Maryland Trust Company 
as trustée on the railroad company's property, excepting the right to 
receive the subsidy bonds which the railroad company was to assign to 
the trust company, to be sold by it and the proceeds applied to the pay- 
ment of the railroad company's note to Mason's order for $3,500,000. 

May 3, 1898, disputes having arisen between Mason and Alexander, 
who claimed an interest in the concession, they executed a contract 
whereby Mason agreed, after reciting the contract with the railroad 
company and with the trust company, to pay Alexander "four-ninths 
of such part of the net profits accruing from said contracts as the said 
Mason may retain for his own tise and benefit, which payment shall 
be made by the transfer and delivery of four-ninths of such net prof- 
its in the form in which they may be when ascertained by the discharge 
of ail obligations entered into by the said Mason with the said Vera 
Cruz & Pacific Railroad Company and with others for account of the 
said enterprise; that is to say, in stock, bonds, or notes of said com- 
pany, or in cash profits." Mason was authorized to change the con- 
tracts as he saw fit. 

October 3, 1898, Mason entered into a contract with the trust com- 
pany, whereby he pledged 34,995 shares of the railroad company's 
stock and the notes of the railroad company for $3,400,000 to his or- 
der and by him indorsed to secure payment of his note to the trust 
company for $350,000 for moneys to be advanced by the trust company 
to him for certain specified construction purposes at certain specified 
times. 

April 11, 1901, Mason entered into a contract with the trust company 
whereby he agreed to make a new contract with the railroad company 
and in place of the securities held by the trust company as collatéral 
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for his note of $250,000 to deliver $5,000,000 5 per cent. x\merican 
gold bonds, $2,500,000 first preferred 5 per cent, cumulative stock, 
$3,500,000 second preferred 5 per cent, cumulative stock, and $5,000,- 
000 common stock. 

April 12, 1901, Mason entered into a contract with the trust company 
whereby he agreed to deliver ail the above securities absolutely to the 
trust company except $1,250,000 common stock, and the trust company 
agreed to release him of and from ail indebtedness to it as well as to 
it and its associâtes under the syndicate agreement, and to sell the 
subsidy bonds or hypothecate them as collatéral security for Ma- 
son's notes "for the purpose of realizing funds wherewith to fulfiU 
liis construction contract with the Vera Cruz & Pacific Railroad Com- 
pany as originally entered into and as intended to be modified by the 
terms of the said agreement of April 11, 1901, the proceeds of such 
hypothecation or sale to be devoted to the construction and equipment 
of the balance of the line of the Vera Cruz & Pacific Railroad and its 
branches." 

March 14, 1902, Mason entered into a contract with the trust com- 
pany, whereby he agreed to transfer $1,350,000 of the common stock of 
the railroad company to the trust company, which agreed to hold the 
same with ail other stocks and bonds of the railroad company in its pos- 
session, as security for the repayment pari passu of its claims and Ma- 
son's claims against the railroad company, after payment whereof 15 per 
cent, of any balance was to go to Mason and the rest to the trust com- 
pany, the trust company to bave the right to deliver to Alexander four- 
ninths of the $1,250,000 of the common stock as his share of the profits 
of constructing the railroad, provided he released Mason. 

November 1, 1902, Mason was discharged from further construc- 
tion of the railroad. which was still uncompleted. 

June 24, 1903, Haskins & Sells, certified public accountants, sub- 
mitted to the trust company a statement of the accounts of Mason with 
the Vera Cruz & Pacific Railroad Company to date. 

October 19, 1903, Allan McLane was appointed receiver of the trust 
company in the case of Gittings and Others v. Maryland Trust Com- 
pany in the circuit court No. 2 of Baltimore city. 

April 23, 1904, Alexander entered into an agreement with the re- 
ceiver of the trust company whereby he rejeased ail claim against the 
railroad company's stock and the receiver agreed to set up every claim 
which the trust company and the railroad company had against Mason 
against any claim of his under contract of March 14, 1902, to the sum of 
$55,000 and to any profits, and to pay whatever was thus extinguish- 
ed to Alexander out of the proceeds of the sale of the railroad com- 
pany's securities, and to assign to Alexander any claim the trust com- 
pany or the railroad company might hâve against Mason as shown in 
Haskins & Sells' account. 

May 31, 1904, Alexander began this action against Mason to recover 
four-ninths of the net profits collected by him. August 31, 1904, Ma- 
son petitioned to intervene in the suit of Gittings against the trust 
company and demanded an accounting as to the sale of the securities. 
January 7, 1905, an accounting was ordered as between Mason, the 
trust company, and the receiver. 
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On the trial of the action at bar Alexander offered in évidence 
Haskins & Sells' account, and testified that he and Mason had gone 
over it, that Mason had approved varions items, and that it showed, as 
of April 12, 1901, that the Trust Company had advanced to Mason for 
construction $216,031.64 more than he had disbursed. Froni ail lia- 
bility for this sum the trust company had released Mason by the agree- 
ment of that date, and therefore Alexander claimed he was entitled to 
four-ninths of it as net profits in the hands of Mason. The trial judge 
held, as matter of law: 

"Tliat the construction contract under which Mason was operating until 
1901 was by substantial agrëement of the parties termlnated on the 12th of 
Aprll, 1901, and hô thereafter was président of the rallroad." 

It is true that Mason was président of the railroad, but the agrëe- 
ment of April 12, 1901, expressly recognized that he was to fulfill 
his construction contract thereafter. The trust company continued 
to raise or advance funds, and he continued to construct until 
November 1, 1902, when the opération was taken out of his hands. 
The triai judge aiso charged the jury: 

"For the purposes of thlscase, without golng into the question of law whlch 
the gentleman represeuting the défendant has argued, I iustruct you that that 
sum of $216,031.04 was profit in Mason's hands. If you believe that there 
was, as has been stated hère, what was praetically a settlement of accoimts 
ratifying and ascertaining thèse ligures between Alexander and Mason." 

We discover no évidence whatever that Mason and Alexander had 
settled any account between themselves. In their examination of Has- 
kins & Sells' account Alexander was representing the trust company, 
and the purpose of the examination was to state the account between 
Mason, the trust company,, and its receiver, which had been ordered 
by the M^ryland court. No admissions that Mason made as to items 
in this account would necessarily affect him in his relations with the 
railroad company or with Alexander. Nor do we think that the bal- 
ance from which he was released by the trust company was net profits 
in Mason's hands. The net profits in which Alexander was entitled to 
share under the agrëement of May 3, 1898, were such as Mason should 
receive upon the completion of the contract and the discharge of ail 
his obligations to the railroad company and others for account of the 
enterprise. He never did complète the contract, and the profits he made 
could only be ascertained at the time he ceased to construct, viz., No- 
vember 1, 1902. 

Furthermore, there is nothing to show that his obligation to the rail- 
road company and to others, such as subcontractors, for account of 
the enterprise, had been discharged. It is highly probable that there 
were no profits on the construction at ail. Moreover,' df his discharge 
from ail liability down to April 12, 1901, was obtained by a trick to 
cover his own indebtedness to the trust company, as the trial judge in- 
timated, thên such saving cannot be regarded as net profits of con- 
struction, in which Alexander is entitled to share. 

Thèse errors were duly covered by exceptions properly assigned, 
and the judgment is therefore reversed. 
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KONDA r. UNITED STATES. 

(Circuit Court of Appeals, Seveuth Circuit. October 6, 1908.) 

No. 1,411. 

1. INDICTMENT AND INFORMATION (§ 63*) — FaCT OR CONCLUSIONS — OFFENSES 

Against Postal Laws. 

In an Indictment for mailing nonmailaWe matter, an avéraient tliat the 
pamptilet cliarged to hâve been malled was "obscène, lewd, and lasclvi- 
ous" is one of fact, and not a conclusion of lavr. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dlg. 
§ 185 ; Dec. Dig. § 63.*] 

2. PosT Office (§ 48*) — Offenses Against Postal Laws — Indictment foe 

Mailing Nonmailable Mattee — Averment or Knowledge. 

An indictment under Rev. St. § 3893 (U. S. Comp. St. 1901, p. 2658), whicli 
charges that défendant "unlawfully and knowingly" malled an obscène, 
lewd, and lascivions pamphlet, sufEclently charges that he linew the char- 
acter of such pamphlet. 

[Ed. Note. — ^For other cases, see Post Office, Cent. Dig. § 70 ; Dec. Dig. 
5 48.*] 

3. Criminal liAW (I 744*) — Teial— Province of Court and Jury— Issues of 

Fact— Uncontroverted Evidence. 

A défendant in a criminal case bas the absplute right to require that the 
jury décide whether or not the évidence sustains each and every material 
allégation of the indictment, and the judge is without power to charge as 
matter of law that any such allégation is proved, even where the évidence 
is clear and uucontradicted. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1715, 1727, 
1728 ; D«c. Dig. § 744.*] 

4. PosT Office (§ 31*)— Offenses Against Postal Laws— Nonmailable Mat- 

teb— Knowledge. 

In a prosec'ution for mailing nonmailable matter, an instruction wliich 
in efCect stated to the jury that défendant was ehargeable with Knowledge 
of the character of such matter and iiiipilit be convicted if he negligeutïy 
refrained from ascertaining Its character was erroiieous. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 50; Dec. Dig. 
§ 31.* 

Nonmailable matter, see note to Tiuimons v. United States, 30 C. C. 
A. 79.] 

In error to the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

John F. Geeting, for plaintiff in error. 

Edwin W. Sims, U. S. Dist. Atty., and F. G. Hanchett and Frank 
R. Reid, Asst. U. S. Dist. Attys. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge, Plaintifï in error was convicted of send- 
itig an obscène pamphlet through the mails, in violation of section 
3893 of the Revised Statutes (U. S. Comp. St. 1901, p. 2658). 

No error was committed in overruling the demurrer to the indict- 
ment. The averment that the pamphlet was obscène, lewd, and las- 
civious was a statement of fact — "no more a légal conclusion than 
was the one that the article deposited in the post office was a letter, 

•For other cases see same topic & § numeee ia Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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or than would be an allégation of ownership or sale." Rinker v. U. 
S., 151 Fed. 755, 81 C. C. A. 379. 

The indictment^ stating that the matter was too obseêne to be spread 
of record, sufficiently identified the pamphlet by describing its size 
and appearance and by setting forth the title page. Rinker v. U. S., 
supra, and cases there cited. ' ■ 

Plaintiff in error, so the griand jurors charged, did uniawfully and 
knowingly deposit in the mails nonmailable matter. Contention is 
made that the indictment is déficient in substance in that it fails to 
allège that plaintiff in error knew the character of the pamphlet he 
mailed. Beyond question such knowledge is an essential élément of 
the offense. The statute, however, only says that "any person who 
shall knowingly deposit * * * nonmailable matter * * * shall 
be deemed guilty of a misdemeanor." That is, in the statute the ad- 
verb "knowingly" not merely modifies the verb, but characterizes the 
whole act that is stated by the predicate and object. Now, if the 
courts and the citizens of the country are bound to know on reading 
the statute that a depositing of nonmailable matter is a misdemeanor 
only when the depositor bas knowledge of the character of the mat- 
ter, we believe (though some cases to the contrary are cited, U. S. v. 
Reid [D. C] 73 Fed. 289; U. S. v. Clifford [C. C] 104 Fed. 296) 
that the same language in an indictment is sufficient to notify a de- 
fendant that the government is charging and has undertaken to prove 
that he knew the character of the matter when he mailed it. See U. 
S. V. Clark (C. C.) 37 Fed. 106; Price v. U. S., 165 U. S. 311, 17 
Sup. Ct. 366, 41 L. Ed. 727. 

"I charge you as a matter of law," said the judge to the jury, "that 
the document is nonmailable, that it was forbidden by the laws of the 
United States, that it had no place in the mails, and that you will not 
consider the question, in arriving at your verdict in this case, whether 
or not it was nonmailable." This was harmful error, for two reasons. 

The pamphlet was alleged to be "in the Slovenian language." No 
translation of it as a whole was in évidence. "A Victim of Circum- 
stances, or Memoirs of a Carniolian Priest" contained 69 pages. In 
the translation which the judge used in passing upon the character 
of the work nothing was presented from more than half the pages. 
From the other pages excerpts were taken hère and there. Now thèse 
excerpts may hâve correctly disclosed the soope and tone of the pam- 
phlet. On the other hand, when they were thus taken from their 
settings and deprived of the support of their full context, it may be 
that they did not fairly represent the character of the work. For in- 
stance, the results of an investigation into the conduct of some of our 
pénal and charitable institutions possibly might be set forth in a way 
capable of arousing libidinous passions; or the same results might be 
framed in an attack upon wrongs and an appeal for correction, so 
that they would stir up, not lécherons thoughts, but only reformative 
instincts. So in this case, even if it was the function of the judge to 
décide that the averment in the indictment respecting the character 
of the pamphlet was proven, it was wrong to base the décision on the 
untested assumption that the excerpts truly gauged the scope and 
character of the pamphlet. 
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In our judgment, however, a défendant in a criminal case has the 
absolute right to require that the jury décide whether or not the évi- 
dence sustains each and every material allégation of 'the indictment. 
Material allégations are allégations of fact. And each, as much as 
any other, enters into a verdict of guilty. If the judge may décide 
that one or another material allégation is proven, he may décide that 
ail are proven, and so direct a verdict of guilty. In a civil case, the 
judge may exercise the power of directing a verdict for the plaintiff 
when there is no conflict in the évidence and the only inference that 
can be drawn by reasonable minds as to the ultimate facts in issue 
favors the plaintiiï. This power, we opine, grew out of the practical 
administration of the fundamental power to review, on a motion for 
a new trial, the fîndings of the jury. In the civil case above supposed, 
if the jury should return a verdict for the défendant, the judge would 
set it aside ; and he would continue to set aside verdicts in that case 
until one should be returned that was in accord with the undisputed 
facts. So he cuts off the possibility of useless verdicts by directing 
in the first instance the jury to return the only verdict he will let 
stand. But in a criminal case, if the jury returns a verdict for the 
défendant, the judge, no matter how contrary to the évidence he may 
think the verdict is, cannot set it aside and order a new trial. There- 
fore, since the judge is without power to review and overturn a ver- 
dict of not guilty, there is no basis on which to claim the power to 
direct a, verdict of guilty. Our conclusion is that an accused person 
has the same right to hâve 13 laymen pronounce upon the truth or 
falsity of each material averment in the indictment, if the évidence 
against him is clear and uncontradicted, as he unquestionably would 
hâve if it were doubtful and conflicting. Inasmuch as jurors are 
rightly trusted, in close and difficult cases, to maintain the peace and 
dignity of organized society, surely they may be reUed on in the plain 
and simple ones. 

After explaining to the jury fuUy and correctly that the defend- 
ant's knowledge of the character of the pamphlet might .be estab- 
lished, over his déniai, by purely circumstantial évidence, the judge 
went further and said : 

"A man may not défend himself as establlshing the absence of knowledge of 
the contents of a paper hy showing that he negligently refrained from as- 
certainlng the contents of a paper." 

If a man ought to be punished because he "negligently refrained 
from ascertaining" (failed to use reasonable care in discharging the 
duty of leaming) the contents of a paper or letter some one asks him 
to mail, it is for Congress, not for courts, to make. the addition to the 
pénal code. 

The judgment is reversed, with the direction to grant a new trial. 
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ETAN et al. V. HBNDRICKS. 

(arctilt Court of Appeals, Seventh Circuit, October 8, 1908.) 

No. 1,443. 

1. Bankbttptct (§ 84*)— Involuntaby Pboceedings— Amendment of PBriTioir. 

A pétition In Involuntary bankruptcy may be amendeâ to set forth more 
fully and clearly the facts whlch show that an adjudication should be 
made, and, when made, the amendments relate back to the time o£ the 
flUng of the original pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 126-129; 
Dec. Dig. § 84.*] 

2. Bankbtjptoy (I 446*)— Revision of Pboceedings — Mattebs Reviewablb. 

Questions of fact cannot be reviewed by the Circuit Court of Appeals 
on a pétition to superintend and révise the proceedlngs of a court of 
bankruptcy in matter of law. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. i 929 ; Dec. Dig. 
f 446.*] 

Pétition to Review and Revise an Order of the District Court for 
the Western District of Wisconsin. 

Charles E. Pierce, for petitioners. 
M. P. Richardson, for respondent. 

Before BAKER and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. On October 25, 1906, two creditors filed a 
pétition to hâve Logerman adjudged a bankrupt; and on the same day 
a receiver was appointed to take possession of Logerman's assets, 
which consisted of $688 in money in the hands of the sheriff of Rock 
county, Wis. This money had corne to the sherifï as the resuit of 
selling Logerman's property, vi^hich on October 5, 1906, had been at- 
tached under process issued out of the circuit court of Rock county. 
On October 26, 1906, the sheriff distributed the $688 among varions 
parties, including the petitioners. 

On November 31, 1906, Logerman was adjudged a bankrupt, and 
a little later the respondent Hendricks was elected trustée. After the 
adjudication was entered, the court permitted certain amendments to 
be made in the pétition for adjudication. 

On December 29, 1906, the référée, after a hearing, directed the 
persons to whom the sheriff had distributed thé money to pay it over 
to the trustée. This order of the référée was afterwards affirmed by 
the district judge. ' 

Subsequently, on motion of the trustée that the holders of the mon- 
ey should show cause why they should not be punished for contempt in 
having refused to pay the money to the trustée as ordered, and after 
hearing the objections of the petitioners herein, the District Court 
entered the order of December 13, 1907, directing payment within 
three days. And this is the order which the petitioners seek to hâve 
revised. 

The principal contention is that the District Court erred in holding 
that it had jurisdiction to make the order; the insistence of the peti- 

*For other cases see same toplc & S numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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tioners being that the adjudication of bankruptcy was void on account 
of defects in the pétition at the time of adjudication, and that the 
court was powerless, against the attaching creditors, to permit subsé- 
quent amendments. 

The amendments related to the number of the petitioning creditors 
and the amount and nature of their claims, and to the occupation of 
the debtor. There is no doubt that at the time the original pétition was 
filed Logerman was a bankrupt and ail the conditions existed which 
made it proper for bis estate to be administered under the bankruptcy 
law. If the original pétition failed to set forth thèse conditions fully 
and clearly, the court did right in allowing the amendments ; and thfe 
amendments, when made, related back to the time of the filing of the 
original pétition and had the same efifect as if originally incorporated 
therein. In re Williams, Fed. Cas. No. 17,700 ; In re Plymouth Cord- 
age Co., 135 Fed. 1000, 68 C. C. A. 434 ; In re First National Bank, 
153 Fed. 68, 81 C. C. A. 360 ; In re Broadway Savings Trust Co., 153 
Fed. 152, 81 C. C. A. 58; Loveland on Bankruptcy (3d Ed.) § 92. 
The District Court was right, therefore, in asserting jurisdiction to 
make the order of December 13th. 

It is claimed that the order is erroneous in making thèse petitioners 
liable for the whole sum jointly with others, when the undisputed fact 
was that each person received from the sherifif a portion only, and that, 
on bis own separate account. But that fact would not be inconsistent 
with the parties carrying out a common plan to get possession of the 
fund before the receiver appointed by the District Court could reacli it. 
And the référée, after hearing évidence, found that the parties con- 
cerned were joint tort-feasors. The évidence on which the finding 
was based is not before us, and in proceedings of this character we do 
not review questions of fact. 

The pétition to revise is denied, and the order of the District Court 
is afifirmed. 

NOTE. — The following is the opinion of Sanborn, District Judge, in tho 
court below: 

SANBORN, District Judge. This is an application for an order committing 
certain persons for conteuipt for disobeying an order of the court of June 19, 
1907, requlring them to pay over certain moneys paid to them by tlie sheriff 
of Roclv county, Wis.,,as their share of the proceeds on a sale on attachment 
of property of the bankrupt. tj pou the authority of In re Brett (D. C.) 130 
Fed. 981, and the cases eited in the opiuion (In re Plymouth Cordage Co., 185 
Fed. 1000, 68 C. C. A. 434, In re Berkebile (D. C.) 144 Fed. 572, and Gleason v. 
Smith, 145 Fed. 895, 76 O. C. A. 427), I am satisfied that the basikruptcy court 
had jurisdiction to make the adjudication, and that sueh jurisdiction exteud- 
ed to the money paid over by the sheriff to tlie défendants riow souglit to be 
chargea in the contempt proceedings. I do not thiuk, however, that the re- 
tum of the marshal sliows a good service on the bankrupt, and he will be 
permitted to amend his retum by statlng that the service was made at "bis" 
usual place of abode, instead of "her" usual place, etc. Défendants, however, 
niay file an afQdavit as to the facts of Logerman's whereabouts, when he left 
home, etc., if they so désire, in opposition to the proposed amendment. 

In view of the fact that considérable doubt existed as to the power of the 
court to order amendments, and as to its jurisdiction, and of the fact that the 
rule In the state court is not as libéral as in the United States court, no fine 
Bhoulcl be imposed for the failure to obey the order ; but costs uiay be taxed. 
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to be flxed by the court. It Is évident that the défendants hâve refused com- 
pliance wlth the brder hecause they doubted its validlty, and riot because they 
intended to defeat or wlllf ully disregard the proeess of the court. 



In re ROBERÏS. 
SMITHSON V. EMMERSON. 

<Oircuit Court of Appeals, Seventh Circuit. .Tune 4, 1908. Rebearing Denled 

October 14, 1908.) 

No. 1,393. 

BANKBUPTcy (§ 260*)— Administration of Estatk— Sale o j Pkopekty. 

An order authorizlng the receiver of a banlvrupt to sell perislmble prop- 
erty, consisting of produce in storage, "at public or private sale withlu 
bis discrétion, at current rates wiciiout notice," was broad enoujîh to 
justify a sale in bulk of ail of the property in the hands of a warehouse 
Company after it had been offered in car load lots. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 360; Dec. 
mg. § 260.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

ïhis Is an appeal by Robert Sudthson, a créditer, from a final order of the 
District Court sitting in bankruptcy, approving the report of the receiver, 
allowing fées and expeuses, decreeing the amount of the Monarch Kefrigerat- 
Ing Company's lien on the property of the bankrupt, and decreeing that Smith- 
son had no lien. 

On October 5, 1904, Frank E. Boberts filed bis voluntary pétition and sched- 
ules In bankruptcy in the court below, and on the saine day, on pétition of 
a créditer, the appellee Emmerson was . appointed receiver. The bankrupt 
Roberts was a Wholesale dealer in butter and eggs, having bis office in Chi- 
cago and bis stock stored with varions cold-storage warehouses in Chicago 
and throughout the United States, especially in various Eastern cities, upon 
which stocks warehousemen and others claimed liens for storage and advan- 
ces. On the llth day of October the receiver petitioned for authority to sell 
the various stocks, which were in their nature perishable, and out of the pro- 
ceeds of sale pay the respective lienholders the amount of their respective 
claims, without préjudice to the right of any person interested in the estate 
to question the amount of said claims. Various creditors, including the ap- 
pellant Sniithson and appellee Monarch Refrigerating Company, by stipulation 
filed in the court below consented to the order which was entered directing 
the receiver to sell ail stock "at public or private sale within his discrétion, 
at current market rates, without notice, and out of the proceeds * * * 
he shall pay to the several lienholders the prima f acie amount of their re- 
spective claims" and hold the surplus subject to the further order of the 
Court. 

On October 21, 1904, Robert Smithson, the appellant, filed a pétition set- 
ting up a lien on the property of the bankrupt held in storage by the Mon- 
arch Refrigerating Company, claiming a lien to the amount of $30,000, but 
subject to the lien of the Monarch Refrigerating Company. The pétition al- 
leged, among other facts, the ternis of the order of sale; that the property 
in Chicago held by the Monarch Company In storage was sold for $131,500 ; 
that out of said sum the receiver pald the Monarch Company $129,757.62; 
that part of the property sold was poultry for the sum of $4,929.40, upon 
which the Monarch Company had no lien ; that the several liens of the Mon- 
arch Company were upon spécifie car loads and lots of butter and eggs, and 
the property should bave been sold in separate parcels to satisfy the respec- 

*For other cases see same topio & § numeek In Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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tive liens, instead of on masse : aiul praying tliat in aceordance with the tenns 
of tlie stipulation and cousent tiled by the credltors, and the order of sale, 
said sum of $4,929.40 be paid Sniithson on liis alleged lien. The pétition was 
answered by the ilonarch Company, and the testimony was taken by the réf- 
érée, who reported as a conclusion of law that the Monarch Company liad 
liens to the amount of $126,570.65; that it had no lien as to $4,929.40, pro- 
ceeds of sale of poultry, and theref ore that amount should be ref unded to the 
trustée ; and that Smlthson had no lien. Thls report was on hearing approv- 
ed and conflrmed by the court. 

AU the, property on which Sniithson claimed a lien was in the actual pos- 
session of the Monarch Company as warehousemen ; and ail the warehonse 
receipts or warrants representlng such property had been deposited by Rob- 
erts with the Monarch Company, and the \varehouse receipts or warrants, as 
well as the property represented by them, were in the actual possession of 
the Monarch Company as collatéral aecurity for the payment of a number of 
notes aggregating $129,757.62 for advances made by the Monarch Company 
to Roherts. 

The instrument on which Smithson bases his lien, after reciting the indebt- 
edness of Roberts to Smithson represented by two promissory notes, proceeds 
as follows: 

"Whereas as security for the payment of the above promissory notes I havo 
thls day assigned, trausferred aud set over to the said Robert Smithson the 
followlng namêd goods and chattels attached hereto marked 'Bxhibits A and 
B' and made a part hereof, but suh.1ect however to the rights, clainis aud liens 
of the Monarch Refrigerating Company for storage charges and loans made 
to me thereon. 

"Now in default of the payment of said notes or any part thereof at their 
maturity I do hereby authorize the said Robert Smithson, or his assigns, to 
sell and dispose of said security or any part thereof at public or private sale 
in his or their discrétion, and in the event of said security or any part there- 
of depreciating in market value, I do hereby authorize said Robert Smithson 
or his assigns at his or their option to sell and dispose of said security or 
any part thereof at any time before or after the maturity of said notes, at 
either public or private sale, but subject, however, to the rights, cUiiins and 
liens of said Monarch Refrigerating Company or its assigns, * * * and 
the proceeds of such sale or sales so made as aforeaaid shall after the pay- 
ment of ail expenses and commissions attending said sale or sales be applied 
on said notes and the balance, if any, after the payment of said notes shall 
lie returned to the undersigned. * * * " 

Attached to the instrument, as Exhlbits A and B, are lists of butter and 
eggs described by lot numbers, numbers of cases or packages, and amount ad- 
vanced or loaned by the Monarch Company to Roberts on each lot. 

The facts found by the référée concerniug the Smithson claim, which are 
xmcontradicted in the évidence, are as follows: 

"A short time prior to the bankruptcy Smithson loaned the bankrupt $20,- 
000; he was liable also on a guaranty of tiie banlcrupt's paper for $10,000 
more. On September 1, 1904, the date of the loan of $20,000, the bankrupt 
executed an instrument reciting the debt and the guarantee, and assigning to 
him (Smithson) certain of the butter and eggs described in a schedule which 
were in the Monarch warehouse subject to the claims of the Monarch Refrig- 
erating Company, authorizing him to sell and dispose of the same, and, after 
repaying himself, turn over the balance, if any, to the bankrupt. As to wheth- 
er there was a delivery is somewhat doubtful. It was agreed that notice 
should be given to the warehouse, aud the paper was mailed by the bankrupt. 
By a mistake in addressing, it went to Boston, came back to the bankrupt's 
office, and was carried on its return by a clerk to the warehouse. The ofH- 
cers of the warehouse, not understanding it, sent for the bankrupt. In the 
coUoquy which ensued the secretary of the warehouse company declined to 
acknowledge the transfer unless Jlr. Smithson would appear and arrange to 
assume the entire obligations of the bankrupt for which tlie company held 
the warehouse receipts. Thereupon the bankrupt pocketed the paper, saylng. 
*Let it pass,' and left. It seems nothing further was done concernlng the 
transaction till after the bankruptcy." 

166 F.— 7 
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Chapter 95, i 1, Rev. St. 111. 1905 (Hutd), is as follows: 
"That no mortgage, ' trust deed, or other conveyance of Personal property 
having the effect of a mortgage or lien upon such property, shall be valld as 
against the rights and interests of any thlrd person, unless possession there- 
of shàll be delivered to and remain with the grantee, or the instrument shall 
provide for the possession of the property to remaln with the gràntor, and 
the instrument is acknowledged and recorded as hereinafter directed ; and 
every such instrument shall, for the purposes of thls act, be deemed a chat- 
tel mortgage." 

The instrument upon which Smlthson bases his lien was not recorded, and, 
untll after the bankruptcy, no notice was glven by Smithson to the Monareh 
Company that he claimed a lien on the goods of which it held the actual pos- 
session, as also the actual possession of the warehouse warrants represent- 
ing such goods. 

William H. Barnum, for appellant. 
Levy Mayer, for appellees. 

Before BAKER and SEAMAN, Circuit Judges, and ANDERSON, 
District Judge. 

PER CURIAM. Appellant Smithson admits that his alleged lien 
is not good unless possession of the property was actually or con- 
structively delivered to him before the bankruptcy of Roberts inter- 
vened. Further admitting that there was no actual delivery, counsel 
contends that a good constructive delivery of possession to Smithson 
was consummated by Roberts' s delivery of the lien instrument to 
Smithson, followed by Roberts's notice to the Monareh Refrigerating 
Company that it should hold the property for Smithson, subject to 
its own possession and liens. But appellant is not in a position to re- 
quire us to examine -that contention and détermine its soundness or 
unsoundness. No positive and uneqiiivocal notice was given to the 
Monareh Company that it should hold the property for Smithson, sub- 
ject to its own possession and liens. When the Monareh Company 
demurred, Roberts apparently acceded to the Monareh Company's 
position that its consent was necessary to a valid transfer from Roberts 
to Smithson, and "pocketed the paper, saying, 'L,et it pass,' and left." 

It is contended by appellant that the receiver should hâve sold the 
butter and eggs separately to satisfy the lien of each collatéral note out 
of the property described in the warehouse receipts to which the 
note referred. One of the notes held by the Monareh Company for 
$5,000 was for butter and eggs held in storage by the Monareh 
Company, without spécification of case or car numbers. The évidence 
sustains the view that this note was given as a pledge in gross of ail 
eggs and butter stored with the Monareh Company. The terms of the 
order empowering the receiver to "sell at public or private sale within 
his discrétion, at current rates, without notice," to which order the 
appellant aSsented, was broad enough to justify a sale in bulk of 
perishable property, after the receiver had offered the property for 
sale in car load lots. 

The allowance of fées and expenses of the receiver is questioned on 
the ground that the receiver did not literally follow the order of the 
court to pay Smithson, as a lienholder, the prima facie amount of his 
asserted lien out of the proceeds of sale, and on the assumption that 
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the receiver was guilty of gross misconduct in selling the property in 
bulk instead of in lots. We conclude that under the circumstances 
of this case there was no misconduct of the receiver either in selling 
the property in bttlk, or in failing to pay to Smithson money which it 
would be the duty of the court to order repaid by Smithson to the 
trustée for distribution to the gênerai creditors. 
The decree below is affirmed. 
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(Circuit Court of Appeals, Seventh Circuit. October 6, 1908.) 

No. 1,446. 

t. Masteb akd Servant (§ 288*) — ^Action foe Injubt to Servant— Questions 
roE JuEY— AssuiirTioN of Risk. 

That a servant knew of a defect in an appllance witli wliieli he 
worked does net establish conelusively tliat lie knew the danger there- 
from, and, where such danger was net obvions to any person of ordina- 
ry intelligence, the question of assumption of risk is one for the jury, in 
an action by the servant against the master to recover for an Injury re- 
sulting from such defect. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 1068- 
1088; Dec. Dig. | 288.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

2. Master and Servant (§ 289*) — Action fob Injuby to Servant— Questions 

FOR Jury— CoNTRiBUTOET Négligence. 

In an action by a servant against the master to recover for a Person- 
al Injury caused by a defective appllance, the question of contributory 
négligence held properly submitted to the jury under the évidence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1089- 
1132; Dec. Dig. § 289.*] 

3. Damages (§ 160*) — ^Personal Injuries to Servant— Evidence. 

Where the déclaration in an action by a servant against the master 
for a Personal Injury alleged that plaintiff had expended a sum of mon- 
ey in endeavoring to be cared of his injuries, évidence was admissible 
that he had contracted an indebtedness theref or, -although It had not been 
paid. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 445 ; Dec. Dig. 
§ 160.*] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Southern District of Illinois. 

Alfred S. Austrian, for plaintiff in error, 
William A. Potts, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. This writ is brought to reverse a judgment 
recovered by Hill for damages on account of personal injuries. At 
defendant's plant plaintiff was employed to operate a car-puller, by 
means of which cars loaded with grain were hauled onto scales. 
Through the side of the building extended a shaft that revolved con- 

*For other cases see same toplc & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tinually while the plant was running. On the shaft was a métal cyl- 
inder having a flange at the end next to thé building. In pulling a load- 
ed car the operator would attach onè end of a long rope to the car, 
and taking the other end would go back and throw three or four coils 
around the cylinder, beginning next to the flange, and then pull the 
rope tant. The friction would cause the rope to wind up on the revolv- 
ing cylinder. As a new coil would form, next to the flange, it would 
crowd the older coils along the cylinder over towards the free end. 
The cylinder had been in use for 10 or 11 years. A groove, from a 
sixteènth to an eighth of an inch deep, and of a width to fit the inch 
and a quarter rope, had become worn in the métal at the foot of the 
flange. , On the occasion of plaintifif's in jury, a coil that was in the 
groove failed to slide along the cylinder to make room for a newly 
forming coil, with the resuit that the rope, forced up by the flange, 
started to coil back over the coils that were on the cylinder. PlaintifF's 
right hand was caught between thèse upper and nether coils, and he 
was severely injured before he could be extricated. The négligence 
charged against défendant was its pcrmitting the cylinder to become 
worn so that the rope was liable to jump and catch the hands of the 
operator. The assignments of error relate to assumption of risk, con- 
tributory négligence, and admissibility of évidence. 

The groove, of course, was in plain sight, and plaintifï admitted that 
for several weeks before he was hurt he actually knew it was there. 
So défendant contends that the case should hâve been taken from 
the jury. But there is a vast différence, frequently, between seeing a 
defect and realizing the risks that may arise therefrom. Hawley v. 
Chicago, B. & Q. R. Co., 133 Fed. 150, 66 C. C. A. 216 ; American 
Window Glass Co. v. Noe, 158 Fed. 777, 86 C. C. A. 133. Défendant, 
knowing that a similar accident had happened to a former operator of 
this car-puller, knew the danger as well as the defect, but neglected to 
inform plaintifï thereof ; and plaintifï testiiîed that he did not know 
the danger. Now some laws of nature are so commonly known, and 
some dangers are so obvions, that an adult of ordinary intelligence 
cannot honestly profess ignorance. A verdict should not be permitted 
to stand that rests upon a plaintifï's protestation that he did not know 
that fire would burn, or that he did not appreciate the risk of attempt- 
ing to climb a broken ladder. But the risk hère did not arise from 
the groove alone. The weight of the car or cars to be pulled, humidity 
as afïecting the stifïness and sliding quality of the rope, the number 
of coils on the cylinder, and the pull on the free end of the rope, were 
also éléments in determining whether thé coil next to the flange would 
slide along or would stick in the groove. Indeed, in the absence of in- 
formation or expérience to the contrary, plaintifï, a common laborer, 
may well hâve failed to appreciate that so slight a groove could hâve 
obstructed so large a rope. And so we think that the court committed 
no error in submitting to the jury the matter of assumption of risk as 
a question of fact. 

Just the instant before the rope jumped, plaintifï had his right hand 
near or on the coils that were on the cylinder, for the purpose of taking 
ofï a string or small raveling. Was this necessarily contributory nég- 
ligence? Bearing in mind that, down to this point, there was évidence 
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from which the jury could properly find that the rope would not hâve 
jumped except for the groove, that the Hkelihood of such jumping 
was not obvious, that défendant knew of the risk and failed to inforni 
plaintiff, that plaintiff did not know of the risk and presumed that de- 
fendant had exercised due care in providing him safe appliances to 
work with, it was proper to submit the question to the jury. 

In the déclaration plaintiff averred that he had laid out a large sum, 
to wit, $1,000, in endeavoring to be cured of his injuries. As a wit- 
ness in his own behalf he was asked whether he had "incurred any 
expenses." This was objected to as "incompétent and immaterial un- 
der the pleadings." Plaintiff was permitted to state that he had laid 
out certain moneys for medicines and had incurred a liability to his 
physician, the amount of which he did not know. Défendant now in- 
:nsts that the court erroneously allowed the jury to include an unpaid 
debt in their assessment of damages. But neither by a motion to strike 
out nor by a request for an instruction did défendant ask the court to 
limit the recovery on this part of the case to the sums actually paid. 
And the question to which exception was taken and which opened up 
this line of investigation was proper, in our opinion, because, although 
défendant was to be held under the déclaration only for money ex- 
pended, the money would bave to be expended in satisfaction of a lia- 
bility actu^illy incurred. 

The judgment is afïîrmed. 



THE EVA D. ROSE. 
(Circuit Court of Appeals, Fourth Circuit. Xovember 5, 1908.) 
I 5^: *■-■:«.. No. 751. 

1. Admiralty (§ 93*)— Deceee— Opexing. 

A court of admiralty lias power, on seasonable application therefor, to 
reopen a decree entered under a misapprehension of the facts or on im- 
proper évidence. 

[Kd. Note. — For other cases, see Admiralty, Cent. Dig. § 674 ; Dec. Dig. 
§ 93.*] 

2. Admikalty (§ 118*)— CosTS — Powee to Awahd. 

The awarding or withholding of costs in admiralty is a matter in the 
discrétion of the court, which is not subject to review where that is the 
sole question involved. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 7C4 ; Dec. Dig. 
§ 118.*] ,, , 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at Newbern. 
For opinion below, see 153 Fed. 912. 

The appellant, master of the schooner Eva D. Rose, undertook to transport 
upon said vessel from the port of Baltimore, Md., to the appellees at Stonewall, 
N. C, part of a cargo of merchandise, and, on the same voyage, certain other 
merchandise forming part of said cargo, shipped from Norfolk, Va. While en 
route from Norfolk, at Maw Point, near the moutti of Bay river, by reason of 
the alleged négligence and carelessness of the libelant, the vessel ràn aground, 
and it became necessary to jettison part of the cargo, and other portions yvere, 

*For other cases see same toplo & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



102 166 FEDBEAL EBPOBTEB, 

* 

by agreement, taken off the sehooner by the appellees. TJpon belng floated, she 
started on her journey, wlth the understandlng that the residue of the cargo 
was to be carried to Newbem, and placed in a bonded warehouse untll certain 
controversies which had arlsen between the master of the schooner and the 
appellees respectlng the freight money and cargo could be settled. Instead of 
proeeedlng to Newbern, the vessel proceeded to retum to Baltimore, for the 
purpose, now alleged, of taklng the residue of the cargo back to the consignors ; 
and on that return voyage she agaln ran aground at Ocracoke Inlet, whereupon 
the libel was flled for the recovery of the cargo, and for damages received by 
reason of the loss incident to the jettlson, and f allure to deliver the cargo. The 
vessel wlth the cargo thereon was taken possession of by the marshal on the 
25th of September, 1906, and the appellant appeared and made claim for the 
vessel on the lOtU of October, 1906. On the same day answer was duly iBled 
to the Ubel, and on the 26th day of October the cause was referred to George 
Green, as examiner, for the purpose of taking testlmony and reportlng the 
same to the court. The master duly made hls report on the 16th of November, 
and retumed the évidence, and thereupon, on the 19th day of November, a con- 
sent ordet" was entered authorizlng the marshal to deliver to the possession 
of the consignées, tbe marchandise on the vessel, and to surrender the vessel 
to the claimant, upon his glving bond in the penalty of $750. The bond, It 
seems, was not given, and the vessel remained in the custody of the marshal. 
On February 9, 1907, the lower court flled an opinion and decree in the cause, 
wbich in effect decided that by reason of the receipt of the goods by the li- 
belant, and the dealings between the parties respectlng the same, the only two 
questions undetermined were whethér there was a shortage in the dellvery of 
the cargo as called for by the bllls of lading, and the amount due the seamen 
who had Intervened in the cause ; that there was no satlsf actory proof before 
the court as to the shortage, and that the seamen should be paid; and ac- 
cordingly gave Judgment in favor of the seamen, dismlssed the libel, and di- 
rected that each party, other than the seamen, should pay their own costs. 
Subsequently, on the 14th day of February, 1907, the appellant flled a pétition 
asking that the decree be reopened as to the question of the seamen's wages, 
and on the same day an order was entered reclting that the amount decreed in 
favor of the seamen having been paid into court, wlth the costs, that the vessel 
should be released to the master ; and on the same day the vessel was so re- 
leased. On the 18th of February the court entered an order reclting that, "It 
appearlng to the court that this cause was decided under a mlsapprehension 
of some of the facts, upon papers improperly flled af ter argument, and the mas- 
ter, W. C. Warren, flles a pétition to reopen the case as to the claim of the 
seamen for wages, and the llbelants asking that the cause be f urther heard as 
to the receipt and dischargé referred to as sigued 26th day of November, 1906, 
It is ordered that the cause be reopened for further hearing as to the matters 
heretofore referred to, and any error in the opinion and decree herein flled ;" 
and such hearing was set for Friday, February 22d. On that day a supple- 
mental opinion and decree was flled in the cause, in which the court conslder- 
•ed the effect of the agreement of the 26th day of November, 1906, which it 
seems had not theretofore been before the court, and modifled the court's form- 
er rullng to the exteut of placing the entire cost upon the respondeut in the 
lower court, the appellant bere, from which decree this appeal was taken. 

Robert M. Hughes, Jr. (Hughes & Little, on the briefs), for appel- 
lant. 

Floyd Hughes, for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

WADDILL, District Judge (after stating the facts as above). From 
the foregoing statement of facts, it is clearly seen that the only ques- 
tion before this court is one of costs. The libelants having by agree- 

*For other cases see aame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ment, after filing the libel, received the cargo attached, no decree in 
their favor was necessary. The court decided adversely to their claim 
for shortage of cargo, directed certain seamen to be paid, and divided 
the costs. Manifestly the court had the right to do this, if that was 
its judgment of what was right in the premises, and from what was 
done the hbelants did not appeal. Subsequently, and within a few 
days, the case was reopened, upon a pétition filed by respondent, and, 
as the court says, at the instance of both parties, and in a short time— 
within 16 days of the original hearing — a décision was rendered up- 
on the case as reopened. 

The court, of its own motion, could hâve ordered the reopening of 
the case, where it is recited that "the former decree was entered un- 
der a misapprehension as to some of the facts, and upon papers im- 
properly filed." Such authority would seem to be undoubted. This 
would be true of any court, certainly during the term at which the 
judgment was rendered, and doubtless, on appropriate pleadings, after 
the term; but in a court of admiralty, which is deemed always open 
(section 574, Rev. St. [U. S. Comp. St. 1,901, p. 475]), there can be 
no question of the authority to do so, upon application seasonably 
made (The Vaderland [D. C] 19 Fed. 5S7; Cohen on Admiralty, 
279 ; Benedict's Admiralty, § 548). 

The giving or withholding costs is a matter in the discrétion of the 
court (Benedict's Admir. § 550), and one which is not subject to re- 
view, where that is the sole question involved. Dubois v. Kirk, 158 
U. S. 58, 15 Sup. et. 729, 39 L. Ed. 895 ; Wright v. Gorman-Wright 
Co., 152 Fed. 408, 81 C. C. A. 534; the latter being a récent décision 
of this court. 

Counsel for appellant refer to the case of Kell v. Trenchard, 146 
Fed. 245, 76 C. C. A. 611, also a décision of this court, as containing 
a contrary doctrine ; but a caref ul review of that case will be found 
not to support the view contended for. That case turned upon wheth- 
er certain expenses of a receiver were meant to be covered by a de- 
cree of this court, awarding costs. 

The controversy in this case probably arises because the amount of 
costs involved, $1,030.52, is undoubtedly heavy. But it will be found 
that the larger items of the bill, with the exception of $120.95, the 
examiner's fee, which from the amount of testimony taken is reason- 
able, consists of one item of wharfage, $304 ; three caretakers, $164.- 
40, $136, and $28 respectively ; appellant's witnesses alone cost $87.20. 
The item for wharfage and watchmen arose almost entirely from the 
failure of the appellant, respondent below, to bond the vessel, which 
he had authority to do, and as appears from this record was able to 
do; and while it may hâve been best for the court to hâve sold the 
property pending the litigation, because expensive to keep, no such 
motion seems to hâve been made, and certainly the appellant is not in 
a position to complain of any failure in this regard, since the master 
had secured permission to give the bond and procure the release of 
the vessel, and neglected to do so. The suggestion was made in argu- 
ment that the bond was not given because appellant hoped to secure 
damages for the détention of his vessel. That phase of the case need 
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not be considered, thotigh it is a fact that in the answer filed as early 
as the lOth of October, 1906, a claim of $150 was made for damages, 
and $35 per day for demurrage or détention. 

For the reasons herein stated, the decree of the lower court will be 
affirmed. 



UNITED STATBS v. BRELIN. 
(Circuit Court of Appeals, Eighth Circuit. Deeember 4, 1908.) 

No; 2,748. 

1. Evidence (§ 383*)— Records— Ceetified Copy— Epfect. 

A eertifled copy of a record; by a public offlcer authorlzed to malie it, 
not only vouclies for Its own correctness, but proves prima facie the orig- 
inal to hâve been In the public office when the copy was made ; an officer's 
certiflcate belng accorded the sanctity of a déposition. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1663; Dec. Dig. 
§ 383.*] 

2. Aliens (§ 69*)— Natuealization— Déclaration op Intention— Ceetificate. 

An alleged copy of a naturailzatîon record, shovi^lng that the applicant 
appeared before the officer and declared bis intention to become a citizen 
of the United States and renounce his existing allegiance, certified to be 
a full, true, and complète transcript of the record as the sauie then re- 
mained in the office of the clerk making the certiflcate, and duly attested 
by the seal of the court, was not overthrown by the testimony of a deputy 
clerk seven years later that he had made a thorough search and was un- 
able to flnd any sucli record, but that the naturalization records of the 
court were very jioorly kept. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 147-153 ; Dec. Dig. 
§ 69.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Milton M. Dearing, Asst. U. S. Atty. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. The government complains of a judgment 
of the Circuit Court conferring upon Otto Brehn, a native of Sweden, 
the rights of full citizenship, because, it is said, there was no com- 
pétent proof that he ever made a preliminary déclaration of his in- 
tention as required by statute. At the hearing, September 14, 1907, 
the applicant testified he declared his intention and took out his first 
papers about seven years previously, and it is now urged that the 
court erred in accepting as proof oral testimony of that which should 
appear of record, Whether or no this testimony yvas either merely 
preliminary, or was only for the purpose of identifying the applicant 
with the person named in the transcript of the record aftervi^ards re- 
ceived in évidence, it is obvious the government' is in no position to 
complain if- there was other and compétent proof of the déclaration 
of intention, because the oral testimony referred to was elicited by 
questions propounded by government counsel. 

•For other cases see same topio & § NUMBER In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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There was produced by the applicanf and received in évidence what 
purported to be a certified transcript of a record in the office of 
the clerk of a local state court having authority to act in such mat- 
ters, showing that the applicant had appeared before him May 33, 
1900, and in due form made his déclaration of intention to become a 
citizen of the United States and to renounce his existing allegiance. 
The certificate of the clerk, made the same day, recited that the docu- 
ment was a full, true, and complète transcript of the record as the 
same then remained in his office, and it was attested with the seal of 
the court. On behalf of the government a deputy clerk of the state 
court testified that though he made a thorough search he was unable 
to find any such record, that the court records did not show the ap- 
plicant had made a déclaration of intention and that the naturaliza- 
tion records in that court were very poorly kept. This was ail the évi- 
dence. 

Upon this counsel for the government argues that it was shown 
no original record existed, and therefore the value of the certified 
transcript as évidence was wholly destroyed, and the applicant failed 
to establish his right to naturalization, It is quite true that a tran- 
script of a record must rest upon the existence at some time of an 
original; for, if there never was an original, a transcript would be 
counterfeit. But the loss or destruction of an original, once existing, 
leaves the transcript unimpaired, and we think that is the case hère. 
The testimony of the deputy clerk that there was no such record in 
the office meant no more than that he was unable to find one at the 
time of the trial, and the cause of his failure was doubtless disclosed 
when he said the records had been very poorly kept. The certified 
transcript bore upon its face every semblance of verity. The certificate 
was in due form, and the genuineness of the signature of the clerk 
and of the impression of the seal of the court was not questioned. 
Moreover, the clerk who certified was the officer before whom the 
déclaration of intention was made, and whose duty it was to make an 
original record thereof. 

A certified copy of a record, by a public officer authorized to make 
it, not onîy vouches for its own correctness, but, as Mr. Justice Ca- 
tron declared long ago, in United States v. Wiggins, 14 Pet. 334, 34(>, 
10 U. Ed. 481, it proves prima facie the original to hâve been in the 
public office when it was made. The officer's certificate is accorded 
the sanctity of a déposition. United States v. Hanson, 16 Pet. 196, 
201, 10 L. Ed. 935; United States v. Acosta, 1 How. 24, 26, 11 L. 
Ed. 33. It is not conclusive ; but when no especial incentive for falsi- 
fication appears, and the records are shown to hâve been carelessly 
kept, it should prevail over the bare fact that seven years later an 
original record cannot be found. The case hère is distinguishable 
from Gagnon v. United States, 193 U. S. 451, 34 Sup. Ct. 510, 48 L. 
Ed. 745, where the alien, who claimed to bave been naturalized 33 
years before, was unable to produce a certificate or authenticated copy, 
and there was no entry or mémorandum upon the records or files of 
the court. It was held there was an attempt to create a record not 
theretofore existing, and it could not be done. On the other hand, 
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see Boyd v. Thayer, 143 U. S. 13ë, 180, 13 Sup. Ct. 375, 36 L. Ed. 
103. 

It is a matter of common knowîedge that in the past carelessness 
and indifférence not infrequently marked the making and préservation 
of records of naturalization proceedings. In many cases the only 
record kept of déclarations of intention was upon loose sheets of paper, 
which in course of time were misplaced or destroyed ; and this com- 
ported with the notion that the applicant for citizenship was the one 
chiefly interested, and might well be charged with the duty of pre- 
serving the certified copy given him as the évidence of his status. 
A growing appréciation of the dignity and value of American citizen- 
ship, of the necessity for additional safeguards, and a stricter observ- 
ance of the law, led to Act June 39, 1906, c. 3593, 34 Stat. 596 (U. 
S. Comp. St. Supp. 1907, p. 419), which prescribes a comprehensivc 
procédure and a uniform rule for the making and keeping of records, 
with various penalties for violation of its commands. The trial in 
the Circuit Court was under this act, while the déclaration of inten- 
tion was made before its passage. But the act (section 4) expressly 
préserves to an applicant the inchoate status secured by a déclaration 
of intention under the prior law. 

The judgment is affirmed. 



LUI LUM et al. v. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit, January 9, 1909.) 

No. 60, Oetober Term, 1908. 

1. Judgment (§ 720*1— Conclusiveness—Matteb Concluded—Matter in Is- 

sue — Habeas Coepus, 

Where, on habeas corpus to détermine the legality of the restraliit of 
Chlnese persons alleged to hâve beeu apprebended while unlawfully at- 
tempting to enter the country, the court determlned that they had not in 
f act already eutered at the time they were arrested, and were therefore 
not entltled to a hearing after due complalnt before a United Stntes com- 
missioner, without a correspondlng right of appeal, such détermination was 
res judicata in a subséquent siniilar proceedlng sued out in a différent 
fédéral jurlsdlction, to which the petitioners were taken in custody of 
an inspecter In alleged exécution of the return mandate. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1251 ; Dec. Dig. 
§ 720.*] 

2. Aliens (I 31*)— Chinesb Persons— Déportation— Chinamen Unlaveuixt 

Seeking to Enter the Co'untbt— Habeas Corpus. 

Under commerce and labor rule 9, providlng that every Chinese per- 
son ref used admission to the United States, belng actually or construc- 
tively on the vessei or other conveyance by which he was brought to a 
port of entry, must be returned to the country from which he came, at 
the expense of the transporta tion agency owuing such vessei or convey- 
anCe ; where the petltioning Chlnese persons were apprebended In an at- 
tempt to unlawfully enter the country over the Canadian boundary, and 
were ordered to be deait with accordlug to law, an Inspecter had no right 
to take them to Hobpken, to déport them direct to China, but should hâve 
returned them to Canada. 

[Ed. Note.— For other casçs, see Aliens, Dec. Dig. § 31.*] 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the District 
of New Jersey. 

See, also, 161 Fed. 627; 163 Fed. 1021. 

Jackson H. Ralston and Robert M. Moore, for appellants. 
H. P. Lindabury, Asst. U. S. Atty. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

ARCHBALD, District Judge. The eight Chinamen, who are held 
in custody by the respondent, as Chinese inspecter, were arrested 
whiie unlawfully entering the United States from Canada, on March 
20, 1908, in the vicinity of Rouse's Point, N. Y., practically at the 
Canadian Hne. Being taken to Malone, N. Y., the designated port 
of entry for Chinese immigrants in that section of the country, and 
there examined, it was found that they had no right to enter, as they 
had sought to do, and they were accordingly denied admission and 
detained by the inspecter, preparatory, as it is alleged, to returning 
them to the country from which they came. Before thi s had been car- 
ried out, however, a writ of habeas corpus was sued out in the Cir- 
cuit Court of the United States for the Northern District of New 
York on their behalf, on the ground that they were not attempting to 
enter, but were in fact already in, the United States when arrested, 
and that they could only be treated or proceeded against in consé- 
quence as being unlawfully in the country, requiring a hearing, after 
due complaint, before a United States commissioner, with a corre- 
sponding right of appeal from his décision to the courts, if adverse to 
their right to remain. This view was not sustained by Judge Ray, 
by whom the case was heard, and the parties were thereupon remand- 
ed to the custody of the inspecter, to be dealt with according to law. 
Ex parte Chow Chok (C. C.) 161 Fed. 627. And this was affirmed 
on appeal. Id. (C. C. A.) 163 Fed. 1021. 

Instead, however, of returning them to Canada, the country from 
whence they had corne when they were apprehended, the inspecter, 
upen the coming down of the décision, took them to Hoboken, N. J., 
fer the purpose, as is now stated, of deporting them direct to China, 
the country of their supposed nativity. Being thus brought into a 
new jurisdiction, another writ of habeas corpus was sued out in the 
court belew, and the point again made that the parties were to be 
treated as though actually in the United States, when they were ar- 
rested, and not simply as attempting to cross the border. This was 
rightly held by Judge Cross, by whom the case was disposed of, to 
be res judicata, and not open to further controversy, and so far as 
that is concerned the appellants bave no just cause for complaint. 
But in remanding the parties to the custody of the inspecter the fact 
was lest sight of that, in addition to the time that they had been de- 
tained pending the habeas corpus in the Second circuit, some 21 days 
had elapsed since the coming down of the mandate of the Circuit 
Court of Appeals, at the time of applying for the habeas corpus hère, 
and that the inspecter, instead of taking them te Canada, as he was 
bound and had ample time to do, had removed them eut ef that juris- 
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diction into thh one, for which there was no apparent justification or 
excuse. Whether the purpose of this removal was disclosed at the 
hearing before Judge Cross does not appear ; but it is now admitted, 
as aiready stated, that it was a step in the intended déportation of 
thèse parties to China, the right to which, without more, is freely as- 
serted and maintained. To this purpose of the représentatives of the 
government we cannot close our eyes, and whatever disposition we 
make of the case must be made with that in view. An unquaUfied 
affirmance of the order of the court below, remanding them to the 
custody of the respondent, "to be dealt with," in the terms of that 
order, "according to law," would naturally, if not necessarily, under 
the circumstances, be construed as sustaining the déportation of them ; 
that being the conception entertained by the inspector of bis authority 
and power. But to this we cannot agrée. The subject of the déporta- 
tion of Chinese persons unlawfully within the United States is regu- 
lated by numerous acts of Congress, to which it woidd serve no use- 
ful purpose to refer, except to say that, to justify it in any given case, 
it must be ordered by a United States judge or commissioner, after 
due complaint and hearing upon the merits,^ with which in the prés- 
ent instance there has been no attempt to comply. The parties in 
custody are lawfully detained solely because they were seeking to 
enter the United States from Canada, contrary to law; and the only 
authority vested in the inspector was to apprehend them and turn them 
back. This is made clear by the rules and régulations promulgated by 
the Secretary of Commerce and Labor with regard to the admission 
and exclusion of Chinese, where it is provided : 

"Rule 9. Bvery Chinese person refused admission to the United States, be- 
ing actually or constructively on the vessel or other conveyance by which he 
was brought to a port of- entry, must be returned to the country wlience he 
came at the expense of the transportatlon agency, owning such vessel or con- 
veyance." 

By its wording this seems to be particularly addressed to a coming 
to the United States by vessel or other like conveyance, and a return 
by the same at the expense of those by whom the excluded party has 
been so brought, and may not, in conséquence, exactly fit the case in 
hand. But, so far as pointed out, it is ail there is ; and, assuming that 
it applies, it afifords no justification for turning a détention at the bor- 
der, because of an unlawful attempt to enter, into a déportation back 
to China, at the will of the detaining offîcer, on his own individual au- 
thority, without having invoked the means provided by law for that 
purpose. And much less does it sanction the transportatlon by said 

1 For this we need go no furtlier than the rules and régulations of the 
Department of Commerce and Labor on the subject, which déclare: 

"Rule 49. Orders for the déportation of Chinese persons eau be made only 
by a Justice, .iudge, or commissioner of a United States court, upon his déci- 
sion that such Chinese persons hâve been found to be unlawfully within the 
United States." 

And see, also, Act Jlay 6, 1882, c. 126, 22 Stat. 58, as amended by Act July 5, 
1884, c. 220, 23 Stat. 11,5 (U. S. Comp. St. 1901, p. 1305), continued in force 
by Act May .5, 1892, c. 60, 27 Stat. 25 (U. S. Comp. St. 1901, p. 1319), aud 
Act April 29, 1902, c. 641, 32 Stat. 176, as amended by Act April 27, 1904, c. 
1630, 33 Stat. 428 (U. S. Comp. St. Supp. 1907, p. 414). 
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officer from the port of détention to such other place in the country as 
he may deem fit, to the end that the person detained may be sent eut 
of the country by a vessel by which he did not enter. By the explicit 
terms of the rule the person excluded is to be returned to the country 
whence he came, which in this instance was Canada, and none other, 
as to which the fact that the parties afïected are of Chinese nationahty 
is of no conséquence. There is no certainty from that circumstance 
that they came originally from China. They may, or they may not. 
We do not know. The case is not as though they came direct by ship 
from a Chinese port. 

Nor is there a provision, as in Act May 5, 1892, c. 60, 37 Stat. 25, 
in so many words, that the removal shall be to China, except as the 
person to be removed shall make it appear that he is a citizen or sub- 
ject of some other country, in which case the removal shall be there. 
It may be that a return of thèse parties to the Canadian border will 
resuit in another attempt to cross it, in which they will be more suc- 
cessful, or, if not, and again apprehended, that the same proceedings 
will hâve to be gone over again. But, if the law is inadéquate in this 
respect, it is for Congress, and not for us, to remedy it. It may be, 
also, that the parties before us would be liable under the law to a dé- 
portation to China or elsewhere, if the proper steps were taken to 
efifect it ; but the difficulty is that they hâve not been, and that is the 
complaint, and it is a just one. And in the absence of that there is no 
such short eut to it, as was admittedly contemplated when the writ 
went out. 

It is therefore ordered that the Chinese persons in custody of the re- 
spondent, in behalf of whom thèse proceedings were instituted, be 
forthwith returned to Canada, the country from whence they had come 
at the time of their arrest and détention, or that otherwise they be dis- 
charged from custody as prayed for; and, as so modified, the order 
of the court below, remanding them to the custody of the respondent 
to be dealt with according to law, is affirmed. 



HARRIS T. HARDRIDGB et al. 

(Circuit Court of Appeals, Elghth Circuit. December 2, 1908.)' 

No. 2,732. 

iNDiANS (§ 15*)— Indian Land— Geant bt Indians— Validitt. 

Complainant havlng purchased and taken possession of lands awarded 
to an Indian allottee, who was a freedman, and enrolled as a citizen of 
the Creek Nation, notwlthstandlng Act Gong. June 28, 1898, c. 517, 30 
Stat. 507, declarlng that the land should not be transferred by the allot- 
tee, nor be liable for hls contract obligation, the complainant by such con- 
tract in possession did not acqulre such a vested rlght In the land as re- 
qulred observance, or prevented Congress from maklng Its prohibition 
more effectuai, or Imposing others, which It did by Act Gong. March 1, 
1901, c. 676, 31 Stat. 863, and Act Cong. June 30, 1902, c. 1323, 32 Stat. 
503, declarlng that lands should not be alienated except wIth the approval 
of the Secretary of the Interlor, at any time prlor to flve years from the 

*For other cases se* same toplc A { hdjibek lu Dec. & Am. Dlgi. U07 to date, ft Rep'r Indexes 
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ratification of the Creèlc Agreement, and ttiat any agreement or convey- 
ance viola tlve of its provisions sliould be void, not susceptible of. ratifica- 
tion, nor subject to any rule of estoppel. 
[Ed. Note. — For other cases, see Indians, Dec. Dlg. | 15.*] 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory'. 
For opinion below, see 104 S. W. 836. 

The appellant, James A. Harris, sued Adam M. Hardridge, hls wlfe, and 
others for the eancellation of a deed from the Hardridges conveying to two 
of their codefendants a tract of land in the Indian Territory, and for the 
spécifie performance of a contract by which the Hardridges agreed to convey 
the land to appellant. The trial court sustained défendants' demurrer and 
dismissed the bill. The decree was afQrmed by the United States Court of 
Appeals in the Indian Territory. The bUl discloses that Adam M. Hardridge 
was duiy enrolled on the rolls of cltizens of the Creek Nation as a f reed- 
man, and as such became entitled to an allotment of 160 acres of land and to 
receive a deed for the saroe from the tribal authorltles. He had selected 
the particular 60 acres iu controversy as part of his allotment, and was In 
possession when the contract with appellant was made. There was, flrst, an 
oral agreement, September 7, 1900, that when Hardridge recèlved a deed 
for hls allotment he and hls wife should:convey the 60 aères to appellant and 
the latter should in turn convey- thém, as considération, a certain town lot. 
ÇossessJoB of the respective properties was thereupon exchanged. On Oc- 
tober 28, 1901, the verbal agreement was reduced to wHtlng, October 13, 
19(fâ,' the Creek Nation, Vith the approval of the Secretary of the Interior, 
éxécUtéd and thereafter dèÙVered to Hardridge a deed conveying his allot- 
ment, ihcluding the 60 acres. On Aprll 22, 1904, Oongress rempved the 
restrictions then existing upon the sale of allotted lands by those not of 
Indian. b^ood, and this included Hardridge ; but on May 13, 1904, he and 
his w'ife, instead of abiding by the contract wlth appellant, soïd and con- 
veyed thé 60 acres to two of their codefendants. Thereafter appellant ten- 
deredj hls deed conveying the town lot, and, it being ref used, brought the 
suit. 

Robert F*. Blair, for appellant. 

Charles G'. Watts (De Roos Bailey, on the brief), for appellees. 

Before SANBORN and HÛOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge (after statijig the facts as above). When 
the contract which appellant seeks to hâve specifically performed 
was made, the land in controversy was subject to the provision of Act 
June 28, 1898, c. 517, 30 Stat. 507, that it should not be transferred 
until after full title had been acquired by the allottee, and should not 
be liable for prior contract obligations. Hardridge, the allottee, who 
was a freedman enrolled as a citizen of the Creek. Nation, did not se- 
cure full title until October 13, 1903^ and in the meantime Congress 
had further expressed its pùrpose regarding the lands of the Nation, 
the tribal title to which was being extinguished by allotment and con- 
veyarice in severalty to its citizens, by providing in Act March 1, 1901, 
c. 676, 31 Stat. 863, that the lands Should not be aliénable by allottees 
or their heirs, except with the .^pprpval of the Secretary of the In- 
terior, at any time before the expiration of five years from the rati- 
iîcation of the agreement which the act tendered the Creek National 

*For otlier cases see same topio & § NUMbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Council for their action. And Act June 30, 1902, c. 1323, 33 Stat. 
503, contained a prohibition similar to that of the act of 1901, and 
f urther provided : 

"Any agreement or conveyance of any kind or character violative of any of 
the provisions of this paragraph shall be absolutely vold and not susceptible 
of ratification in any manner, and no rule of estoppel sliall ever prevent the 
assertion of its invalidity." 

The appellant contends that the provisions of the acts of Congress 
passed after the date of his contract are inappHcable. We do not think 
so. When appellant made his purchase and took possession, he did 
so in face of the express provision of the act of 1898 that the land 
should not be transferred by the allottee and should not be liable for 
his contract obligations. This was an attempt to évade the intent and 
purpose of the statute, and appellant in so doing did not succeed in 
fastening upon the property such a vested right as required observance 
and prevented Congress from making its prohibition more effectuai 
or from imposing others. The purpose of such législation was to pre- 
vent interférence with the labors of the administrative commission 
engaged in the task of extinguishing tribal titles and the allotment of 
the tribal property in severalty, and to protect a class of persons in- 
experienced in individual ownership and peculiarly susceptible to im- 
position. The statutes évince a clear purpose to déclare such con- 
tracts as that of appellant wholly void, and it certainly was not intend- 
ed by the subséquent removal of the restrictions to give them vitality 
so they might be enforced. 

The case is not like that of a valid contract to sell land of which 
the vendor, of contracting capacity, has not title at the time, but after- 
wards acquires it. Three weeks after the removal of the restrictions 
the Hardridges conveyed the land in controversy to two of their co- 
defendants. During that time they incurred no new obligation to ap- 
pellant, and there was no such ratification of the old one, even if it 
côuld hâve been ratified, as would entitle him to its enforcement in 
a court of equity. The bare averment that the parties were then per- 
forming the contract of sale meant nothing more than that possession 
remained as theretofore. 

The decree is afhrmed. 



FARMERS' FEED CO. v. INSURANCE CO. OF NORTH AMERICA. 
(Circuit Court of Appeals, Second Circuit. Deceuiber 15, 1908.) 

No. 101. 

INSTJBANCB (§ 377*) — MARINE INSUBANCE— ACTION— DEPENSES— UNSKAWOBTHI- 

NESS. 

Where défendant, knowing the âge and exact condition of a barge, in- 
sured her for opération in waters adjacent to New York at a high pre- 
mium, it could not claim as a défense to a loss of the barge by rough wa- 
ter encountered near Brooklyn Bridge, occasioned by wind and tide, that 
the barge was unseaworthy within the requlrements of the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 979; Dec. Dig. 
§ 377.*] 

•For otber cases see same toplc & § numbiib in Dec. & Am. Dlgs, 1907 ta date, & Kep'r Indexes 
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Appèal from the District' Court of the United States for the South- 
errt District ôif iNew York. 

On appeal by respondent from a decree in favor of the libelant for 
$4,658.30 in an action upon a policy of marine insurance. The facts 
are set out, in extenso, in the opinion of the District Judge which is 
reported in 162 Fed. 379. 

Kneeland,& Harison, for appellant. 
Wing, Putnam & BurHngham, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The action was brought to recover the loss 
on a cargo of brewers' grain while being carried on the Hbelant's barge, 
LydiaL. Mackey, from Newton Creek to Pier 14, North river, Septem- 
ber 11, 1906. The cargo was insured by the respondent by a time pol- 
icy for one year from April 30, 1906. The amount of insurance was 
$4,»00 anc^ the premium was $157.50, being at the rate of 3^ per 
cent. The ordinary rate was from 3 to 3i/^ per cent. On the day of 
the loss the Mackey was being towed by the tug Vigilant on a hawser. 
An empty coal barge was made fast to the Mackey on her starboard 
side. When in the vicinity of Brooklyn Bridge it was noticed that 
the Mackey had a list to starboard with several inches of water in her 
hold. Her master started the pump but could not control the water. 
On arriving at her destination she was tied up to the bulkhead. She 
then had 14 or 15 inches of water in her and continued to fill until 
she sank. Her cargo became a total loss. 

It is not pretended that any fraud or misrepresentation was practic- 
ed upon the insurance company in order to secure the policy. The 
Mackey was undoubtedly very old and somewhat decayed, but her con- 
dition, her history and ail the facts regarding her were fully known 
to the company at the time the policy was executed, a written rec- 
ord stating ail the particulars being on fîle with the company. The 
underwriters knew that she was not a désirable risk, they knew that 
they were taking more than the ordinary hazard and they guarded 
themselves against it by charging more than the ordinary premium . 
The theater of the Mackey's opérations were, by the express terms of 
the policy, confined to the waters adjacent to New York, practically 
New York Harbor. The ordinary périls of the sea were not in- 
tended, but only such périls as were to be encountered in the compara- 
tively quiet waters referred to. The question of seaworthiness must 
be considered in the light of the service required. 

The précise cause of the sinking is problematical. If there were a 
patch on the starboard side, which is doubtful, and if this patch were 
removed by the friction between the two boats, which is not satisfac- 
torily shown, and' if the removal of the patch left a hole exposed, it 
is still diiEcult to understand how sufficient water to cause a list to 
starboard could hâve been received through an aperture 18 inches above 
the water line. No one says the hole in question was below the water 
line and it is plaîh that if it were on the port side, as indicated by some 
of the testimony, water entering there would not cause a list to star- 
board. It is unnecessary to attempt to reconcile the testimony on this 
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point as the accident was undoubtedly produced by roiigh water en- 
countered near the Brooklyn Bridge occasioned by the wind and tide 
heing against each other, causing the Hght coal barge to pound heavily 
against the Mackey. 

We concur with the District Judge in thinking that when the re- 
spondent "knowingly took the risk, at a high premium, it should be 
held to its bargain and net be permitted to resort to the terms of the 
poHcy to overcome the claini." The facts bring the, case within the 
rule of Thebaud v. Great Western Ins. Co., 155 N. Y. 516, 50 N. E. 
284, and cases cited. 

The decree is affirmed with interest and costs. 



BARNES V. UXITED STATES. 

(Circuit Court of Appeals. Fifth Circuit. January 5, 1909.) 

No. 1,778. 

Evidence (§ 197*)— Compabison of Handwbiting— St,\ndard op Compabison. 
While papers net otherwise compétent cannot be introduced for the 
mère purpose of enabllng the jury to institute a comparison of hand- 
-writing, yet if admltted or proved to be geuuine. and they are properly in 
évidence for other purposes, tlie handwriting thereof may be compared 
with the instrument in question, and its geuuineness inferred therefrom. 
[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 681 ; Dec. Dig. 
§ 197.*] 

In Error to the District Court of the United States for the Northern 
District of Alabama. 

S. S. Pleasants, for plaintifï in error. 

Oliver D. Street and J. H. Montgomery, for the United States. 

Before FARDEE and SHELBY, Circuit Judges, and BURNS, Dis- 
trict Jiidge. 

BURNS, District Judge. The plaintiiï in error was convicted in the 
District Court under an indictment charging violation of section 3893 
of the Revised Statutes (U. S. Comp. St. 1901, p. 3658), in that he 
deposited in a post office of the United States a certain lewd and ob- 
scène letter, which letter was thereafter dehvered to the party address- 
ed. From the verdict and judgment thereon the défendant prosecutes 
this writ of error. 

More than 30 assignments of error are presented by the record and 
treated in the brief. It is not deemed necessary to consider them seri- 
atim; it being sufficient to say that practically ail of the assignments 
bring up for revision the action of the trial court in admitting testi- 
mony tending to establish, by comparison, that the ofïending letter 
was in the handwriting of the plaintifï in error. In the case of Moore 
V. United States, 91 U. S. 270, 23 L. Ed. 346, the question was whether 
the Court of Claims could compare a document purporting to hâve been 
executed by the claimant with his signature to another paper in evi- 

'Por otber cases eee eame toplo £ § numbek In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
166 F.— 8 
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dence for aiiother purpose in the case, and from that çomparison ad-; 
judge that the signature was his. Mr. Justice Bradley, in delivering 
the opinion, said : 

"The question is whether they [the Court of Claims] may détermine the 
genuineness of a slgnatiirie by comparing it wlth other handwriting of the 
party. By the gênerai rule of the common law this cannot be done either by 
the court or a jury, and that is the gênerai rule of this country. But the 
gênerai rule of the common law, disallowing a çomparison of handwriting as 
proof of signature, bas exceptions equally as well settled as the rule itself. 
One of thèse exceptions is that, if a paper admitted to be in the handwriting 
of the party is in évidence for some other purpose in the case, the signature 
or paper in question may be compared with it by the jury." 

This case is cited with approval in Williams v. Conger, 125 U. S. 
397, 8 Sup. et. 933, 31 L. Ed. 778, in which it was held that, while 
papers not otherwise compétent cannot be introduced for the mère 
purpose of enabling the jury to institute a çomparison of handwrit- 
ing, yet, where other writings admitted or prpved to be genuine are 
properly in évidence for other purposes, the handwriting of such in- 
struments may be compared with that of the instrument in question, 
and its genuineness inferred from such çomparison. Stokes v. United 
States, 157 U. S. 194, 15 Sup. Ct. 617, 39 L. Ed. 667 ; Hickory v. 
United States, 151 U. S. 303, 14 Sup. Ct. 334, 38 L. Ed. 170; Rogers 
V. Ritte'r, 13 Wall. 317, 30 U Ed. 417 ; 1 Greenleaf, Ev. § 578. 

It follows that the several instruments oflfered for the purpose of 
establishing by çomparison the handwriting of the défendant should 
hâve been excluded. 

Judgment reversed, and cause remanded, with direction to grant a 
new trial. 



BENBOW-BRAMMEE MFG. CO. y. STRATJS et al. 

(Circuit Court of Appeals, Second Circuit. Deeember 15, 1908. Rehearing 
Denied January 4, 1909.) 

No. 158, 

Patents (§328*)— Infbingement—Means roa Operating Washing Machines. 
Thç Schroeder patent, No. 535,465, for means for operating washing 
machines, claim 1, discloses patentable Invention, and, while the inven- 
tion is not generic, it is one of unusual merit, which entitles the patent 
tb a libéral construction and a fair range of équivalents as so construed. 
HeZ(î infringed. , 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appealfrom the Circuit Court of the United States for the Southern 
District of New York. 

On appeal from a decree holding valid and infringed elalm 1 of letters 
patent No. 535,4(85, granted to John Schroeder, March 12, 1895, for improve- 
ments In "means for operating washing machines." 

The patent has been before the courts Ih the foUowing cases: Schroeder v. 
Brammer (G. 0.) 98 Fed. 880 (Shiras, J.); Brammer v. Schroeder, 106 Fed. 
918, 46 C. C. A. 41 ; Benbow-Brammer Co. v. Simpson Mfg. Co. (0. O.) 132 
E'ed. 614 (Seàmàn, J., on motion for Injunctlon) ; Same v. HefCron-Tanner Co. 
(G. O.) 144 Ffed; 429 (Ray, J.) ; Sanie v. Elchmond Cedar Works (0. O.) 149 

*FoT olbér oases see same tocic & S nvmbeb in Dec. & Am. Digs..l907 to date, & Rep'r Indexes 
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Fed. 430 (Kohlsaat, J., on motion for Injunetlon) ; Same v. Lee S. Knapp (An- 
dersen, J., V. Indlana : uo opinion filed) : Same v. Wayne Mfg. Co. (C. C.) 157 
Fed. 559 (Dyer, J.) ; Same v. RlcUniond Cedar Works (C. C.) 159 Fed. 161 
(Kohlsaat, J., on final hearing). In ail of thèse décisions the patent has beeu 
sustalned, but in the case against the Rlchmond Cedar Works It was held not 
to be infringed. 

The décision of the Circuit Court is reported in Benbow-Brammer Mfg. Go. 
V. Straus, 158 Fed. 627. 

Wm. Houston Kenyon, Charles C. Bulkley, C. D. Davis, and W. R. 
Davis, for appellants. 

Philip Mauro, Taylor E. Brown, C. Clarence Poole, and Ralph L,. 
Scott, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The first assignment of error is as follows : 

"The court erred in holding the letters patent in suit, No. 5.35,403, to be good 
and valid in law as respects the first claim thereof." 

We do not understand that the défendants rely with great confidence 
upon this assignment. However this may be we are convinced that 
the first claim is valid and deem it unnecessary to add to what has been 
said over and over again in the prior décisions. If the doctrine of stare 
decisis has not become obsolète in patent causes it surely should be 
applicable to a case where litigation has been fierce and persistent for 
eight years and where the décisions hâve been uniform in sustaining 
the validity of the claim. We can add nothing to the argument in favor 
of validity f ound in the prior opinions, 

The décision of the (Circuit Court of Appeals of the Eighth Circuit, 
sustaining the patent, was made February 25, 1901, but infringe- 
ments hâve continued to the présent time, thus affording silent but 
persuasive confirmation of the value of the patented combination. The 
presumption that Schroeder's contribution to the art was a meritorious 
one grows more cogent as time goes on and effort after effort to évade 
his claim is made and defeated. If his machine is no better than prior 
machines, why is it that there is such a determined effort to make, use 
and sell it? Why is it that at the risk of being haled into court for 
their acts infringers continue to exist ? We think the answer is obvions. 
Schroeder, by an ingénions and lucky combination of old éléments, has 
produced a machine exactly suited to the needs of the user. Easily 
manipulated, simple in construction, effective in opération and reason- 
able in price, it naturally supplanted other machines of this type. 

The second assignment présents the only debatable question in the 

record. It is as follows: 

"The court erred in holding the défendants hâve infringed the first claim of 
the said letters patent." 

In approaching the considération of this question we feel justified, 
in view of the facts to which brief allusion has been made, in placing 
a libéral construction upon the claim. The invention, though not 
generic, was one of unusual merit, entitling the patentée to a fair range 
of équivalents. That the machine of the défendants performs the 
same function and accomplishes the same resuit must be conceded ; 
the only question, therefore, remaining to be decided is whether they 
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pefform that function and accomplish that resuit in substantially the 
same mannèr as the complainant. 

The daim in controversy is as f ollows : 

"1. An operating sliaft having a rotary reciprocatlng motion, a cyliuder 
placed upon the shaft and having a sliding movement tUereon, and through 
which cylinder motion is alone eonimunicated to the shaft, and a double row of 
teeth or cogs upon the cylinder extending at an angle to the shaft, comblned 
with a driving shaft having means for revolving it attaclied to one end, and a 
wheel for engaging thé teeth on the cylinder at the otlier, the driving shaft 
helng driven continuously in one direction, substantially as shown." 

The daim relates to improvements in washing machines of the 
agitator type by which the clothes to be washed are given a reciprocat- 
lng movement of rotation within the tub. The operator, who revolves 
a crank continuously in one direction, causes the stirrer head, which 
agitâtes the clothes in the water of the tub, to revolve first in one direc- 
tion and then in an opposite direction. The distinguishing feature of 
the invention was the agitation of the clothes in the stationary tub by 
the continuous rotating of the driving crank in one direction. The prior 
art has been so carefully and thoroughly considered in the former opin- 
ions that we deem it unnecessary to enter into a detailed discussion 
thereof. Sufiice it to say that after an examination of the record we 
find nothing which anticipâtes the daim or limits it to the exact struc- 
ture described and shown. The varions éléments, considered separately, 
were well known but we can find no instance where they were combined 
in a machine of this type to do the work in question. 

The défendants' structure is described at length, and we think 
correctly, in the opinion of the judge of the Circuit Court. It shows a 
skillful attempt to avoid the daim by the substitution of well known 
équivalents for some of the éléments which do the identical work of 
the Schroeder combination. In both structures the stirrer is agitated 
by a rack and pinion motion, the rack being located on the operating 
shaft and the pinion on the driving shaft. The main différence be- 
tween the two is that in Schroeder's machine the reciprocatlng motion 
is produced by the up and down movement of the rack and in défend- 
ants' by the up and down movement of the pinion. This change is 
accomplished by substituting for the driving shaft of the daim a driv- 
ing shaft which, as the défendants' brief asserts, "is well known in 
mechanics as a 'floating' shaft," and making the necessary mechanical 
changes incident to the substitution. 

We are dealing, not with a great invention, but with a meritorious 
one which has made a distinct advance in the art in question. We think 
the daim should be given an interprétation libéral enough to protect 
the inventor from the use of machines which differ only in nonessen- 
tial changes which any skilled mechanic would know enough to make. 

The decree is affirmed with costs. 
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THE FAIE T. DOVER MFG. CO. 

(Circuit Court ol Appeals, Seventh Circuit October 6, 1908.) 

No. 1,445. 

1. Patents (§ 257*)— Rights op Patentee^Conthol of Pbice of Invintiow. 

The owner of a patent bas the right to reserve to himself as a part of 
bis monopoly the control of the priée at which dealers may retail the 
patented product to users. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. î 257.*] 

2. Patents (| 257*) — Rights op Patentée — Contboi, of Pkice op Invention. 

The sufficlency of the prlnted notice on a patented article of the réser- 
vation by the owner of the patent of the right to fix the retail price at 
which it may be sold Is Imniaterlal in case of a dealer who had actual 
notice of the réservation and the established price. 

[Ed. Note. — ^Por other cases, see Patents, Dec. Dig. i 257.*] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Eastem District of Illinois. 

Walter H. Chamberlin, for appellant. 
Morse Ives, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Appellee is owner of patent No. 649,913, 
issued May 22, 1900, to one Clark for improvements in sadirons; 
and Controls and directs the making, and endeavors to control the 
marketing, of the patented product. To carry out its endeavor, ap- 
pellee has always refused to make absolute and unconditional sales 
of its sadirons, and has put them in the hands of dealers only on the 
condition that they should be sold at retail by such dealers, their 
agents, and their successors in interest, to intending users at uniform 
priées prescribed by appellee. In addition to this limitation of the 
right of sale imposed upon dealers by appellee in its direct intercourse 
with them, appellee placed upon the box in which each set of sadirons 
was handled a printed notice to the efifect that restrictions as to mini- 
mum priées had been made by appellee, that a violation of the restric- 
tions would be treated as an infringement of the patent, and that if any 
dealer into whose hands the sadirons should come did not know the 
price he should inquire of appellee. 

Appellant is a retail merchandising corporation. On this appeal it 
is complaining of a decree that enjoins it from advertising and selling 
the sadirons of appellee's patent at eut priées. 

The right of an owner of a patent to reserve to himself as a part 
of his monopoly the control of the price at which dealers may retail 
the patented product to users was upheld by us in the case of Victor 
Talking Machine Co. v. The Faîr, 123 Fed. 424, 61 C. C. A. 58. Sim- 
ilar views were also expressed in Fuller v. Berger, 120 Fed. 274, 56 
C. C. A. 588, 65 L. R. A. 381, Rubber Tire Co. v. Milwaukee Rubber 
Works, 154 Fed. 358, 83 C. C. A. 336, and Indiana Mfg. Co. v. J. I. 
Case Co., 154 Fed. 365, 83 C. C. A. 343. 

•For othtr cas» «ee lame topic * i inTMBBB in Dec. & Am. DIca. ItOT to date, & Rep'r Inflaxai 
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Appellant urges that the doctrine of those cases is not applicable 
hère, because appellee's printed notice does not definitely point out 
what part of the monopoly has been reserved. And counsel vividly 
pictures the pitfalls in which innocent dealers might be entrapped if 
such a printed notice were held to be sufiicient. But the record ex- 
plicitly estabiishes that appellant, before it began to deal in this pat- 
ented product, had full knowledge of the uniform priées that had been 
established by appelleé and were being maintained by other dealers, 
and of the limited right of the party f rom whom it pbtained the sad- 
irons. So, although its intention may hâve been to test the sufficiency 
of the printed notice, appellant is not in a position to restrict appel- 
lee's case to that feature, 

Wè find riothing in the cases of Continental Paper Bag Co. v. East- 
ern Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122, 
Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 L. Ed. 
1086, and Globe Newspaper Co. v. Walker, 210 TJ. S. 356, 28 Sup. 
Ct. 726, 52 L. Ed. 1096 (decided June 1, 1908), that requires a limi- 
tation of our holdings with respect to the nature and extent of the 
patent monopoly. " 

The decree is affirmed. 



ARROWSMITH MFG. CO. V. B. T. GILBERT MFG. CO. 

(Circuit Court of Appesils, Second Circuit December 15, 1908.) 

■ Ko. 97. 

Patents (§ S28*)— pATENTÀBtffi iNvkNTioîîr— Instep-Stjpport. 

/The Àrrowsmlth patent, No. 748,5.'53, for an Instep-support or arcli-prop, 
clalm 3, relating to a nonmetalilc coyerlng pièce and tbe fastenlng there- 
of to the métal support, is void for lack of patentable Invention. 
■ [Ed. Note. — For other cases,; see Patents, Dec. Dlg, § 328.*] 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

For opinion below, see 158 Fed. 307. 

Stephen J. Cox, for appellant. 

Albert E- Lyncla and Clifford E. Dunn, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Jùdge. But little need be added to the opinion of 
the judge of the Circuit Court. 

Concededly the field of invention was a narrow one, the patent be- 
ing for an improvetnetit upon an instep-support covered by a prior 
patent to Arrowsmith. The third claim sufficiently discloses the na^ 
ture of the patèntee's latest contribution to the art. It is as follows: 

"3. In côinbinatlon with a metallic instep-support or arch-prop, having Its 
body portion curved to fit the undçr surface of the normal arch of the 
Instep, and having its slde portion curved to fit the side surface of the 
normal arch of the instep of a non-m0talic cov&ring pièce, moulded to fit 
the upper surface of the support or prop' and secured thereto at points near 

*£*or other cAsea see eaise topic & § numbeb tu' Dec, & Am. Digs. 1907 to date, & Rep'r Indexes- 



ABEOWSMITH MFG. CO, V. B. T. GILBERT MFG. CO. 119 

the Une of junctlon of the body portion and the side portion, the portions of 
the eovering pièce lying against the body portion and against the side portion 
being free; substantially as described." 

The only novel feature is the addition to the old structure of "a 
non-metallic eovering pièce, moulded to fit the upper surface of the 
support or prop and secured thereto at points near the Hne of junc- 
tion of the body portion and the side portion." In other words, the 
alleged invention résides iji eovering the old support with leather and 
fastening the cover to the support at the points indicated. Covering 
metallic devices designed to come in contact with the hunian body with 
leather and similar substances was, of course, old at the date of the 
patent. Indeed, leather had been previously used to cover inetal sup- 
ports for the instep arch. 

Davies, in his English patent of 1898, says : 

"The entire plate, together with the sprlngs, Is Inclosed in a case of leather 
or other flexible material, fitted and stitclied tipon them to prevent the métal 
from coming in contact with the foot, vvhilst leaving the plate suJflcientlj 
flexible in every direction." 

In 1897 Holland described a leather sole pièce with strips of tem- 
pered steel on the under side thereof to support the instep arch, the 
parts being fastened together by rivets at points similar to those ôf the 
patent in suit, and otherwise left free. 

In his English patent of 1885 Holland describes his invention as 
f ollows : 

"A band of flexible steel formed to the proper and natural shape of the 
inside waist of the human foot and fastened at each end by rivets, or other- 
wise, to a sole of leather or any other material either on the under or upper 
surface of the sole. ïhe sole to which the band of steel is fastened may be 
a separate sole to be worn inside a boot or shoe or it may be the insole of a 
l>oot or shoe." 

So that the controversy is lirnited to the single inquiry, Did it in- 
volve invention to attach the two parts together at the points shown 
in the drawings of the patent ? 

The location of the fastenings is described as f ollows: 

"The eovering pièce is secured to the instep-support or arch-prop by rivets 
or other fastening devices 6 at two points only. oue near the forward end of 
the body portion 1 and the other near the heel end." 

In the claims the fastenings are to be placed "near the line of junc- 
tion of the body portion and side portion." The proof leaves the 
exact location of this line in a somewhat uncertain and nebulous con- 
dition. It is unnecessary to attempt to reconcile the différences of opin- 
ion expressed by the experts as we are convinced that it did not re- 
quire an exercise of the inventive faculty to locate the rivets anywhere 
in the debated territory. 

Having in view the objects to be attained, which were apparent to 
ail, it would seem that the fastening was made not only in the natural 
and obvions way, but, indeed, in the only way possible if the rivets 
which hold the reinforcing plate to the body portion are to be utilized. 

The theory that the riveting line was selected because there is no 
bending of the métal with resulting crystallization at the points in 
question, is too theoretical and spéculative for practical application. 
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We agrée wîtH the Circuit Court in thinking that the claims in ques- 
tion are void for lack of invention. 
The decree is affirmed with costs. 



YESBERA T. HAEDESTY MFG. CO. 

HARDESTÏ MFG. 00. V. ÏESBERA. 

(Circuit Court of Appeals, Slxth Circuit December 23, 1908.) 

Nos. 1823, 1824. 

1. Patents (§ 312*)— Suits for Infringement— Profits— Evidence. 

Where, on an accounting for profits for Infringement of a patent, th» 
défendant fails or refuses to produce hls books as ordered by the court, 
from which the estent of the Infrlnging sales mlght be ascertalned, every 
doubt should be resolved agalnst hlm, and the court Is justified in act- 
ing on less deflnite and certain évidence. In such case testimony of em- 
ployés of défendant who are able to state approxlmately the number of 
Infringing articles ruade and sold each year during the time of infringe- 
ment may properly be made the basls of a decree. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. S 312.*] 

2. Patents (§ 318*) — Suits foe Infeingement — Profits— Entiee ce Paetial 

Profits. 

The rule that, vfhere a patent is for an improvement to authorize the 
recovery of profits from an infringer, the owner must separate or ap- 
portlon the profits made by défendant between the patented feature and 
the unpatented features, does not apply to a patent for a comblnation as 
a unit in which the parts co-operate. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 572; Dec. Dig. î 
818.» 

Accounting by infringer for profits, see note to BriclilU v. City of New 
Yorlî, 50 0. C. A. 8.] 

S. Patents (| 312*)— Suits Foe InfrinQIcment— Damages— Sufficienot of Evi- 
dence. 

Complainant sold articles made under its patent at $2 each, and défend- 
ant made and sold infringing articles at $1.70 each. In a suit for in- 
fringement the reasonable cost of producing and marketing each article 
was determlned, and the différence between such cost and $1.70 was 
awarded complainant as profits made by défendant. Ueld, that it could 
not be assumed from such f acts that but for defendant's infringement com- 
plainant could hâve supplied the same customers at a priée exceeding $1.70, 
BO as to entitlè it to damages in addition to the profits allowed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 312.*] 

Appeals from the Circuit Court of the United States for the North- 
ern District of Ohio. 
Almon Hall, for Yesbera. 
Wilbur Owen, for Hardesty Mfg. Co. 

Before LURTON, SEVÉRENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. Thèse are cross-appeals taken from the 
final decree of the Circuit Court in a patent case which has been twice 
before this court, first on appeal from a decree dismissing the bill on 

•For other casea «ea same topic & i numbsb In Dec. & Am. Sigs. 1907 to date, & Rep'r Indexe» 
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demurrer, upon the ground that the patent was invalid, 111 Fed. 386, 
49 C. C A. 397, when the decree was reversed, and again on appeal 
from a decree dismissing the bill at the hearing on pleadings and proofs 
on the same ground as before, 133 Fed. 916, 67 C. C. A. 210, when the 
patent was held vaHd and the decree reversed. The cause was re- 
manded with directions to enter a decree for the complainant, and an 
ascertainment of the profits and damages to which the complainant was 
held entitled in conséquence of the infringement of which the défend- 
ant was adjudged guilty. The decree which we ordered was entered, 
and a référence to the master to take an account of profits and dam- 
ages was included in the decree. The resuit of the référence was a 
report from the master filed May 28, 1907, and a supplemental and 
final report filed June 7, 1907, from which it appears that the master 
found the complainant entitled to recover profits in the amount of 
$2,673.42, but nothing for damages. Exceptions to the report were 
taken by each of the parties, ail of which were overruled by the court, 
as was also a motion made by the complainant, upon the provision 
of the statute in that regard, for an increase of the sum which should 
be found due by the court for damages. A decree was passed con- 
forming to the master's report. The coniplainant's contentions are, 
in substance, that the court below erred in that it did not decree an 
adéquate sum for profits; that the court erred in allowing an exces- 
sive commission to defendant's agents for making sales; and that the 
court erred in not allowing the complainant substantial damages, and 
in not awarding an increase thereof. The défendant complains that 
the court allowed any profits whatever to be recovered. The conten- 
tion of the défendant is related to that of the complainant that the 
allowance for profits was too small ; and they make but one topic. 

By the order of référence, the défendant, his attorneys, agents, 
clerks, etc., were directed to attend before the master, and to produce 
before him such account or business books, papers, vouchers, and 
documents as the master should require. It appears from the master's 
report that upon the opening of the proceedings before him the mas- 
ter, on motion of counsel for the complainant, ordered the défendant 
to produce the books and papers mentioned in the court's order. The 
order not being complied with, a subpœna duces tecum issued directed 
to the défendant requiring him to appear forthwith and bring with 
him "ail books, papers, and cards and written records then existing. 
involving in any wise automatic stools made and sold in infringement 
of the complainant's patent." The défendant did not appear, but 
instead his bookkeeper came, and produced a package of account cards, 
and a statement of sales, ail relating to sales made during the first 
10 months of 1904; and he testified that thèse were ail the records 
they had of the infringing sales, and that they could find no records 
going back of 1904. The infringement complained of extended from 
the year 1898 to the end of 1904. This suit was begun on April 12. 
1899. And, there being no restraining order against him, the défend- 
ant continued the business until the final decree was pronounced by 
this court sustaining the patent. Notwithstanding the représentations 
made and sworn to by the défendant and his bookkeeper that the ac- 
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count Cards- prodtlced as above showed ail the sales made during the 
10 months of 1904, and that they amoimted to only 565 stools, the 
complainant's counsel was able from thèse and other sources to prove 
that during that year there had been actual sales to the number of 
1,171, and the master so finds, adding that "there may hâve been a 
much greater number of such stools made and sold in 1904 and each 
of the preceding years, but, on account of the nonproduction of the 
books and accounts of défendant or other satisfactory évidence, no 
accurate statement can be made by the master." It is évident that the 
master believed, what no one else could help believing, that the de- 
fendant's books, if produced, would prove what number of stools the 
défendant had sold, or that, if no record of any kind had been kept, 
it must hâve been for the purpose of concealment and making the 
proof of the extent of the infringement difïicult, if not impossible. It 
was shown by those in the employment of the défendant, among them 
a bookkeeper, that books had been kept, but were lost or had been 
destroyed ; but no one testifies how or when they could hâve been lost 
or destroyed. The guarded and vague replies of the défendant and 
his bookkeeper to questions put to them in regard to the books and 
records kept in the business must hâve been unsatisfactory to the mas- 
ter, for though in his first report he was charitable enough to say that 
he was not disposed to charge them with dishonesty, yet in his final 
report he says : 

"Since the flling of my draft report, I hâve re-read ail the testlmony and re- 
consldered ît. At the tlme I filed the report, I was deslrous of arriving at a 
conclusion that would not reflect upon the honesty and iutegrlty of wituesses, 
but I am now forced to the conclusion that the books, cards, and records that 
would be the best évidence of the number of antomatic stools sold and the 
priées received hâve been wlllfully withheld. Jlr. Ellsworth, the bookkeep«-. 
protests that he does not kûow of any destruction of such évidence, and very 
adroitly avoids an opinion as to the whereabouts of the books ; but I am con- 
vinced, and so flnd, that if he does not know where thèse documents are. he 
knows the namè of the person who does know, and that their production was 
possible àt any time during the inquest as to profits, if Mr. Yesbera had so or- 
dered." 

And if the books had not been lost or destroyed, in proof of whicli 
there was nothing but the vague suggestions of thèse witnesses, no one 
who reads this record could fail to agrée with the master in his final 
conclusion. The master's report of the proceeding before him fills 
230 or more pages of the printed record, and shows a long but unavail- 
ing endeavor to elicit from the défendant the proof which would hâve 
made it easily possible for the master to ni^ke a right and just report 
upon the subject of the référence. It may be that more stringent 
measures might bave been taken to enforce the order of the court, if, 
as the master believed, the défendant had the control of the missing 
books and records. But the défendant cannot complain of that. His 
failure or refusai to produce the most satisfactory évidence leaves his 
case exposed to the presumption that if produced it would tell against 
him, and compels the court to rely on the less definite and certain évi- 
dence which the record may supply. This is a rule by which the courts 
are governed. If they fail to observe it, the rights of parties may ut- 
terly fail of protection. 
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Authority for thèse views is found in many décisions. In Rubber 
Company v. Goodyear, 9 Wall. 788, 19 h. Ed. 566, the manner of do- 
ing business by the infringer is described by the court at 9 Wall. 803, 
19 L. Ed. 570, where it is said : 

"The Providence Company manufactured articles covered and not covered 
by the patent In question. No separate account was kept as to thelr respective 
cost and profit. The business as to both was se intermingled and confused 
that approximate results only were possible ; and thèse were attainable by but 
one process." 

And the process approved was based upon the assumption that the 
profits on the patented articles were the same as those on the unpatent- 
ed articles. There was no proof that they were exactly the same, but 
that afïorded the best basis for an approximation that could be found 
in the record. Then (9 Wall. 803, 19 L. Ed. 571) the court, by Mr. Jus- 
tice Swayne, referring to the defendant's contention that there should 
be a déduction of the profits on unpatented articles, said : 

"He [the master] refused to allow the profits due to éléments not patented 
which entered into the composition of the patented articles. There may be 
cases in which such an allowance would be proper. This Is not one of them. 
The manner in which the bocks of the Providence Company were kept renders 
such an account impossible as to the business done in their name. The con- 
duct of the défendants in this respect bas not been such as to commend them 
to the favor of a court of equity. Under the circumstances, every doubt and 
difBculty should be resolved against them. The allowance was properly de- 
nied" — citing Lupton v. White, 15 Ves. 432, and other cases. 

Lupton V. White was aiso cited as one of the authorities on which 
Chancelier Kent affirmed the same principle in Hart v. Ten Eyck, 2 
Johns. Ch. 62, 108. We hâve applied it to cases of accounting for 
profits in patent infringements in which there kad been inéquitable 
conduct in the management of the infringer's business or in withhold- 
ing the évidence in his control which would most certainly prove the 
extent of his infringement. P. P. Mast & Co. v. Superior Drill Co., 
154 Fed. 45, 57, 83 C. C. A. 157; Brennan & Co. v. Dowagiac Mfg. 
Co. (C. C. A.) 162 Fed. 472; Dowagiac Mfg. Co. v. Superior Drill 
Co. (C. C. A.) 162 Fed. 479. To the same point is Wales v. Water- 
bury, 101 Fed. 126, 41 C. C. A. 250, of the Second Circuit, a patent 
case. Other cases decided upon the same principle are cited in Bren- 
nan & Co. V. Dowagiac Mfg. Co., supra. 

Of course if, in the absence of the better proof, there is still nothing 
of substance left on which the court can lay hold, there is no help, and 
the plaintiff must endure his loss. In the présent case, however, there 
was évidence from which the number of stools sold and the profits 
made could be estimated with a degree of probability which would ap- 
proximate the true amounts, and, if the master had fixed upon some 
seemingly safe minimum, there would hâve been some approach to 
justice, and really more indulgence to the défendant than he was en- 
titled to hâve. Mr. Milner, the former président of the complainant, 
testified that about April 1, 1899, he was in the office of the défendant, 
and the bookkeeper showed him the order book indicating the number 
of stools then sold since August, 1898, when the défendant commenced 
the business, and found it to be between 6,000 and 7,000. This would 
indicate a rate of at least 9,000 per annum. There was évidence tend- 
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ing to show that the number of sales made waa increasing rather than 
diminishing during the continuance of the infringementj which was 
more than five years. Three employés of the défendant who had 
been engaged, two of them at least, nearly the whole time of the in- 
fringement, in the manufacture of thèse stools, testified that they could 
give an approximate estimate of the number which passed through 
their hands, and the number given by one of thèse two witnesses for 
five years was 31,768, and that by the other for five years and three 
months was 32,134. ^ third witness worked about half the time, 
and was engaged in finishing and striping the stools ; and his estimate 
of those passing through his hands for this half the time was 15,557. 
In the circumstances it would seem that this was the only available 
testimony which the complainant coùld supply. Counsel for défend- 
ant denounces it as wild, reckless, and altogether unreliable proof, 
hardly worth considering. But the défendant could hâve easily refuted 
it by producing his books if he had been so minded, and thèse the com- 
plainant was ready to accept. We think the master erred in declining 
to regard the testimony which the complainant adduced in regard to 
the extent of the sales. It seems to us the kind of évidence which the 
rule accepts, where the better évidence is suppressed or destroyed by 
the défendant. There was sufficient évidence of the cost of production 
and making sales, and of the priées at which they were sold. 

Counsel for défendant states that he "has felt that the présence or 
absence of defendant's records was immaterial until such time as the 
complainant had, under the well-settled rules in cases of this character, 
produced some évidence as to whether it was entitled to recover any- 
thing at ail." But this opinion, whatever might be its efifect upon the 
recovery of punitive'damages, could not relieve the party from his ob- 
ligation to comply with the order of the court to produce his books 
or lessen the efifect of his withholding the best évidence upon the right 
of the other party to produce the best obtainable. The view of coun- 
sel above expressed seems to hâve been entertained throughout, and 
perhaps the defendant's conduct may be in part explained by it. While 
we do not doubt its sincerity, we are bound to say that we think it an 
entirely erroneous opinion. 

Counsel relies upon the case of Garretson v. Clark, 111 U. S. 120, 
4 Sup. Ct. 291, 28 L,. Ed. 371, to support the conclusion which he 
States as follows : 

"ïhe action of the court in rendering jiidgmeut against défendant for any 
amouut whatever, lu the total absence of any évidence even teudlug to show 
that the défendant has made any profits growiug out of his use of the pat- 
ented Invention, as distinguished from that part of the devlee which belonged 
to the public, was elearly erroneous and should be reversed." 

The unanimity with which infringers seek the shelter of that case is 
something remarkable. But it is a misconception to suppose that it 
has any application to a case like this, as must be seen upon a due 
considération of it. It was a case foUnded on patents for improve- 
ments "in the method of moving and securing in place the movable 
jaw or clamp of a mop-head," as Mr. Justice Field puts it. To be 
more précise, it was for the provision of a nut to be connected with the 
collar of the movable clamp and adapted to move up or down on the 
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threaded shank of the handle. And, as the learned justice says, "with 
the exception of this mode of clamping, mop-heads like the plaintiff's 
had been in use time out of mind." Then he proceeds to state the rule 
so often cited: 

"When a patent Is for an Improvemeut, and not for an entli-ely new 
machine or contrivance, the patentée must show in what particulars his 
improvement has added to the usefulness of the niîichine or contrivance. He 
jmist separate its résulta distinctly from those of the other parts, so that 
the benefits derived from it inay be distinctly seen and appreciated. The 
rule on this head is aptly stated by Jlr. Justice Blatchford In the court 
below: 'The patentée,' he says, 'must in every case glve évidence tending to 
separate or apportion the defendant's profits and the pateutee's damages 
between the patented feature and the unpatented features, and such évidence 
must be reliable and tangible, and not conjectural or spéculative ; or he must 
show, by qually reliable and satisfactory évidence, that the profits jJnd dam- 
ages are to be caleulated on the whole machine, for the reason that the entire 
value of thff whole machine, as a marlsetable article, is properly and legally 
attributable to the patented feature.' " 

Thus it is seen that what he is speaking of is a patent for an im- 
provement, and not of an entirely new machine or contrivance, and its 
apphcation to the latter is further excluded when he speaks of the 
apportionment "between the patented feature and the unpatented fea- 
tures." Now when we remember that there are two classes of pat- 
ents, one for simple éléments, and another for combinations of élé- 
ments, and the distinguishing characteristics of the two classes, it is 
readily seen how impossible it is to apply this language to the other 
class of patents than those of the class specified. In a combination pat- 
ent there are no unpatented features in the sensé that they are sepa- 
rable from patented ones, and no one of the éléments is patented. 
They may alî be old and not patentable at ail unless there is some new 
combination of them. The point to be emphasized is that the law 
looks not at the éléments or factors of an invented combination as a 
subject for a patent, but only to the combination itself as a unit dis- 
tinct from its parts, and in such case there could be no comparison of 
patented and unpatented parts. 

On the other hand, an improvement présupposes something al- 
ready existing and which would remain if the improvement were to 
be taken oS. In such a case there would be little difficulty in finding 
the value of the former structure, if it had any, and comparing it with 
the improvement added; and of course the différence would be the 
value of the improvement. Such a case was Garretson v. Clark. An- 
other good illustration is the case of the harvester improved by the 
driver's seat, in Seymour v. McCormick, 16 How. 480, 14 L. Ed. 1034, 
to which we referred in a former discussion of this subject. By parity 
of reasoning, if the combination were in itself but part of the structure 
in which it is located, the question would be upon a comparison of 
the value of the other parts without the patented combination and the 
value of ail the parts assembled in a structure. This distinction was 
referred to by us in the case of Brennan & Co. v. Dowagiac Mfg. Co. 
(C. C. A.) 162 Fed. 475. But it was not new. It was distinctly im- 
plied, if not expressed in Garretson v. Clark. It had been made the 
basis of décision by Judge Wheeler in Ruggles v. Eddy, 3 Ban. & 
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A. 637, Fed. Cas. No. 12,116; by Judge Shipman in Zane v. Peck 
(C. C.) 13 Fed. 475, distinguishing Garretson v. Clark; by Judge Coït 
in Fifield v. Whittemore (C. C.) 33 Fed. 835, and by Judge Wales in 
Creamer v. Bowers (C. C.) 35 Fed. 306. It seems to us that this dis- 
tinction would, if attended to, go far toward relieving the embar- 
rassment which has sometimes been encountered from the assumption 
that the rule laid down in Garretson v. Clark applies to the infringe- 
ment of patents of ail descriptions. 

In the case at bar, the object of the invention was to provide a seat 
in front of the counter, which, when not in use by customers, would 
automatically rise up to the counter in front of it, and which could be 
easily moved back to its place by the hand when wanted for use ; and 
it was patented as for a combination of ail the parts of a counterseat 
assembled in the manner described in the spécifications and claims. 
And the master was right in so construing our fornier opinion in this 
case. And it foUows that ail discussion founded upon the idea that 
Milner's invention consisted merely of the provision of the spring D 
and the rest "d" is without profit and misleading. It is true that we 
said in the opinion, reported in A. R. Milner Seating Co. v. Yesbora, 
133 Fed. 916, 67 C. C. A. 310, that "the controversy in respect to the 
validity of the patent seems to be narrowed to the provision, and par- 
ticularly to the location of the spring D and the rest 'd.' " And so it 
was. But the novelty of every combination must dépend in large 
measUre upon the novelty of the éléments of which it is made up and 
each is, and must be, a co-operating clément whose characteristics af- 
fect the other associated éléments. A new élément makes a new 
whole, and it was for the purpose of demonstrating the novelty of the 
stool that the observation cited was made. And the pointing out of 
the particular novel feature of one or more of the factors should not 
hâve misled any one into the supposition that we regarded the inven- 
tion as one consisting wholly of thèse features, and that only those 
were infringed and to be considered in the estimate of damages or 
profits. 

We think the cross-appeal of the défendant below should be dis- 
missed with costs, and that on the appeal of the complainant the de- 
cree of the court below should be reversed and the cause remanded, 
with costs to the complainant. It remains to be determined what 
judgment should be directed to be entered in the court below. From 
the testimony of the defendant's employés in regard to the sales during 
the last five years of the infringement, and the testimony of Milner in 
regard to the period prior thereto, and the findings of the master in re- 
gard to the comparative number of sales in each of the several years, 
we conclude that a reasonably safe estimate of the number of sales 
made by the défendant during the whole period would be that there 
were at least 36,000. The master finds that the profits amounted to 36 
cents on each stool. From the évidence we judge that justice was 
much tempered by this finding ; but we shall let it pass, because of the 
latitude which the law accords to the master in respect to findings of 
fact. The resuit is that the complainant is entitled to recover as profits 
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the sum of $12,960, to which is to be added a sum resulting from the 
correction of an error next to be considered. 

The complainant urges that, whereas the master allowed 331/^ per 
cent, for agent's commissions on sales, the testimony fairly showed 
that not more than 25 per cent, was actually paid. The testimony upon 
this subject was the oral évidence of the défendant himself, who left 
his books behind. His testimony, first and last, ranged from 15 per 
cent, to 33%. We cannot help thinking that, in the circumstances of 
this casç, the master cannot be justified in this finding by the rule be- 
fore adverted to. The allowance was excessive and must be reduced. 
We agrée with the contention of counsel for the complainant that not 
more than 25 per cent, shoiild hâve been allowed. The resuit of this 
réduction of expenses. would be to increase the profits by 8V3 per 
cent, of the price for which the stools were sold. It is fair to assume 
that the expense of selling, if otherwise than on commission, would be 
about the same as if by agents so paid. Ordinary business, économies 
would indicate this. From the findings of the master we condude 
that the sale price was about $1.70, of which 8% per cent, is 14.25 
cents. This, multiplied by the number of stools sold, amounts to $5,- 
130. The sum of thèse totals, $12,960 and $5,130, is $18,090. 

Then as to the subject of damages. The master found that none 
were proved. The foundation of the claim in that regard is that the 
complainant's selling price was $2 for each stool of the common size, 
and about $2.25 for the larger. To the extent of a price of $1.70, the 
complainant has already been compensated in profits, It might proba- 
bly be conceded that the plaintiff could hâve made and sold the stools 
which the défendant made and sold. But it does not follow that it 
could hâve sold thera at the price of $2 and $2.25. We cannot assume 
that the price would hâve made no difïerence to purchasers, nor can we 
assume that any definite number of the purchasers would liave bought 
at the complainant's prices. And with respect to the complainant's 
contention that it was compelled to sell its own stools at a lower price 
by the defendant's compétition, how can we know from anything ap- 
pearing in this record that it could hâve sold them at a higher price 
than the défendant did, or how much concession below that it was ob- 
liged to make in order to sell its own ? Let it be assumed that the com- 
plainant could hâve made and sold the same stools as the défendant 
did and at the same price, for, as we hâve said, we cannot assume that 
it could hâve sold them for more. What has the plaintiflf lost? The 
master has found what the cost of production was, and he has donc this, 
not upon proof of the actual cost to the défendant, but upon the basis 
of reasonable or probable cost, and this he must hâve done with due 
regard to the defendant's facilities, and thèse are not shown to hâve 
been inferior to those of the complainant. And this is the basis upon 
which the master estimated the profits, and we hâve allowed them. It 
is easy enough to state theoretically what should be allowed as profits 
and what as damages, but in many cases it is practically a difiîcult mat- 
ter to draw the line between them, and the présent is one of such cas- 
es. The law certainly does not permit the duplicating the same élé- 
ments of damages (we use that term in its generic sensé) upon both 
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grôunds for recovery, and, when they hâve been allowed upon one 
ground, the court should be careful to see that they are not given up- 
on the other. In fine, we are not able to construct out of the material 
in this: case an mdependent, ground on which a recovery for damages 
can be based. If there had been no award of profits, we should liave 
found less difficulty in respect to damages. Since the statute permits 
only an increase of the damages found, and not of profits, it follovvs 
that the complainant's motion in that regard falls to the ground. 

The decree must be reversed, with costs, and the cause remanded 
with direction to enter a decree for the complainant in the sum of 
$18,090, with interest from the date of the filing of the master's final 
report. 



FEDERAL CONST. CO. v. PARK IMPROVEMENT CO. 
■(Circuit Court, E. D. Wisconsin. December 2, 1908.) 

No. 458G. 

1. Patents (§ 181*)— Infringbmext— Ownebship or Patented Article— Right 

OF Use. 
Ownership of a physlcal structure covered by a patent does not neces- 

sarily include the Incorporeal rlght to use tbe same, nor can such in- 

corporeal right be foreclosed by the opération of state statutes. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 181.* 
Power of patentée to control hls invention, see note to Heaton-Penln- 

sular Button-Fastener Co. v. Eurelia Specialty Co., 25 C. C. A. 280.] 

2. Patents (§ 187*)— Infbinqemekt— Consent of Patentée— Structure Built 

Befobe Application. 

The inventer of an amusement device, requiring a large building for its 
Inclosure, In partnership with others built such a device and inclosing 
building in a park with the consent of the lessee of such park. and 
operated the same for several months before applying for a patent tliere- 
on. Subsequently the existing lease having expired, défendant leased the 
park, and thus came into possession of the device and building, wbicli had 
been left attached to the realty. Several months later the inventor was 
granted a patent on his application. Rev. St. § 4899 (U. S. Comp. St. 
1901, p. 3387), provides that "every pérson who purchases of the inventer 
* * * or with his knowledge and consent constructs any newly invented 
machine or other patentable article prior to the application by the in- 
venter * * * for a patent, or who sells or uses one so constructed, 
shall hâve the right to use and vend to others to be used, tlie sjiecific 
thing so made or purchased without liabillty therefor." Hcld, that de- 
fendant was within the protection of such stiitute, and was not liable for 
infringement because of its use of the device so in its lawful possession. 

lEd. Note. — For other cases, see Patents, Cent. Dig. i 204 ; Dec. Dig. § 
187.*] 

In Equity. Suit for infringement of letters patent No. 789,2-13, for 
:an amusement device, granted to William H. Strickler, May 9, 1905. 
On final hearing. 

The bill of complaint as flnally amended is practically in the usual form 
for infringement and injunction, based on letters patent of the United States 
No. 789,243, covering an amusement device. 

The auswer raises no issue as to the existence or validlty of the patent, nor 
as to the use of the alleged infrlnging device. The défense prlncipally re- 

•For other cases see same topic & § nombee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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lied iipon, briefly stated, is that tlie patented article, an aiiinseiuent device, 
conslsts of a long, tortuous inelined iilane, whose several sections are actuated 
by inaeliinery to move in varions ways, and calculated to be arrangea iu 
connection witli and slieltered by a suitable building about 24 by 40 feet. Tliat 
in June, 1904, being several months before the jjatent was applied for, 'William 
H. Striclîler, the iuventor, who liad associated with hira two other persons as 
partners, caused one of tliese structures to be built and Installed in a certain 
parlî in the city of Milwaukee, l^nown as Pabst Park, the title to wbich is 
and was in the Pabst Brewing Company ; and that, to house and shelter such 
hulky contrivanee, a large building was constructed by such partnership within 
said park, which building was attached to the freehold and permanently an- 
néxed to other buildings and structures thereon. That when said device had 
been so installed In said park it belouged to and was operated by said 
Strickler and his associâtes as a copartnership, for their own profit and 
advantage for several months. That no lease or permission was ever ac- 
quired from the owners of the park, but it was erected by consent of one 
Tlelges, who was a lessee of the Pabst Company. In Oetober, 1904, this lease 
expired, and uo furtlier authority or permission was acquired to authorize 
the further opération of such device after the Ist of Oetober, 1904. That 
as matter of law the act of the inventor in building and installing such amuse- 
ment device before any application was made for a patent thereon left such 
device outside of the monopoly thereafter created by letters patent. 

A défense was also pleaded under section 1770b of the Statutes of Wisconsin 
of 1898, whlch provides in substance tliat no foreign corporation shall trans- 
act business or acquire, hold, or dispose of property in Wisconsin untii it shall 
hâve flled in the office of the Secretary of State a duly authenticated copy of 
its charter or articles of association, Tliat the complainant is a foreign cor- 
poration, and has wholly oniitted to comply witli the requirements of this 
statute. That therefore every contract made by or on behalf of such corpora- 
tion relating to property within this state is absolutely void. 

It is further contended that the device, and the building in which the 
same was constructed, became a flxture and a part of the freehold under the 
Wisconsin law. The défendant became lessee of l'abst Park, and thus came 
into possession of the device in question, on the '>d day of March, 100.5. The 
letters patent were granted to Strickler May 9, 1905, and were assigned to the 
complainant August 28, 1905. 

L,. M. Hopkins, for complainant. 
McCabe & Dahlman, for défendant. 

QU ARLES, District Judge (after stating the facts as above). Sev- 
eral questions of law hâve been argued upon this hearing as to the ef- 
fect and opération of the statutes of Wisconsin upon the property in 
question, especially as to the efïect of section 1770b, St. Wis. 1898, as 
construed by the Suprême Court in Diamond Glue Company v. Unit- 
ed States Glue Company, 187 U. S. 611, 23 Sup. Ct. 206, 47 L- Ed. 328. 
The instant case, however, as we view it, présents a single question : 
Does the use of the amusement device at Pabst Park by the défendant 
amount to an invasion of the patent monopoly ? This question is simpli- 
fied by the disclaimer of the complainant embodied in an amendment of 
the bill, viffaich, for the purposes of this suit, withdraws any issue as to 
the lawful possession of the structure in défendant. 

At the outset we concur in the contention of complainant that own- 
ership of the physical structure does not necessarily conclude the in- 
corporeal right to use the same, and also that such incorporeal right 
may not be foreclosed by the opération of the statutes of the state. 
This reduces the controversy to a single point: Does the patent 
monopoly embrace the device, in view of the circumstances attending 
its construction and opération by the inventor? 
166 P.— 9 
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Briefly stated, the history of the device shows that it was construct- 
ed in Pabst Park in June, 1904, by a copartnership of which the in- 
venter was a member. His application for a patent was made Septem- 
ber 3, 1904 j letters were granted May 9, 1905. When this device was 
installed, : Strickler had no monopoly in his invention. The physical 
thing, therefore, stood upon the same footing as any other personal 
property, the right to use or vend which flowed from ownership or 
lawful possession according to the principles of the common law. 

The act of Congress, section 4899, Rev. St. (U. S. Comp. St. 1901, 
p. 3387), was then in full force and opération. It provides: 

"Every person who purchases of the inventor or discoverer, or wlth his 
knowledge and consent constructs any newly Invented or discovered machine, 
or other patentable article, prlor to the application by the. inventor or dis- 
coverer for a patent, or Vvho sells or uses one so constructeid, shall hâve the 
right to use, and vend to othërs to be used, the spécifie thing so made or 
purchased, wlthout liability therefor." 

This statute had already received construction by the Suprême Court 
in Wade v. Metcalf, 129 U. S. 202, 9 Sup. Ct. 271, 32 L. Ed. 661, in 
construing which the court say: 

"First. Every person who 'purchases of the inventor' the machine before 
his application for a patent. 

"Second. Every person who 'with his knowledge and consent constructs' the 
machine before the application. 

"Third. E)very person 'who sells' a machine 'so constructed,' that is to say, 
which bas been constructed wlth the knowledge and consent of the inventor 
by another person. 

"Fourth. Every person who 'uses one so constructed,' that Is to say, con- 
structed with the inventor's knowledge and consent by another person." 

The inventor, when he aùthorized the copartnership to make use 
of his inventive thought, is presumed to hâve acted with référence to 
the settled law upon this subject, which would seem to conclude the 
controversy against him. 

Counsel for the complainant, however, by an argument more subtie 
than Sound, and by refinement of language, contends that the term 
"every person" in the fourth paragraph must net be taken literally 
to mean every person, but only a certain class of persons, namely, 
those who are in privity with such inventor or discoverer. We do not 
feel at liberty to read into the statute the limitation suggested by coun- 
sel. The purpose of Congress plainly was to divorce from the patent 
laws of the United States any structure built by or with the consent 
of the inventor prior to the' application for letters patent, and leave it 
subject only to the control of the local law, like any other personal 
property. Therefore, when Strickler aùthorized the building of this 
contrivance in June, 1904, and its dévotion to business purposes, he 
virtually elected to exclude it from any monopoly thereafter to be ac- 
quired. The character of the particular device was thus fixed, and 
private rights became vested under the state laws, which could not 
be disturbed by letters patent issued about a year later. 

The contention of coiinsel seems to hâve been conclusively met by 
a later décision of the Suprême Court, Dable Grain Shovel Co. v. Flint, 
137 U. S. 41, 11 Sup. Ci: 8, 34 L. Ed. 618, where the foreman of the 
mill of the défendant had, presumably with the consent of the mill- 
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owner, erected and operated a new device for which he afterwards se- 
cured letters patent, and brought suit for infringement. Although 
there appear to hâve been no contract relations between the millowner 
and the inventer as to the new device, the case was ruled by Wade v. 
Metcàlf, supra. By analogy this doctrine is further supported by 
Chaffee v. Boston Belting Co., 23 How. S17, 233, 16 L. Ed. 340; 
Bloomer v. Millinger, 1 Wall. 340, 350, 17 L. Ed. 581 ; Adams v. Bur- 
ke, 84 U. S. 453, 466, 21 L. Ed. 700 ; Morgan Envelope Co. v. Al- 
bany Co., 152 U. S. 425, 432, 14 Sup. Ct. 637, 38 L. Ed. 500. Whatever 
rights or remédies the complainant may hâve to recover his device or 
its value under the local law must be determined elsewhere. We are 
therefore of opinion that the patent in this case had no rétroactive ef- 
fect, and that the continued opération of the amusement device by the 
persons lawfully in possession of the same constituted no invasion of 
the complainant's monopoly. 
For thèse reasons the bill must be dismissed, with costs. 



In re RUBEL et al. 
(District Court, E. D. Wisconsin. August 26, 1908.) 

1. Bankbuptct (§ 320*) — Claims— Ukaccbued Rent. 

Rent on a lease for years, unacerued at the time of adjudication, can- 
not be proved as a claim in banliruptcy. 

[Ed. Note. — For otlier cases, see Baukruptcy, Cent. Dig. § 482; Dec. 
Dig. § 320.*] 

2. Bankkuptcy (§ 255*) — Assets— Lease foe Years— Election. 

A banlirupt's trustée bas a reasonable time after appointment to dé- 
termine whether lie will adopt a lease for years to tlie bankrupt as an 
asset of the estate and offer the same for sale, or whether he will ig- 
nore It. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 25Ô.*] 

3. Bankruptcy (§ 320*) — Claims— Unliquidated Damages. 

A bankrupt's landlord was not entltled to file a claim for damages 
sustained by an alleged unlawful taking of the premises by the bankrupt's 
receiver and trustée until the damages had been liquidated by such means 
as the court ndght direct on pétition therefor as required by Bankr. Act 
July 1, 1898, c. 541, § 63b, 30 Stat. 562 (U. S. Comp. St. 1903, p. 3447). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 479, 480; 
Dec. Dig. § 320.*J 

4. Bankeuptot (§ 320*)— Lease to BAH-KEtrpx— Oocupation bt Receiveb 

AND TRUSTEE — NOTICE TO QUIT. 

Where a bankrupt's receiver and trustée entered under the bankrupt's 
lease, they were not trespassers, and could not be made so by service on 
them of the notice to quit provided for by the Wisconsin statute. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 479, 480; 
Dec. Dig. § 320.*] 

6. Bankbdptot (§ 114*)— "Receiveb"— Status. 

A bankrupt's receiver is not iuvested with tltle, but is a mère custodian 
without discrétion, and until a trustée is appointed there is no légal rep- 
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resentatlTO of the estate clothed with tltle or authorlty regardlng the 
same. : - 

[M. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 163-165; 
Dec. Dig. § 114.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5993-5997; 
vol. 8, pp. 7780, 7781.] 

6. Bankbuptoy (§ 255*)— Trustées— Occupation op Peemises. 

Where, af ter sale of a bankrupt's assets located on leased premlses was 
confirmed on April 30, 1907, the trustée abandoned possession to the 
purchaser and the landlord might hâve entered on that day, the trustée 
was not chargeaWe with the purchaSer's occupation thereaf ter. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352 ; Dec. 
Dig. § 255.*] 

7. Bankeuptct (§ 320*) — CtAiMs— Liquidation— Uneakjted Rent. 

Since an unearned installment of rènt, though llqnidated, eannot be 
proven as a clalni agalnst the bankrupt's estate undef Banki-. Act July 
1, 1898, c. 541, § 63a, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3447),:descrih- 
Ing the debts that are provable, a pétition to liquidate a claim for the 
unlawful taking of the premlses by the receiver aud trustée for the use of 
the estate could not be allowed under section 63b, authorizing liquida- 
tion of unliquidated clalms whlch are provable under section 63a. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 479, 480; 
Dec. Dig. § 320.*] 

In Bankruptcy. 

This is a review of the décision of the référée upon the daim of Edwln H. 
!Abbot for damages for an alleged unlawful taking of the premlses by the 
receiver and trustée for the use of the estate. The bankrupts were In pos- 
session under a three years' lease at a rental of $1,300 per annum, payable 
in monthly installments of $108.33. The lease had a year to run from the Ist 
day of May, 1907. 

The involuntary pétition was flied March 30, 1907. On the same day a 
receiver was appolnted, who took possession of the stock of goods and the 
store. April lOth the petitloner served a notice to quit upon the bankrupts 
and the receiver. On the 15th of April the petitloner made an application to 
the référée asking that the receiver surrender the promises, whlch applica- 
tion was denied. On April 12th the adjudication took place. To f acllitate 
prompt administration, the court made an order that the receiver take an 
inventory and appraisal of the stock of goods, whlch was done. On the 29th 
.of April the trustée was appointed. On April 30th the trustée sold out the 
stock of goods In bulk, and abandoned the store, handing the keys over to the 
purchaser, instructlng him to make terms with the petitloner. 

The petitloner shows, and the référée finds, that he had a bona fide oppor- 
tunity to rent the store in April whlle the receiver was in possession, but lost 
the opportunlty because he could not engage to dellver possession by the Ist 
day of May ; that ali business property Is rented from the Ist day of May in 
Mllwaukee; that, notwithstanding diligent efforts in that behalf, he was 
unable to rent the store untll the Ist day of May, 1908; that the rental of 
the store during the time it remalned vacant was reasonably worth more than 
the rent reserved by the lease to the bankrupt; that by reason of remalning 
vacant the premlses deteriorated. So that altogether the petitloner clalms 
damages for some $2,600, upon the theory that the occupation by the receiver 
and trustée was tortious. 

The référée allowed the claim for the March installment of rent, $108.33, 
and also allowed the petitloner the further sum of $108.33, being one mouth's 
rent for the time the store was occupied under the orders of the court, as a 
part of the expenses of the administration, and declined to make any further 
allowance, and dismissed the pétition as to unliquidated damages. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Edwin H. Abbot, Jr., Howard Morris, and C. M. Morris, for pe- 
titioner. 

Cary, Upham & Black, for trustée. 

QUARLES, District Judge (after stating the facts as above). The 
text-books and the authorities ail seem to concur in the proposition 
that rent^ upon such a lease which has not accrued at the tinie of 
adjudication cannot be proven as a claim in- bankruptcy. Loveland 
on Bankruptcy (3d Ed.) 265, 268 ; CoUier on Bankruptcy, 47!) ; In re 
Jefferson (D. C.) 93 Fed. 948; Bray v. Cobb (D. C.) 100 Fed. 270; 
Atkins V. Wilcox, 105 Fed. 595, 44 C. C. A. 626. 53 L. R. A. 118 ; 
In re Hays and Foster (D. C.) 117 Fed. 879; Watson v. Merrill, 136 
Fed. 359, 69 C C. A. 185, 69 L. R. A. 719. Thèse authorities are 
not in accord as to the method of reasoning by which the conclusion 
is reached. Some of them , hold that the adjudication destroys the 
relation of landlord and tenant, and practically annuls the lease. Oth- 
ers hold that the claim, not being provable in bankruptcy, is not af- 
fected by the discharge; that the bankrupt remains bound by his cov- 
enant, but that the trustée is not bound thereby. It is conceded on 
ail hands that the trustée has a reasonable time after his appointment 
to détermine whether he will adopt the lease as an asset of the estate, 
and oiïer the same for sale, or whether he will ignore it entirely. For 
practical purposes, it makes no diiïerence in the instant case which 
line of authority is adopted, for either is fatal to a recovery of rent, 
as such, for the unexpired term. 

This pétition, however, proceeds upon the theory that the occupa- 
tion by the receiver and the trustée vvas tortious, and that a recov- 
ery may be had for any damages which proximately fîow from the 
wrongful taking. By this course of procédure the petitioner meets 
a serions obstacle. The damages which he claims are entirely un- 
liquidated, and. under the provisions of section 63b, Act July 1, 1898, 
c. 641, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3447), would not be 
ripe for présentation or allowance until they had been liquidated by 
such means as the court might direct upon a pétition to that effect. 
It appears that no application has been made to liquidate this claim. 
Under thèse circumstances it would not be necessary to go further 
in order to justify the ruling of the référée. 

The claimant's attorneys cite the case of Hunter (D. C.) 151 Fed. 
904, and insist that it is applicable and controlling hère. An ex- 
amination of this case will show that the lease of the bankrupt had 
expired before the trustée went into possession, and therefore he vvas 
hekl by the court to be a tre.spasser. In the instant case the receiv- 
er and the trustée entered under the lease, and therefore could not 
be held to be trespassers. The notice to quit provided for by the 
Wisconsin statute which was served upon the receiver was ineffectuai 
to change the status of the parties. The receiver is not invested with 
the title, but is a mère custodian, without discrétion, and until the 
trustée was appointed on the 29th day of x\pril there was no légal 
représentative of the estate who was clothed with title or authority 
in regard to the same. It appears that the trustée occupied the prop- 
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erty only two days. The sale was made, and confirmed by the court 
on theSOth day of April, at which time the trustée abandoned his 
possession. There was then no reason why the petitioner might not 
hâve entered and taken possession on the evening of the 30th day 
of April. Certainly greater expédition could not hâve been expected. 
The fact that the petitioner permitted the purchaser of the stock of 
goods to remain in tfee store until the 16th day of May is not to 
be charged against the trustée. 

It may be remarked in passing that, if application had been made 
to liquidate the claim pursuant to section 63b, the proceeding would 
haye been ineffective unless the claim were of such a nature that, 
being liquidated, it might hâve been proven under section 63a. Dun- 
bar V. Dunbar, 190 U. S. 340, 350, 23 Sup. Ct. 757, 47 L. Ed. 1084. 
We hâve seen that the unearned installment of rent, although liq- 
uidated by a written lease, cannot be proven under section 63a, so 
that the proceeding to liquidate would hâve been unavailing in the 
instant case. 

For thèse reasons, the findings and décision of the référée must be 
affirmed. 



SOUTHERN PAC. TERMINAL CO. et al. v. INTEmSTATH COMMERCE 

COMMISSION et al. 

(Circuit Court, S. D. Texas.. December 18, 1908.) 

1. Courts (§ 386*)'— Suits Undeb Acts Regulating Intebstate Commerce 

—Construction or Statute. 

The so-called "Expeditlng Act" of February 11, 1903, c. 544, § 1, 32 Stat. 
823 (U. S. Comp. St. Supp. 1907, p. 951), providing that suits In equity 
under the anti-trust or Interstate commerce acts In which the United 
States Is complainant shall be expedited and be assigned for hearing be- 
fore not less than three Circuit Judges, falrly construed, permits such 
cases to proceed in the usual way, except for belng expedited, until as- 
signed for final hearing before the three Judges, and the provision that 
"in the event the judges sittlng in such case shall be divided in opinion 
the case shall be certlfied to the Suprême Court for review in like man- 
ner as if taken there by appeal as hereinafter provided," is effective 
only where, by reason of such division of opinion, a final decree cannot be 
entered, since, if entered, an appeal therefrom lies under section 2. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 386.*] 

2. Courts (I 886*) — Interstate Commerce Commission— Suits to Enjoin 

Obdkbs— Review. 

The provision of section 16 of the Interstate commerce act (Act Feb. 
4, 1887, c. 104, 24 Stat. 384 TU. S. Comp. St. 1901, p. 3165]), as amended 
by Act June 29, 1906, c. 8591, § 5, 34 Stat. 590 (U. S. Comp. St Supp. 
1907, p. 902), making the expeditlng act of February 11, 1903, c. 544, 
32 Stat. 823 (U. S. Comp. St. Supp. 1907, p. 951), applicable to suits brought 
to enjoin, set aslde, amend, or suspend orders of the Interstate Commerce 
Commission, "Including the hearing on an application for a prellminary 
injunctlon," requires both the final hearing and a hearing on such an 
application to be held before three Circuit Judges, but in case of a 
division of opinion on an application for a prellminary injunctlon, where 
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two judges concur In an order denylng such Injunctlon, the court is not 
requlred to certlfy the case to the Suprême Court. 
[Ed. Note. — For other caaes, see Courts, Dec. Dig. { S86.*] 

In Equity. 

After the court had overruled the motion for an injunction pen- 
dente lite by a decree made by a majority of the judges, one of the 
judges dissenting, the complainants moved the court to certify the 
case to the Suprême Court. The motion having been argued, the court 
overruled the same. 

H. M. Garwood and P. C. Dillard, for complainants. 
Maco Stewart, for respondent E. H. Young. 

Luther M. Walter and Geo. H. Terriberry, for respondent Inter- 
state Commerce Commission. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. Under the act of Congress entitled "An 
act to protect trade and commerce against unlawful restraint and 
monopolies," approved July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. 
St. 1901, p. 3200), injunctions pendente lite could be issued. Appeal 
not mentioned. Either party after final decree probably had the right 
to appeal under gênerai laws. Under the act to regulate commerce, 
approved February 4, 1887, c. 104, 24 Stat. 379 (U. S. Comp. St. 1901. 
p. 3154), injunctions pendente lite do not appear to be provided for, 
but injunctions on final hearing could be issued. An appeal was 
allowed after final hearing to the Suprême Court by either party if 
$2,000 was involved. By Act March 3, 1891, c. 517, § 2, 26 Stat. 826 
(U. S. Comp. St. 1901, p. 547), establishing Circuit Courts of Appeals, 
appeals generally were allowed, but through Circuit Court of Appeals. 
In this State of things, the so-called "Expediting Act," approved Feb- 
ruary 11, 1903, c. 544, 32 Stat. 823 (U. S- Comp. St. Supp. 1907, p. 
951), was passed. This act in the first section provides that any suit 
in equity brought under above-mentioned acts wherein the United 
States is complainant, on a certificate of the Attorney General as to 
public importance, the case is to be given precedence and in every way 
expedited, and be assigned for hearing (final, in our opinion ; and see 
Joseph Dry Goods Co. v. Hecht, 120 Fed. 703, 57 C. C. A. 64) at 
the earliest practicable day before not less than three of the Circuit 
Judges, and, if there be not more than two Circuit Judges, then before 
them and such District Judge as they may sélect, and, in the event 
the judges sitting in such case (that is, on hearing) shall be divided 
in opinion, the case is to be certified to the Suprême Court for review 
in like manner as if taken there by an appeal as thereinafter provided. 
The second section of the act provides for an appeal by either party 
to the Suprême Court, to be taken within 60 days, only in cases under 
any of said acts wherein the United States is complainant. 

This expediting act, fairly construed, permits the case to proceed 
(except it is to be given precedence and expedited) until final hearing^ 

*For other ca«es see same topic & ( nvmbsb In Dec. & Am. Dlgs. 1907 to date, & Rep'r lal^XM 
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when it is to be set clown bef ore three Circuit Judges. Af ter final 
decree it may be carried within 60' days by appeal to the Suprême 
Court by either party, and the only office left for thé certificate is 
in the contingency that the judges shall be unable to agrée on a final 
decree. 

The sixteenth section of the Interstate commerce act, as amended 
July 39, 1906, c. 3591, § 5, 34 Stat. 590 (U. S. Comp. St. 1901, p. 
902), provides for the venue of the suits brought in any of the Circuit 
Courts against the Interstate Commerce Commission to enjoin, set 
aside, or annul orders . or requirements of the commission, and con- 
fers jurisdiction to hear and détermine such suits in the. courts of the 
proper venue. It then enacts that the provisions of an act to expedite 
the hearing and détermination, etc., approved February 11, 1903, shall 
be hereby made applicable to ail such suits, "including the hearing on 
an application for preliminary' injunction," and the effect of this is 
to make the expediting act, so far as the concurrence of three Circuit 
Judges is concerned, applicable to the hearing of preliminary injunc- 
tions as well as to the final hearing. 

We can find nothing further in the acts requiring three Circuit Judg- 
es to sit in any other phases of the' case than the hearing on applica- 
tion for a preliminary injunction and on the final hearing. To apply 
it to ail proceedings in the case is, in the nature of things, to defeat 
the very object of the act, and change it from an expediting act into 
a hindering and delaying act. 

The sixteenth section of the Interstate commerce act, as amended 
(and above mentioned), provides for an appeal to the Suprême Court 
from an interlocutory order granting or continuing an injunction, but 
no appeal from an order refusing a preliminary injunction is provided 
for in that act. Under the expediting act per se, when the judges 
were divided in opinion, the case was to be certified to the Suprême 
Court in like manner as by the appeal thereinafter provided. We bave 
suggested that this provision could only be of value in a case where 
the division of opinion among the judges on final hearing was such 
as to prevent a final decree. The question now is whether the same 
reasoning is to apply in cases where the judges difïer in opinion as to 
whether an application for a preliminary injunction shall be granted 
or rèfused, but where the majority of the judges can and do render a 
decree. If such decree grants the injunction, the Interstate Commerce 
Commission can appeal, and no certificate is necessary. If such decree 
refuses the injunction, the complainant cannot appeal. This is an 
apparent hardship to the complainant, but it is equally apparent that 
Congress so intended it. However that may be, such hardship is not 
sufîficient to warrant us in construing the provision in regard to a 
certificate in case of division of opinion otherwise than as meaning 
that a certificate is only proper and necessary where, through division 
of opinion, no décisive decree can be rendered. 

The foHowing decree will be enterea?: 

This cause coming on to be heard on the motion of the complain- 
ants for an order certifying this case to the Suprême Court on the 
ground that the judges differed in opinion, two of the judges being 
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of Opinion fhat the motion for an injunction should be Overruled, and 
one of the judges being of opinion that the motion for an injunction 
should be granted, the order refusing the injunction being entered by 
direction of a majority of the judges: 

The said motion for an order certifying said cause to the Suprême 
Court having been argued by counsel, and the court being of opinion 
that the motion is not well taken, the said motion is overruled and dis- 
allowed, for the reasons given in the opinion herewith filed. 



UNITED STATES v. PARKER et al. 

(Circuit Court, S. D. New Yorlv. Deceniber 11, 1908.) 

Aerest (§ 71*)— MoNEY Taken fbom Peisoser— Power of CorRT to Order Re- 

ÏUBN. 

Where moiiey talcen froin a prisoner on his arrest, and which was liis 
property, after being used by tlie government as an exhiliit on lils trial, 
was by order of the court placed in tlie custody of the clerk, it remains 
nnder the control of the court, which may, on motion, order it delivered in 
accordance with the directions of the owner. 

[Ed. Note. — For other cases, see Arrest, Cent. Dig. § 175 ; Dec. Dig. § 71.*] 

Henry L. Stimson, U. S. Atty. 

Marx, Houghton & Byrne, for défendant Parker. 

WARD, Circuit Judge. George Cheevers and Dennis Gayney were 
arrested by a détective of the police force while engaged in a green- 
goods game. The détective took from Cheevers, or from both Chee- 
vers and Gayney, $1,669 of genuine money. Thèse men were indict- 
ed under the names of George Parker and John C. Tucker, and at the 
trial in the Circuit Court of the United States for the Southern District 
of New York the government used this money as an exhibit. The de- 
fendants were convicted and sentenced, and after the sentence the tri- 
al court ordered the money to be turned over to the custody of the 
clerk. The case has come to an end, and the défendants are now serv- 
ing their terms in Sing Sing Prison. Cheevers, on the day after his 
arrest, made an assignment of this suni to one Marx, who was h' s at- 
torney, and after he had been sent to prison he gave his wife, Edith 
Cheevers, an order for it upon the clerk of the court. There has been 
submitted to me an afEdavit by Gayney that the money was Cheevers', 
and Marx and Mrs. Cheevers hâve agreed between them that $500 
should be paid to Mrs. Cheevers and the balance to Mr. Marx. Neither 
the United States nor any one else makes any claim to the fund. 

The district attorney objects that the custody of the fund should not 
be disposed of upon motion, but that a suit against the United States 
should be brought under the Tucker act (Act March 3, 1887, c. 359, 
24 Stat. 505 [U. S. Comp. St. 1901, p. 752]), as was done in the case 
of Ferguson v. United States (D. C.) 64 Fed. 88, affirmed 78 Fed. 103, 
24 C. C. A. 1. In that case the moneys which had been taken from the 
prisoner were in the possession of the Postmaster General, so that a 

•For other cases eee same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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suit agaînst the United States was proper. In the présent case, on the 
contrary, the moneys are in the possession of the clerk of the Circuit 
Court, and that court has as full control over it as it would hâve over 
any other exhibit in its possession which had been used in a trial. I 
discover no reason whatever why the court should not require the mon- 
ey to be paid over by the clerk in accordance with the orders of its 
owner. 

An order may be submitted, directing the clerk to pay $500 to Edith 
Cheevers and the balance to Joël M. Marx. 



\VHP]LAN V. ENTERPRISE TRANSP. CO. 
(Circuit Court, S. D. Kew York. December 12, 1908.) 

Receivers (§ 209*)— Akcillaet Receivebship— Allowanoe of Claims. 

Wliere the law of a state in which priniary receivers are appointed for 
an insolvent corporation and that ot a state of an ancillary receivership 
difCer with respect to the provability of certain classes of claims. sucli 
claims filed with the ancillary receivers, when proved, will be remitted to 
the court of primary Jurisdictiou for allowanee or rejection. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 209.*] 

On Application for Leave to File Claim. 

Flannagan & Erskine, for petitioner. 

Wing, Putnam & Burlingham, for receivers. 

WARD, Circuit Judge. The Circuit Court of the United States for 
the District of Massachu.setts appointed receivers of the Enterprise 
Transportation Company, an insolvent corporation of that state, and 
this court subsequently appointed ancillary receivers. The New York 
& Baltimore Transportation Line had leased to the Enterprise Com- 
pany one-half of a pier on the East river for the term of five years 
from October 1, 1906, at the annual rent of $2-5,000, payable in equal 
quarterly installments on the Ist days of October, January, April, and 
July of every year. The ancillary receivers paid rent to April 1, 1908, 
under an agreement with the Baltimore Company, and then declined 
to assume the lease. It appears that thereafter the Baltimore Company 
collected wharfage from the premises. This would ordinarily be con- 
clusive évidence of an acceptance of surrender ; but it is said that the 
Company acted through some sort of an arrangement with David Whit- 
comb, representing the Enterprise Company, which prevents such a 
conclusion. The Massachusetts court directed ail claims to be filed 
with the receivers on or before May 1, 1908, and this court made a 
similar order. The Baltimore Company had full notice of this order, 
and in pursuance thereof did file with the receivers of this court one 
claim for water rent amounting to $676.40. Now, December lOth, it 
asks leave to file its claim for $18,750 for rent accrued and for $68,750 
for rent to accrue. 

The courts of this state allow such claims to be proved against funds 
in the hands of the receivers. People v. National Trust Co., 83 N. Y. 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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283. But it is said to be against the rule in Massachusetts. Deane v. 
Caldwell, 137 Mass. 343. It is true that rent not accrued is neither 
payable nor a debt ; but rent to the amount of $18,750 has accrued, 
and is a présent indebtedness, unless there has been an acceptance of 
surrender. Ail the funds within the jurisdiction of this court, less 
necessary expenses of administration, hâve been or will be transmitted 
to the primary receivers, and those receivers hâve arranged, under the 
order of the court appointing them, to déclare a partial dividend, not 
less than 30 per cent., on Monday next, December 14th. No sufficient 
excuse being made for the lâches of the petitioner, I will grant it leave 
to file its claim vi^ith the receivers of this court without thereby delay- 
ing, disturbing, or sharing in the distribution by the primary receivers 
of the funds set apart or to be set apart by them for the aforesaid div- 
idend. 

After the claim has been proved, the extent to which it may share 
in the funds remaining in, or subsequently coming into, the hands of 
the primary receivers, will be determined by the court of primary ju- 
risdiction. 



THE LEADER. 

(District Court, S. D. New York. December 1, 1908.) 

Shipping (§ 39*) — Ohaeteb Pabty— Constbuction— Responsibility for Aots 

OF PlLOT. 

The fact that a time charter provided that the charterer should "pro- 
vide and pay for" pilotage and port charges did not malce the pilot the 
agent of the charterer for whose négligence it was liable to the owner, but 
his acts were acts of navigation for which the entire responsibility rested 
on the owner. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 141 ; Dec. Dig. § 
39.*] 

In Admiralty. 

Libel by the owner of the steamship Russian Prince to recover damages for 
injuries sustained by said steamer by running aground in Newtown creek on 
the afternoon of January 30, 1905. The steamer was chartered to the respond- 
ent the Munson Steamship Line for flve months from January 16th, to carry 
cargoes between différent ports in the United States and South America. The 
charter provided that the charterer should provide and pay for, among other 
things, ail pilotages and port charges. On January 30th, the steamer, after dis- 
charging part of her cargo near the entrance to Xewtown creek, was ordered 
by the charterer to proceed up the creek to discharge the remainder. The 
charterer sent the steamtugs Leader and Rambler to assist the steamer, and 
Fernald, the captain of the steamtug Leader, a lieensed harbor pilot, went on 
board the Russian Prince toact as pilot. The Russian Prince proceeded under 
her owh steam, with the steamtug Leader attached to her bow by a hawser, 
and being drawn through the water by the movement of the steamer. The 
Rambler did not put out any line to the steamer until after the accident. 
While proeeeding up the creek, the steamer ran aground. 

Convers & Kirlin (J. Parker Kirlin, of counsel), for libelant. 

Wheeler, Cortis & Haight (John W. Griffin, of counsel), for Munson 
Steamship Line. 

Wing, Putnam & Burlingham (Charles C. Burlingham, of counsel), 
for steamtug Leader. 

*For other cases see same topic & § number in Dec. & Am. Digs. 3907 to date, & Rep'r Indexes 



140 166 FEDERAL REPORTEE. 

HOLT, District Judge (after stating the facts as above). This was 
a time charter in the usual form. The fact that the charter provided 
that the charterer should "provide and pay for" pilotage and port 
charges did not, in my opinion, under the authorities, make the pilot 
the agent of the charterer. The acts of the pilot were acts of naviga- 
tion. The owners were responsible for the entire navigation of the 
ship. The Martin Kalbfleisch, 55 Fed. 336, 5 C. C. A. 120 ; Bramble 
V. Culmer, 78 Fed. 497, 24 C. C. A. 183 ; Worrall v. Davis Coal & 
Coke Co., 122 Fed. 436, 58 C. C. A. 418 ; The Santona (D. C.) 152 
Fed. 516. I think, therefore, that no recovery can be had against the 
Munson Steamship L,ine. 

The évidence satisfies me that the steamtug Leader, from the time 
that the Russian Prince weighed anchor ofif the Poorhouse Flats until 
she stranded, had nothing to do with the navigation of the steamer. 
She had a bowline fast, but she was not towing the steamer or using 
her machinery at ail. The steamer went across under her own steam. 
The Leader was there ready to be used, like the, Rambler, but she had 
no more to do with the movement of the steamer than the Rambler. 
I think, therefore, that no négligence can be imputed to the tug as 
such. Fernald was acting as pilot of the Russian Prince as well as 
master of the steamtug. He was paid separately as pilot. If the 
stranding of the steamer was due to the négligence of any one, it was 
to that of Fernald, but, as he is not a party to this action, it is un- 
necessary to détermine whether he was négligent or not. 

My conclusion. is that the libel should be dismissed, with costs. 



CHRISTIAN MOERLEIN BRBiWING CO. et al. v. HILU Sol. Gen., et al. 
(Circuit Court N. D. Georgla. December 24, 1908.) 

1. INJUNCTION (§ 105*) — GeOUNDS OF RELIEF— CEIMINAL PeOSBOUTIONS— IN- 

VALIDITY or STATUTE. 

Equity had no jurisdictlon to restralu the officers of a state from 
taking steps to enforce Act Ga. Aug. 6, 1907 (Acts 1907, p. 81), prolilbitlng 
the manufacture and sale of intoxicating llquors wlthin the state, and 
making the violation thereof a misdemeauor, on the ground that such 
act was not valldly passed, and was in violation of the state and fédéral 
Constitutions ; It not belng shown by the bill that it was proiwsed by 
any of the défendants to take away any of complainants' property, or 
interfère therewith. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 179; Dec. 
Dlg. § 105.* 

Restraining crimlnal proceedings, see note to Arbuckle v. Blackburn, 
51 C. C. A. 133.] 

2. CouETS (i 281*) — JuEisDi€TioN— State and Fbdebal Couets. 

Objections that Act Ga. Aug. 6, 1907 (Acts 1907, p. 81), prohlbiting the 
manufacture and sale of Intoxicating liquor within the state, etc., and 
making a violation thereof a misdemeauor, was violatlve of the state 
Constitution because its title contained two sul)jects, and that It was not 
properly passed, were matters prlmarily wlthin the jurisdictlon of the 
state courts. 

[Ed. Note. — For other cases, see Courts. Dec. Dig. § 281.*] 

*For other cases see same topic & § ndmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Courts (§ 282*) — Fedekal Coubts— JuBisDicTioK—FEnEKAL Question. 

An objection tliat Act Ga. Aug. 6, 1907 (Acts 1007, p. 81), prohlliitiiiR 
the manufacture and sale of iutoxleatiug liquors, etc., and making a vio- 
lation thereof a misdemeanor, vvas violative of coniplaiiiants" rights guar- 
anteed by the fédéral Constitution, was available as a défense to a prose- 
cutlon in the state courts for violation of the act, whieh could flnally be 
deterniined by the United States Suprême Court on writ of error from 
the highest court of the state, and therefore was not ground of fédéral 
jurisdiction to restrain the enforcemeut of the act. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820, 824; Dec. 
Dig. § 282.* 

Jurisdiction of case involving fédéral question, see uote,s to Bailey v. 
Mosher, 11 C. C. A. 308; Montana Ore Purchasing Co. v. Boston & M. 
C. C. & S. Mining Co., 35 C. C. A. 7.] 

Anderson, Felder, Roundtree & Wilson, Spencer R. Atkinson, and 
Wm. K. Miller, for complainants. 

D. K. Johnson, C. D. Hill, Lowry Arnold, and Mayson & Hill, for 
défendants. 

NEWMAN, District Judge. On the 31st day of December, 1907, 
the complainants filed their bill against the défendants in the Circuit 
Court of the United States for the Atlanta Division of this di.strict. 
The gênerai purpose of the bill is to enjoin the enforcement of an act 
passed by the Législature of the state of Georgia, and approved by 
the Governor on August 6, 1907, which by its terms was to take ef- 
fect on January 1, 1908 (Acts 1907, p. 81). The act of the Législature 
as indicated by the title is as follows: 

"An act to prohibit the manufacture, sale, barter, glvlng av^ay to induce 
trade, or keeplng or furnishing at public places, or keeping on hand at lîlaces 
of business of any alcoholic, spirituous, malt or intoxicating liquors, or Intoxi- 
catlng bitters or other drinks, which if drunk to excess, will produce intoxica- 
tion ; to except sales of alcohol in certain cases, upon certain conditions ; 
to provide certain rules of évidence in connection wlth the enforcement hère- 
of ; to prescribe penalties, and for other purposes." 

The pénal provision of the act is contained in section 3, as follows : 

"That any person, flrm or corporation who shall violate this act In an.v 
respect shall be guilty of a niisderaeanor ; any pliysician who shall issue 
a prescription hereiinder containlng any false statenient shall be guilty of a 
misdemeanor; any driiggist who shall flll any prescription for alcohol In any 
wise than as herein allowed, or who shall fall to flle a prescription fllled by hlm 
liereunder wlth the ordinary within the time prescribed, shall be guilty of a 
uiisdemeanor ; any person who shall obtain alcohol for another in accordanee 
wlth the terms hereof and who shall couvert the same to any other use shall 
be guilty of a misdemeanor." 

The allégations in the original bill are that the Christian Moerlein 
Brewing Company is now and has been for a number of years operat- 
ing a brewery in the state of Ohio, and sells béer manufactured at 
said brewery in the state of Ohio and other states of the United States. 
That it has authority under its charter to brew and sell malt liquors, 
and to do and perform such other things as may be incidental thereto. 

That "the Chattanooga Brewing Company is now, and has been for 
a number of years, operating a brewery in the state of Tennessee, and 

*Por other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sells béer manufactured at said brewery in the state of Tennessee, and 
in other states of the United States. It bas the authority under its 
charter to brew and sell malt liquors, and to do and perform such 
pther things as ihay be incidental thereto." 

That "the Christian Moerlein Brewing Company is now, and has 
been for several years, maintaining branch offices in the city of At- 
lanta, where, through their agents and employés, they hâve sold, in 
large quantities, the product of their said brewery, and, in order to 
conduct their business in the city of Atlanta, they bave acquired, by 
purchase or lease, warehouses, refrigerators, office furniture, bar fix- 
tures, etc., and that said investments were and are indispensably nec- 
essary to the conduct of their business. That it has in the city of 
Atlanta property which it has used in the conduct of its business as 
aforesaid, of the value of five thousand dollars, or other large sum, 
besides having laid out and expended, in the prosecution of its busi- 
ness in advertisement, etc., five thousand dollars, or other large sûm." 

That "it owns a certain frame warehouse (the location of vi'hich is 
describëd), which is equipped with bottling machinery consisting of 
crowning and corking machines, boilers, engines, etc., béer coolers and 
refrigerators, of the value of one thousand dollars, or other large sum ; 
a stable, two double wagons and harness; two single wagons and har- 
ness, and five horses, of the value of one thousand dollars, or other 
large sum." 

That in addition to this it has leased two places, one on Decatur 
Street, and one on Piedmont avenue, for which it is obligated to pay 
the sum of $125 per month each (not stating, however, when the lease 
expires).' 

That the business done in Atlanta by the Christian Moerlein Brew- 
ing Company will amount to from $40,000 to $50,000 per annum, 
from which complainant dérives a net profit of $5,000 per annum, or 
other large sum. 

That the Chattanooga Brewing Company is now, and has been for 
several years, maintaining branch offices in the city of Atlanta, where, 
through their agents and employés, they bave Sold, in large quantities, , 
the product of their brewery, and, in order to conduct their business 
in the city of Atlanta, they hâve acquired, by purchase or lease, ware- 
houses, refrigerators, office furniture, and bar fixtures (the value of 
whiçh is not given), and that thèse investments were necessary in the 
conduct of its business. That it bas expended several thousand dol- 
lars in advertising its business and building up the same, with the re- 
suit that its business in the city of Atlanta will amount to about 
$15,000 per annum, or other large sum. 

It is then alléged that the complainants bave each paid .a license 
tax of $300 to thé county of Fulton, and a license tax to the state of 
abôut $300. The bill then sets out a provision of the Constitution of 
the state of Georgia, art. 8, § 1, that: 

"There shall be a thorougli syétem of common schools for the éducation 
of chlldren in the elementàry branches of an English éducation only, as nearly 
uniform as practlcable, the expenses of which shall be provlded for by taxa- 
tion or othervvise." 
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Also article 8, § 3, as follows: 

"The poU-tax, any educational fund now belonging to the state (except the 
endowment of, and debt due to tlie Unlversity of Georgia) a spécial tax on 
shows and exhibitions, and on the sale of splrltuous and malt liquors, whleh 
the General Assembly is hereby authorlzed to assess, and the proceeds of any 
commutation tax for milltary service, and ail taxes that may be assessed 
on such domestic animais as, from their nature and habits, are destructive to 
other property, are hereby set apart and devoted for the support of common 
schools." 

That complainants relied upon said constitutional guaranty of pro- 
tection when they entered the state of Georgia for the purpose of 
transacting their business and made the large investments as stated. 

The bill then refers to the pénal clause of the act of the Législature 
of August 6, 1907, and allèges that they, can only conduct their busi- 
ness through agents and employés, and that the Chief Executive of the 
state, and many of the défendants named in the bill, made public 
statements to the effect that the prohibition law, when the same went 
into efifect, would be rigidly enforced, and that in order that viola- 
tions might not be repeated, the courts would be urged to exercise 
their discrétion and inflict, as a punishment for such violations, serv- 
ice in the chain gang, in lieu of any of the other lighter and less humili- 
ating penalties authorized to be imposed by the act. In view of such 
threats, and notwithstanding the fact that such employés and agents 
had been advised that said act of the Législature was unconstitutional 
and void, said agents and employés became terrorized and declined to 
continue after January 1, 1908, to sell the products of complainants 
or be in any wise connected with the prosecuting of their business in 
the county and state aforesaid. 

It is then alleged that the property of complainants used in the con- 
duct of its business bas been greatly damaged, if not wholly destroy- 
ed, by reason of the enforcement of the prohibition law, and that much 
of said property can be used for no other purpose. 

The bill then sets out the officiai authority and duties o£ the respec- 
tive défendants. 

It is then alleged that the effect of the enforcement of this act is to 
deprive the public school system of the state of Georgia of the sum 
of $200,000, and that this loss must be made up by assessment on prop- 
erty, and that the burden of this increase in taxes must be borne by 
complainants as taxpayers of the state, and is the direct resuit of the 
loss of the revenue derived from the sale of spirituous and malt 
liquors. 

It is then alleged that section 3, art. 8, of the Constitution of the 
state of Georgia, hereinbefore quoted, in so far as it provides for the 
assessment of a spécial tax iOn the sale of spirituous and malt liquors 
in the state of Georgia, is mandatory and imperative, and implies an 
inhibition on the part of the General Assembly of the state to the ex- 
ercise of any authority in respect of that subject, which would frus- 
trate or disappoint the purpose of that provision, and, therefore, said 
act is contrary to the provisions of the Constitution of the state of 
Georgia, and is unconstitutional and void. 

That the incorporation of sections 1 and 3 of article 8 of the Con- 
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stitution of the state of Georgia was a déclaration by the people of the 
State, in convention assembled, of the policy of the state with référence 
to permission for the sale of spirituous and malt liquors within the 
state, and was a limitation upon the power of the General Assembly 
of the state in its dealing with the subject, and the General Assembly 
had no power or authority to enact any law absolutely prohibiting 
the manufacture and sale of spirituous, malt, and other intoxicating 
liquors in the state of Georgia, and that the act for this reason is un- 
constitutional and void. 

Moreover, it is alleged this provision was a récognition of the right 
of individuals and corporations to sell spirituous and malt liquors ; 
and the déniai of this right so guaranteed by the Constitution of the 
state, and upon which complainants' large investments hâve been made, 
in the passage of this prohibition law violâtes the Constitution of the 
United States, and particularly the fourteenth amendment thereof. 

The bill is filed in behalf of complainants and ail other persons and 
corporations similarly situated or afïected who will become parties to 
the action and bear their share of the expenses thereof. 

The prayers are : 

(1) That this act of the General Assembly of the state of Georgia, 
approved August 6, 1907, be declared in violation of the Constitution 
of the state of Georgia, and therefore null, void and of no efïect. 

(3) That said act of the General Assembly be declared in violation 
of the Constitution of the United States, and therefore null and void, 
and of no efïect. 

(3) That a writ of injunction issue directed to each and ail of the 
several défendants named, enjoining them, "their successors in office, 
their agents, their clerks, their assistants, their associâtes, and ail other 
persons working with or under them, or either of them, enjoining 
them, and each of them from executing or serving upon your orators, 
their officers, agents, employés, and servants, or either of them, any 
summons, subpœna, writ, or warrant of any criminal or civil proceed- 
ing that may be or might be hereafter instituted against them, or either 
of them, for or on account of any alleged violation by them, or either 
of them, of any of the provisions of said act of the General Assembly, 
approved August 6, 1907, or from the préparation of any indictment, 
accusation, or warrant against your orators, their officers, agents, em- 
ployés, and servants, or either of them, for or on account of any al- 
leged violation of said act of the General Assembly of Georgia ; and 
from arresting, taking into their custody, or restraining their liberty, 
or otherwise restraining or detaining your orators, their officers, 
agents, employés, and servants, or either of them, because of or as the 
resuit of any charge against them, or either of them, of a violation 
of any of the provisions of said act of the General Assembly of the 
state of Georgia." 

They then pray for a temporary restraining order, not only against 
the défendants named above, but against "any officiai or person who 
shall attempt to enforce any of the provisions of the said act of the 
General Assembly of Georgia." 

This bill was presented to one of the judges of this court on the 
afternoon of December 31, 1907, and application made for a temporary 
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restraining order, which was denied, and on the morning of January 

1, 1908, an order was made declining to make an order to show cause 
why an irijunction pendente lite should net issue. The bill remained 
on file, however, and on August 18, 1908, an amendment was filed in 
the clerk's office. 

The first question made in this amendment is under the Constitution 
of the State of Georgia (article 3, § 7, par. 14), as follows: 

"No bill sUall become a law unless it shall receive a majority of the 
vote of ail the meuitiers elected to eaeh house of the General Asseinbly and 
it shall, in every instance, so appear on the journal." 

Article 3, § 7, par. 4, of the Constitution providing that: 

"Each house shall keep a journal of its proceedings, and publish It imme- 
dlately after its adjourmnent." 

It is alleged that it does not so appear on the journal of either house 
that a bill identical with said prohibition act received a majority of 
the votes of ail the members of the General Assembly. Détails are 
then given in this amendment showing wherein there was failure to 
comply with this article of the Constitution ; that while the bill which 
originated in the Senate appears by the journal to hâve been properly 
passed in the Senate and properly concurred in by the house with cer- 
tain amendments, when the bill went back to the Senate for concur- 
rence in the House amendments, thèse amendments were not concurred 
in by the majority of ail the members of the Senate ; the contention 
being that this was the final passage of the bill, except for certain 
slight changes by the Senate in the House amendment, of the final dis- 
position of which there is no record in the journal whatever. 

The complainants in this amendment also invoke article 1, § 5, par. 

2, of the Constitution of the state of Georgia, as follows : 

"The enumeration of rights herein contained as a part of this Constitution 
may not be construed to deny to the people any inhérent rights which they 
may hâve hitherto enjoyed " 

— and say their rights thereunder are violated, because at the time the 
Constitution was adopted in 1877, the people of this state had enjoyed 
as an inhérent right the right to make, sell, barter, give away, keep, 
and furnish any of such liquors, subject only to sundry statutory régu- 
lations as to the sale of such liquors in tippling bouses, and that it 
was the intent and effect of this clause of the Constitution to inhibit 
the General Assembly from denying the same, complainants conceding 
that said Assembly has the right to regulate said rights by any régula- 
tion not destructive thereof or otherwise illégal. 

Complainants further claim that it is violative of their rights under 
article 1, par. 13, of the Constitution of the state of Georgia, as fol- 
lows : 

"Ail men hâve the natural and inaliénable right to worship God, each 
according to the dictâtes of his own conscience, and no human authority shall 
in any wise control or interfère vyith such right of conscience" 

— because said prohibition of the manufacture, sale, keeping, or fur- 
nishing of wine for communion purposes interfères with the liberty of 
conscience guaranteed as aforesaid, and is hence null and void. 
166 F.— 10 
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Complainants daim that this prohibition was not contained in the 
original prohibition bill, but, on the contrary, was expfessly negatived 
therein, which négation was subsequently stricken eut and said prohi- 
bition inserted in Heu thereof, and that the same forms an essential and 
intégral part of the législative scheme contemplated by the prohibition 
act, and cannot be eliminated therefrom without thereby making a new 
statute, which the body did not make, nor intend to make, and for this 
reason the act is null and void. 

Complainants claim that that part of the act which deals with the 
furnishing of pure alcohol for médical purposes is violative of article 
1, § 1, par. S, and article 1, § 5, par. 2, of the Constitution of the state, 
which paragraphs are respectively as foUows : 

"Protection to person and property is the paramount duty of government, 
and shall be Impartial and complète ;" and 

"The enumeration of rights herein contained as a part of this Constitution, 
shall not be construed to deny to the pêople any Inhérent rights which they 
may hâve hltherto enjoyed" 

— complainants claiming it is one of the inhérent rights of the people 
to be freely furnished with any médicament, of any .nature whatso- 
ever, which his attendant physician might, in the exercise of his pro- 
fessional judgment, deem necessary for the préservation or restoration 
of health ; further, that so far as said act prohibits the filling of pre- 
scriptions by druggists who are also the prescribing physicians, the 
same is in violation of the. fourteenth amendment to the Constitution 
of the United States. They further claim that this act is violative of 
the fourteenth amendment to the Constitution of the United States in 
that it makes it pénal for any person within the limits, of the state to 
sell such liquors without making it pénal for any person within the 
limits of the state to buy such liquors. 

It is also claimed that this is not a valid exercise of the police power 
of the state, because its aim and purpose is to prevent the drinking of 
intoxicating liquors to an extent productive of intoxication, but no- 
where among its many penalties does it prescribe any punishment for 
such excessive drinking. 

It is further claimed that by the Second paragraph of section 5 of 
article 1, of the Constitution of the state of Georgia it is provided : 

"That the enumeration of rights herein contained as a part of this Con- 
stitution shall not be construed to deny to the people any Inhérent rights 
which Xhej may hâve hltherto enjoyed" 

— complainants contending that it is an inhérent common-law right of 
any person in the state to manufacture, sell, etc., spirituous and malt 
liquors, subjèct to the right of the state to regulate the method of the 
exercise of this right, this act not seeking to regulate, but to totally 
prohibit. 

The claim that this act is not properly passed by the Législature is 
again set out and much elaborated. The entire history of the bill in 
the Législature is given in the amendment. 

The bill was again amended on November 4, 1908, and in this 
amendment it is alleged that the prohibition act of the Législature was 
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violatiye of article 3, § 7, par. 8, of the Constitution of the State of 
Georgia, as follows: 

"No law or ordlnanee shall pass which refers to more than one subject 
matter" 

— ^it being claimed that selling and manufacturing are, in the very na- 
ture of things, two separate and distinct subject-matters. 

An additional amendment filed November 5, 1908, deals still fur- 
ther with the passage of the act by the Législature, and what are 
claimed to be fatal irregularities in this respect being stated, in addi- 
tion to what had been previously pleaded, that the provision of the 
Constitution of Georgia (article 3, § 7, par. 13), that "ail acts shall be 
signed by the Président of the Senate, and the Speaker of the House 
of Représentatives" ; and article 5, § 1, pars. 16 and 17, "The Governor 
shall hâve the revision of ail bills passed by the General Assembly, 
before the same shall become laws"; and "every vote, resolution or 
order, to which the concurrence of both houses may be necessary, ex- 
cept on a question of élection or adjournment, shall be presented to 
the Governor and before it shall take effect, be approved by him, or 
being disapproved, shall be re-passed by two-thirds of each house" — 
complainants urging that said act was net so signed by the presiding 
ofiScers nor approved by the Governor, but another and différent act 
was so signed, and still another and différent act was so approved, 
as appears by référence to the journal of the State Législature. 

Détails are then given as to the différence between the act as passed 
and the act as signed and approved. 

Another, and last, amendment was filed by complainants on De- 
cember 15, 1908, which, without stating any new grounds of attack 
upon the act in question, makes more spécifie and definite certain for- 
mer allégations. 

To the original bill demurrers were interposed by ail the défendants, 
and the demurrers hâve been renewed to each of the amendments. The 
grounds of demurrer are gênerai and spécifie, and go to the sufficiency 
of the bill as an entity to justify any équitable relief or the grant of an 
injunction, or as to the sufficiency of any separate and distinct part 
thereof to justify or authorize such relief. Argument has been had 
on. the demurrer, and the matter submitted. 

At the threshold of this case is the important question whether this 
is not an effort to enjoin criminal prosecution under such circumstances 
and of such character that a court of equity cannot and will not grant 
relief. The leading and most important ruling on this subject, cer- 
tainly in the courts of the United States, is In re Sawyer, 1?4 U. S. 
210, 8 Sup. Ct. 487, 488 (31 L. Ed. 402). In the opinion in that case, 
by Judge Gray, it is said : 

"The office and jurisdiction of a court of equity, unless enlarged by express 
statute, are limited to the protection of rights or property. It has no juris- 
diction over the prosecution, the punishuient, or the pardon of crimes or mis- 
demeanors, or over the appointment and removal of public offlcers. To assume 
such jurisdiction, or to sustain a biil in equity to restrain or relleve against 
proceedlngs for the punishment of offenses, or for Ihe removal of publie offl- 
cers, is to invade the domain of the courts at comnion law, or of the execu- 
tive and administrative department of the government. 

"Any jurisdiction over criminal matters, that the English Court of Chan- 
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■cery ever had, became obsolète long ago, except as incidental to its peculiar 
.lurisdictlon for the protection of infants, or under itfi authorlty to issue writs 
of habeas corpus for the discharge of persous unlawfully imprisoned. * * « 

"The modem décisions in Eugland by emlnent equity judges concur in 
holding that a court of cbancery bas ho power to restrain crimlnal proceedings 
unless they are instituted by a party to a suit already pending before it, and to 
try the same right that is in issue there. Attorney General v. Oleaver, 18 
Ves, 211, 220; Turner 15 Jurist, 218; Saull v. Browne, L. R. 10 Ch. 64; Kerr 
V. Preston, 6 Ch. D. 463. 

"Mr. Justice Story in his commentaries on Equity Jurisprudence afBrms the 
same doctrine. Story, Eq. Jur. 893. And in the American courts, so far as we 
are Informed, It bas been strictly and uniformly upbeld, and has been applied 
alike whether the prosecutions or arrests sought to be restrained arose un- 
der statutes of the state or under municipal ordinances." 

In Hémsley y. Myers (C. C.) 45 Fed. 283-387, Circuit Judge Cald- 
well says: 

"The bill seeks to enjoin crimlnal proceedings. A court of equity posses- 
ses no such power. This principle Is settled by the uniform current of au- 
thorities in England for two centuries, and in this country from the founda- 
tlon of its Jurisprudence. The récent emphatic reafflrmances of the doctrine 
by the Suprême Court of the United States renders it unnecessary to do more 
than repeat the rule in the language of that court." Citing In re Sawyer, 
supra. 

In Brewing Company v. . McGillivray (C. C.) 104 Fed. 258, it was 
said that: 

"A court of equity has no jurisdictlon to enjoin the commencement of crimi- 
nal proceedings, even though the statute may be unconstitutional." 

The case of Davis & Farnam Manufactrring Co. v. City of Los 
Angeles (C. C.) 115 Fed. 537, is an interesting case, becanse Judge 
Wellborn, sitting in the Circuit Court for the Southern District of 
CaHfornia, discusses, analyzes, and distinguishes the most of the 
important cases on this subject. The gênerai conclusion reached is 
expressed in the headnote as foUows: 

"A court of equity is wlthout .iurisdietion to enjoin crimlnal prosecutions un- 
der a statute or ordinance alleged to be unconstitutional and void, even 
though it is also alleged that it is the purpose of such prosecutions to injure 
complainant in his property rights, and that such will be their efCect." 

In concluding the opinion in this case, Judge Wellborn says: 

"In addition to what has already been said, it may be appropriately observed 
that municipal and state régulations of saloons, béer halls, theaters, and 
places of amusement generally, market places, slaughter bouses, gasworks, 
povvder magazines, laundries, cemeteries, flre llmits, streets (partieularly ob- 
structions, railway tracks, telegraph pôles, pipe Unes, etc., therein), indeed ail 
establishments, trades, and occupations subject to the police power of the 
state, unavoidably affect property rights, and are usually rendered effective 
by making their violations punishable offenses. Now, if there were such juris- 
dictlon as that for whlch complainant conteuds, every controversy over the 
valldlty of an ordinance or statute relating to any of the matters enumerated 
would fumish an occasion for interférence by injunetion, and thus would be 
presented the remarkable situation of courts of equity, state and fédéral, ex- 
ercising supervisory power over the administration of a part, not inconsid- 
erable, of the crimlnal laws of the country." 

This case went by appeal to the Suprême Court of the United States, 
and is reported in Davis & Farnam Manufacturing Company v. L,os 
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Angeles, 189 U. S. 207, 23 Sup. Ct. 498, 47 L. Ed. 778. In the opin- 
ion of the Suprême Court delivered' by Mr. Justice Brown in that 
case, it is said : 

"The gênerai rule that a Circuit Court of the United States sitting as a 
fiourt of equity, cannot stay by injunction proeeedings pendlng in a state court 
to enforce the criminal laws of such state, was applied in Harkrader v. Wad- 
ley, 172 U. S. 148, lf> Sup. Ct. 119, 43 L. Ed. 399, to a case where the plain- 
tlfï sought to enjoin proeeedings against him for the embezzlement of tlie as- 
sets of a hank; and in Fitts v, Mc<Jhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. 
Ed. .535, to a suit brought by the recelvers of a railroad against the Attorney 
General of the state to restrain him from instituting or prosecuting criminal 
proeeedings to enforce against the plaintifC the provisions of a state law re- 
dueing the tolls whlch had been exacted of the public by the railroad of whlch 
the plalntlff was reeeiver. ïhls was lield to be in reality a suit against the 
state to enjoin the in.stltution of criminal proeeedings, and hence wlthin the 
gênerai rule." 

In Fitts V. McGhee (cited in this case of Davis & Farnam, etc., v. 
City of Los Angeles) it had been stated in the opinion of Mr. Jus- 
tice Harlan, after citing certain cases where a grant of injunction had 
been sustained, that: 

"Upon examination it will be found that the défendants in each of those 
cases were offlcers of the state, especially charged with the exécution of a state 
enactment alleged to be unconstitutional, but under the authority of which it 
was averred they were committing or were about to commit some spécifie 
wrong or trespass to the injury of the plaintiECs rights. There is a wlde dif- 
férence between a suit against individuals, holding officiai positions under a 
state, to prevent them, under the sanction of an unconstitutional statute, from 
committing by some positive act a wrong or trespass, and a suit against offi- 
oers of a state merely to test the constltutlonality of a state statute, in the 
enforcement of which those offlcers will act only by formai judlcial proeeed- 
ings in the courts of the State. In the présent case, as we hâve said, neither 
of the state offlcers named held any spécial relation to the particular statute 
alleged to be unconstitutional. They were not expressly directed to see to its 
enforcement. If, because they were law offlcers of the state, a case could be 
made for the purpose of testing the constltutlonality of the statute by an in- 
junction suit brought against them, then the constltutlonality of every act pass- 
ed by the Législature could be tested by a suit against the Govérnor and the 
Attorney General, based upon the theory that the former, as the executive of the 
state, was in a gênerai sensé charged with the exécution of ail its laws, and 
the latter, as Attorney General, might represent the state in litigatlon Involv- 
ing the enforcement of its statutes. That would be a very convenient way for 
obtaining a speedy judicial détermination of questions of constitutlonal law 
which may be raised by individuals." 

In a récent case of Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 
52 h. Ed. 714, 13 L. R. A. (N. S.) 932, which, although an applica- 
tion for habeas corpus by Young, Attorney General of Minnesota, to 
the Suprême Court, because of his having been held for contempt by 
the Circuit Court for a violation of an injunction issued in a railroad 
rate case, the question of the right of the court to grant the injunc- 
tion against the enforcement of the rates established by the Minnesota 
Commission was fully considered and determined. Mr. Justice Peck- 
ham, after distinguishing the case at bar from In re Sawyer, supra, 
said: 

"It is proper to add that the right to enjoin an indlvidual, even though a 
state officiai, from c-ommenclng suits under clrcumstances already stated, does 
not include the power to restrain a court from acting in any case brought be- 
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fore it, eitJier of a civil or eriiMinal nature, nor does it inelude power to pre- 
vent any Investigation or action by a gf^ncj , jilry. Tlie latter body is part of tlie 
machlhery of a criminal court, and an Injilnetion against a state court would 
be a violation of tlie wliole scheme of our government. If an injunction 
against an indlvldual is dlsobeyed, and he commences proceedings before a 
grand jury or in a court, sueh disobedlence is personal ouly, and the court 
or jury can proceed without ineurring any penalty on that account. 

"The différence between the power to enjoin an indlvldual from doing cer- 
tain things, and the power to enjoin courts from proceedlng in thelr own way 
to exercise jurisdietion, is plain, and no power to do the latter exists be- 
eause of a power to do the former." 

The décisions of the Suprême Court of the state of Georgia, while 
they are not controlling, should at least be highly persuasive as to the 
proper rule of equity practice to be adopted in cases of this nature. 
Thèse décisions are uniform in holding that a court of equity has no 
jurisdietion over criminal proceedings. In Gault v. Wallis, 53 Ga. 575, 
it was held that courts of equity hâve no jurisdietion in criminal laws 
of the state,'by injunction or otherwise. In Phillips v. Mayor of Stone 
Mountain, 6iGâ. 386, the holding is that "no injunction or order in 
the nature of an injunction shall be granted to restrain proceedings 
in a criminal matter." In Garrison v. City of Atlanta, 68 Ga. 64, f ollow- 
ing the case just dted, it was held thàt injunctions should not be 
granted tb restrain crîminal proceediil'gs.' In Paulk v. Sycamore, 104 
Ga. 34, 30 S. E. 417, 41:1,. R. A. 773, 69 Am. St. Rep. 128, in an 
opinion by Justice Fish, this question was discussed, former décisions 
Considered, and a conclusion was reached which is summarized in the 
first headnote as foUows: ;.. '\ ,.' 

"Courts 6t equity will not by injuftction prevent the Institution of prose- 
cutions for criminal offenses, whetber the sanie be violations of state statutes 
or municipal ordinanees, nor will they, upon a pétition for an injunction of 
this nature, inqulreinto the çonstitutlonalityof a. législative act, or the validity 
or reasonableness of an ordiaance making pénal the act or aets for the doing 
of which prosècutions are threatened." 

In the opinion in this case the décision in City of Atlanta v. Gâte 
City Gas Light Company, 71 Ga. 106, is considered and distinguished, 
and attention called to the peculiar features of thàt case which justi- 
fied the grant of an injunction, and the reasons given why it did not 
conflict with the line of cases in which it had been held that courts 
of equity will not interfère with the institution of, or prosecution in, 
criminal cases. After quoting from the opinion in City of Atlanta v. 
Gâte City Gas Light Company, this is said in the opinion : 

"It will be seen that the distinguishing f eature pt that case, and the one 
which was successfuUy employed in involiing the interposition of equity, was 
the patent fact that the threatened prosècutions under the municipal ordi- 
nanees were being uaed, not for the legitlmate purpose of preventing the 
streets of the city from being unlawfully injured or obstructed. but for thé 
purpose of destroying the valuable vested franchises of the Gâte City Gas Light 
Company, and equity, seeing the palpable fraud which was being perpetrated 
under color of what purported to be a simple police régulation, stretclied forth 
Its strong arm to prevent thè irréparable damages which would ensue if it did 
not afCord Its protection to the rights which were thus imperlled." 

In City of Bainbridge v. Reynolds, 111 Ga. 758, 36 S. E. 935, citing 
Paulk V. Sycamore, sti|)ra,'it is held that a court of equity will not by 
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injunction prevent the institution of a prosecution for the violation o£ 
a pénal municipal ordinance ; nor will it, upon pétition for an injunction 
of this nature, inquire into the validity of such an ordinance, upon 
constitutional or ôther grounds. 

Salter v. City of Columbus, 135 Ga. 96, 54 S. E. 74, was a case in 
which a nonresident brewing company, through its agent, Salter, en- 
joined the city of Golumbus from interfering with it by prosecution 
in the municipal court for the sale and delivery of béer in the city. 
Citing Paulk v. Sycamore, supra, and Bainbridge v. Reynolds, supra, 
it is held : 

"Courts of equlty will not enjoln or prevent the institution of prosecutions 
for violations of pénal municipal ordinanees, nor inquire into the validity or 
reasonableness of ordinanees niaklng crimlnal the acts for the doing of ■which 
prosecutions are threatened." 

In the récent case of Georgia Railway & Electric Company v. Town 
of Oakland City, 139 Ga. oT6, 59 S. E- 396, the rule announced in ail 
the preceding cases mentioned is adhered to in the opinion by Lump- 
kin, J. After discussing thèse former décisions it is said: 

"The rule that a court of equlty will not ordinarily enjoin a crimlnal act 
considered merely as such, but will enjoin a trespass working irréparable dam- 
age to property, although the act may also be the subject of punishment, is 
often invoked to authorize an injunction against a criminal prosecution. But 
an individual act causing irréparable damage is one thing; the prosecution of 
a person charged with an ofCense, in the courts provided for the trial of such 
proceeding, is a différent thing." 

It is unnecessary to cite décisions from other states, or from text- 
books, because ail are uniform, I think, and in entire harmony with 
the décisions of the courts of the United States, and the Suprême 
Court of this state, which hâve been referred to. 

The line of demarkation between cases in which a court of equity 
will, and will not, interfère, may not always be entirely clear. Cases 
hâve arisen and may arise which are difficult to place. To my mind 
there is no difïiculty about this case. It ranges itself easily with that 
class of cases of which courts of equity hâve always declined to take 
jurisdiction, and is readilv distinguishable from cases like Reagan v. 
Farmers' Loan & Trust Company, 154 U. S. 362, 14 Sup. Ct. 1047, 
38 L. Ed. 1014, Smyth v. Aimes, 169 U. S. 466,. 18 Sup. Ct. 418, 43 
L. Ed. 819, and In re Young, 209 U. S. 133, 28 Sup. Ct. 441, 52 L. 
Ed. 714, 13 L. R. A. (N. S.) 932, in which the Suprême Court of the 
United States has held that a court of equity might properly assume 
jurisdiction and grant injunction. The distinction between the two 
classes of cases is pointed out in the opinion of the Suprême Court of 
the United States in Re Young, supra, and in the opinion of the Su- 
prême Court of Georgia in Paulk v. Sycamore, supra, and in the same 
court in Georgia Railway & Electric Company v. Town of Oakland 
City, supi-a. 

It is not shown by this bill that it is proposed by any of the de- 
fendants to take any of the property of the complainants, or to inter- 
fère with it. It is claimed that criminal prosecutions will be institut- 
ed, and it is against this that relief is sought. It is proposed to en- 
join the summoning of witnesses, the préparation and présentation to 



152 166 FEDERAL EEPOETEE. 

grand juries of bills of indictment, and prosecutions in the city court 
of Atlanta and in the recorder's court, and arrest under such prosecu- 
tions. lyooking at the case in this way, and testing it by the prayer 
of the bill, what is the resuit? It is sought to prevent C. D. Hill, as 
Soliciter General of Atlanta, from preparing bills of indictment and 
presenting them to the grand jury. This is clearly not within the 
jurisdiction of a court of equity. It is sought to prevent Lowry Ar- 
nold, soliciter of the city court of Atlanta, from instituting prosecutions 
in that court. This is also without the power of a court of equity. It 
is sought to enjoin Arnold Broyles, clerk of the superior court of 
Fultbn county, and also clerk of the city court of Atlanta, presumably, 
from what is stated in the bill, from issuing subpœnas to witnesses, 
bench warrants, etc. It is sought to enjoin John W. Nelms, sheriff 
of Fulton county, and Henry Jennings, chief of police, in the city of 
Atlanta, from serving warrants and making arrests, and also to en- 
join N. R. Broyles, recorder of the city of Atlanta, apparently, though 
this is not insisted upon in argument, from trying ofïenders against 
the ordinance of the city of Atlanta, or sitting as investigating magis- 
trate and hearing évidence as to the violation of the state prohibition 
law. A mère statement of the prayer of the bill, and what is sought 
to be done, makes it So clearly an effort solely to interfère with crim- 
inal prosecutions, contrary to the well-established rule on that sub- 
ject in England and the courts of this country, both fédéral and state, 
that it seems unnecessary to discuss it further. 

The foregoing views are controUing, but I think it is proper to add 
that the subject-matter of this case is peculiarly for the courts of the 
state. It concerns the internai policy of the state. The législation was in 
pursuance of what was believed to be the proper exercise of the police 
power of the state. The grounds of attack upon this prohibition act 
mainly stressed in argument were that it was violative of the Constitu- 
tion of the state of Georgia, and the grounds specially and strongly 
urged were that the title of the bill stated two subjects-matter, and that 
the journal of the Senate fails to show that it was properly passed by 
the requisite constitutional vote of that body. The most important of 
thèse two questions is the failure of the journal to show the passage of 
the bill by a constitutional majority when it came back from the House 
to the Senate, and, as determining this, what is the final passage of the 
bill in the Georgia Legi.slature. This is specially a matter for the courts 
of the state, and ultimately for the Suprême Court of the state. 

It is alleged in the bill that in certain respects this act is violative 
of complainants' rights under the Constitution of the United States, 
but this was hardly referred to in argument, certainly it was not 
strongly urged. Whatever may be true about this, however, any of 
the grounds suggested as justifying relief, either under the Constitu- 
tion of the United States or of the state of Georgia, can readily be 
interposed as défenses to any prosecutions under this act, and, so far 
as any fédéral questions are insisted upon, they can reach and be 
heard by the Suprême Court of the United States by writ of error 
from that court to the highest court of the state. 

Entertaining the views hereinbefore expressed, it resulls that, in my 
opinion, the Circuit Court of the United States, sitting as a court of 
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•equity, has no authority to entertain this bill, or to grant the relief 
sought. It is unnecessary, therefore, and would perhaps be improper, 
for me to express any opinion as to the. merits of the questions raised 
in this bill. This may well be left for détermination when such ques- 
tions shall be raised in the proper way before a court of compétent 
jurisdiction. 

The demurrer to the bill will be sustained, and a decree may be tak- 
en to that effect. 



CENTRAL OF GEORGIA RY. OO. v. WRIGHT. Comptroller General. 
(Circuit Court, N. D. Georgia. December 5, 1908.) 

1. Courts (§ 282*) — Jtjeisdiction of Fédéral Courts— Fédéral Question. 

A suit by a domestlc corporation to restrain the collection of taxes 
imposée! by the state on personal property alleged in the bill to liave its 
sltus for purposes of taxation in another state involves a fédéral question 
and is within the jurisdiction of a fédéral court, since the taxation by a 
state of projierty wlthout its jurisdiction amounts to a taking of the 
property of the owner without due process of law. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 282.* 
Jurisdiction in cases involving fédéral question, see notes to Bailey v. 
Jlosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Mining Co., 35 C. C. A. 7.] 

2. Taxation (§ 1(59*) — Sirus of Property— Pledge of Corporate Stocks. 

A pledge by a Georgia corporation of stock owued by it iu a corporation 
of another state to a New York trust conipany to secure an issue of bonds, 
although the stock is delivered to the pledgee and transferred to it on the 
books of the issuing corporation, and the effect, under the statute of 
Georgia, is to vest it with the légal tltle, does not transfer the situs of 
such stock to New York for purposes of taxation, where the pledgor re- 
tains the équitable ownership with the right to vote the stock and receive 
the dividends thereon and to a retransfer on payment of its bonds, but 
such stock remains taxable in Georgia to the pledgor, or to a transférée 
in that state which has succeeded to ail of its rlghts. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 292 ; Dec. Dig. 
§ 169.*] 

3. Taxation (§ 169*) — Shares in Foreign Corporation- Effect of Taxa- 

tion IN State of Domicile. 

A state statute provlding for the taxation in that state of the shares 
of ail domestlc corporations, wherever held, has no eft'ect upon the right 
of another state in which shares of such a corporation are owned to tax 
the same. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 292 ; Dec. Dig. 
§ 169.*] 

In Equity. Bill for injunction. 

Lawton & Cunningham, for complainant, 
John C. Hart, for défendant. 

NEWMAN, District Judge. The Central of Georgia Railway Com- 
pany brings its bill against the Comptroller General of Georgia, and 
the sherifï of Fulton county, to enjoin the collection of taxes on 15,- 
000 shares of the capital stock of the Western Railway of Alabama. 

^For other cases see same topic & § numbeR In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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an Alabama corporation. The facts necessary to an understanding of 
the contention hère made, gathered from the bill and answer on which 
the case is submitted, are as follows: 

On or about the 31st day of May, 1887, the Central Railroad & 
Banking Company of Georgia owned the 15,000 shares of Western 
Railway of Alabama stock (the shares in question), and executed and 
delivered to the Central Trust Company of New York a deed of trust 
called the "collatéral trust deed," whereby, for the purpose of securing 
an issue of $500,000,000 of its bonds due on the Ist day of May, 1937, 
with interest payable semiannually at 5 per cent., did sell and convey 
to the Central Trust Company of New York, among other stocks and 
bonds, the 15,000 shares at the par value of $100 per share. The 
shares of stock were duly transferred by the Central Railroad & Bank- 
ing Company to the trust company on the books of the Western Rail- 
way of Alabama, and a certificate for the 15,000 shares of stock was 
issued by the Western Railway of Alabama to the Central Trust Com- 
pany of New York, This deposit of securities was on condition that 
if the principal and interest on the bonds, of which it was made the 
trustée, should be paid according to their terms, the said shares of 
stock hypothecated to secure the same "be reconveyed and retrans- 
ferred to the railroad company." The stipulation touching the de- 
posit and hypothecation of this stock further provided that the voting 
power of this stock should be exercised by the railroad company, its 
successors or assigns, whenever demanded. It further provided that 
the railroad company "shall also be entitled to receive from said trus- 
tée ail of the interest coupons maturing on the bonds, and ail of the 
money dividends payable upon the stocks herein conveyed." It fur- 
ther provided that, in the event there was any default on the bonds, 
the trustée should coUect ail of the dividends on the stock conveyed, 
and shall apply the same from time to time to the payment of interest 
on the bonds secured. The Central Trust Company further stipulated 
that upon payment in full or rédemption of the outstanding bonds 
secured by the transfer of this Western Railway of Alabama stock, 
together with the interest which shall hâve accrued thereon, the trus- 
tée obligated himself without unreasonable delay to pay over to the 
railroad company, its successors or assigns, whatever of the stock 
remained and the money derived through the exécution of the trust 
created by the trust deed. In the year 1892 the Central Railway & 
Banking Company was placed in the hands of a receiver by the United 
States Circuit Court for the Southern District of Georgia, and amcng 
the assets of the company was its interest in the 15,000 shares of the 
stock of the Western Railway of Alabama. The property; and assets 
of the company were administe'red by the Circuit Court of the United 
States, through its receivers, and sold' under varions decrees of the 
foreclosures of the mortgages upon the property. The 15,000 shares 
of stock were, together, with. a fiumber of other securities, pledged on 
the 19th day of January,' 1895, by Corner as receiver, under order and 
authority of the United States Circuit Court, to the Mercantile Trust 
Company of New York to secure a loan of $600,000. Subsequently 
there was a default of the loan qf the Mercantile Trust Company, and 



CENTRAL OF GEORGIA KY. CO. V. WRIGHT. 155 

the 15,000 shares of stock of the Western Railway of Alabama, to- 
gether with other securities, were sold under the order of the Circuit 
v-ourt of the United States for the Southern District of Georgia, and 
were purchased by the Mercantile Trust Company. Afterwards the 
Mercantile Trust Company transferred ail its rights and interests in 
this stock to Samuel Thomas and Thomas Ryan, of New York City, 
who subsequently likewise transferred this stock to the Central of 
Georgia Railway Company, the complainant in this case. The Cen- 
tral of Georgia Railway Company was a new corporation organized 
in 1895 for the purpose of taking over, and which did take over, the 
property, prior to the receivership, owned and controlled by the Cen- 
tral Railroad & Banking Company of Georgia. On the 29th day of 
April, 1907, the railway company made a supplemental return to the 
Comptroller General of this Western Railway of Alabama shares, 
valuing the same at $900,000. Attached to the same was the fol- 
lowing : 

"The Comptroller General of Georgia claims that Central holds also the 
following named stocks and bonds, and that they are subject to be assessed 
for taxation against the Central. This is denied by Central of Georgia Rail- 
way Company, which claims and asserts that the stocks and bonds are not 
its property but the property of Central Trust C;ompany of New York, and 
therefore not subject to taxation, and furthcrmore, claims that even If the 
shares of stock of Western Kailway of Alabama hereinbefore named are its 
property they are not subject to taxation. Subject to this claim, and in or- 
der that it may not be treated as a defaulter, and claiming, asserting, and 
eontending that no tax should be assessed against it for them, it returns the 
following securities at the following valuation, to-wit: 15,000 shares of capi- 
tal stock Western Railway of Alabama, $900,000." 

The Comptroller General rejected this valuation, and placed the 
value of this stock at $2,210,000. In accordance with the statute of 
Georgia, this différence between the Comptroller General's and the 
corporation's valuation of the property was submitted to arbitration, 
which resulted in the valuation being placed at $1,275,000. 

It is alleged in the bill that tax exécutions hâve been issued by the 
Comptroller General against the Central of Georgia Railway Com- 
pany for taxes upon the 15,000 shares of stock of the Western Rail- 
way of Alabama, as follows: An exécution for the sum of $6,375, 
and interest at 7 per cent, per annum from December 20, 1907, being 
taxes claimed by the Comptroller General to be due the state of Geor- 
gia for the year 1907 ; the second for the sum of $9,562.50, and in- 
terest at 7 per cent, per annum from December 20, 1907, being taxes 
claimed by him to be due to the county of Chatham for said year; 
the third for the sum of $17,722.50, and interest at 7 per cent, per 
annum from December 20, 1907, being taxes claimed by him to be 
due to the city of Savannah for said year ; that ail thèse exécutions 
were placed in the hands of John W. Nelms, sheriff of Fulton county, 
and he has levied the same upon the property of the Central of Geor- 
gia Railway Company- — certain real estate in the city of Atlanta. 

The litigation as to the right of the state of Georgia to tax the West- 
ern Railway of Alabama stock originated in the suit of Louisville & 
Nashville Railway Company v. Wright, Comptroller General, in this 
court, the détermination of which suit and the opinion therein is re- 
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ported in Louisville & Nashville. Rail way Company v. Wright^! 'Comp-, 
troller General, 116 Fed. 669. This suit involved thè right of the 
State to tax the other 15,000 shares of the stocis of the Western Rail- 
way of Alabama, owned first'by the Georgia :Railfoad & "Banking 
Company, and afterwards ànd at the time the bill was filed, by the 
Louisville .& Nashville Railway Company. Thé; décision of this court 
in that case was affirmed by the Circuit Court of Appeals in Wright, 
Comptrôller General, v. Louisville & Nashville Railway Company, 117 
Fed. 1007, 54 C. C. A. 673. A reversai of the çâse by the Suprême 
Court of the United States is reported in Wright v. Louisville & 
Nashville Railway Company, 196 U. S. 219, 25 Sup. Ct. 16, 49 L. Ed. 
167. After this décision of the Suprême Court of the United States, 
there was other litigation in the Georgia state courts. The cases are 
reported in Georgia Railway & Banking Company v. Wright, 124 Ga. 
596, 53 S. E. 231, and Central of Georgia Railroad & Banking Com- 
pany V. Wright, 124 Ga. 630, 53 S. E. 207, and also in Georgia Rail- 
road &; Banking Company v. Wright, 125 Ga. 589, 54 S. E. 52, and 
Central of Georgia Railway Company v. Wright, 125 Ga. 617, 54 S. 
E. 64, and finally, in Central of Georgia Railway Company v. Wright, 
and Georgia Railroad & Banking Company v. Wright, 207 U. S. 127, 
28 Sup. Ct. 47, 52 L. Ed. 134. 

But the important case dealing with the particular question for dé- 
termination hère is Central of Georgia Railway Company v. Wright, 
124 Ga. 630, 53 S. E. 207. The right of the state of Georgia to tax 
thèse Western Railway of Alabama shares in the hands of the Central 
of Georgia Railway Company, notwithstanding the situation as to the 
Central Trust Company of New York, was there distinctly made and 
determined. The first headnote of that case will show what was de- 
cided. It is as follows : 

"Stock in an Alabama railroad company wliose Unes lay outside of Georgia 
was owned by the Central Railroad & Banking Company of Georgia, a 
domestic corporation. ïo secure an issue of bonds, that company conveyed 
the stock by deed of trust to a New York trust company, and an entry of the 
transf er of the stock to the trust comjiany was made on the books of the 
Alabama corporation. The Central Railroad & Banliing Company of Georgia 
went into the hands of a receiver, its assets were disposed of at judicial 
sale, and the Central of Georgia Railway Company, a new coriwratlon 
chartered under the laws of Georgia, became the owner of its properties, 
including the équitable interest in the Alabama stock. The New York trust 
company has the physical possession of the stock certiflcate, as well as the 
légal title thereto, but every bénéficiai interest, including the right to receive 
dividends and to vote the stock, as well as the equity of rédemption, is owned 
by the Central of Georgia Railway Company, sul).iect only to its compl lance 
with the terms of the bonds to secure which the deed of trust was given. 
Held, that the substantial, bénéficiai ownership of the stock being in the 
Central of Georgia Railway Company, that company is llable to be taxed there- 
on in Georgia." 

It was conceded in the opinion by Candler, J., that there were many 
eminent authorities to sustain the opinion that the situs of stock in a 
foreign corporation, for the purposes of taxation, is at the domicile 
of the trustée who holds the légal title, but he states that those cases 
seem to rest on statutory grounds, and that the statutes of the state 
and décisions of the Suprême Court of the state lay down a différent 
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principle. The décision of the Suprême Court of the state, just re- 
ferred to, was taken to the Suprême Court of the United States by 
writ of error from that court, and is reported in 207 U. S. 137, 28 
Sup. Ct. 47, 52 L. Ed. 134. An examination of that case as reported 
will show that the questions hère made were not considered by that 
court, because the case went off on a différent ground. 

The bill hère and now sets up that the assessment of this stock for 
taxation by the Comptroller General, and the issuance of exécution 
and levying the same on its prpperty, is in violation of its rights un- 
der the Constitution of Georgia and of the United States; that its 
property is taken without due process of law, contrary to the third 
paragraph of article 1, § 1, of the Constitution of the state of Georgia, 
and without due process of law, and denying to it the equal protection 
of the law, contrary to the fourteenth amendment to the Constitution 
of the United States. It is claimed on the part of the Comptroller 
General that no fédéral question is involved in this case. If this be 
true, this court has no jurisdiction. If the situs of this Western Rail- 
way of Alabama stock was in the state of New York in such way as 
that the state of Georgia could not assert jurisdiction over it for the 
purpose of taxation, then undoubtedly this tax would be illégal, and 
would be taking the property of the complainant company without due 
process of law, and denying it the equal protection of the law. This 
is the contention of the complainant, and the case made by the bill. 
Whether this claim of the complainant can be sustained or not, the 
claim itself présents a fédéral question. It is the claim made by the 
complainant which must détermine the exigence or nonexistence of 
a fédéral question. Osborn v. United States Bank, 9 Wheat. 738-823, 
6 L. Ed. 204 ; Tennessee v. Union Planters' Bank, 153 U. S. 454-455, 
14 Sup. Ct. 654, 38 L. Ed. 511; Vicksburg Waterworks Company v. 
Vicksburg, 185 U. S. 65-68, 22 Sup. Ct. 585, 46 L. Ed. 808. The ef- 
fort by a state to tax, against a corporation of the state, property hav- 
ing its situs in another state, properly pleaded, raises a fédéral ques- 
tion. Louisville & Jeffersonville Ferry Co. v. Kentuck^, 188 U. S. 
385-398, 23 Sup. Ct. 463, 47 L. Ed. 513. In this case it is stated in 
the opinion: 

"We décide nothing more than It Is not compétent for Kentucky under the 
charter granted by It, and under the Constitution of the United States, to 
tax the franchise whlch Its corporation, the ferry company, lawfully acqulred 
from Indlana, and whlch franchise or Incorporeal hereditament has Its situs 
for purposes of taxation In Indlana." 

And in Railway Company v. Pennsylvania, 198 U. S. 341, 25 Sup. 
Ct. 669, 49 L. Ed. 1077, in concluding in the opinion the discussion of 
the question of the existence of a fédéral question in that case, this 
is said : 

"It Is plaln that In the case at bar the coal had lost Its situs In Pennsyl- 
vania by belng transported from that state to foreign states for the purposes 
of sale, with no Intention that it should ever return to its state or origin. It 
was, therefore, as much outslde the jurisdiction of the state of Pennsylvania 
to tax It as was the Indlana franchise in the case just clted (Louisville & 
Jeffersonville Ferry Company v. Kentucky), and It has been taxed just as dl- 
rectly, as specifically, under the facts stated In this case, as was the Indlana 
franchise taxed in Kentucky by the valuation of the Kentucky franchise. 
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which value was increased by the value of the franchise created by Indiana. 
Taxation of the coal In this case deprlved the owner of ïts property wlthout 
due process of law, as Is held In the above case, and the owner Is entitled to 
the protection of the f ourteenth amendmeût, whlch prevents the taking of the 
property In that way." 

Considering the questions made to be properly made, and that this 
court has tt^e jurisdiction to détermine them, the merits of the contro- 
versy must now be considered. Is the situs of this stock transferred 
by the Central Railroad & Banking Company to the Central Trust 
Company of New York, in the manner hereinbefore described, in the 
statp of New York for the purposes of taxation, or is it in the state of 
Georgia? It has been held by the Suprême Court of the state of Geor- 
gia in the case of Central of Georgia Railway Company v. Wright, 
134 Ga, 630, 53 S. E. 207 (the headnote of which case was quoted 
above), that by the transfer of the stock to the Central Trust Com- 
pany the légal title was vested in it for the purpose of securing the 
debt— the bonds which the transfer of the stock secured. The statute 
of Georgia (Civ. Code Ga. 1895, § 3771) was enacted to provide a 
stronger and more satisfactory seçurity in some respects than that 
given by amortgage in Georgia (Civ. Code Ga. 1895, § 3733). It places 
the, légal title in the person intended to be secured. This method of 
securing debts is in common use now in Georgia,_but it bas never 
been held that a person having the légal title in this way as seçurity 
for a debt, where the possession and control and use of the property 
remained in the vendor, was liable for tax against the property. A 
mère pa^sing of the title under this statute for the purpose of securing 
a debt, considered alone, certainly does not make the vendee liable for 
the tax. 

The serious question to my mind is made by the contention that the 
présent corporation, the Central of Georgia Railway Company, has 
never had the légal title to this stock, and that ail that it had ever held 
is the équity of rédemption. The stock was transferred by the Central 
Railroad & Banking Company to the Central Trust Company of New 
York, and during the receivership, as has been stated above, the equity 
of rédemption which the old Central had in this stock was hypothecat- 
ed ,in New York to the Mercantile Trust Company, and, default oc- 
curing in the debt which equity of rédemption was given to secure, the 
same was sol d in the manner stated, and finally came into the posses- 
sion of this présent cômplainant, the new company. It does not seem 
to me, however, that this pledge of the equity of rédemption in the 
stock, its sale, and final acquisition by the new company changes ma- 
terially the attitude of the new company as to its rights against, and 
liability to, the Central Trust Company f rom those which existed in 
the old Central. It does not appear from the contention and argu- 
ment hère that any claim is made by the Central Trust Company of 
greater or différent rights against the new company than it would 
hâve had against the old. So far as the record shows, the same situa- 
tion exists as to voting stock, élection of officers and control, and col- 
lection of dividends that existed between the old Central Railroad & 
Banking Company and the Central Trust Company; and the status 
bètween the cômplainant company and the Central Trust Company, to 
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my mind, is the same as though the stock had been transferred by the 
présent company in the same manner and under the same terms and 
conditions that it was transferred and pledged by the old Central. This 
being true, it is a simple pledge by a Georgia corporation of stock 
owned by it in another corporation to a trust company located in New 
York to secure a debt, with the right retained in the pledging company 
to control, receive the dividends, and get the benefit of any enhanced 
value in the stock pledged. It is now, as to the complainant company, 
in légal effect a mère pledge with a perfect right of rédemption, al- 
though, to render the same more effective, the title and possession is 
in the pledgee. This being true, in my judgment, the situs of this 
stock for taxation is in Georgia, and the right to tax it by the Comp- 
troller General is properly asserted. 

A récent statute of the state of Alabama of March 7, 1907 (Laws 
1907, p. 455), is set out in the bill, and it is claimed that the situs of 
this Western Railway of Alabama stock is fixed by it for the purpose 
of taxation in Alabama. The act provides for the assessment at its 
actual market value of ail shares of stock in corporations of Alabama 
to the persoris in whose names the shares appear on the books of the 
corporation. It requires the président or chief officer of the corpora- 
tion to make out and retum, under oath, to the assessor of the county 
in which the corporation is located, a list showing the total number of 
shares of the capital stock and the par value thereof, and the name 
and résidence of each shareholder. It then allows a réduction from 
the aggregate value of thèse shares of any corporation of the amount 
at which the real and personal property of the corporation is returned 
to the tax assessor for taxation, and provides for taxing the residue, 
if any. It further provides that the amount paid by the corporation 
for any shareholder as taxes sball be a lien on any interest the share- 
holder may hâve in any property owned by the corporation. 

If this act of the Législature of Alabama bas any effect at ail, it 
goes to the question whether this stock is taxable at ail in Georgia, 
and, if so, to what extent, in view of the provisions of this Alabama 
statute. What the schemes of taxation may be of the state in which 
the physical property of a corporation is located has no effect apparent- 
ly upon the right of another state in which shares in a corporation are 
held to tax such shares. Kidd v Alabama, 188 U. S. 730, 33 Sup. 
Ct. 401, 47 L. Ed. 669; Wright v. Louisville & Nashville Railwav 
Company, 195 U. S. 219, 25 Sup. Ct. 16, 49 L. Ed. 167. 

In my opinion, none of the grounds set up hère for the granting of 
an injunction against the collection of this tax are meritorious, con- 
sequently the bill must be dismissed, and a decree may be taken to 
that effect. 
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UNITED STATES v. ATCHISON, T. & S. F. RY. CO. et al. 
(District Court; N. D. Illinois, Ë. D. May 4, 1908.) 

1. Oabkiœes (§ 211*) — Cabeiehs of Live Stock— Twbnty-Eigjit IIour Law 

— " WlLLrULLY . " 

In Aet June 20, 1906, c. 3594. § 3, 34 Stat. C08 (U. S. Comp. St. Sxipp. 
1907, p. 919), known us the "28'liour law," vvliicli prohlbits carriers of live 
stock from keeping the same coufliied In cars, etc., for more tban 28 
consécutive liours wlthout uuloading for rest, water, and feeding, "unless 
prevented by storm or by other accidentai or uniivoidable causes wbich 
cannot be anticipated or avoided by the exercise of due diligence and 
foresight," and ini]X)ses a penalty on any carrier wliieh "knowingly and 
willfully" falls to coniply with its provisions, the vFord "willfully" is not 
used as implying a vicions or evil intent, but as ineaning intentionally or 
voluntarily. 

[Ed. Note. — For othér cases, see Carriers, Dec. Dig. § 20.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7408, 7481, 
783.5, 7830.1 

2. Cabeiebs (§ 211*) — Cabbiage of Ijive Stock — Violation or Act— Dé- 

fenses. 

Failure of a railroad Company to provide unloading stations, congested 
trafflc conditions reasonably to be anticipated from past ' expérience, and 
break downs en route resulting from négligent opération or omission to 
furnish properly etjuipped and inspected engines and (?ars are not such 
accidentai or unavoidable causes as wlll relleve the carrier from liability 
for a violation of sucb act. 

[Ed. Note.^For other cases, see Carriers, Dec. Dig. § 211.*] 

3. Cabeiebs (§211*) — Peovision Rblating to Siieep— Time of Confinement 

A TTTT-TOTtTi'F'Tl 

Under Act June 29, 1906, c. 3.594, 34 Stat. 607 (U. S. Comp. St. Supp. 
1907, p. 918), prohibiting carriers of live stock from keeping the same 
conflned for more tban 28 consécutive hours without unloading for rest, 
water, and feeding except that upon the written request of the owner or 
person in charge the time of confinement may be extended to 30 hours, 
and provided "that it shall not be required that sheep be unloaded in the 
nighttime, but wbere the time expires in tbe nigbttime In the case of 
sheep the same may continue in transit to a suitable place for unloading, 
subject to the aforesaid limitation of 36 bours," the carrier is required 
to unload sheep witbin 28 hours, unless that period expires in tbe night- 
time, and, in any event, within 36 hours. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 211.*] 

4. Cabkiers (§ 20*)— I'enalty fob Violation— Sefabaie Offenses. 

Under the pénal clause of sueh lavf, each shipment of stock confined 
beyond the period prescribed In violation of its provisions constitutes a 
separate offense. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 20.*] 

In re Violation of Twenty-Eight Hour Law. 

Edwin W. Sims, U. S. Atty., and Ben Davis, Asst. U. S. Atty. 

James L. Coleman, for Atchison, T. & S. F. Ry. Co. 

Samuel A. Lynde, for Chicag-o & N. W. Ry. Co. 

John A. Russell, for Chicago, M. & St. P.' Ry. Co. 

John G. Drennan, for Illinois Cent. R. Co. 

Benjamin S. Cable, for Chicago, R. I. & P. Ry. Co. 

Chester M. Dawes, for Chicago, B. & Q. Ry. Co. 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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LANDIS, District Judge. In the matter of the United States ver- 
sus the Atchison, Topeka & Santa Fé Raihvay Company the Chicago 
& Northwestern Railway Company, the Illinois Central Raiiroad 
Company, the Chicago, Milwaukee & St. Paul Railway Company, 
the Chicago, Rock Island & Pacific Railway Company, and the Chicago, 
Burlington & Quincy, being actions to recover penalties under the 
statute commonly known as the "Twenty-Eight tlour Law," and 
having been submitted to the court mainly on pleas of guilty, but, 
as in the case of the Northwestern road particularly, to some extent on 
pleas of not guilty, and a stipulation of facts, supplemented by évi- 
dence introduced by the défendant in open court. This statute, which 
succeeded the old statute on the same subject, and which had been 
in force for about 30 years without accomplishing anything except its 
own discrédit by reason of its too drastic provisions, was passed in 
1906 (Act June 39, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 
1907, p. 918]). It provides that no raiiroad company, express Com- 
pany, car Company, common carrier other than by water, or the re- 
ceiver, trustée or lessee, etc., shall confine cattle, sheep, swine, or other 
animais in cars, boats, or vessels of any description for a longer period 
than 38 consécutive hours, without unloading the same in a humane 
manner into properly equipped pens for rest, water, and feeding, for a 
period of at least five consécutive hours, unless prevented by storm or 
by other accidentai or unavoidable causes which cannot be anticipated 
or avoided by the exercise of due diligence and foresight. Provided 
that on the written request of the owner or person in custody of that 
particular shipment, which written request shall be separate and apart 
from any printed bill of lading or other raiiroad form, the time of 
confinement may be extended to 36 hours. In estimating such con- 
finement the time consumed in loading and unloading shall not be con- 
sidered, but the time which the animais hâve been confined without such 
rest or food or water on Connecting roads shall be included ; it being 
the intent of this act to prohibit their continuons confinement beyond 
the period of 38 hours, except upon the contingencies hereinbefore 
stated, provided that it shall not be required that sheep be unloaded in 
the nighttime, but where the time expires in the nighttime, in case of 
sheep, the same may be cohtinued in transit to a suitable place for un- 
loading, subject to the aforesaid limitation of 36 hours. Section 3 is 
the pénal section. Any raiiroad company, express company, car com- 
pany, common carrier other than by water, etc., which knowingly and 
willfully fails to comply with the provisions of the preceding sections, 
shall for every such failure be liable for and forfeit and pay a penalty 
of not less than $100 nor more than $500. This is followed by a sec- 
tion specifying the district where the suit may be brought and by a re- 
peal of the former act. It appears from the testimony, and from the 
facts presented by the several stipulations, that the various stock car- 
rying railway companies centering hère hâve adopted the practice of 
requesting the shipper at the time he turns over his stock for transpor- 
tation to exécute a written request that the railway company shall not 
tmload his stock, provided the 28-hour period expires while they are in 
transit, and authorizing the carrier to continue the confinement to 36 
166 F.— 11 
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hours. This has praçtîcally become the policy of the several carriers, 
and has resulted in the practical abrogation of the 28-hour law and the 
substitution in its place of a 36-hour law. I am not prepared to say 
that Congress did not contemplate that the carriers should do this 
thing. That Congress did so intend mày be fairly inferred from the 
language of the statute, and that Congress did not so intend may also 
be as fairly and as rationally inferred. My own notion is that Con- 
gress inteùded to pass a 28-hour law. 

For the Chicago & Northwestern Railway Company it has been urged 
that there should be a finding in favor of that company, for the rea- 
son, as claimed, that the évidence does not show the defendant's failure 
to.comply with the law to hâve been willful. That is to say, the failure 
is not shown to hâve been dictated by a vicious intent to do an evil 
thing. In support of this contention two court décisions are cited, 
namely, Felton v. United States, 96 U. S. 699, 24 L. Ed. 875, and 
United States v. Louisville & Nashville Railroad Company (D. C.) 156 
Fed., cited in counsel's brief, at page 863, but found at page 195 or 183 
or 193 of the volume referred to. In counsel's brief, referring to this 
case, the statement is made that in another district the court held that 
in a prosecution of this kind this kind of willfulness must be shown 
by the évidence bef ore a conviction can be had, and that the court had 
under considération what the counsel in his brief refers to as the 36- 
hour law. I cannot find any case in which the court referred to laid 
down that rule in considering this statute. I do find in the décisions 
under the safety appliance act where the court gets close to this ques- 
tion with a line of reasoning to which it is impossible for me to sub- 
scribe. The Suprême Court authority in Felton v. United States, re- 
ferred to in counsel's brief, dealt with a prosecution for an alleged vio- 
lation of the law which penalized the commission of fraud upon the 
public revenue. The thing prohibited was an act on the part of a dis- 
tiller of whisky designed to évade the payment of Government tax. 
The statute provided that, if the distiller willfully did the thing pro- 
hibited, he should be punished. The facts showed (and the jury so 
found specially) that the défendant acted in the utmost good faith to 
prevent the waste and destruction of a considérable amount of proper- 
ty on which the government would hâve lost its revenue had the de- 
fendant not proceeded as he did. The Suprême Court held that this 
negatived the charge that the défendant willfully sought to defraud the 
public revenue. ' 

But I am unable to see the application of this ruling hère. While it 
is true that the pénal section of the act now under considération re- 
quires the imposition of the penalty on a carrier who knowingly and 
willfully fails to comply with the provisions of the law, it clearly ap- 
pears from an examination of the first section, which defines the thing 
prohibited, that Congress did not use the word "willfully" in the pénal 
section as denoting an evil intent or a bad and malignant heart on the 
part of the carrier. Read together, those two sections provide that any 
carrier that shall knowingly and willfully confine live stock in cars for 
a period longer than 28 consécutive hours, unless prevented from un- 
loading by storm or other accidentai or unavoidable causes which can- 
not be anticipated or avoided by the exercise of due diligence and fore- 
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sight, shall for every such offense be liable to the penalty. In the sélec- 
tion of this îanguage Congress could not hâve inserted the word "will- 
fully" as implying a vicious intent to injure, for certainly Congress 
did not even suspect that any transportation company would ever con- 
fine live stock beyond the period prescribed for the deliberate purpose 
of inflicting in jury on the stock or of imposing a loss upon the shipper 
or deteriorating the product of the slaughter house. It is more rational 
to conclude that Congress uséd the word as synonymous with "volun- 
tarily" or "intentionally," and, bearing in mind the object sought by the 
law, the législative intent seems to hâve been to require the imposition 
of the penalty in ail cases of confinement beyond the period prescribed, 
except only when resulting from storm or from accidentai or other 
unavoidable causes which cannot be anticipated or avoided by the ex- 
ercise of due diligence and f oresight ; and in my opinion due diligence 
and f oresight require the carrier to equip and maintain and operate 
its road in such a way as railroad expérience has shown is reasonably 
necessary to avoid confinement beyond the time prescribed. Failure to 
provide unloading stations, congested traffic conditions reasonably to be 
anticipated from past expérience, and break-downs en route resulting 
from négligent opération or omission to furnish properly equipped and 
inspected engines and cars are not accidentai or unavoidable causes 
which cannot be anticipated and avoided by due diligence and foresight. 
There is a spécial provision of this law relating to sheep. After pro- 
viding that the length of confinement shall not be longer than 28 hours 
except where the shipper authorizes it by a written request extending 
it to 36 hours, section 1 proceeds : 

"In estlmating such confinement the time consumed in loading and unload- 
ing sliall not be eonsidered, but the time which the animais hâve been eon- 
flned without such rest or food or water on Connecting roads shall be includ- 
ed, it being the intent of this act to prohibit their continuons confinenient 
beyond the period of twenty-eight hours, except upon the contingencies hereiu 
before stated: provided, that it shall not be required that sheep be unloaded 
in tlie nighttime, but where the time expires in the nighttlme, in case of 
sheep, the same may be continued in transit to a suitable place for unloading, 
subject to the aforesaid limitation of thirty-six hours." 

For the Northwestern Company, it is contended that it was the in- 
tention of Congress as thus expressed to except sheep from the opéra- 
tion of the 36-hour provision when the 36-hour period expired in the 
nighttime; it being urged that the provision "subject to the aforesaid 
limitation of thirty-six hours" should be rejected by the court as mean- 
ingless. In other words, the claim is that, if the 36-hour period expire 
one hour after the day has expired, the carrier is authorized to con- 
tinue the confinement of such animais until that night ends and the 
next day has begun. I am unable to find any justification for this argu- 
ment in the express provision referred to, and certainly it is squarely 
opposed to the great object sought by the law as plainly disclosed by 
the Ianguage of the act taken as a whole. To my mind the meaning of 
this express provision is that, where the 28-hour period expires in the 
nighttime, the carrier is authorized to continue the confinement of sheep 
for 36 hours, even without the shipper's request, but not longer than 
36 hours, as declared by the proviso "subject to the aforesaid limitation 
of thirty-six hours." Where the 36-hour period will expire in the 
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nighttime, the carrier should unload during the preceding day. The 
court will not impute to Congress the idle use of words in a law pre- 
scribing a rule of conduct and imposing penalties for its violation, at 
least where the common and ordinary meaning of the words employed 
is in harmony with tlie other provisions of the law, and their exclusion 
would defeat its manifest purpose. 

For the Santa Fé Company the argument has been made that the 
act does not authorize more than one prosecution for confinement of 
several shipments of stock hauled in one train. Counsel has submitted 
to the court, in support of his claim, a number of authorities construing 
other statutes which tend to support his position. Some of them are 
rebate cases where courts hâve held that where the Interstate commerce 
law forbidding discrimination has been violated in favor of the shipper 
during a long period of time by the shipper paying the regular rate 
from day to day and from week to week and from month to month for 
many months, and af ter the lapse of a long period of time the railroad 
Company sends to the shipper a check paying back to the shipper 
part of the regular lawful rate thus paid by the shipper, that that is 
but one offense. Up to this time neither the Suprême Court of the 
United States nor any other court authorized to lay down a rule for 
the guidance of this court has subscribed to that doctrine, and unti] 
that is done, being of the opinion that it is not the law, I shall not 
adopt it as the rule of thèse cases. The words of this statute clearly 
forbid the application of that rule, providing, as the statute does, that 
each shipper may waive the 28-hour provision, so that as to his ship- 
ment the carrier may lawfully continue the coniinement for 36 hours. 
The pénal clause provides for an imposition of the penalty for each of- 
fense, and, in my view of the law, there are as many offenses as there 
are shipments confined beyond the period prescribed. 

There hâve been arguments by various counsel against the imposition 
of the penalty in some of thèse cases, on the ground that traffic condi- 
tions at the Chicago terminais, break-downs on the road, blocked cross- 
ings, and one thing and another in various instances prevented the 
carrier from getting the cattle to market within the time prescribed. 
What I hâve said indicates the court's mind with respect to those argu- 
ments. I am bound to say that, when this was fîrst suggested, my im- 
pression was that the proposition was not without merit, but, on re- 
flection, I see no escape from the conclusion that, if the carrier desires 
a break-down or wreck to excuse confinement beyond the period pre- 
scribed, the carrier must show that the break-down or wreck did not 
resuit from a cause which due diligence and foresight would hâve an- 
ticipated and avoided. I believe that is the meaning of this law. How- 
ever, in a case of that character, there should not be a penalty beyond 
the minimum. 

There will be a finding against the défendant in the several cases 
submitted on the plea of not guilty. In most of the' cases a penalty of 
$100 has been fixed. In others the court has departed from the stand- 
ard. In considération of spécial facts and circumstances disclosed, 
judgment will be entered for the amount specified in the mémorandum 
filed with the clerk. 
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In re ROGOWSKI. 

(District Court, N. D. Georgia. December 14, 1908.) 

Eankeuptcy (§ 229*) — Oiîdeb to Sukeexdkr Peoperty— Findinos. 

A flnding that a bankrupt liad in liis possession or under liis eontrol 
goods, inerehaiidise, etc., of tiie value of |!10,580.74 wliicli lie withheld, 
secreted, and coneealed, but whicli failed to more speciflcaliy describe 
the proijerty or state wliere any of the goods were, was insuftieieut to 
justiry an order requiring surrender under penalty of commitment for 
contempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 385; Dec. 
Dig. § 229.*] 

Rule for Contempt. 

Arnold & Arnold and V. A. Batchelor, for bankrupt. 
Robt. T. Daniel and Wm. H. Beck, for trustée and creditors. 

NEWMAN, District Judge. The opinion filed by W. E. H. Searcy, 
Jr., référée in bankruptcy in this case, on April 16, 1907, states the his- 
tory of the matter now before the court up to the time the report was 
filed. It is as follows: 

"On December 12, 1907, an involuntary pétition in banlîruptcy was filed 
by creditors against A. Rogowski, and on the 27th day of the same mouth 
he was duly adjudged a bankrupt. And the matter of winding up his es- 
tate was referred to the undersigned, as one of the référées of said court. 

"The flrst meeting of creditors to prove claims, elect a trustée, and ex- 
amine the bankrupt was ealled to con%'eiie at the otiice of the référée in 
Griffln, in said district, on January 18, 1907, notice of which was given as 
required by law. 

"A large majority of the creditors in number and in amount clalmed to 
be due by the bankrupt met and unanimously elected Thos. J. White, who 
was then acting as receiver under an order of Judge Newman, as trustée 
of said bankrupt's estate. He immediately qualified and gave the bond re- 
quired, which was approved. 

"Pending the examinatlon of the bankrupt, certain of the creditors through 
their attorney, Judge Robt. T. Daniel, filed a pétition charging that 'Just 
prior to the filing of the pétition in bankruptcy against A. Rogowski he had 
a stock of merchandise worth from sixteen to twenty thousand dollars,' 
and that when the 'receiver took charge there was only a stock of about five 
thousand dollars turned over to hlm by the bankrupt,' and further charging 
tliat said bankrupt 'is withholding a large amount of assets from the trustée,' 
and praying that the undersigned, 'as a spécial master, inquire into and ascer- 
tain the facts and report to the court.' 

"On the day set for the examination of the bankrupt, he appeared and 
was examined by the référée. Thereafter, on said day and at varions finies, 
testimony of the bankrupt and many other witnesses was takeu before the 
undersigned as spécial master. ïhis testimony is herewith transmîtted as 
a ijart of the record in this case. 

"Pending a finding of the facts and the law by the spécial master on the 
Issues involved in this hearing, the trustée filed his verified pétition against 
said bankrupt, charging speciflcaliy that merchandise to the amount of $12,- 
334.53 and money to the amount of ,$10,175.40 were being withheld and con- 
eealed by the bankrupt, and that the bankrupt refused and failed to turn 
over and deliver up the same to the trustée when demand was uiade on him 
so to do ; and praying that said bankrupt show cause before the référée, 
on a day to be set, why he should not deliver up said merchandise and 
money, or be punished as for contempt for his failure to do so. The hearing 

■"For otlier cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of this pétition was set down for March 28, 1908, and a copy of tlie pétition 
and order was served on the bankrupt on March 23, 1907. 

"On the day set for the tiearlng the bankrupt with his counsel appeared 
before the référée and flled hls answer. The trustée flled an amended péti- 
tion, whlch was allowed, and the hearing of the matter at the request of the 
bankrupt's counsel was adjourned until April 8, 1907. On this date ail 
parties appeared before the référée, and the taking of testlmony was begun. 
This testlmony together with the pleadings above referred to are herewith 
transmitted as a part of the records in this case. 

"I hâve patlently and with great eare Ustened to the testlmony In this 
case, and In the same way I hâve gone through the évidence after It was 
transcribed Into longhand by the stenographer, and after seeing the wit- 
nesses and knowlng them and hearing them testify, and observing thelr 
denieanor on the stand and in court, I flnd that the followlng facts are 
proven and establlshed: 

"(1) The bankrupt destroyed hls original Invoices of merchandise bought by 
him. 

"(2) The bankrupt has not produced the original book kept by him in his 
business for the year 1906. He gives as the reason for this nonproductlon 
of the book that a cup of molasses sent to him with hls breakfast one day 
was turned over on and spolled the book. He does not know when this was. 
He cannot give the month of even the season of the year when this strange 
but timely catastrophe occurred. Hls bookkeeper, Brown, places the tlme as 
early in September. This Is as near as he can locate It. It is clalmed by 
botli Rogowskl and Bro^yn that the entrles on the original book on whlch 
molasses was spilled were correctly copied In this new book, but no attempt 
Is made by elther of them to explaln why it was necessary to copy from the 
old book into the new book if tlie old book was sufflclently jDreserved and in 
good enough order to enable them to make correct transcrlpts. Why not 
bave kept the old book to show what it contained and open a new one to 
show future transactions? And, in any event wbat was the necessity for 
throwing away or destroying the old book? The conclusion Is irrésistible 
to my mlnd that the book, If presented In court, would hâve shown facts 
prejudiclal to the bankrupt, and would hâve disclosed a state of aflfalrs that 
would hâve prevented his discharge in bankruptcy, or perhaps worked more 
serious conséquences to him. Consequently it was destroyed. Especially is 
the conclusion more certain in the llght of the other testlmony and circum- 
stances, whlch show the discrepancy betweeu the amounts turned over and 
the amounts he should hâve turned over to the trustée, and also since It is 
proven beyond dispute that this book was not purchased until Noveniber 19, 
1906, less than a month before he was closed. And It wlU be observed that 
Rogowskl testified In this last hearing, on Aprll 8 and 9, 1907, that his book- 
keeper, Brown, told him several weeks before he was closed up that he was 
broke, and that when he heard this he got on a spree and spent several hun- 
dred dollars. The évidence not only justifies, but demands, a flndlng that 
this book was made up specially to be used in case of Iltigatlon in the state 
or fédéral courts, and does not speak the trutli of Eogowskl's business for 
the period of time it purports to cover. Tlierefore, in view of the two fore- 
golng findlngs, it follows that we must look to other sources tliau the book 
he produced for the facts connected with his business durlng the year 1906, 
and can only conslder the book in so far as it niay be taken as in the nature 
of an admission in writing made agalnst himself. 

"(3) That a short tlme before tlie original pétition in bankruptcy was filed 
the bankrupt was possessed of a very large stock of merchandise. This stock 
was so large and fnll that it attracted the attention of cltizens and mer- 
chants as they passed by the store. It caused comment, and fixed Itself on 
the memory of thèse men who bave testifled. The character of thèse wlt- 
nesses are al)ove suspicion, and their abillty as merchants, and thelr abillty 
in matters respeeting whicli they hâve testifled, are well known and respect- 
ed. Again, Rogowskl flxed the quantlty and the quality and value of his 
stock about the last of October, 1906, when he said he had a pretty good 
stock, about as good as he had ever carried, and worth about if20,0(H). 
Rogowskl has never in terms denled this statement, but had only sought to 
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avoicl it or explain it by saying that he was only trying to stand or hold off 
one of his eredltors whom he could not pay. As tlie amount of thls credltor's 
claim agaiust hiin was only about $40, it will hardly be presunied to hâve 
been necessary to fix the value of the stock so high for this purpose; and it 
appears f rom the testlmony of thls witness, who was a merchant of the 
same city as the bankrupt, that, after havlng his attention called to thls 
stock, his judgment was that Rogowski had put the proper value on it. And 
about the same time he told William H. Beck, Esq., an attorney and former 
référée of this court, that he had one of the best stocks that he had ever 
had, and was in the best fix finaneially he had ever been in, and had one 
of the largest stocks he had ever carrled, but he could not couvert it into 
cash on account of the weather. Thèse statements are not In terms denied 
by the bankrupt ; he only says that he cannot remember whether he made 
thèse statements or not. Agaln, Rogowski in his testlmony fixes the value 
of his stock on the Ist of September, 1906, at $12,000, and this was before 
the arrivai of his fall and winter goods. The net amount of goods admitted 
by the bankrupt and shown by his books to bave been received into this stock 
of goods was more than $0,000. This $6,000 represents, as stated, the net 
amount of goods received. He had received more goods, but froni the gross 
amount of goods received bas been deducted the amount of sales of mer- 
chandise, less the profit he received on thèse sales as proveu, leaving the 
$6,000 as the amount to be added to the value of the stock as fixed by hlm. 
So it Is establlshed that he was possessed of thls large stock of goods worth at 
least $18,000 about the last of October or the flrst of November, Just a short 
time before the store was closed. When the recelver took charge he found 
only $4,423.53 worth of merchandise. What had become of the balance of 
thls large stock of goods? It was not sold, because the sales of merchandise 
iiccounted for by the bankrupt since the Ist of November eount up only 
.$4,763.74, Includlng his profit, whlch has been proven to be 30 per cent., and 
(iuring thls same period large quantifies of goods, amountlug, at cost, to 
$3,820.40, were received to take the place of the goods sold. 

"That thèse goods were spirited away by the bankrupt there can be no 
doubt. One witness testifled to seelng during this period two large packlng 
trunks that requlred several people to handle heing moved away froni the 
slde entrance of the bankrupt's store early In the mornlng. The bankrupt 
does not deny this, and he gives no account of thèse trunks. Another wit- 
ness heard heavy boxes, at least two, being carrled by several people through 
the back alley at nlght from the direction of the rear of Rogowskl's store 
and loaded on the back stoop of his son-in-law's ((ioldstien) store, the place 
of business of thls witness being sltuated just between thèse two stores. 
Another witness saw two large boxes or trunks being carrled by several peoi)le 
at nlght from the direction of the rear of Rogowskl's store to thls same son- 
in-law's store, and, while an effort was made to Impeach thls witness, the 
effort falled of itself, without regard to the fact that this witness was sus- 
talned as to his gênerai character nnd veracity l)y a dozen citlzeus and ofilcers 
pf this county. And, again, other witnesses saw goods at varlous times being 
carrled by the armful from Rogowskl's store to bis son-in-hnv's store. Ail 
thèse transactions were separate one from the other, and ail bere referred 
to occurred just shortlj- — a few weeks — before the pétition in thls case was 
flled, and at just about the time Brown had told the bankrupt, as above re- 
ferred to, that he was broke, and between that time and the time the store 
was closed. 

"Thèse goods not havlng been returned to the merchants from whom 
they weve purchased, or applled by Rogowski to the payment of claims 
against hlm, or sold and the money accouuted for, they must be and are still 
in his possession or eustody or under his power and control. What amount 
of goods and their value Is thus held by him? This eau be answered be- 
yond question or doubt from the bankrupt's own testlmony and books. 
The bankrupt had on the last of October a stock worth $18,000. Ile received 
in November and December, as shown by his books, merchandise of the 
value of $3,820.40 ; or, in other words, he must account for the amount of 
merchandise that thèse two items make when added together ($18,000+$3,- 
820.40), to be accounted for, $21,820.40. The bankrupt accounts for this 



168 ICC FBDKRAL REPORTER. 

merchandise in the following way: Turned over to the recelver, $4,423,53; 
he sold, as shown by liis books in Becember aud November, merchandise of 
the cost value of $3,CC4.42 ; goods recovered fi-om S. W. Goldstien, son-in-law 
of Rogowslii, in a separate proceeding before the référée, $705.31; or, in 
other words, he aecounts for the anionnt of merchandise that the tliree above 
items malfe when added together, $8,853.20, which leaves a shortage iu mer- 
chandise between the amount he thus aecounts for and the amount he 
should account for of the difeerence between $21,820.40 and $8,853.20, or mer- 
chandise of the value of $12,907.14. 

"But this amount contemplâtes the réduction of the amount, or value in 
dollars, of the merchandise sold by the bankrupt between September the 
Ist and the date he was closed up, by deducting from the gross amount of 
cash sales the profit it is proven lie was receiving of 30 per cent., which 
amount was $2,380.40. To be perfectly fair and just to the bankrupt, let us 
présume he did not make this or any other profit, but sold the goods at 
cost, and give liim crédit for this profit by adding the amount above found 
to the amount heretofore adjudged that he had aecounted for, viz., $8,853.20, 
and we hâve, as the amount or value of merchandise aecounted for, $11,239.- 
Oe, and by deducting this last amount from the amount heretofore ad- 
judged that he should account for, viz., $21,820.40, and we hâve the mer- 
chandise that the bankrupt fails to account for, though possessed of it be- 
yond doubt, as we hâve shown above, of the value of $10,580.74. This amount 
of merchandise I flud and adjudge and decree that, the bankrupt is with- 
holdiug, secreting, and concealing from the trustée, and that said merchandise 
consisting of twots, shoes, dry goods, clothing, notions, and furnishing 
goods and other goods kept by him in this store and set out in the testimony 
and the pleadings and proven claims, thus withheld, secreted, and concealed 
by the bankrupt is within the possession or custody, or in the power aud 
control, of the said A. Rogowski, bankrupt. 

"It vvill be observed from the foregoing, and by référence to the pleadings 
and évidence, that while much has been alleged and testified about in référ- 
ence to a shortage in the cash of the banlcrupt, and his unparalleled, un- 
reasonable, and outrageous extravagance in the expenditure of money that 
should hâve been paid to his creditors and of riglit belonged to them, and 
that would hâve gone to them had the bankrupt been honorable in his busi- 
ness dealings, and while it is unquestionably proven as true by the évidence 
that he is short many thousand dollars in cash, and that he recklessly and 
dishonorably squandered money of right belonging to his creditors, I hâve 
doubted if in this character of proceeding he could be held responsible for 
them, and I hâve out of an abundance of caution eliminated them from con- 
sidération in determining this case, and hâve only considered and passed on 
the question of merchandise withheld, secreted, and concealed, leaving off 
the question relating to money for the considération of the grand jury, if 
it is hereafter deemed proper to submit it to their considération. 

"Therefore it is ordered, adjudged, and decreed that said A. Rogowski, bank- 
rupt, Instanter deliver up and turn over to Thos. J. White, trustée, the mer- 
chandise found and adjudged as herein above set forth to be withheld, secreted, 
and concealed by him, said merchandise being of the value of $10,580.74, or, 
in default of se dolng, he will be held and adjudged to be in contempt of the 
honorable United States District Court for the Northern district of Georgia, 
and this proceeding will be certifled to the judge of said court to the end, 
that said bankrupt may be punished for such contempt as is by law provided." 

There were exceptions to this report, and after argument the court 
made an order referring the matter back to the référée for "a more 
spécifie finding, if such finding can be made, on the évidence already 
taken by him as to goods or cash, or both, withheld by said bankrupt, 
and that he report back to the court his findings." 

On May 9, 1908, the référée made an additional or supplemental 
report as follows: 
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"On Aprll 16, 1907, the undersigned, acting as référée and spécial master in 
the above case, made a finding of fact that said bankrupt was wlthholdlng 
from tlie trustée marchandise of tlie value of $10,580.74, and entered an order 
dii-ecting him to turn over and deliver to said trustée the merchandlse so 
found to be by him withheld, and recommending that in default thereof said 
bankrupt becommitted to jail by the judge of the United States District Court. 
Exceptions were filed in due tlme to this finding and recommendation, and, on 
review of the same, the .ludge of the District Court remanded the case for the 
undersigned to make a spécifie finding as to the merchandlse found to be with- 
held. The case has been reargued before me, and after considération of this 
argument, and a review of the évidence taken in said case, I find, and so re- 
port to the court, that the original finding hereinbefore referred to is as full 
and particular with référence to the description and identification of the mer- 
chandlse found to be withheld by said bankrupt from the trustée as Is jus- 
tifled by the évidence taken in this case. I further find that there is no tes- 
timony whieh would authorize a finding that any part or ail of said merchan- 
dlse consisted of dry goods, or notions, or clothing, or shoes, or any other par- 
ticular elass of merchandlse, other than to flnd and say that it must of neces- 
sity bave consisted of such articles of merchandlse as was bought and carried 
In stock by the bankrupt. This is as full, deflnite, and particular description 
of the merchandlse in question as may be made from the évidence in the case. 
I further find that under the évidence submitted In this case it is impossible 
to comply with the requirements made by Judge Maxey and Judge Shelby, in 
order to make out and sustain a rule for contempt against a bankrupt for 
withholding merchandlse from hls trustée, as laid down by them in the case 
of Samel v. Dodd, 142 Fed. 68, 73 0. C. A. 254, 16 Am. Bankr. Rep. 163 et seq. 

"I, therefore, return the record herewith for such further action by the 
judge of the District Court upon the former and this report as may seem to 
him appropriate under the évidence in this case and the law. 

"I hâve made this finding in the nature of a report to the judge for the rea- 
son that I construe his order remanding the case to hâve only this efCect. If, 
however, the order is intended to require of me a recommendation in the prem- 
ises, I am of the opinion that, under the rule laid down in the above-cited case, 
it would be impossible thereunder, and under the évidence submitted, to hold 
the respondent and punlsh him for a fallure to comply with the order here- 
tofore entered In this case, and I, therefore, recommend that the rule be dis- 
charged." 

Exceptions hâve been filed to this report and argument has been had 
upon the same going again into the whole contempt case. If the rule 
be adopted, announced in some cases, that where a bankrupt shortly 
before his failure has on hand a large stock of merchandise, and when 
proceedings in bankruptcy are instituted he is found to hâve but a 
small amount of goods, the stock being depleted to such an extent that 
it could not hâve occurred in the ordinary course of business, and there 
are circumstances to indicate that the goods hâve been purposely and 
f raudulently removed so as to prevent their going into the hands of 
'*the trustée in bankruptcy, that then the court may require the bank- 
rupt to produce the goods or give some reasonable explanation of their 
disappearance, and on his failure so to do may hold him for contempt, 
then a case is made out by the record hère. See concurring opinion of 
Sanborn, Circuit Judge, in Boyd v. Glucklich, 116 Fed. 131-142, 53 C. 
C. A. 451, and cases cited. On the other hand, if the rule be that, not- 
withstanding such condition of things as indicated above, the receiver, 
trustée, or créditer proceeding against the bankrupt is unable to point 
out any particular property or cash so removed, and its location, defi- 
nitely and specifically, contempt proceedings are not justifîed, then no 
case is made hère. I think the latter rule has been adopted by the Cir- 
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cuit Court of Appeals for this circuit in Saniel v. Dodd, 142 Fed. 68, 
73 C. C. A. 254. 

In the first report made by the référée in tliis case, given above, he 
found that the bankrupt had failed to account for a large amount of 
goods, and that he had the same in his possession or control. The trus- 
tée did not point eut in this report where any of the goods were, or 
locate them in any definite way. He simply found they had been in the 
stock a short time before the bankruptcy proceedings were instituted, 
and that they had disappeared and the bankrupt made no satisfactory 
explanation ; and there was évidence to show that goods had been sent 
out surreptitiously from the bankrupt's store. But the report failed 
entirely to locate any of the missing goods. The finding of the référée 
coming before the District Court for review, in view of the failure on 
the part of the référée to locate any of the goods which he stated he 
believed had disappeared, an order, as shown, was made sending the 
case back to the référée, so that he might, if he could, state where the 
goods had gone, where they were, and, as far as possible, describe and 
locate them. In his subséquent report he says that this is impossible, 
and ail that could be stated about the matter was contained in his orig- 
inal report, and he finds upon further considération that no case is made 
to justify the court in holding the bankrupt as for contempt of court. 
In this opinion I am compelled to concur, because it does not présent 
to my mind any stronger case than was the case of Dodd, Trustée, v. 
Samel et al., the décision in which case by the Circuit Court of Appeals 
( Samel v. Dodd) is referred to above. 

Under this décision the last report of the référée in this case seems 
to be correct, and an order may be taken overruling the exceptions and 
confirming the report. 



SLATER TRUST CO. v. EANDOLPH-MACON COAL CO. et al. 

(Circuit Court, S. D. New York, October 4, 1907.) 

Courts (§ 272*) — Jurisdiction of Fedeeal Courts— District in Which 
Suit must be Brought— Action Bbtwebn Citizens of Différent States. 

Service on a clefendant does not give a fédéral court .lurisrtietion, where 
it is founded only on dlversity of citizenship and neitlier party is a rési- 
dent of tlie State, if seasonable objection is made. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 811 ; Dec. Dlg. 
§ 272.* 

Diverse citizeusliip as ground of fédéral juriadictiou. see notes to Sliipp 
V. Williams, 10 C. C. A. 249 ; Mason y. Dullagham, 27 C. C. A. 208.] 

On Motion to Set Aside Service. 

Rushmore, Bisbee, Rogers & Stern, for the motion. 
Henry S. Hooker, opposed. 

WARD, Circuit Judge. The défendant, the Randolph-Macon Coal 
Company, moves to set aside the service of a subpœna on its prés- 
ident on the ground that it is a corporation of the state of Missouri 

•For other cases see same topic & § numebk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and the compla'mant is a corporation of the state of Rhode Island. 
As the jurisdiction dépends upon the citizenship of the parties, the 
motion is granted. 



SLATER TRUST CO. v. RANDOLPH-ilACON COAL CO. et al. 

(Circuit Court, S. D. Kew York. June 9, 1908.) 

No. 1,213. 

1. MOETGAGES (§ 134*)~CONSTRtJCT10N— TiTLE OF MORTGAGOK— COVENANT THAT 

MORTGAGOK IS "ÔwNEB" Oï PbOPEBTY. 

A covenant in a mortgage of real estate tliat the mortgagor is the 
"owner" is one that he is the absolute owner in fee simple. 
[Ed. Note. — For other cases, see Mortgages, Dec. Dig. § 134.*] 

2. COKPORATIONS (§ 306*) LlABII-ITY OF DiKECTOKS TO TlURD ' PEKSONS— 

Fraudulent Représentations in Mortgage. 

The sale by a corporation of its bonds of an issue of $3,000,000 secured 
by a mortgage of lands descrlbed amounting to over 47,000 acres, of which 
it covenanted that it was the owner when in fact it owned lu fee simple 
only 735 acres, was a fraud on purchasers of the bonds which will sui»- 
port a suit against the officers of the corporation chargeable with such 
fraud. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 14.57; Dec. 
Dig. § 306.*] 

3. EquITY (§ .51*) .TUBISDICTION— PREVETS'TING Multiplicity oe Stjits. 

Equlty has iurisdlctlon of such a suit brought by one holder of a small 
number of such bonds on behalf of Itself and ail other holders slmllariy 
situated, on the ground of preventing a multiplicity of suits, whore the 
bill allèges that the bonds were sold in the open marlcet at i)riccs aver- 
aging 90 per cent, of tlielr par value, that the mortgage security is in 
fact insufficieut to glve them any market value, and that couii)lainant 
bought in reliance on such fraudulent représentations made lu the mort- 
gage, It being a fair Inference from such facts that other purchasers dld 
llkewise. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. § 107 ; Dec. Dig. 
§ 51.*] 

4. Corporations (§ 300*) — Eiability of Directors— Action by BoNmioLnEus 

EOB Fraiïd— Défenses. 

Provisions in a mortgage exeeuted by a corporation to secure an issue 
of bonds that no bondholder shall hâve the right to institute a suit 
thereon for any purpose unless demand shall hâve flrst been made ou 
the trustée by the holders of at least one-fourth in amount of the bonds 
outstaiiding eaunot preclude a bondholder from brlnglng suit on behalf 
of himself aud ail others slmllariy situated against the directors based on 
fraudulent représentations made in the mortgage. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1457 ; De<' 
Dig. § 306.*] 

5. Courts (§ 300*) — .Turisdiction of Fédéral Courts— Diveesity of Citi- 

zenship — Indispensable Parties. 

Where the real controversy In a suit in a fédéral court is between 
eitizens of différent states who are in court, inability to make service 
upon another party named by the complainant as a défendant, whose 

•For other cases see same topic & | numbek In Dec. & Arn. Dlgs. 1907 to date, & Rep'r Indexes 
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A 

înterest Is merely ministerlal, will not deprive the court' of Jurlsdlctlon 
under, Bev. St. § 737 (U. S. Comp. St. 1901, p. 587). 

[Ed. Note. — ^For other cases, see Courts, Cent. I>ig. § 857; Dec. Dlg. 
§ 309.* 

Diverse citizenship as a ground of fédéral jurisdlction, see notes to 
Shipp V. Williams, 10 C. G. A. 249; Mason v. Dullagham, 27 0. C. A. 
298] 

6. Equit? (§ 94*) — Parties — Défendants Who must be Joined — Suit 
Against Directors of Corporation. 

To a suit in equity by bondholders of a corporation against tlie directors, 
to compel them to make good false représentations made in tlie mort- 
gage securlng tlie bonds alleged to hâve been fraudulently authorlzed by 
them, the corporation Is not an indispensable party défendant, and the 
fact that it cannot be brought into court in the district of suit in which 
the défendant directors réside, and refuses to appear voluntarily, will 
not deprive the court of jurisdlction to grant relief against the défend- 
ants served. 

[Ed. Note.-— For other cases, see Bauity, Cent. Dlg. § 252; Dec. Dlg. 
§ 94.*] 

In Equity. 

Delmas, Towne & Spellman, for compîaînant. 
Carter, Ledyard & Milburn, for défendant Hegeman. 
Strong & Cadwalader, for défendant Read. 
. Joline, Larkin & Rathbone, for défendant Central Trust Co. 
Rushmore, Bisbee, Rogers & Stern, for défendant Gardiner. 

MARTIN, District Judge. The défendant Randolph-Macon Com- 
pany is not in court, the attempted service on that défendant having 
been set aside by order of court. AU the other défendants are in 
court, and each has demurred. They assert: First. That the com- 
plaint fails to state facts sufBcient to constitute a cause of action. 
Second. That the complainant has a plain, adéquate, complète, and 
compensatory remedy at law. Third. That the défendant Randolph- 
Macon Coal Company is a necessary party for the détermination of 
this controversy. -,_. 

The allégations of the bill are în brief as follov^fs: That the com- 
plainant bought, for a valuable considération, and is the owner of, 
five bonds of $1,000 each issued by the Randolph-Macon Coal Com- 
pany, and brings suit on behalf of itself and "ail other bondholders 
similarly situated" against said coal company, and against James T. 
Gai:diner, William A. Read, John R. Hegeman, and the Central Trust 
Company; that in the year 1905 said coal company, in order to is- 
sue $3,000,000 of bonds, made a mortgage to the Central Trust Com- 
pany of over 47,000 acres of land, representing and covenanting that 
the said coal company vsras the owner of said property; that the ex- 
écution of said mortgage, and the statement therein that said coal 
company was the owner of said lands, and ail other statements in 
said mortgage, was authorized by the défendants Gardiner, Read, 
and Hegeman, who were members of the board of directors of said 
coal company; that the représentation that said coal company was 
the owner of said land was false, and known to be false by the said 

•For other cases see same toplc & § numbbb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 



SLATEK TRUST CO. V. HANDOLPH-MACON COAL CO. 173 

Gardiner, Read, and Hegeman, who authorized it; that it was made 
f raudulently, for the purpose of inducing innocent parties to purchase 
said bonds; that varions parties, relying upon said représentation, 
did purchase $1,800,000 of the issue of said bonds ; that the said coal 
Company was not in fact the owner of 47,000 acres of land, but of 
only a little over 734 acres; that because the company owns such a 
small amount of land, its assets and earnings are insufficient to meet 
its interest obligations, and said bonds hâve become worthless, which 
would not hâve happened if the représentation as to ownership of 47,- 
000 acres had been true; that the plaintiff bought thèse bonds rely- 
ing upon said représentations of the défendants, and is one of the 
victims of said défendants' déception, and prays that said coal com- 
pany and the défendants Gardiner, Read, and Hegeman be decreed 
to make good their représentations and covenant by transferring the 
title of the property to the original trustée, or, if that cannot be done, 
to pay over to said trustée a sufiîcient sum of money as a substitute 
security. 

First. Ail of the défendants, in support of their various demurrers, 
irge that said complaint is insufficient, in that the facts alleged do 
not State a cause of action, because the complainant's charge of fraud 
as to the mortgage, which mortgage is referred to in the complaint, a 
copy being attached thereto, is disproved by the mortgage itself. Un- 
der the pleadings the demurring défendants do not deny that the 
said coal company in fact owned the fee to only 734.83 acres of land 
at the time of the exécution of said mortgage; that in ail above that 
amount up to the 47,592.34 acres, as set forth in the complaint, the 
said coal company owned only some rights for mining coal, but they 
claim that the language of various clauses in the mortgage does not 
represent that the said company owned the fee in more land than 
said 734.82 acres ; that said mortgage refers to various deeds that the 
said coal company had received from divers parties, and that the only 
représentation or covenant as to ownership of the property contained 
in said mortgage is that the coal company owned the property rights, 
wherever they were, which were conveyed to it by thèse various deeds ; 
that the mortgage does not set forth any particular number of acres 
as constituting the holdings of the company; that in the various 
clauses in said mortgage describing différent tracts of land words like 
the following are used: 

"And the lands and premlses and rights and interests thereto lately of the 
Bolen-Darnall Coal Oo. more particularly described in a certain deed thereof 
froni said Bolen-Darnall Coal Co. to said Coal Co., which deed is dated Feb- 
ruai-y 11, 1905, and recorded in the office of the Recorder of Eandolph County 
lu Book 77 of Deeds, page 105 " 

— without any représentation as to the number of acres, but it will 
be observed that in the first description given thèse words are used: 

"Aad the company for itself, its successors and asslgns, covenants and 
iigrees to and with the trustées and their successors, and to and with each 
iind every person or persons, flrm or flrms, corporation or corporations, who 
or which shall at any time own or hold any of the bonds secured hereby 
<the expression 'holder of any of the bonds secured hereby' or any llke 
t xprsssion whenever hereinafter used is Intended to Include each and every 
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such person, flrm and corporation) that the company Is at the tlnie of the ex- 
écution of thèse présents the owner of the property hereby mortgaged — except • 
such of the.same as shall * * * be hereafter acquired by the company 
* * * and that the company has full power and authority to ferant, bar- 
gain, sell, convey, assign, transfer the same, except as aforesaid, and that 
the same are free and unincumbered of any elaim whatsoever except as afore- 
said, and that the company will warrant and forever défend to the trustées 
and their successors, and to any pwner or holder of any of the bonds secured 
hereby, whether against the company or against any other corporation or 
person whatsoever clàimlng or to clalm the same, ail of the property hereby 
mortgaged or Intended to be." 

The exception above noted only refers to after-acquired property. 

This mortgage asserts that the Randolph-Macon Coal Company 
was the owner of ail the property therein described. An owner is one 
who has domaiii of à thing which he has a right to enjoy and to do 
with as he pleases. Bouvier illustrâtes as follows : 

"Thus the absolute owner of an estate, that is, an owner In fee, uiay eut 
the wood, demolish the buildings, bulld new ones, and dig wherever he may 
deeni proper for minerais, stone, plaster, and similar things, which would be 
cousldered waste and would not be aliowed in a qualifled owner of the estate, 
as a lessee or a tenant for llfe. The word 'owner,' when used alone, imports 
an absolute owner." 

As I read thiS mortgage, there is a covenant of absolute owner- 
ship of ail the property described. The words "rights and interests 
therein and thereto," so frequently used in the mortgage, read in 
connection with this covenant of ownership, strengthen rather than 
weaken the construction of this mortgage that the coaV company was 
the owner in fee of ail the' land covered by it ; or, in other words, it 
was intended to mèan that the said coal company was the owner of 
said lands and premises, with ail the rights and interests thereto be- 
longing. The first indenture provides that said company shall "there- 
after exécute and deliver to the trustées a further and supplemental 
deed conveying ail the lands and premises, rights and interests in 
and by said indenture of February 1, 1905, mortgaged, or intended 
so to be, by fuller and more spécifie description thereof," and said 
coal company did exécute a supplemental rnortgage deed, and in it 
there are spécifie références to deeds to the coal company, including 
références to the number of acres conveyed by the varions deeds of 
the coal company, from which may be computed the number of acres 
set forth in the bill of complaint. 

The covenants of the supplemental deed are as follows : 

"It being the intention of this instrument to convey to the trustées ail the 
right, title and interest of the company, of whatever nature such Interest may 
be, in, of and to said lands, and each and every parcel thereof, as well as in, 
of or to any other real estate now belonging to the company, whether the 
same be speciflcally described or not, together with ail and every the tene- 
m'ents, heredltaments, flxtures, rights, easements, leases, leaseholds, rights of 
way, llcenses and privilèges thereto, belonging or in, any wise api)ertaining, 
as well as ail and every authority to enter upon, use and enjoy any lands to 
the fui] extent that the company has hitherto used, owned, employed or en- 
joyed the same, or which it or its grantors has or hâve heretofore claimed 
or which it now clalms the right to convey, own, use, employ or enjoy. 

"To hâve and to hold, ail of the property and rights and interests therein 
and thereto hereinbefore described together with ail the tenements, heredita- 
ments, and appurtenances théreunto belonging, or in any wlSe appertainlng. 
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to the trustées, their successor or successors, and their assigns forever, upou 
the same trusts, and for the same purposes, as at large set forth In the said 
indenture dated February 1, 1905, whleh the company does hereby In aU things 
conflrm ; this indenture being executed for the purpose of more definltely and 
precisely describing the premises by said indenture of February 1, 1905, con- 
veyed, and by this Indenture conveyed and conflrmed." 

This not only refers to the former mortgage deed, but in ail things 
confirmed the same, and is executed for a more definite and précise 
description of the premises, not for the purpose of limiting the ap- 
plication of the word "owner" in the first covenant. 

A person examining this mortgage, having in mind that bonds to the 
amount of $3,000,000 were to be issued thereon, would, in my opinion, 
be fully justifîed in understanding that this mortgage was intended to 
cover, and did cover, over 47,000 acres of land, which said coal Com- 
pany was the owner of in fee, and that the ofïicers of the company 
intended that this mortgage should be so understood and construed, 
and if it be true, as alleged in the complaint, that said company owned 
the fee to only 734.82 acres of land, there was fraud and déception 
practiced upon the purchasers of thèse bonds. 

Second. The demurring défendants claim there is an adéquate rem- 
edy at law; that the complainant's prayer for spécifie performance 
is beyond the power of the court to grant, as the facts set forth in 
the complaint are to the effect that said coal company did not own 
in fee but 734.82 acres of land at the time of the exécution of the 
mortgage, and has not since acquired the fee to any more of the land 
in question'; that there is no sensé in a court of equity taking juris- 
diction of a cause to afford a relief that it has no power to decree; 
that if the défendants did not own the fee at the time of the ex- 
écution of the mortgage, and hâve not obtained it since, it is impos- 
sible to decree spécifie performance. 

I concur in the defendant's contention that the court cannot order 
said coal company to purchase the fee to nearly 47,000 acres of land 
for the benefit of the bondholders, but query whether the court may 
not direct the officers who perpetrated this fraud to provide an équiv- 
alent security. This bill is brought by the Slater Trust Company of 
Rhode Island on behalf of itself as a bondholder, and "for ail other 
bondholders similarly situated." It further allèges that the board of 
directors unanimously authorized and approved the exécution of the 
mortgage covering 47,592.39 acres of land when it, in fact, owned 
but 734.82 acres of land, and, well knowing that fact — 

"purposely and fraudulently caused and authorized said false statements, 
représentations, and covenants to be made and incorporated in said original 
mortgage and in said supplemental mortgages. with the intent and for the 
purpose of thereby inducing innocent persons, in ignorance of the trutli, to 
rely upon said statements, représentations and covenants, and, relying there- 
on, to purchase the bonds hereinabove referred to, seeured by said original 
and supplemental mortgages" — 

that the complainant purchased and became the owner of five $1,000 
bonds, relying upon the représentations of said directors as being 
true;, that — 

"as a resuit of the false and fraudulent statements, représentations, and 
covenants hereinabove mentioned, and the reliance of the publie thereon, the 
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sîiid Randolpli-Macon Coal Company, acting tlierein through saîd défendant» 
Gardiner, Read, and Hegeman, hâve been able, through the trustées as afore- 
said, to dispose of and seli; and hâve disposed of and sold in opeu marliet, 
1,800 of the 3,000 bonds aforesaid, at a priée averaglng 90% of the face value 
of said bonds, and hâve received and approprlated to their ovi^n use tlie pro- 
ceeds of said sales. By reason of the fact that the aforesaid statements, 
représentations, and covenants were false, the said Eandolph-Macon Coal Com- 
pany has been unable to meet or pay the interest upon the 1,800 houds thus 
disposed of, which became due on the Ist day of February, 1007. * * * By 
reason of the premises, the value of the bonds held by your orator as afore- 
said, and of ail of the bonds issued by said Randolph-Macon Coal Company 
as aforesaid, has depreciated until said bonds are * « * not salable in 
Ihe market, etc. Had the statements, représentations, and covenants afore- 
said been true, the property covered by said mortgages would hâve been of 
far greater value than the amount of the bonds autliorized by said Randolph- 
Macon Coal Company to be issued. * * * 

"Prior to the filing of this biil, and after the résignation and withdrawal of 
said William E. Fisse as trustée as aforesaid, your orator, on behalf of him- 
self and of ail bondholders of the Randolph-Macon Coal Company similarly 
situated as himself, applied to said Central Trust Company of New York, 
as sole trustée under the said original mortgage and the said supplemental 
mortgages, and requested it, for the protection of itself and of said bondhold- 
ers, to institute this action, or any other suit which would hâve for its oI)ject 
and purpose to seeure for the beneflt of itself and of said bondholders the 
beneflt of the aforesaid statements, représentations, and covenants contained 
In said original mortgage and in said supplemental mortgages, but said Cen- 
tral Trust Company of New York refused to institute against said Randolph- 
Macon Coal Company and said Gardiner, Read, and Hegeman, or any of them, 
any such or other suit or action whatsoever," 

Thèse allégations amount to this: The complainant bought and 
owns 5 out of the 1,800 bonds issued by the défendant. Other par- 
ties hâve bought 1,795 of thèse bonds. If there is an adéquate rem- 
edy at law, it must be through a multiplicity of suits. The défendants 

say: 

"Complainant's hollovv prétest for coming into equity because the suit is 
nominaliy in behalf of ail other bondholders similarly situated will not sus- 
tain this suit in equity in so far as it is based on fraud, for the bill does not 
allège that any other bondholder than complainant was deeeived by fraudulent 
représentation, or purchased bonds in reliance thereon." 

I do not regard such an allégation essential as bearing upon the 
question of equity jurisdiction in avoiding a multipHcity of suits. It 
stands to reason that the other bondholders must hâve relied on the 
allégation of ownership set out in the mortgage, or they would not 
bave parted with their money. Upon the considération of such a 
question, the court should not require the petitioner to aver facts which 
at most would be upon information and belief, and which information 
and belief must be founded upon conclusions that are self-evident to 
the court from the facts pleaded. 

The défendants further claim that: 

"If this suit be regardcd as one brought to enforce in favor of ail the bond- 
holders rights which ought to be asserted by the trustée, complainant has 
failed to allège compliance with the conditions précèdent to the maintenance 
of such suit contained in the mortgage, which provides: 

" 'No holder or holders of any of the said bonds or coupons shall hâve tho 
right to institute any suit, action or proceeding at law or in equity for the 
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foreclosure of this mortgage, or for the exécution of the trusts hereby created 
or for the appolntment of a recelver or to resort to any other légal or 
équitable remedy under thls mortgage, wltliout first givlng notice In writlng 
to the trustées of the fact that such default has occurred and continued as 
herein provlded, and unless the holders of at least one-quarter in amount of 
the said bonds outstanding shall in writlng hâve requested the trustées, and 
shall hâve afforded a reasonable opportunlty to the trustées to exercise the 
powers herein created or to Instltute such suit, action or proceedlng In its 
own name, or unless also they shall hâve ofCered to the trustées adéquate se- 
curlty and Indemnlty against the costs, expenses and ilabilitles to be thus 
incurred by the trustées. Such notification, request and offer of indemnlty 
are hereby declared In every such case, at the option of the trustées, to be 
conditions précèdent to the exécution of the powers and trusts of thls mortgage 
and to any action or cause of action for foreclosure or for the appolntment of 
a recelver or for any other remedy hereunder, it being understood and Intended 
that no one or more holders of bonds shall hâve any right in any ifianner 
whatever to affect, disturb or préjudice the lien of thls mortgage by his, her 
or their action, or to euforce any rlght hereunder, except In the manner here- 
in provlded, but that ail proceedings at law or in equity hereunder shall be 
instltuted, had and malntalned in the manner herein provlded and for the 
equal beneflt of ail holders of outstanding bonds. Except as herein other- 
wlse expressly provlded, any remedy herein conferred upon the trustées or the 
holder of any bond secured hereby Is not intended to be exclusive of any 
other remedy; but each and every such remedy shall be cumulative and In 
addition to every other remedy given hereunder or existing at law, in equity, 
or by statute.' " 

This clause relates to foreclosure proceedings, the exécution of 
trusts, the appolntment of a receiver, or other like légal or équitable 
remédies. No language used in declaring, describing, or limiting the 
rights and remédies, légal or équitable, of parties to this, or similar, 
contracts, should be presumed or construed by the court to hâve been 
designed to limit the right of redress for fraud and deceit, or to pro- 
vide immunity or to enlarge the field of escape to the perpetrators of 
such fraud and deceit. Whatever presumption arises, it must be up- 
on the theory that the language was intended to define redress for fail- 
ure to perform under the contract, but not to limit the' processes to 
which the victims of fraud may resort for relief. I hold that this 
direct proceeding in equity in favor of the complainant and ail others 
similarly situated will save time, expense, and a multiplicity of suits, 
and settle finally the rights of ail thèse bondholders who may choose 
to interplead as against thèse individual défendants who are chargea 
with fraud, and that the court of equity has a broader and more ef- 
ficient field for relief and mode of obtaining it, and may be more ef- 
ficient in the remedy, than a court of law. 

Third. The demurring défendants contend that the Randolph-Ma- 
con Coal Company is an indispensable party défendant. 

Rev. St. U. S. § 737 (U. S. Comp. St. 1901, p. 587), provides as 
follows : 

"When there are several défendants in any suit at law or in equity, and 
one or more of them are neither Inhabltants of nor found withln the district 
in whlch the suit Is brought, and do not voluntarlly appear, the court may 
entertain jùrlsdlction, and proceed to the trial and adjudication of the suit 
between the parties who are properly before it ; but the judgment or decree 
rendered thereln shall not conclude or préjudice other parties not regularly 
served wlth process nor voluntarlly appearlng to answer ; and nonjolnder 
of parties who are not inhabltants of nor found withln the district, as afore- 
sald. shall not constltute matter of abatement or objection to the suit" 
166 P.— 12 
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The gênerai rule on this subject is well stated by Justice Brad- 
ley, in Williams v. Bankhead, 19 Wall. 571, 22 L. Ed. 184. He says: 

"The gênerai rule as to parties in chancery is that ail ought to be made 
parties wlio are interested in tlie controversy, in order that there may be 
an end ot litigation. But tliere are qualiiicatlons of this rule arising out oî 
public policy and the necessitles , of particular cases. The true distinction 
appears to be as foUows: First. When a person will be directly afCected by 
a decree, he is an indispensable party, unless the parties are too numerous 
to be brojight before the court, when the case is subject to a spécial rule. 
Secondly. Where a person is interested in the controversy, but will not be 
directly affected by a decree made in his absence, he is not an indispensable 
party, but he should be made a party, if possible, and the court will not pro- 
ceed to a decree without him, if he éan be reached. Thirdly. Where he is 
not interested in the controversy. between the immédiate litigants, but bas 
an interest in the subjeet-matter, which may be eonveniently settled in the 
suit, and thereby prevent f urther litigation, he may be a party or not, at 
the option of the complainant." 

Where the real controversy is between citizens of différent states 
who are in court, inability to make service upon another party named 
by the complainant as a défendant, whose interest is merely ministerial, 
will not deprive the fédéral court of jurisdiction. Walden v. Skinner, 
101 U. S. 577, 25 L. Ed. 963 ; McNutt v. Bland, 2 How. 8, 11 L. 
Ed. 159 ; Brown v. Strode, 5 Cranch, 303, 3 E. Ed. 108 ; Coal Co. v. 
Blatchford, 11 Wall. 172, 20 L. Ed. 179; Wormley v. Wormley, 8 
Wheat. 421, 5E. Ed. 651; Russell v. Clark, 7 Cranch, 69, 3 L. Ed. 
271 ; Wood v. Davis, 18 Hoyv, 467, 15 L. Ed. 460. 

In my opinion, thèse demurrers turn squarely upon the question as 
to whether or not the Randolph-Macon Coal Company is an indis- 
pensable party. Will that company be directly affected to its détri- 
ment by a decree of this court that may afford relief to the complain- 
ant? If a court of equity grants relief to thèse bondholders for the 
fraud and deceit practiced by the unanimous action of the directors 
of the Randolph-Macon Coal Company, said company need not neces- 
sarily be affected to its détriment by such decree. This coal company 
may hâve an interest in the subjeet-matter in controversy, but it is 
not necessarily interested in the controversy between the bondholders 
and the directors of that company for the fraudulent conduct of said 
directors. If the court should order the défendant directors to se- 
cure the payment of thèse bonds in some other manner than that 
specifically designated, or to pay over to the trustée, or into the hands 
of the court, a sum of money suiïicient to compensate the varions 
purchasers of thèse bonds, it can in no wise harm the Randolph-Ma- 
con Coal Company as a corporation. The basis of this prayer for re- 
lief is the fraud practiced by the officers of said corporation. A cor- 
poration is simply a créature of the law. It, as such, never conceived 
or designed this deceit. It did nothing as a corporate thing in the 
consummation of this fraudulent scheme. It hath no soûl ; it sin- 
neth not. It is what its officers make it; whether it is a public good, , 
a nonentity, or a public evil, dépends entirely upon the men who 
operate it. If. fraud is committed, Hke that set forth in this complaint, 
approved unanimously by its board of directors, there is no question 
as to who should be pursued for redress. It is the men who hâve 
committed the wrong. To hold that this silent créature of the law, 
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the coal company, must be a party in order to enable the court to do 
justice with thèse directors, or any number of them, would be in 
effect holding that the complainants are without remedy. The coal 
company is by law denominated a citizen of Missouri. In order to 
reach it, the complainants must go to the state of Missouri for relief. 
When they get there for légal redress, they reach nothing but a 
bankrupt corporation. The parties that perpetrated the fraud, the 
directors, are not résidents of Missouri, so they cannot be reached, 
especially if they are "an unwilling party." If thèse directors, who 
are by this complaint charged with this fraud (by thèse demurrers the 
fraud is admitted), cannot be reached without the Randolph-Macon 
Coal Company being brought into court as a joint party défendant, 
then there is no court under this government that has power to reach 
and mete out full justice to the real perpetrators of this fraud. If 
this is the law, ail that need be done to escape just rétribution for the 
fraud committed by thèse directors is for them, who are still the 
moving force of this corporation, to vote, as directors, that said cor- 
poration is "unwilling" to be a party to this cause. I do not concur 
in this view. 

It is claimed by the défendants in support of thèse demurrers that, 
if the court is asked to decree the alternative remedy, there must be 
an accounting to ascertain how much of thèse bonds are now secured 
by the property of the coal company, and the amount of the deficiency, 
. and they say "it requires no argument to demonstratf the impossibility 
of such an account and decree in the absence of the principal party 
interested" — the coal company. I am unable to see how this coal 
company, whose directors are unwilling that it should become a party 
hereto, can sufifer or be injured in the least in any procédure that 
the court of equity for the Southern District of New York is likely 
to resort to in ascertaining what wrongs, if any, hâve been practiced 
upon thèse complainants, and affording relief therefor. 

The demurrers of the défendants Gardiner, Read, and Hegeman 
are overruled, with leave to answer within 30 days ; costs to be taxed 
by the clerk. 

The défendant Central Trust Company of New York has filed its 
demurrer covering some of the same grounds set forth in the de- 
murrers of the other défendants, and in addition thereto it allèges the 
following : 

"It appears by the plaintiff's own showing and upon the face of said hill 
that it fails to state i;acts sufflcient to constitute a eanse of action against 
the said défendant Central Trust Company of New Yorli." 

I am unable to discover sufficient facts set forth in the bill to hold 
this Central Trust Company as a party défendant, and the complain- 
ants at the hearing conceded that they could not. 

The demurrer of the Central Trust Company is sustained, without 
costs. 
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In re O'SHEA. 
(District Court, D. New Jersey. December 7, 1908.) 

1. Pensions (§ 11*)— Investigations— Examination— Pension Olaims— Ceoss- 

examinàtion. 

Witnesses subpœnaed for examinatlon as to the merlts of pension 
clalms, as autliorized by Rev. St. §§ 184-186 (U. S. Comp. St. 1901, pp. 92, 
93) and Act Cong. July 25, 1882, c. 349, § 3, 22 Stat. 175 (U. S. Comp. St. 
1901, p. 3277), are subjeet botti to examination and cross-examlnation. 

[Ed. Note. — For ottier cases, see Pensions, Dec. Dig. § 11.*] 

2. Pensions (§ 11*)— Spécial Examination— Heaking — Notice. 

Spécial examinatlons as to the merits of pension claims, authorlzed by 
Rev. St. §§ 184-186 (U. S. Comp. St. 1901, pp. 92, 93) and Act Cong. July 
25, 1882, c. 349, § 3, 22 Stat. 175 (U. S. Comp. St. 1901, p. 3277), can only be 
held on notice to the çlalmants. 

[Ed. Note. — For other cases, see Pensions, Dec. Dig. § 11.*] 

3. Pensions (§ 11*) — Spécial Examination — Nature of Pboceeding — Wit- 

nesses — Présence or Attoeney. 

A spécial pension examination authorlzed by Rev. St. §§ 184-186 (U. S. 
Comp. St. 1901, pp. 92, 93) and Act Cong. July 25, 1882, c. 349, § 3, 22 
Stat. 175 (U. S. Comp. St. 1901, p. 3277), is net a secret proceeding, and 
hence a witness subpœnaed to testlf y is entltled to hâve her attorney prés- 
ent at the examination so long as he conducts hlmself properly and does 
not unlavirfully interfère vs^lth the examination. 

[Ed. Note. — For other cases, see Pensions, Dec. Dig. § 11.*] 

4. Witnesses (§ 293*)— Privilège— Spécial Pension Examination. 

The protection afforded to a witness by Rev. St. § 860 (U. S. Comp. St. 
1901, p. 661), in a spécial pension examination is not coextenslve wlth the 
flfth amendment to the fédéral Constitution, so that, notwithstanding 
such section, a witness may properly refuse to auswer a question, the an- 
swer to which wlll Incriminate hlm. 

[Ed. Note. — For other cases, see Witnesses, Dec. Dig. § 293.»] 

5. Witnesses (§ 308*)— Examination Bbeore Court- Right to Counsel. 

Whlle a witness In a judlcial proceeding bef ore a court Is not, as a mat- 
ter of rlght, entltled to counsel, the court in such cases may temporarily 
postpone the examination to permit the witness to consult counsel. 

[Ed. Note. — For other cases, see Witnesses, Dec. Dig. § 308.*] 

6. Pensions (§ 11*)— Spécial Examination»— Scope. 

A spécial pension examiner has neither power nor rlght to extort a con- 
fession of violations of the criminal provisions of the pension laws by a 
witness at a spécial examination, though there is no intention of prose- 
cutlng the witness therefor. 

[Ed. Note. — For other cases, see Pensions, Dec. Dig. § 11.*] 

7. Witnesses (§ 306*)— Privilège. 

A witness' privilège not to answer incrlminatlng questions must be 
claimed by her as her Personal privilège, and cannot be claimed by her 
counsel. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 1060; Dec. Dig. 
§ 300.*] 

On Motion for Order. 

John B. Vreeland, for the motion. 
Scott Scammell, opposed. 

•For other cases see same toplc & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



181 

LANNING, District Judge. On October 23, 1908, the following ap- 
plication was filed with the clerk of this court : 

"Department of the Interior, Bureau of Pensions: 

"Washington, June 19, 1908. 

"To any Judge or Clerk of any Court of the United States Havlng Juris- 
diction, Greeting: In pursuance of sections 184, 185 and 186, Revised Stat- 
utes, and the act of July 25, 1882, I hâve the honor to request that a subpœna 
issue commanding Helen I. O'Shea, of Trenton, New Jersey, to appear at the 
time and place named therein and make true answers to such written interrog- 
atories and cross-interrogatories as may be submitted to her by Mr. O. N. 
Twadell, a spécial examiner of thls Bureau,, and be orally examined and 
cross-examined with référence to the pension claims described as follows: 

"Ctf. No. 434,954, William Conover Brearley, Co. H, 21st N. J. Inf. 

"Ctf. No. 813,863, Oliver H. Knowles, Co. I, 38th N. J. Inf. 

"Ctf. No. 468,908, John W. Morris, Co. H, 21st N. J. Inf. 

"Ctf. No. 13,490. John C. Bank, U. S. Navy. 

"Ctf. No. 1,023,246, Azariah Cubberly, Co. E, 21st N. J. Inf. 

"Ctf. No. 1,119,139, James Carson, Oo. E, 21st N. J. Inf. 

"Ctf. No. 872,020, Charles Hausser, Co. E, 21st N. J., Inf. 

"Ctf. No. 813,160, Jonathan Coxon, Sr., Oo. A, 21st N. J. Inf. 

"Very Respectfully, V. Warren, Oommissioner." 

The clerk thereupon issued a subpœna requiring Helen I. O'Shea to 
appear before the spécial examiner named in the application, at the of~ 
fice of the clerk, on October 33, 1908, at 10 o'clock in the forenoon, to 
testify in relation to the pension claims mentioned in the application. 
The subpœna was duly served, and on its return day Henry D. Phil- 
lips, assuming to act as attorney for Miss O'Shea, wrote a letter to the 
spécial examiner stating that she refused to appear and testify, "on 
the ground that such examination has for its purpose the obtaining 
from her of self-incriminating testimony." Thereupon a rule was al- 
lowed by this court requiring Miss O'Shea to show cause why she 
should not be punished for contempt. On the return of the rule she 
appeared. The only reason assigned for her disobedience of the sub- 
pœna was the one contained in Phillips' letter. This was adjudged to 
be utterly insufficient, but, inasmuch as it was stated that Phillips is 
the attorney who is prosecuting in the Pension Office the claims men- 
tioned in the subpœna and in the appHcation, and that Miss O'Shea is 
a clerk in his office and followed his advice, the further hearing of the 
rule was continued to a later date, with the understanding that Miss 
O'Shea would meantime appear before the spécial examiner and testi- 
fy. She did appear, but with Phillips also with her. The examiner 
requested Phillips to leave the room. He refused to do so, stating 
that he was présent as the attorney of Miss O'Shea. Thereupon the 
examiner adjourned the hearing, and now applies to this court for an 
order excluding Phillips from the examination. 

One of the sections of the statutes under which the application was 
made and the subpœna issued authorizes the Commissioner of Pen- 
sions — 

"to détail from time to tlme clerks or persons employed In his office to make 
spécial examinations into the merlts of such pension or bounty land claims, 
whether pendlng or adjudicated, as he may deem proper, and to aid in the 
prosecution of any party appearing on such examinations to be guilty of 
fraud eitier in the présentation or in procurlng the allowance of such claims." 
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Another of the sections provides that any judge or clerk of a Unit- 
ed States District Court, upon application of the Commissioner of Pen- 
sions, shall hâve power to issue a subpœna for a witness to appear be- 
fore the examiner detailed to investigate or examine into the merits 
of any pension claim, at a time and place to be named in the subpœna — 

"there to glve full and true answers to such wrltten Interrogatories and cross- 
Interrogatorles as may be propounded, or to be orally examined and cross- 
examined, upon the subject of such claim." 

There is also a provision authorizing the punishment of disobedient 
witnesses. 

It will be observed that the examination thus authorized relates to 
the merits of pension claims. Witnesses are to be subjected not only 
to examination, but to cross-examination. The pension claimants must 
therefore be entitled to notice of the examination, that they may be 
présent to cross-examine the witnesses of the govemment if they 
choose to do so. It does not appear, in the présent proceedings, that 
any one of the eight pension claimants mentioned in the application of 
the Commissioner of Pensions and in the subpœna has received no- 
tice of the proposed examination. This point, however, has not been 
argued by counsel, and it is referred to only for the purpose of calling 
attention to what seems to be an irregularity in the examiner's method 
of procédure. 

Assuming that no such irregularity exists, and that Phillips claimed 
to appear before the examiner as the attorney of Miss O'Shea only, 
and not of the pension claimants, I know of no authority for exclud- 
ing him f rom the room while the examination is in progress. The pro- 
ceeding is not a secret one, like an inquest by a grand jury. So long 
as Phillips conducts hîmself with propriety and does not unlawfuUy 
interfère with the examination, he has a right to be présent. If he 
should unlawfully interfère with the examination, a différent question 
would be presented. The motion for an order excluding him f rom the 
examination will therefore be denied. 

But it is further argued by the United States District Attorney, who 
appear»; for the motion, that, even if Phillips is permitted to be prés- 
ent at die examination, he cannot be allowed to advise Miss O'Shea, 
while on the witness stànd, as to whether she may properly refuse to 
answer questions. It is said that, under the provisions of section 860 
of the Revised Statutes (U. S. Comp. St. 1901, p. 661), Miss O'Shea 
mùst answer questions propounded to her as to the merits of thèse pen- 
sion claims, even though the answers might tend to incriminate her. 
That this argument is not sound was shown in Counselman v. Hitch- 
cock, l42 U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. 1110, and again in Inter- 
state Commerce Commission v. Brimson, 154 U. S. 479, 14 Sup. Ct. 
1125, 38 L. Ed. 1047, and Id., 155 U. S. 3, 15 Sup. Ct. 19, 39 L. Ed. 49. 
See, also, Brown v. Walker, 161 U. S. 594, 16 Sup. Ct. 644, 40 L. Ed. 
819 ; Ballmann v. Fagin, 200 U. S. 195, 26 Sup. Ct. 212, 50 L. Ed. 433 ; 
Haie V. Henkel, 201 U. S. 67, 26 Sup. Ct. 370, 50 L. Ed. 652. The 
protection afforded to a witness by section 860 is not coextensive with 
the fifth amendment tO the fédéral Constitution. Notwithstanding its 
provision, a witness may properly refuse to answer a question, the 
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answer to which will incriminate him. In a judicial proceeding prose- 
cuted before a court having the power to rule upon évidence, a wit- 
ness is under the protection of the court, and in such a case he is not, 
as a matter of right, entitled to counsel. Nevertheless, even in such a 
case the court will sometimes teniporarily postpone the examination 
and permit a witness to consult counsel. People v. Priori, 164 N. Y 
464, 465, 58 N. E. 668. 

In the cases now in hand. Miss O'Shea is not to be examined before 
a court which may protect her in her constitutional right to refuse to 
answer questions that may incriminate her. The proceedings are be- 
fore a spécial examiner of one of the executive departments of the gov- 
ernment. It was intimated by the District Attorney on his argument 
that the examination may disclose irregularities or fraud in Phillips' 
office in relation to the pension claims which are the subjects of the 
présent investigation. If there hâve been violations of the criminal 
provisions of the pension laws in that office by Miss O'Shea, the exam- 
iner has no power or right to extort a confession from her, even 
though, as the District Attorney stated on the argument, there is no 
intention of prosecuting her. 'The possibility of converting thèse ad- 
ministrative examinations into very obnoxious inquisitorial proceedings 
is apparent. Such a possibility was pointed out in the case of United 
States v. Bell (C. C.) 81 Fed. 830, 851, 853. In the présent cases, it 
seems, as above .stated, that the spécial examiner intends to examine 
Miss O'Shea without notice to any of the pension claimants, and there- 
fore without opportunity on their part for cross-examination. I do not 
read the congressional acts as authorizing any such ex parte pro- 
cédure. They should hâve notice of the time and place of the exam- 
ination. Their attorney may represent them at the examination. And 
if, in the course of the examination, any questions are propounded to 
Miss O'Shea, the answers to which will tend to incriminate her, she 
may refuse to answer them. Her refusai, however, must be claimed by 
her as her personal privilège ; it cannot be claimed for her by comisel. 

The motion will be denied. 



DÎZTJR V. TRAVELBIIS' INS. CO. 
(Circuit Court, E. D. Pennsylvaiiia. Jaiiuary 5, 190S>.) 

No. 98. 
1. Insurance (§ 4.52*)— Accident Insurakce— Injuey "iît Passeîs-gee Eleva- 

TOR." 

An elevator was standing at the first floor of a building, wltli tlie door, 
wiiich extended to tlie roof of tlie elevator, wide open, the attendant being 
elsewhere. ïlie car was operated by a lever on the slde wall to the right 
of one entering the door, and, while the elevator was statiouary, this 
lever was in the center of its arc of opération. In order to start the ele- 
vator it was necessary to push down a button at the center of the arc, 
vi'liich perniitted the movement of the lever to the right or left. The 
elevator was in perfect condition, l)oth before and after the accident, 
which no one saw. The building superintendent fouud insured hanging 
head downvrard into the elevator, her body caught between the roof 

*I'or other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of theelevator and the floor of the building. One Umb whlch hfid been 
eaught at the thlgh was projectlng over the floor. When the elevator was 
released, insured fell into It on its floor. Held, that insured was "in" the 
elevator when the Injuries were infllcted, within a polley Insurlng agalnst 
accidentai Injury while "In" a passenger elevator. 

[Ed. Note.— For other cases, see Insurance, Dec. Dig. § 452.*] 

2. Insurance (§ 629*)— Accident Polio y— Estent of Liability. 

An accident policy insured D. accordlng to a schedule providing that the 
principal sum for the year was $5,000, with 5 per cent, increase annually 
for 10 years (afterwards changed to 10 per cent, annually for 5 years^ 
until it amounts to $7,500, each consécutive full year's renewal to add 5 
per cent, (afterwards 10 per cent.) to the principal sum of the flrst year, 
until such additions shall amount to 50 per cent., and thenceforth, so long 
as the policy is in force, the Insurance shall be for the original sums plus 
the accumulations. Attached to the policy was a rider insuring H. "as 
specified in the followlng schedule" to the amount of the original principal 
sum of the policy to which the supplément was attaclied. Held, that the 
limit of indemnity recoverable for the accidentai death of H. was $5,000. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 529.*] 

3. Insurance (§ 623*) — Accident Policy— Actions— Time— Waiver—Deniax, 

OF Eiability. 

A provision of an accident policy that no action thereon shall be brought 
until three months after receipt of prôofs of death at the home oflice of 
the Company is waived by the insurer's déniai of liability. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1551 ; Dec. Dig. 
i 623.*] 

Burr, Brown & Lloyd, for plaintiff. 
Frank P. Prichard, for défendant. 

J. B. McPHERSON, District Judge. 1. The plaintiff's action is 
based upon a policy of accident insurance whereby the défendant 
agreed to pay him a certain sum of money if his mother, Mrs. Sarah 
M. Hope, should lose her life as the resuit of "bodily injuries effect- 
ed directly and independently of ail other causes, through external, 
violent and accidentai means * * * while in a passenger eleva- 
tor." It is conceded that she died from bodily injuries such as are 
described in the quoted clause, but it is denied that they were in- 
flicted while she was "in a passenger elevator." The facts upon which 
this question arises are not disputed. They are thus stated in the 
brief of counsel for the défendant : 

"The elevator was standing at the flrst floor of a building with the door, 
whlch extended to the roof of the elevator, wide open. The elevator attendant 
was not in the elevator, but attending to some duties elsewhere. The elevator 
had for its opération a small lever on the side wall to the right as one 
entered the door. While the elevator was stationary, this lever was in the 
center of its arc of opération. In order to start the elevator. it was neces- 
sary to push down a button at the center of the arc, which enabled the 
operator to move the lever, and then to move the lever either to the right or 
to the left. The elevator was in perfect condition before the accident, and 
was found to be in perfect condition after the accident. It continued to be 
used without repairs. No one saw the accident itself. Attracted by a noise, 
the superintendent of the building went to the elevator and found the In- 
sured hanging head dowuward into the elevator, her body eaught betweeu 
the roof of the elevator and the floor of the building. One leg, which had 
been eaught at the thigh, was projectlng over the floor. The superintendent 

•For other cases see same toplc & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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released the elevator, whereupon the insured fell into tlie elevator and upou Its 
floor." 

As both parties agreed, thèse facts présent a question of law which 
is to be déterminée! by the court. Was the décèdent "in a passenger 
elevator" when the fatal injuries were inflicted? No decided case is 
directly in point, but the weight of anaîogous décision seems to me to 
favor an affirmative answer to the question. In the absence of testi- 
mony from eyewitnesses concerning the accident, several more or less 
plausible théories may be advanced to account for it. Thus the de- 
fendant's counsel suggests: 

"For example, the insured might hâve been stepping into the elevator, and, 
when one foot was resting on the floor inside and one foot on the floor outside, 
she might hâve grasped the lever and started the mechanism. Tliis is not 
probable, however, since in that case she would hâve inevitably been thrown 
forward by the startlng of the elevator, and if one foot had been caught at 
ail it would hâve been caught at the ankle and not at the thigh, the door 
belng the whole helght of the elevator. 

"Or the insured, preparatory to stepping into the elevator, might hâve leaned 
forward and put her hand, to steady herself, on the operating mechanism 
which was at her right hand on the wall just beyond the door. In such 
case, if she had inadvertently started the elevator, she would hâve rested wlth 
her feet on the floor of the hall outside and her hand on the lever, and as the 
elevator descended she would hâve gradually been puUed over and her 
position reversed, in which case she might well hâve had one leg caught 
between the floor of the hall and the top of the door. That one leg would hâve 
been caught, and not two, would hâve been due to the fact that, as but one 
hand was resting on the lever, her body would hâve been supported from that 
side only, and might hâve swung over as the elevator descended. ïhe only 
improbability about this hypothesis is that a lady well acquainted with ele- 
vators should intentionally use the lever as a support. 

"Or the insured might hâve, in approaehing the elevator, slipped and fallen 
into the doorway, and in falling thrown out her right hand and clutched the 
lever to save herself from falling, and thus started the elevator. ïhis would 
as satisfactorily account for the position of the body as the last hypothesis, 
and avoids the improbability of an adult intentionally using the lever as a 
support. In the frantic clutch for the nearest support, the insured might well 
hâve pushed the button and moved the lever, and this would more satisfactori- 
ly account for the two motions than the more deliberate intentional use of 
the actuating apparatus as a support." 

And the plaintifï's counsel adds the following theory: 

"It will be remembered that no one saw the accident itself. The décèdent 
was found immediately after the accident, under the uncontradicted évidence, 
jammed in between the roof of the elevator and the floor of the building, 
with her head and the greater part of her body within the shaf t of the elevator, 
one leg belng caught by the roof and being extended on the floor of the build- 
ing. She was unable herself to explain the accident, but it is possible under 
the évidence that the injury occurred as she was stepping into the elevator, 
or that, having stepped in, her dress or the bundle that she was carrying in 
her hand caught the lever which started the elevator down. It seems perfect- 
ly clear under the testimony that at some stage Mrs. Hope's person or some- 
thing that she carried must hâve pushed this lever, and the only doubt Is 
whether this happened while she was getting In, or whether she had gotten In, 
and (being) within, having touched the lever and thereby started the elevator, 
tried to get out, with the unfortunate injury resulting. It is not believed that 
It malies a great deal of dlfiCerence which inference Is drawn from the testi- 
mony, though, if it does make any différence, attention is called to the proba- 
bility of the latter explanation being the correct one, owing to the testimony 
of the Janitor of the building wlth respect to the management of the elevator, 
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and the testimony with respect to Mrs. Hope's feeble walk ; the combinée! 
effect of the testimony tending, as it seems to plaintlff's counsel, to show that 
she walked In with her small steps, and haviug got in rubbed against the 
lever, which was a foot or two Inslde the door, and then, wheu the elevator 
started to go down slowly, naturally tried to get out, without calculatlng just 
how long it would take. Clearly, however, Mrs. Hope was injured either while 
gettlng in, or while getting out, or while trying to get out of, the elevator." 

Whichever of thèse théories is adopted, it seems to me that the 
décèdent is fairly to be considered as "in the elevator" when the 
injuries were inflicted. How she reached that position seems to be 
unimportant. If she wete injured while "in the elevator," she was 
under the express protection of the policy, and that the injuries were 
sustained while she was in that situation cannot, I think, be success- 
fully disputed. It was the squeezing of her body between the roof of 
the elevator and the floor of the building that did the fatal harm, and 
this could only hâve been donc after she had passed the threshold of 
, the elevator, either wholly or in part, and had entered that conveyance., 
The décisions that are usually cited in the discussion of similar 
questions are not fully harmomous, but there is less real divergence, 
I think, than is sometimes supposed. In Tooley v. Assurance Co., 
Fed. Cas. No. 14,098, the policy protected the insured while "ac- 
tually traveling in a public conveyance," and it was held by Judge 
Drummond that the company was liable although the insured had 
left a railway car temporarily at a station, and was injured in the 
effort to board the train after it had started to pursue the journey. 
The fair construction of the contract was thought to be "that it in- 
cluded injuries received by the insured while necessarily getting on 
or oflf the train, as a traveler upon it." So, in Champlin v. Assurance 
Co., 6 Lans. (N. Y.) 71, it was ruled that a man was "traveling by 
public conveyance" who was attempting to board an omnibus, and 
was injured in the effort to secure and maintain a footing on the 
moving vehicle. The court said: 

"Was the plaintlft traveling when the accident happened? He was in the 
act of getting into a public conveyance for that purpose, and was injured 
while upon the outslde step thereof. It would be a very strained construction 
of a contract like this to hold that lie was not traveling. If he was not travel- 
ing, it is difficult to say what he was doing. AVe think that, as he was actual- 
ly going from one place to another, he was traveling." 

And in Northrup v. Assurance Co., 43 N. Y. 516, 3 Am. Rep. 724, 
the same phrase was held to apply to the case of a person who was 
making a journey by Connecting steamship and railway Unes, and 
feîl upon a slippery sidewalk while walking from the steamboat land- 
ing to the railway station. In construing the policy, the Court of 
Appeals used the f ollowing language : 

"The policy must be construed so as to carry into effect the intention of the 
parties, so far as such intention can be determined from the language used, 
construed In the light of well-known extrinsic facts, which must be presumed 
to hâve been known to tho contracting parties at the time of making the 
contract, and In référence to which It was entered into. One fact of this 
charaoter, very Important in the présent case, is that of the fréquent change 
required from one train of cars to anotiier at intermediate stations upon 
the same journey. * * * An injury received while so necessarily walking 
in the actual prosecution of the journey is received while traveling by public 
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conveyance wlthin the meanlng of the policy, as such walklng is the actual 
and necessary accompaniment of such travel. There is no différence in prin- 
clple between a passenger so walking and the intestate in the présent case." 

Theobald v. Assurance Co., 10 Exch. 45, leans in the same direction. 
The policy there agreed to pay in case of in jury happening to the as- 
sured from "railway accident" while "travehng in any class carriage," 
etc. ; and it was held that, although the assured had arrived at his 
destination and was injured by slipping on the step of the carriage 
while in the act of ahghting, he was nevertheless injured by "a railway 
accident" and was entitled to recover. The reasoning of Chief Baron 
PoUock identifies the traveler with the conveyance until he leaves it al- 
together and reaches the platform saf ely : 

"On the présent occasion it is (luite plain that the plalntlff was a traveler 
on a railway; it Is quite plain that, though at the time of the accident his 
joumey had in one sensé terminated by the carriage havlng stopped, he had 
not ceased to be connected with the carriage, for he was stlU in it. The acci- 
dent also happened wlthout négligence on his part, and while doing an act 
which. as a passenger, he must necessarily hâve done, for a passenger m ustger 
into the carriage and get out of it when the train is at the end, and cannot 
be considered as dlsconnected with the carriage and railway and with the 
machinery of motion until the time he has, as it were, safely landed from the 
carriage and got upon the platform. The accident is attributable to his being 
a passenger on the railway, and it arises ont of an act immediately connected 
with his being such passenger. Under thèse circumstances we think this was 
a railway accident wltliln the meanlng of the policy." 

It will be observed that the foregoing décisions were ail made in 
suits brought to en force the single liability which was the limit of the 
companies' obligation under the older forms of the policy. If this ob- 
ligation could not be enforced, the company would escape altogether, 
and therefore, in furtherance of its presumed intent to afiford in- 
demnity unless such intent was clearly excluded by the words of the 
policy, every ambiguous phrase was construed in favor of the in- 
sured, and the circumstances surrounding the injury were looked upon 
with a similar di.sposition. But, when the companies began to intro- 
duce a provision for double liability in certain cases, the courts recog- 
nized that the situation had changed. It was novv plain that the com- 
panies were contemplating exceptional conditions as the ground for 
exceptional liability, and this fact very properly influenced the con- 
struction of clauses calling for a double payment. An example is 
found in ^tna Ins. Co. v. Vandecar, 86 Ked. 282, 30 C. C. A. 48. In 
that case the Court of Appeals of the Eighth Circuit decided that the 
provision for double indemnity, if the insured should be injured while 
"riding as a passenger in a passenger conveyance," impliedly forbade 
recovery where the assured was injured while riding on the platform 
of a railway car. The force of the décision is weakened by the dissent 
of Judge Thayer, who agreed with the ruling of the Circuit Court that 
the assured was entitled to the double indemnity although he was not 
actually inside the car when he was injured. The majority opinion 
gives this reason for the court's conclusion (page 289 of 86 Fed., 
page 55 of 30 C. C. A.) : 

"They (the parties) evldently meant to stipulate for the double indemnity 
while the Insured was riding in an exceptionally safe place. One who rides 
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as a pàssenger In a passenger conveyance using steam oecupies such a place. 
But one who rides on, but uot in, such a conyeyance, whether on the platform 
or on the top of the car, or on the machinery benèath It, oecupies a very dan- 
gerous place, and the parties neither agreed by the terms of their contract, 
nor Intended to agrée, that this double indemnity should be paid to one who 
rode in such a position. * * * The place specified in the contract — 'in a 
passenger conveyance' — Is a place of little or no danger, and the risk assumed 
is slight, whlle on the platform of a conveyance using the motive power de- 
scribéd in the contract, and especially, as in this case, on the platform of a 
railway car, is an exceedlngly dangerous place, when the train to whlch the 
car is attached is in motion." 

In Van Bokkelen v. Insurance Co., 34 App. Div. 399, 54 N. Y. Supp. 
307, in which the question was again the company's liability for double 
indemnity if the insured should be injured while "riding as a pas- 
senger in any passenger conveyance," it was held by the Appellate 
Division of the Suprême Court that such indemnity could not be re- 
covered where the insured was killed while riding on the uninclosed 
platform of a railroad car. In accord with the reasoning in Vandecar's 
Case, the court say (page 403 of 34 App. Div., page 310 of 54 N. Y. 
Supp.) : 

"The défendant was willing to double its liability in case the deceased 
should sustain injuries when in a partlcuiar place, surrounded by such safe- 
guards that there would be less probabllity of injury. It is quite apparent that 
a passenger upon a railroad train is much less exposed to accident when in 
the car than when approaching the car or upon the platform, either entérina 
or alighting from it. Many cases bave commented upon the fact that a plat- 
form of a car in motion is uot a saf e place for a passenger to ride. Many 
things are liable to happen to a train in motion, exposing a passenger on a 
platform to danger to which he would not be exposed if in the car. And this 
défendant had a right to llmit its liability to pay double the amount to the 
beneflciary when death resulted from injuries in a case where, from the 
position of the insured, he would be comparatively safe, and the probabllity 
of his sustaining injuries under the circumstances quite remote." 

So, also, in Anable v. Fidelity Co., 73 N. J. Law, 320, 63 Atl. 93, 
the double indemnity clause was again considered. The policy provid- 
ed for such indemnity if the assured should be injured while "riding 
as a passenger in or on a public conveyance," and the facts were that 
the assured had left the car temporarily to buy a newspaper, that the 
train had started during his absence, and that he was fatally injured 
while attempting to regain his place on board. Essentially the case 
presented the situation upon which Judge Drummond ruled in Tooley 
v. Assurance Co., supra, but with the important différence that he was 
considering a contract of single, and gênerai, liability,, while the Su- 
prême Court of New Jersey was construing a contract of double, and 
spécial, liability. The Suprême Court held that the assured was neith- 
er in nor on a public conveyance, saying : 

"A passenger in a public conveyance, who Iteeps hlmself within a car or on 
a steamboat, is regarded as subjected to the slightest risk ; while the act of 
getting on or o£C moving trains involves a considérable degree of péril. It was 
therefore obviously far from the intention of the parties to this contract 
that a passenger on a railroad train should get ofC the car at one station to 
buy a paper and then run for the moving train, could get off at another 
station to speak to a friend on the platform, and at still another station to 
buy fruit, and so repeat his exits from the car at varions stations and repeat 
his race for the moving train, and yet ail this time remain covered by double 
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Insurance. * ♦ * By the words of the contraet, the assured was not doubly 
assured merely beeause he was traveling as a passenger, but only while rldlng 
as a passenger in or on a public conveyance. He was not so riding when 
injured." 

Opposed to thèse cases is King v. Insurance Co., 101 Ga. 6i, 28 S. 
E. 661, 65 Am. St. Rep. 288, where the company agreed to pay a 
double indemnity if the insured should be injured while "riding as 
a passenger in any passenger conveyance," and it was decided by the 
Suprême Court of Georgia that the insured was entitled to recover 
such indemnity although he was injured while attempting to alight 
from a moving street car. The court gave thèse reasons for the déci- 
sion: 

"A person may be said to be traveling In a carriage while alighting there- 
from, until he bas completely disconnected hlmself and alighted. 2 May on 
Insurance, § 524. There being nothing in the policy requiring a différent con- 
struction to be placed upon the words, It is reasonable to hold that the in- 
sured was protected against ail injuries caused by accidentai means from the 
moment that he entered the conveyance until he had alighted theref rom. Dur- 
ing this entire period he was riding as a passenger in the conveyance. This 
interprétation is required by the rule that requires words to be given their 
usual and ordinary meaning." 

While the foregoing cases cannot be fully reconciled, I think it may 
fairly be said, as already suggested, that the différences among them 
may be explained by the considérations to which I hâve referred. The 
disposition of the courts to construe accident pohcies against the com- 
panies remains, even where the clause under considération provides 
for double indemnity. But in that event it is ordinarily presumed that 
the parties had a spécial risk in view, and the construction will endeav- 
or to carry out their intention. If the language, however, is fairly ca- 
pable of a construction favorable to the insured, this will be given, al- 
though the clause provides for double indemnity. Thus, in Preferred 
Accident Ins. Co. v. Muir, 126 Fed. 926, 61 C. C. A. 456, a case de- 
cided in this circuit, the insured was fatally injured by being thrown 
from the platform of a rapidly moving car, but it was held by the 
Court of Appeals that double indemnity could be recovered under a 
clause providing theref or if the insured should be injured while 
riding as a passenger in "or on" a public conveyance, the ground for 
the décision being that the court was not at liberty to say that, when 
the stipulation reads in "or on" a public conveyance, this means in- 
side a railroad car. 

On the whole, therefore, it seems to me that, since the question of 
double indemnity is not presented by the présent controversy, I am at 
liberty to adopt what appears to be a reasonable construction of the 
language used by the policy in suit, and to hold that a flexible and not 
a rigid meaning should be attached to the words, "while in a passenger 
elevator.'- In my opinion, thèse words cover such a situation as is 
presented by the facts in proof. 

3. But I do not think that the plaintiff is entitled to recover tjie fuU 
sum for which the verdict was rendered. The policy has some unusual 
features. The main agreement was for the benefit of Sarah M. Hope, 
and insured Arthur Depue against "bodily injury and disability as 
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specified in the following schedules." Thèse schedules begin by ex- 
plaining what the extrême limit of the company's liability is to be : 

"The principal sum of thls policy in the flrst year Is $5,000, with 5% Increase 
annually for ten years (afterwards changea to 10% anuually for flve years) wlU 
amount to $7,500. Eaeh consécutive full year's renewal of this policy shall 
add 5% (afterwards 10%) to the principal sum of the flrst year, until such 
additions shall amount to 50%, and thenceforth, so long as this policy is maiu- 
talned In force, the Insurance shall be for the original sums plus the accumula- 
tions." 

It is clear, therefore, from this provision, that the "principal sum" 
was expected to increase as the poUcy grew older, until the end of the 
fifth year, and that it was always to be "the original sums plus the ac- 
cumulations." On the same day when the main agreement was made, 
a supplemental agreement was entered into and attached to the policy 
as a rider, under which Sarah M. Hope was also insured. This was 
called the "beneficiary supplément," and is the agreement under which 
the présent suit is brought. It differs from the agreement under 
which Arthur Depue was insured in several particulars, among oth- 
ers, in the amount that is recoverable thereunder. It insured Mrs. 
Hope "as specified in the following schedule," but limits the amount to 
$5,000. This, I think, appears plainly from the facts that the agree- 
ment goes on to say that "the original principal sum of policy to which 
this supplément is attached is $5,000," and that the schedule of indem- 
nities in efïect repeats this statement by providing that the company 
will pay for loss of her life "the original principal sum." In the face 
of this language, it seems to me that there is no room for discussion, 
and therefore that the verdict is too large. But, as the jury authoriz- 
ed the court to reduce it if such réduction should seem to be proper, 
judgment may be entered for $5,000, with the proper interest. 

3. The motion for a new trial only needs a few words. The suit 
was prematurely brought, unless the company waived its right to 
insist on a delay of three months after the home oiïîce should receive 
the proof of death. This right was given by the policy— "No légal 
proceeding for a recovery hereunder shall be brought within three 
months after receipt of proof at the home office of the company" — 
but that such a right is waived by a déniai of liability is undoubted. 
In support of the motion it is argued that the évidence upon this point 
should not hâve been submitted to the jury ; in other words, that there 
was no évidence to support the conclusion that the défendant had 
wholly refused to pay, and had put its refusai on the ground that upon 
the facts there was no liability at ail for Mrs. Hope's death. It is 
true that the évidence was not as full as might hâve been désirable — 
this was probably my fault in part, for I excluded the testimony of one 
of the plaintiff's witnesses upon this point as superfluous, because at 
that time I did not'understand that the company was disputing the 
fact that it had wholly refused to pay — but there was certainly some 
évidence of refusai, both positive and négative, sufficient, I think. to 
require its submission, and I entertain no doubt that the jury reached 
the right conclusion when they came to consider it. The motion for 
a new trial is overruled. 
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The motion for judgment notwithstanding^ the verdict is also ovei- 
ruled, and judgment is directed in favor of the plaintiff for $5,000, with 
interest from March 2, 1908. To this order of the court an exception 
is sealed in favor of the défendant. 
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(Circuit Court, W. D. Missouri, W. D. December 24, 1908.) 

No. 8,320. 

OoNTBACTS (i 10*) — Obligation— Mtitualitt. 

A contract by whlch défendant agreed to purchase and pay for ail tles 
that complainant could produce and shlp to défendant untU a specifled 
date at a certain rate per thousand, complainant agreeing to sell and de- 
llver to défendant ail ties that it could produce and ship up to that date, 
was unenforceable for want of mutuallty of obligation, complainant belng 
under no enforceable duty to dellver any ties. 

[Ed. Note. — For other cases, see Oontracts, Cent Dig. § 32; Dec. Dig. 
{ 10.* 

Mutuallty in contract, see note to American Cotton OU Co. T. Klrk, 
15 C. C. A. 543.] 

Memoranda of Décision on Demurrer to Pétition. 

Williams & Hunter, for plaintiff. 
Pratt, Lea & Wood, for défendant. 

POLLOCK, District Judge. This action was brought by plaintiff 
to recover damages alleged to hâve accrued to it by reason of the 
breach of an oral contract made by défendant to receive and pay for 
railroad cross-ties. The oral contract made between the parties is 
pleaded by the plaintiff in its déclaration in the following language: 

"Complainant states that on or about October 2, 1907, défendant agreed 
wlth complainant to purchase, receive from, and pay complainant for ail ties 
that complainant could produce and ship to défendant until January 1, 1908, 
at the rate of $11.75 (eleven dollars and seventy-flve cents) per thousand. 
That complainant agreed with défendant to sell and deliver to défendant ail 
ties It could produce and ship up to January 1, 1908." 

To this déclaration défendant has interposed a gênerai demurrer. 
The contention presented by the demurrer and urged by counsel for 
défendant is that the agreement made between the parties, as pleaded 
by plaintiff, is nonenforceable in law for want of mutuallty of obliga- 
tion. No considération is expressed in the contract as having been 
paid by the one party to the other as compensation to the other for 
entering into the agreement. Presumably, therefore, it was thought 
the undertaking of the one was a sufScient considération to bind the 
other. 

•For other cases see same toplc & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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It is true, the making of a contract by one party is sufficient te bind 
the other if both are by its tërms bound, otherwise not. The con- 
tract pleaded purports to bind défendant to receive and pay for ail 
ties plaintiiï could produce and ship to défendant from October 3, 1907, 
to January 1, 1908, at the rate of $11.75 per thousand. The num- 
T)er of ties agreed to be furnished by complainant is not stated. By 
the terms of this contract what obligation did plaintiiï assume legally 
enf orceable against it ? How many ties could plaintiff hâve produced ? 
How many ship to défendant? Suppose défendant had sought to en- 
force this contract against plaintiff, or to hâve maintained an action 
against it for damages for breaching the contract ; could it not hâve 
answered defendant's demand by admitting the contract to hâve been 
made between the parties as stated, but to hâve further answered, 
"We could produce no ties within the time specified, or, having pro- 
duced ties in any amount, we could procure no cars in whîch to ship 
them to défendant, or we could not procure men and teams to draw 
them to a point of shipment, therefore we were not blâmable" ? Man- 
ifestly, such answer would be a complète défense by plaintiff to any 
demand presented against it by défendant, whether to enforce delivery 
of ties or by way of damages for breach of agreement. This being 
true, the contract is manifestly void in law for want of mutuality. 
The able opinions on this subject by Circuit Judge Sanborn in Cold 
Blast Transportation Company v. Kansas City Boit & Nut Company, 
114 Fed. 77, 52 C. C. A. 25, 57 h. R. A. 696, and of Judge Philips in 
A. Santaella & Company v. Otto F. I^ange Company et al., 155 Fed. 
719, 84 C. C. A. 145, leave nothing further to be said on the question 
presented on the demurrer. 

The demurrer must be sustained. It is so ordered. 
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ONION TRUST CO. et al. v. SOUTHERN SAWMILLS & LUMBER CO. et al. 
(Circuit Court of Appeals, Fourth Circuit November 5, 1908.) 

No. 733. 

1. CoBPOBATiONS (§ 548*)— -Creditoes' Stjitb— Equitt Juhisdiction. 

A court of equlty lias jurlsdictlon to entertain a creditors' suit, In ad- 
vance of securing lien, against a prlvate corporation and to appoint a re- 
ceiver therein, where the corporation appears and Interposes no objection 
but consents to the action taken. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2184; Dec. 
Dlg. I 548.*] 

2. Reoeivebs (§ 118*)— Recbiveks' Cebtificatbs— Authobitt to Issue. 

In a creditors' suit against a prlvate corporation to which neither the 
bondholders of the corporation nor the trustée In the mortgage securing 
the same are parties, the court bas no authority to issue receivers' cer- 
tificates for pre-exlstlng debts of the corporation and make the same a 
flrst lien on Its property. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. § 206; Dec. Dlg. 
§ 118.*] 

3. COBPOBATIONS (§ 566*) INSOXVENCT AND RECEIVEES— PBIORITY OT CLAIMS. 

Expenditures for betterments on the property of an insolvent prlvate 
corporation made by a reeeiver appointed In a creditors' suit to which 
the mortgage creditors of the corporation were not at the time parties 
cannot be allowed and paid by the court from the corpus of the property, 
when sold, in préférence to the mortgage debt, and especially where the 
betterments made were Improvements on the property, which under the 
lavv of the state. If made by the mortgagor, would hâve inured to the bene- 
fit of the mortgagee, and would also hâve passed under an after-aequired 
property clause of the mortgage. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2284; Dec. 
Dig. § 566.*] 

4. Sales (§ 473*) — Mobtgages — Lien and Pbioeitt— Peopebtt Held Undeb 

CONDITIONAL SAÎ-E CoNTBACTS. 

Under Révisai N. O. 1905, § 983, conditional sale contracts of Personal 
property are in efCect chattel mortgages, and are required to be recorded 
as such, and such contracts coverlng machinery or fixtures sold to a cor- 
poration and attached by the purchaser to realty which is subject to a 
mortgage containing an after-aequlred property clause, unless recorded, 
are not effective as against the mortgagee. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1387 ; Dec. Dlg. § 473.*] 

5. CoEPOEATioNs (§ 566*) — Mobtgages— Lien and Peioeitt— Pbopeett Held 

Undeb Conditional Sale Conteaots. 

Contracts of conditional sale of loose Personal property, such as live 
stock, to a corporation, although not recorded as required by Révisai 
N. C. 1905, § 983, where the property passes into the hands of a reeeiver 
for the corporation and Is sold together with its other property, entltle 
the sellers to priority of payment from the proceeds over the holders of 
a prier mortgage upon the property of the corporation containing an after- 
acquired property clause. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2284; Dec. 
Dig. § 566.*] 

6. Assignments (§ 78*)— RiQHTS Passing as Incidents— Rights to Labobee's 

Lien. 

Clalms of laborers for wages are assignable, and an assignment thereof 
carries the rlght to a lien given to such clalms by a state statute, where 

*For other cases see same toplc & § nuubbb In Dec. & Am. DlgB. 1907 to date, & Rep'r Indexe! 
166 F.— 13 
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the nioney to pay the same was advanced to the laborers themselves In 
tellance on such lien and not on the crédit of the employer. 
[Ed. Note. — For other cases, see Asslgmnents, Dec. Dig. § 78.*] 

7. Corporations (§ 566*) — Insolvency and Receivers— Pbiobity or Claims 
— Statute Giving- Laboe Claims Prioeity oveb Mortqage. 

Under Révisai N. 0. 1905, § 1131, which provides that "niortgages of 
corporations upon their property or earnings, whether In bonds or other- 
wise, shall not hâve power to exempt the property or earnings of such 
corporations from exécution for the satisfaction of any judgment obtained 
in courts of the state against such corporations for labor performed 
* * • any clause or clauses in such mortgage to thé contrary notwlth- 
standlng," which is to be llberally cOnstrued, where the assets of a 
corporation are being administered in equity through a receivership, 
claims for labor may be proved and given prlorlty over a mortgage vvith- 
out having been first reduced to judgment, the decree adjudging the 
amount of the claim being the équivalent of a judgment for the purposes 
of the statute. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2284 ; Dec. 
Dig. § 666.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina, at Raleigh. 

This is an appeal from the final decree entered in the tv?o above Consolidat- 
ed causes on the 21st of January, 1907. The subject^matter involved in the 
suits was the property of the Southern Sawmllls & Lumber Coiijpany. The 
last-named suit was filed by unsecured credltors of the Company (hereinaf ter 
called the "credltors' suit"), in which the défendant appeared and answered, 
and wlthout objection a recelver was appointed to take charge of ail of its 
assets, consisting of its sawmill and lumber plant, sltuated at Kingsdale, N. 
0., who at once took possession of the same. Upon this property there was 
a mortgage to the Union Trust Company, trustée, to secure a large bonded 
indebtedness, Robert L. Forrest being a large bondholder. At the time of the 
appointment of the recelver, only the Southern Sawmllls & Lumber Company 
was made défendant, neither the trustée in the mortgage nor the bondholders 
being made parties. Subsequently, Forrest, on behalf of himself and other 
bondholders, instituted as an indépendant suit, the flrst above-entitled cause 
(hereinafter called the "bondholders' suit"), making the sawmill eompany, the 
recelver theretofore appointed in the credltors' suit, and the Union Trust 
Company, trustée, parties défendant, and in this bondholders' suit the Union 
Trust Company, trustée, subsequently flled its answer and cross-bill. The re- 
celver appointed in the credltors' suit operated the property for some time, 
wlthout suecess, and priorto the Institution of the bondholders' suit, or the 
coming in of the trustée as aforesaid, the court had Issued receiver's certifl- 
cates in a large sum to cover debts due by the défendant Company, the 
validity of the issue of which is one of the questions to be determlned in this 
appeal. The administration of the trust under the receivership coutinuing 
unsuccessîul, the recelver was removed, and a new one appointed to take hls 
place. In the progress of the litigation the plant was sold, and there now 
remalns for distribution amohg credltors and others entitled thereto the sum 
of $33,000 arlsing from the sale of the corpus of the plant, and some $8,000 
from a recovery had on the bond of Recelver Edwards, appointed as afore- 
said in the credltors' siilt. The lower court entered a decree distributing the 
JEund, and the correctness of the terms of said decree is now hère for revlew 
by this court. 

The decree appealed from recognlzed generally the lUegality of the receiv- 
er's certiflcates, but held that certain of ttiem issued to pay debts having prior- 
ity in equity over the mortgage indebtedness, or for debts having a lien under 
the state statute, werè valid against the bondholders, and that there should 
be set aslde as against the bondholders the sum of $11,425.27 for betterments 
made on the property pendlng the receivership, which sum should be ap- 

•For other cases see same topio & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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plied to the payment of debts evidenced by the reeeiver's certificates to the 
exclusion of the bondholders ; and the court thereupon decreed to whom those 
funds, set aside on aecount of betterments, should be pald, and also what claims, 
Indépendant of the bettennent fund, should take precedence over the bonded 
indebtedness, the latter claims amounting to $11,514, as shown in state- 
ment "0" mentioned in said decree, and in addition allowed as entitled to 
equal dignlty a claim of $1,753.71 to the Klngsdale Store Company. 

Iredell Meares and Louis C. Williams (Braxton, Williams & Eg- 
gleston, on the briefs), for appellants. 

J. G. McCormick and F. H. Busbee (C. M. Busbee, C. H. Belvin, 
and McLean, McL,ean & McCormick, on the briefs), for appellees. 

Before WADDII,L, BOYD, and DAYTON, District Judges. 

WADDILL, District Judge (after stating the facts as above). Many 
questions are raised by the assignments of error, and were earnestly 
pressed in argument, that need not be dwelt upon especially by the 
court, although ail hâve been duly considered; among them, first, the 
right to institute and maintain the creditors' suit, and, second, the val- 
idity of the reeeiver's certificates issued therein. In passing, it may be 
said that the défendant, having appeared and interposed no objection 
to the institution of the creditors' suit, in advance of securing lien, and 
answered and consented to the action taken therein, under the décision 
in Hollinsv Brierfield, 150 U. S- 371, 14 Sup. Ct. 137, 37 L. Ed. 1113, 
and that line of cases, the court had authority to entertain the suit and 
take the action it did. As to the gênerai proposition of the right to issue 
reeeiver's certificates, in a case involving a private, and not a public, 
corporation, certainly to pay pre-existing debts of the corporation, upon 
the then state of the pleadings, neither the trustée in, nor the bondhold- 
ers secured under, the mortgage being before the court, such authority 
did nOt exist so as to give the same a préférence as against the bond- 
holders. In Bernard v. Union Trust Co., 159 Fed. 620, 86 C. C. A. 610, 
a décision of this court, involving one of the same issue of reeeiver's 
certificates as those in issue hère, this very question was decided, and 
we find no reason for in any way departng f rom or modifying the views 
there expressed; and to the same effect will be found Fideiity Ins. 
Co. V. Roanoke Iron Works (C. C.) 68 Fed. 636, a décision of Judge 
Paul of the Western district of Virginia, and Baltimore B. & Ë. As- 
sociation V. Alderson, 90 Fed. 143, 32 C. C. A. 543, a décision of this 
court, opinion by Judge Simonton. See, also. Union Trust Co. v. R. 
R. Co., 117 U. S. 434, 456, 460, 6 Sup. Ct. 809, 29 L. Ed. 963. 

The questions necessary to be decided are whether the lower court 
erred in deducting or setting aside from the fund arising from the sale 
of the corpus of the property the amount for betterments above shown, 
and correctly ascertained the parties to whom the same should be paid ; 
also whether the court properly determined the claims having a lien by 
statute, or entitled to priority in equity over the bondholders to be paid 
out of the corpus of the estate, independent of the fund so set aside for 
betterments. We will consider thèse propositions in the order named, 
and détermine just how the funds remaining under the control of the 
court shall be distributed. 
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î'irst,, .The allowance for betterments of $11,425.37, as made by the 
lower court, cornes directly eut of the corpus of the property, and con- 
sumes about one-third thereof, and is, by the decree appealed f rom, to 
be paid to persons who confessedly hâve no superior Hen by statute or 
daim in equity over the bondholders, unless the fund can be diverted 
from the bondholders by means of the allowance for betterments. The 
fifth, seventh, and«eleventh assignments of error especially raise this 
question, in which the appellants in effect insist (1) that no allowance 
can be made for betterments under the pleadings in this case ; (2) that 
there is no sufificient évidence to justify making the allowance; and 
( 3) that the items for which allowance is sought to be made on this ac- 
count could not be paid out of the corpus of the property to the préju- 
dice of the bondholders, as the so-called betterments were but improve- 
ments upon and additions to the property, and inured to the benefit of 
the security of the mortgage. 

After a careful review of the entire case, we are forced to the con- 
clusion that the assignments of error are well taken. The pleadings do 
not specifically présent any issue respecting the betterments upon the 
property, and the évidence, in any event, to our mind, is clearly insuffi- 
cient to justify making the allowance on this account. The expendi- 
tures for betterments were niade by the receiver before the trustées un- 
der the mortgage, or the bondholders, were before the court, and dur- 
ing the period of the receivership when the property was thus operated 
at a great loss, and the bondholders, in addition, ought not to lose a 
large portion of the corpus of their property as a resuit, unless requir- 
ed so to do by the plainest principles of equity. Indeed, it may be 
doubted whether tmder the law they could thus be deprived of their 
rights, however équitable it might seem to impose this burden upon the 
fund. The case of Atlantic Trust Co. v. Dana, 128 Fed. 209, 62 C. C. 
A. 657 (Circuit Court of Appeals, 8th Circuit), contains an exceeding- 
ly interesting discussion of this entire subject, to which, and the cases 
therein cited, référence is made. There it was sought to appropriate 
the income arising from the opération of property on which there was 
a mortgage after the intervention of the mortgagee, in a suit brought 
by judgment creditors, to the payment of a debt incurred by the receiv- 
er in making permanent improvements upon the property before the 
bondholders had intervened in the creditors' suit in which the receiver 
was appointed. The court held that the income could not be so applied, 
nor could the court, through the médium of a receiver, displace or post- 
pone the prior mortgage lien to such application, any more than could 
the mortgagor, had there been no receiver. What is said as to income 
thus received, applies more strongly as against the corpus of the prop- 
erty. That case was in many respects like the one at bar. There, as 
hère, the common creditors of a corporation, asked for a receiver, and 
that receiver, as in this case, before the mortgage creditors or trustée 
intervened or were brought before the court, contracted debts which 
that court rejected, and refused to pay out of funds arising from the 
opération of the property after the bondholders intervened. 

It may be seriously doubted whether the items classed as "better- 
ments," for which it is proposed to pay out of the corpus of the prop- 
erty to the exclusion of the bondholders, are other than necessary im- 
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provements to the property. "As a gênerai rule, ail buildings and other 
improvements put upon mortgaged premises by a mortgagor after the 
exécution of a mortgage become part of the freehold, and as such 
inure to the benefit of the mortgagee by enhancing the value of his se- 
curity. Therefore the mortgagor cannot be allowed for such improve- 
ments as against the mortgagee in a suit for foreclosure." 16 Am. & 
Eng. Ency. Eaw (2d Ed.) 119. Under the laws of North Carolina, im- 
provements and additions to mortgaged property, placed thereon by 
the mortgagor or his représentative, or the mortgagee, inure to the ben- 
efit of the mortgage security. Moore v. Vallentine, 77 N. C. 189, 191 ; 
Wharton v. Moore, 84 N. C. 479, 480, 37 Am. Rep. 627; Foote v. 
Gooch, 96 N. C. 265, 270, 1 S. E. 625, 60 Am. Rep. 411 ; Overman v. 
Sasser, 107 N. C. 432, 435, 12 S. E. 64, 10 L- R. A. 722. This is es- 
pecially true in this case, where the mortgage contains an "after-ac- 
quired" property clause, which is as follows : 

"Now held, owned, used or controUed by the said lumber comi^any, or to 
which said lumber company may In any wise be eiititled, and also ail such as 
may at any time hereafter, be held, owned, used or acquired, and such otlier 
llke Personal property generally of every liind, charaeter or description be- 
longing to or controlled by the said lumber company, and in use or intended 
and adapted for use on, in or about the premises granted for the business 
thereof ; and also, ail the rights, franchises, powers, authorities and privi- 
lèges which are now or at any time hereafter may be lawfully acquired, ex- 
ercised or enjoyed in and about the use, management, maintenance, renewal, 
extension and improvement of the property and appurtenances above granted, 
and also ail other property, real, personal or mixed, now owned by said lum- 
ber company, or which hereafter may be acquired by it duriug the time of 
the running of this deed of trust or indenture of mortgage." 

This language is exceedingly comprehensive, and in plain terms cov- 
ers property subsequently acquired either in the use, management, 
maintenance, renewal, extension, or improvement of the property and 
appurtenances thereto, and should be given full force and efïect, unless 
there is some controlling reason to the contrary arising upon the facts 
of this case. The displacement of liens upon incumbered property, 
subject to the court's administration, and the conséquent destruction of 
vested rights, should be sparingly done, and only where the case cornes 
clearly within one of the classes entitling those benefited to priority 
over persons who hâve fixed liens on the corpus of the estate. Consid- 
ering this subject generally, in a case involving railroad property, Mr. 
Justice Brewer, speaking for the Suprême Court of the United States, 
in the case of Kneeland v. American Loan Co., 136 U. S. 89, at pages 
97, 98, 10 Sup. et. 950, at page 953 (34 L. Ed. 379), said: 

"Upon thèse facts we remark, first, that the appointment of a receiver 
vests in the court no absoTute control over the property, and no gênerai 
authority to displace vested contract liens. Because In a few specified and 
limited cases this court has declared that unsecured clalms were entitled to 
priority over mortgage -debts, an idea seems to hâve obtained that a court 
appointing a receiver acquires power to give such préférence to any gênerai 
and unsecured claims. It has been assumed that a court appointing a re- 
ceiver could rightfully burden the mortgaged property for the payment of 
any unsecured indebtedness. Indeed, we are advlsed that some courts hâve 
made the appointment of a receiver conditional upon the payment of ail 
unsecured indebtedness in. préférence to the mortgage liens sought to be 
enforced. Can anything be conceived which more thoroughly destroys the 
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saeredness of contract obligations? One holding a mortgage debt upon a rail- 
road has the same right to demand and expect of the court respect for liia 
vested and contracted prlority as ttie tiolder of a mortgage on a farm or 
lot. So, wliea a court appoints a receiver of railroad property, It has no 
right to malie that receivership condltlonal on the payment of other than 
those few unsecured claims which, by the rulings of this court, hâve been 
declared to hâve an équitable priority. No one is bound to sell to a railroad 
Company or to worlf for It, and whoever has dealings with a company whose 
property Is mortgaged must be assumed to hâve dealt with it on the faith of 
ita Personal responsibillty, and not in expectation of subsequently displacing 
the prlority of the mortgage liens. It is the exception, and not the rule, 
that such priority of liens can be displaced. We emphasize thls fact of the 
saeredness of contract liens, for the reason that there seems to be growing an 
idea that the chancellor, in the exercise of his équitable powers, has unlimited 
discrétion in this matter of the displacement of vested liens." 

See, also, Southern Railway v. Carnegie Steel Co., 176 U. S. 357, 
263, 20 Sup. Ct. 347, 44 L. Ed. 458. 

In the view taken by this court, the claim for betterments should be 
denied as a whole. 

Second. The court having in the previous paragraph of this opinion 
determined that so much of the decree as set aside a sum on account of 
betterments from the corpus of the property was erroneous, it becomes 
unnecessary to pass upon the propriety of that portion of the decree 
appealed from, so far as it détermines the order of priority in which 
the debts incurred by the receivers in the gênerai creditors' suit should 
be paid out of the fund arising from betterments, as specially set forth 
in paragraph B of said decree, and the manner in which the same 
should be paid will be hereafter considered in determining how the 
funds arising otherwise than from the property should be distributed. 

Third. Considering the claims decreed by the lower court as entitled 
to priority because of statutory enactment, or by reason of having a 
priority in equity as against the bondholders, as set forth in paragraph 
C of the decree appealed from, it will be found that they consist of 
three classes, aggregating $11,511.80, to wit : 

A. (1) American Woodworking Machinery Company, $2,080 ; (2) 
Allington & Curtis, $1,194.20; (3) Erie City Iron Works, $662— being 
respectively for machinery and supplies necessary for and used in the 
opération and maintenance of the plant, so as to become a part thereof . 

B. The debt due W. T. Carter of $618 and interest, for certain live 
stock sold to the company prior to the receivership, and for the pur- 
chase price of which a conditional sales agreement was taken but not 
recorded, and which properly came to and was regularly used by the 
receiver in the opération of the plant; and the debt due to Linkhaw & 
Co., assigned to Busbee & Belvin, for $560, for the purchase price of 
certain live stock by the défendant company before the receivership, 
upon which there was a mortgage duly recorded, and which was duly 
received and used by the receivers in the opération of the plant, and 
became part thereof. 

C. Claims due Edmund & White, assigned to Busbee & Belvin, for 
$2,957.50, and another due in the same manner to the same parties, for 
$982.50 ; and the claim due R. R. Barnes, assigned to Busbee & Bel- 
vin, for $2,457.60., are for labor due employés at the time of the receiv- 
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ershipi and for which receiver's certificates were given, as well as for 
the daims set forth in paragraphs A and B above. 

Appellants earnestly insist that the lower court erred in the allow- 
ance of ail of the daims set forth in thèse three dasses (A, B, and C), 
and by proper assignment of error présent the questions affecting each 
daim. We will consider them in the order mentioned. 

(A) The daims set forth in paragraph A relate entirely to madiin- 
ery and fixtures purchased by and delivered to the company prior to 
the receivership, for which conditional sales contracts were taken, pro- 
viding that the title to the property should remain in the sellers thereof 
until paid for in full. Thèse contracts were not recorded. Under 
them, the property was taken over by the company, attached to, used 
in, and regularly became a part of the plant. Payments were made by 
the company on account thereof, and the sum due thereon was the 
amount found owing at the time of the receivership, except, as to the 
daim of Allington & Curtis, a portion of the work was done after the 
receivership. The conditional sales agreements never having been re- 
corded, thèse claims cannot be allowed as against the bondholders se- 
cured in the mortgage existing upon the property at the time of the de- 
livery of the goods, and, the same having been used in and become part 
of the plant of the défendant corporation, became subject to the provi- 
sions of the "after acquired" property clause in the mortgage herein- 
before recited. In discussing thèse questions in Evans v. Kister, 92 
Fed. 827, at page 836, 35 C. C. A. 28, at page 37 (Judges Taft and 
Lurton presiding), it is said: 

•I * * * jf ^j^g machiner}- so purchased and set up has become so afflxed 
as to be part of the principal thing, it will pass under the mortgage, notwith- 
standing an agreement between the mortgagor and furnisher that the title 
shall remain in the vendor until payment. * * * Mère registration of an 
agreement between the mortgagor and vendor, preserving the persoual char- 
acter of the property aftixed to the freehold mortgaged, will not prevent the 
attaclied property from passing under a previously existing mortgage. To 
prevent such a resuit, the mortgagee must be a party to the agreement." 

See, also, Railroad Co. v. Cowdrey, 11 Wall. 469, 482, 20 L. Ed. 199 ; 
Porter v. Sted Co., 122 U. S. 267, 7 Sup. Ct. 1206, 30 L. Ed. 1210 ; 
In re Tatem (D. C.) 110 Fed. 519 (a décision of Judge Purnell of 
North Carohna) ; Westinghouse, etc., v. Kansas City R. R., 137 Fed. 
40, 41, 71 C. C. A. 1. The statute of North Carolina (Révisai 1905, 
§ 983), as follows: 

"Ail conditional sales of personal property in which the title is retained 
by the bargainor, shall be reduced to writing and registered in the same 
manner, for the same fées and witli the same légal effect as is provided for 
chattel mortgages, in the county where tlie purcliaser résides, or, in case 
the purchaser shall réside out of the state, then in the county where the said 
Personal estate or some part thereof is situated ; or in case of choses in ac- 
tion, where the donee, bargaiuee or mortgagee résides," 

— expressly provides for the registration of conditional sales agree- 
ments such as is claimed existed in this case, the actual agreements 
themselves not having been filed because destroyed. And section 1040 
of the same Révisai provides specifically for registration, as follows: 
"Such chattel mortgage shall be good to ail intents and purposes when the 
same shall be duly registered according to law, but no sale thereunder shall 
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be inade without glving at least tweuty days' public notice of tlie time and 
place of such sale." 

The décisions of the Suprême Court of North Carolina construing 
thèse provisions of the statute make it clear that conditional sales agree- 
ments of the character in question, and upon property of the kind in- 
volved hère, are in effect but chattel mortgages, and hâve to be record- 
ed in the same manner to be effective against persons having the relation 
to the property conveyed that the appellants had hère. Brem & Mc- 
Dowell V. Lockart, 93 N. C. 191 ; Butts v. Screws, 95 N. C. 315 ; Fore- 
man v. Drake, 98 N. C. 311, 3 S. E. 843; Horne v. Smith, 105 N. 
C. 322, 11 S. E. 373, 18 Am. St. Rep. 903; Rodman v. Calloway, 117 
N. C. 13, 33 S. E. 37 ; In re Tatem (D. C.) 110 Fed. 519 (a décision of 
Judge Purnell, of North Carolina) ; Westinghouse v. Kansas City R. 
R. Co., 137 Fed. 40, 41, 71 C. C. A. 1. 

Counsel for claimants, however, earnestly insist that as between the 
parties to the conditional sales agreement, notwithstanding the statute 
of North Carolina referred to, there is no necessity for recorda ti on of 
such agreements ; that the claims were for unpaid balances due on Per- 
sonal property, the title to which was fetained by the vendor, and that 
the same did not corne within the reason of the recordation acts, since 
they were intended to protect innocent purchasers of property, and not 
to save harmless buyers who failed to pay for what they bouglit ; and 
that such property, as against the vendor, would not be subject to the 
after-acquired property clause of the mortgage, executed and record- 
ed before the property was spld. They cite in support of their conten- 
tion four décisions of the Suprême Court, namely, United States v. 
Railroad Co., 13 Wall. 363, 30 L. Ed. 434 ; Fosdick v. Schall, 99 U. S. 
335, 35 L. Ed. 339 ; Myer v. Car Co., 102 U. S. 1, 26 L. Ed. 59 ; and 
York Manuf'g Co. v. Cassell, 201 U. S. 344, 36 Sup. Ct. 481, 50 L. Ed. 
783. A careful review of thèse décisions show that they not only do 
not support the contention of the claimants, but, on the contrary that 
the claims cannot be maintained. In the first case, United States v. 
Railroad, Mr. Justice Bradley, while emphasizing the fact that certain 
rolling stock of a railroad, consisting of 3 locomotives and 10 cars, ac- 
quired by the railroad company on which the purchase price was un- 
paid, and for which a lien was reserved, held that the after-acquired 
provisions of a previous mortgage did not apply, notwithstanding the 
fact that the conditional sales agreement was not recorded ; and, speak- 
ing for the court, at page 365 of 13 Wall. (30 h- Ed. 434), said: 

"Had the property sold by the government been rails, as In the case ol" 
Galveston Railroad v. Cowdrey, or any otUer. materlal which became afflxed 
to and part of the principal thing, the resuit would hâve been différent ; but 
being loose property, susceptible of separate ownershlp and separate liens, 
such liens, If binding upon the railroad company itself, are unalïected by a 
previous gênerai mortgage given by the company, and paramount thereto." 

The two following cases (99 U. S., 25 E. Ed. and 102 U. S., 26 L. 
Ed., supra) each involved rolling stock and property of railroads, and 
expressly recognized the same distinction made by Justice Bradley. 
The case of York Manuf'g Co. v. Cassell, supra, may possibly be sus- 
ceptible of the interprétation claimed by the vendors hère ; still, from a 
careful examination of it, it is quite apparent that it was not the pur- 
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pose of the court in any way to modify or reverse the doctrine an- 
nounced in previous cases herein cited, and, moreover, had there been 
such a suggestion, it would hâve been obiter on the part of the court, 
the contest there being between a vendor making claim to a balance 
due on a conditional sales contract which had not been recorded, as 
against unsecured creditors; and the court expressly emphasized the 
fact that it v*ras with that class of creditors it was dealing, and that 
there was no after-acquired clause in the mortgage then under con- 
sidération. 

For thèse reasons, we are of opinion that the three claims referred 
to in this paragraph cannot be paid out of the fund arising from the 
sale of the corpus of the property. 

(B) As to the two claims referred to under subdivision B as due 
respectively to W. T. Carter and hnikhaw & Co., for the reasons stat- 
ed in the last paragraph, Linkhaw & Co. are entitled to a préférence 
over the mortgage bondholders, because of the recordation of their 
mortgage given to secure unpaid purchase money upon certain of the 
Personal property, purchased and used as part of the plant of the de- 
fendant comiany de?cribed by Mr. Justice Bradley in U. S- v. New 
Orléans R. R. Co, supra, as "loose property, susceptible of separate 
ownership and separate liens" ; and that of W. T. Carter, to the pay- 
ment of his lien for unpaid purchase money due for the same kind of 
Personal property which formed part of the plant of the company, 
for which he retained a conditional sales agreement, but did not re- 
cord the same, because, as between himself and the bondholders claim- 
ing under the after-acquired provision of the mortgage, no such re- 
cordation was necessary as to such property. 

(C) Considering the claims above set forth in this subdivision, they 
consist of three items aggregating $6,407.50, and are for obligations 
incurred by the défendant company, prior to the receivership, to labor- 
ers, on account of which claims the amounts thereof were advanced 
to the laborers by the assignors of the présent holders of the claims, 
who hold the assignments by the laborers who did the work, and to 
whom the company's obligations were given, and for thèse claims re- 
ceiver's certificates were likewise issued shortly after the receivership. 
The holders of thèse claims insist that, irrespective of their receiver's 
certificates, they are entitled to be paid the amounts due under the 
statute of North Carolina hereinafter recited, and that they stand in 
the place and stead of the laborers who assigned the claims, under 
the statute in question. Appellees, on the other hand, say that the 
statute under which they claim bas no application, and that in any 
event the claimants are not entitled to the benefit of such statute be- 
cause the advancements were to and upon the crédit of the company, 
and not to the laborers themselves. The facts under which thèse sev- 
eral labor claims were acquired by the holders thereof were substan- 
tially thèse: The Southern Sawmills & Lumber Company executed 
notes to Edmund & White for $2,957.50 and $982.50, respectively, 
which were indorsed by Edmund & White to the bank of Lumberton, 
and upon their indorsement the bank loaned the money to Edmund 
& White, who, with said money. paid the pay rolls of the company 
covering wages due laborers for the months of August and September, 
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1903, which said pay rolls carried assignments from the laborers to Ed- 
mund & White, of which the Southern Sawmills & Lumber Company 
had fuir notice. Edmund & White did not deal directly with the la- 
borers, but Mr. Morrow, superintendent of the Southern Sawmills 
& Lumber Company, obtained the pay rolls and assignments and paid 
the wages to the laborers, as agent for Edmund & White, and Ed- 
mund & White were paid a commission by the Southern Sawmills & 
Lumber Company, for obtaining' the money. And as to the certificate 
issued to R. ,R. Barnes for $2,467.50, the facts are as foUows: On 
October 20, 1903, the Southern Sawmills & Lumber Company, being 
in need of f unds with which to pay its laborers, applied to R. R. 
Barnes, who furnished the same to the laborers, and took assignments 
from them for their wages, together with the written consent to said 
transaction of the sawmills company. In this case, officers of the 
sawmills company acted for Barnes in procuring the assignments from 
the laborers. 

. The Suprême Court of the United States, in the case of Shropshire, 
Woodliflf & Co. V. Bush, 204 U. S. 18G, 27 Sup. Ct. 178, 51 _L. Ed. 
436, settles clearly the right to assign labor claims, and the right to 
subrogation to the purchaser of the lien of the laborers. As to as- 
signments of similar claims generally, see, also, Union Trust Co. v. 
Walker, 107 U. S. 596, 2 Sup. Ct. 299, 27 L. Ed. 490; Burnham v. 
Bowen,lll U. S. 776, 4 Sup. Ct. 675, 28 L. Ed. 596 ; Northern Pacific 
R. R. Co. V. Lamont, 69 Eed; 23, 16 C. C. A. 364; and McCoy v. 
Wood, 70 N. C. 129. It may be assumed as the settled doctrine, un- 
less the claim is for money bona fide âdvanced to laborers, and upon 
the faith of their préférence, for the amounts due them, as distinguish- 
ed from a mère advance to the company of money with which to pay 
laborers, that the purchaser of sûch labor claims does not become sub- 
rogated to the rights of the laborer whose claim is assigned. We 
think the transacticn as shown by the record, fairly considered and 
construed, entitled the holders of thèse claims to the benefit of what- 
ever lien or right the laborer possessed, and that the money was âd- 
vanced on the faith of the préférence to which the laborer was sup- 
pOsed to be entitled as distinguished from the crédit of the company. 
This was the view taken by the spécial master, and concurred in 
by the Circuit Judge, and we are not inclined to differ from their 
view, though the two claims assigned to Edmund & White come dan- 
gerously near the border line of claims that cannot be given préf- 
érence to because of the relation of the debtor company to the trans- 
action. We allow the same, however, inasmuch as the money to pay 
the laborers was actually procured from the bank by Edmund & 
White, upon their indorsement and by their agent paid to the laborers, 
who in turn took the assignment in their favor from the laborers, and 
the money was subsequently repaid to the bank by Edmund & White. 

This bring^ us to the status of the claims themselves as against the 
bondholders. Appellants maintain that presumably claims of this class 
could ïiot be paid out of the corpus of the estate, nor would the court 
bave authority to issue receiver's certificates making them so payable 
out of thë corpus of the estate preferentially over the bondholders. 
Cook on Corporations (5th Ed.) vol. 3, pp. 2459, 2460. But the question 
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in this case is whether or not thèse daims are not entitled to priority un- 
der the statute of North Carolina providing for payment of debts of 
this character over the mortgage indebtedness. The statute is contain- 
ed in section 1S55 (now section 1131 of the Révisai of 1905 of the 
Laws of North Carohna), and is as follows : 

"Mortgages of corporations upon their property or earniiigs. whetber in 
boijds or otherwise, shall not iiave power to exempt tlie proiu'rty or earuings 
of such corporations from exécution for the satisfaction of any .iudgment ol)- 
talned in courts of the state against sucli corporations for ialior performed. 
nor torts eommitted by such corporation whereby any person is liilled or any 
persou or property injured, any clause or clauses in such mortgage to the 
contrary notwithstandlng." 

This statute has been passed upon by the court of last resort of 
North Carolina, by this court, and recently by a décision of the Su- 
prême Court of the United States, on appeal from this court. Guard- 
ian Trust Co. V. Fisher, 200 U. S. 57, 36 Sup. Ct. 186, 50 L. Ed. 367 ; 
Boston Safety Deposit & Trust Co. v. Hudson, 68 Fed. 758, 15 C. C. 
A. 651 ; Hampton v. N. & W. R. R. Co., 127 Fed. 662, 62 C. C. A. 
388 ; Bank v. Manufacturing Co., 96 N. C. 299, 3 S. E. 363 ; Railroad 
Co. V. Burnett, 123 N. C. 210, 215, 216, 31 S. E. 602. 

The case of Guardian Trust Co. v. Fisher, 200 U. S. 57, 26 Sup. Ct. 
186, 50 L. Ed. 367, was that of a judgment, not for labor under the 
statute, but for a tort eommitted for failure to furnish water by the 
Greensboro Water Supply Company, pursuant to the terms of its un- 
dertaking with the city of Greensboro, to extinguish a fire in said 
city. The contention was made that, since the tort was eommitted by a 
water company that acquired the property of the Greensboro Water 
Supply Company subject to a pre-existing mortgage indebtedness, at 
least a judgment for a tort under the section in question ought not to 
take precedence over the bonds secured in the mortgage given by the 
first company on the property. The Suprême Court said (pages 69, 70 
of 200 U. S., page 189 of 26 Sup. Ct. [50 L. Ed. 367]) : 

"With référence to the contention that only the intérest in the property 
acquired by the second water company was responsible for the damages 
caused by its négligence — a contention which, if sustained, woukl resuit in 
givlng priority to the $50,000 mortgage — the argument is that by the statute 
'mortgages of incorporate companies * * * shall not hâve power to 
exempt the property and earnings of such incorporations * * * for torts 
eommitted by sueli incorporation' ; that the torts were eommitted by the 
second water company ; that Its purchase was of the property of the first 
company, subject to the .$50,000 mortgage, and therefore over that property 
thus incumbered, and that only, were the .Indgments given priority. ïhere 
Is, doubtless, force in this contention. But tliis is not a pénal statute, to be 
construed strictly, but remédiai in its nature, and to be construed liberally, 
tb carry into efCect the intention of the Législature and provide tlie adéquate 
remedy which it intended. The obvions purpose was to make the corporate 
property situate in the state security against torts eommitted by its owner, 
and it would materially imjiair, if not whoUy destroy, the statute, and thus 
set at naught that purpose, if the corporation constructing the plant could 
place a mortgage thereon for its entire value, and then by sale to a new 
corporation enable the purchascr to use that property dlscharged of ail sub- 
stantial responsibility. In référence to a kindred question arising under the 
same statute, the Suprême Court of North Carolina said in Railroad Companv 
V. Burnett, 123 N. 0. 210, 214, 31 S. E. 603, that under such construction 'this 
statute would be a false light held out to such claimants to induce them 
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to furnish materlal and labor — thinklng they had seeurity, when In fact they 
had none.' It Is more reasonable to hold that the statute imposes upon the 
investment made by a corporate company in its plant a responsibility for torts 
committed by it or any subséquent corporate owner, and that that responsi- 
bility cannot be avoided by any mortgage or other incumbrance voluntarily 
placed upon the property. Seeurity to the individual citizen Is to go hand in 
hand wlth the franchise and privilège granted by the state." 

What is said by the Suprême Court as to the libéral construction 
which should be placed upon this statute, in favor of persons holding 
judgments for torts, applies with equal force to claims on behalf of 
laborers claiming thereunder. 

It is earnestly insisted in behalf of the appellants that, because no 
formai judgment has been rendered for payment of thèse claims, this 
statute has no application, and that the laborers can only be paid, if 
anything, for such sums as may be due them for labor not exceeding a 
period of two months next preceding the time of the receivership, as 
provided in section 1306 of the Révisai of 1905. We do not concur in 
this view of the law. This latter section, giving to laborers of insolv- 
ent corporations a spécifie lien upon the assets of the company for two 
months' wages, at least was not intended to militate against rights 
that they might otherwise hâve under existing law for debts due them. 
This section gives a spécial lien for certain wages. The other sec- 
tion (1131) gives them a right of priority as to debts for labor gen- 
erally, and as against which the prior and subséquent mortgages of the 
corporation are void. Railroad Co. v. Burnett, 133 N. C. 210, 316, 31 
S. E. 602. Manifestly the two statutes should each be given effect 
where it can be done, rather than to déclare inoperative one of 
them. Boston Safe Deposit Co. v. Hudson, 68 Fed. 760, 15 C. C. A. 
651. The statute (section 1131) is exceedingly comprehensive in its 
terms, and was intended manifestly to prevent corporations within the 
state of North Carolina, and those doing business with them, from 
avoiding the payment of obligations due to laborers. The language of 
the statute is peculiar, "shall not bave power to exempt the property 
or earnings of such corporation from exécution for the satisfaction of 
any judgment obtained in the courts pf the state against such corpora- 
tion, for labor performed, nor torts, committed by such corporation" 
etc., which language, as construed by this court, and the Suprême Court 
of North Carolina, in the last-cited cases, makes, as to the particular 
indebtedness, the mortgage void altogether. The contention made, 
that in an administration suit of the affairs of a corporation it would be 
necessary to actually procure a judgment for the labor claim, would 
be an extremely narrow, instead of a libéral, interprétation of this stat- 
ute (Foster's Fed. Prac._243; Thomas v. Railroad [C. C] 91 Fed. 
202), and, in any event, it would hardly seem to avail to defeat alto- 
gether the payment of a just claim due for labor, for the reason that 
with such claim, the fund in hand, and the amount undisputed, if the 
only objection to its payment was that it had not been reduced to judg- 
ment, the court would at least withhold the distribution of that part of 
the fund until an opportunity was afforded to obtain the judgment; and 
it can hardly be doubted that the decree of a court of equity in such a 
suit, adjudging the amount of the claim, and that it was due for labor, 
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wouid to ail intents and purposes be such a judgment as would meet 
the requirements of the statute, according to its true intent, meaning, 
and spirit. Thèse daims were confessedly of the class entitled to be 
paid under the statute for labor performed, and were seasonably pre- 
sented by persons entitled to présent them and claim the benefit of the 
statute; and the court passed upon the character and amount of the 
claims, and by its decree awarded certifîcates to pay for them. The 
fact that ceiver's certifîcates, technically, should not hâve been issued 
upon the then state of the pleadings does not affect the decree of the 
court in determining the character and amount of thèse claims, and as 
such entitles them to payment under the peculiar statute with which we 
are dealing, out of the corpus of the property, prior to the bondholders. 

The two previous décisions of this court cited by appellant of Boston 
Safety Deposit Co. v. Hudson, and Hampton v. N. & W. R. R. Co., 
supra, will be found to contain nothing inconsistent with the views 
herein expressed, and on the contrary, when critically analyzed, will 
strongly support the same. 

(D) Kingsdale Store Company Claim. The appellant's sixth as- 
signment of error relates to the action of the lower court in overruling 
their exception to the allowance by the master of the claim of the 
Kingsdale Store Company for $1,753.71, as a préférence over the bond- 
holders. This demand was for certain labor checks issued by the re- 
ceivers, cashed by the Kingsdale Store Company, during the progress 
of the receivership, and prior to either the trustée or the bondholders 
becoming parties to the litigation. The spécial master, while of opin- 
ion that primarily it was not entitled to be paid before the bondhold- 
ers, reported in favor of priority, because of an alleged agreement to 
that end by counsel for the bondholders. To this action the bondhold- 
ers, by counsel, excepted, and the lower court, while not specifically al- 
lowing the amount, and including it in those to be paid ahead of the 
bondholders, as set forth in paragraph C of the decree appealed from, 
overruled the exception taken to its allowance, which in effect placed 
it in the class of those given préférence. This action on the part of the 
master seems to hâve resulted rather from an error of fact than of law. 
A careful review of ail that occurred before him satisfies us that it 
was not the purpose and intent of counsel for the bondholders to make 
any concession whereby the claim, confessedly not entitled to priority, 
should be given this favored position. Protest was made by the senior 
counsel for the bondholders against this view as soon as it was advanc- 
ed, and we think should hâve been accepted by the master, even assum- 
ing that such admission was ever made. The master in his report cites 
several authorities (Stowe v. United States, 19 Wall. 13, 23 L. Ed. 144, 
Putnam v. Day, 22 Wall. 60, 22 L. Ed. 764, and Oscanvon v. Arms Co., 
103 U. S. 261, 26 I^. Ed. 539) to support the view taken by him, but 
we fail to find, upon an examination of them, in so far as they relate 
to this subject, anything that would justify his conclusions. 

Fourth. This brings us to the considération of the question of the 
distribution of the fund under the control of the court. The sum aris- 
ing from the sale of the corpus of the property, after payment of any 
proper charges on account of costs, as contemplated by the decree ap- 
pealed from, should be applied, first, to the payment of the claims set 
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forth in paragraphs B and C of subdivision 3 of this opinion, and the 
residue tpthe holders of coupons and bondholders, as provided in sec- 
tions 3 and 4 of paragraph 8 of the decree under review ; and the $8,- 

000 arising from the bond of Receiver Edwards, after payment of 
costs as contemplated by the same decree, should be applied to the 
receiver 's certificates and receiver's debts specifically referred to in sub- 
section B of paragraph 5 of the decree appealed from, and subsections 

1 and 3 of paragraph 9 of said decree, as in said sections provided. 
The decree of the lower court will be modified in accordance with the 

views herein expressed, and, as so modified, affirmed, with costs tothe 
appellants ; and this cause is remanded to the lower court to be pro- 
ceeded with therein as herein directed. 
Affirmed, as modified. 



ATLANTID COAST LINE R. OO. et al. v. MAÇON GROCERT CO. et al. 

(Circuit Court of Appeals, Fifth Orcuit January 5, 1909.) 

No. 1,854. 

1. OouBTS (§272*) — Fedeeal CotiBTS—JtrKiSDicTioN— Venue. 

A blU to obtain an injunction against varions Interstate carriers, vfho 
were nonresidents of the district, to restrain them from puttlng into efCeet 
an advânce of rates for carriage of cohimoditles in Interstate commerce 
through a large area embracing parts of several différent sta tes, charging 
: ; that the carriers were mernbers of a freight association organlzed and 
maintained under agroements to constitute an illégal combination in 
restraint of trade ^nd fostering a moijopoly, etc., presented for neces- 
sary considération the proper construction of the fédéral Interstate 
commercé act, so that the court's jurisdictlon did not rest solely on 
dlversity of citizenship of the parties, and hence the fédéral Circuit 
Court in the district of cpmplainants' résidence had no j'urisdiction to 
eompel the défendants to ànswer over their objection. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 811; Dec. Dig. § 
272.*], , , '. . 

2, Commerce (§ 89*) — ^Inikbstate Commerce Commission— Jubisdiction of 

Courts Pending Proceedtngs. 

The Interstate Commerce Commission having been given exclusive 
jurisdietion in the flrst instance to détermine the reasonableness of Inter- 
state rates by Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat 
379 [U. S. Comp. St. 1901, p. 31541, as amended by Act June 29, 1906, c. 
3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1907, p. 892]), shlppers cannot 
niaintain a suit in equity to prevent the filing or enforcement of a 
schedule of rates, or a change to unjust or nureasonable rates, pending 
détermination of the reasonableness thereof by the Commission. 

[Ed. Note. — For other cases, see Commefce, Dec. Dig. § 89.* 

Jurisdietion of fédéral courts of sults under Interstate commerce 
act, see note to Bailey v. Mosher, 11 C. O. A. 318.] 

Shèlby, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Georgia. 
For opinion below, see 163 Fed. 738. 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Jno. L. Tye, Henry L. Stone, Claude Waller, Sanders McDaniel, 
R. C. Alston, Ed Baxter, W. E. Kay, and C. B. Northrop, for ap- 
pellants. 

William A. Wimbish, Edgar Watkins, and Alex. Akerman, for 
appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. On July 25, 1908, the appellees, the 
Maçon Grocery Company and other domestic corporations in the state 
of Georgia, and certain partnerships and individuals having their 
principal places of business in the Southern district of Georgia and 
domiciled therein, and ail alleging themselves to be citizens of that 
state, engaged as wholesale dealers in groceries, food products, and 
like commodities, exhibited to one of the judges of the Circuit Court 
of the Southern District of Georgia their bill of complaint against 
the appellants, the Atlantic Coast Line Railroad Company, a cor- 
poration and citizen of the state of Virginia, the Lpuisville & Nash- 
ville Railroad Company, a corporation and citizen of the state of Ken- 
tucky, the Nashville, Chattanooga & St. Louis Railway, a corpora- 
tion and citizen of the state of Tennessee, the Southern Railway Com- 
pany, a corporation and citizen of the state of Virginia, and the Cin- 
cinnati, New Orléans & Texas Pacific Railway Company, a corgpra- 
tion and citizen of the state of Ohio, and applied for and obtained 
from the judge an order whereby the appellants were required to be 
and appear before him at a time and place named in the order to 
show cause why an injunction pendente lite should not be granted as 
prayed for in the bill; and, in the meantime and until the further 
order of the court, were temporarily restrained from putting into 
effect the advance in freight rates, referred to in the bill, to be made 
effective August 1, 1908, in so far as ail points in the state of Georgia 
are concerned. 

In their bill the appellees allège, in substance, that the appellants 
are common carriers by railroad engaged in the transportation of inter- 
state commerce, including grain and grain products, hay, and méats, 
from Ohio and Mississippi river crossings, Nashville, Tenn., and 
related points, to points in Southeastern territory, including the state 
of Georgia; that each of the appellants is a member of the South- 
eastern Freight Association, which, appellees, allège, was organized 
and is maintained under agreements and for purposes which constitute 
an illégal combination in restraint of interstate trade, and for fostering 
monopoly in the destruction of fair compétition among carriers en- 
gaged in such trade ; that the appellants the Atlantic Coast Line Rail- 
road Company and the Nashville, Chattanooga & St. Louis Railway 
form a part of the Louisville & Nashville Railroad System, and the 
appellant Cincinnati, New' Orléans & Texas Pacific Railway Company 
forms a part of the Southern Railway System; that thèse two Sys- 
tems hâve continuons lines from said crossings to Southeastern des- 
tinations and are natural competitors, so that any combination, àgree- 
ment, or understanding between them whereby rates are advajiced 
and maintained is in suppression of compétition; that during the 
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year 1904 there was discontent with the railroad rates of freight from 
both Eastern and Western points of origin to Atlanta and related 
points, which included Maçon and other cities in Georgia, but after 
conférences in the latter part of that year were held certain réductions 
were accorded by the raiiway companies in the rates on classes B, C, 
D, and F, flour in sacks, fresh méats, C. L,., from said crossings to 
Atlanta and other points related, effective February 1, 1905, which 
rates, as reduced, were reasonable and had been since maintained; 
that in June, 1908, a concerted movement was begun looking to an 
increase in the rates on said classes and commodities from and to said 
points; that it was recognized that each of said two Systems must 
unité in any such proposed increase, and, to accomplish the purpose, 
the intervention of the said association was sought and employed ; 
that a déclaration was fîled with said association by the appellants 
the Louisville & Nashville Railroad Company, the Atlantic Coast Une 
Railroad Company, and the Southern Raiiway Company, composing 
said Systems, announcing that on August 1, 1908, they would make 
effective certain advances in the rates, as set out in the bill, on classes 
B, C, D, and F, fresh méats, C. h-, grain, grain products, hay, and 
packing-house products, from said crossings, Nashville, Tenu., and 
points with relation thereto, to Southeastern points; that the Central 
of Georgia Raiiway Company (which is not sued) also joined in such 
déclaration, which was communicated by the chairman of said as- 
sociation to each of the lines of railroad interested, in the form of a 
circular; that the concurrence of action on the part of said two Sys- 
tems suppressed compétition and forced ail Connecting carriers either 
to concur in the advances or give up the traffic, and such Connecting^ 
carriers did concur therein, acting through the agency of said associa- 
tion; that subsequently the Louisville & Nashville Railroad System 
and the Southern Raiiway System fàled with the Interstate Commerce 
Commission their freight tariffs embodying said advances, and gave 
notice that the new tariffs would become effective on August 1, 1908 ; 
that in each of thèse tariffs practically every interested line joined as 
a participating carrier, a list of such participating lines numbering 73, 
including each of the appellants, being shown on page 2 of thèse tariffs. 
The alleged method employed by the raiiway companies in advancing- 
rates through the médium of said association is set out in the bill; 
and it is further alleged in the bill that the territory of said South- 
eastern Freight Association may be roughly described as the states of 
South Carolina, Florida, Georgia, and that portion of Alabama east 
of a line drawn from Chattanooga through Birmingham, Selma, and 
Montgomery to Pensacola; that the territory west of that line and 
east of the Mississippi river, embracing Mississippi and parts of 
Louisiana and Alabama, comes within the dominion of another Hke 
associatiO'n called the Southeastern Mississippi Valley Association; 
that the states of Tennessee and Kentucky, including said crossings, are 
either embraced in the last-mentioned association, or in some other as- 
sociation bearing a similar relation to the Southeastern Freight Asso- 
ciation; that the territory north ôf the Ohio river and west of the 
Mjssissippi river iS dominated by similar traffic associations; that the 
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advance in rates complained of, effective August 1, 1908, was the 
outcome of understandings and agreements in suppression of com- 
pétition and an unlawful combination in restraint of interstate trade, 
arrived at and made effective through the agency of the Southeastern 
Freight Association and other affiliated associations, and the acts of 
such combination in advancing rates was the resuit of a conspiracy 
which is unlawful at common law and under the statutes of the United 
States; that the proposed advance was upon commodities of prime 
utility and daily necessity, and entitled to as low a rate as may be 
consistent with a fair return to the carrier for the transportation serv- 
ice performed ; that said advance would disturb existing trade rela- 
tions, causing loss to appellees and injury to the consuming public; 
that the commodities upon which the rates were to be advanced were 
of such necessity, and the supply from other sources was so limited, 
that considérable traffic would continue to move, even under the al- 
leged exorbitant and unjust rates represented by the advance, but 
the effect of the increased rates would inevitably restrict the volume 
of the traffic, reduce the business of the appellees and other dealers, 
and deprive the consuming public, or some part thereof, of the abihty 
to purchase and use said commodities to the extent to which they are 
entitled, to the irréparable loss and injury of the appellees and others 
similarly situated, and to the préjudice of the public interest; that 
appellees' légal remedy was inadéquate for the loss and damage re- 
sulting to them from the exaction of unjust and unreasonable rates, 
and the conséquent restriction of their business was a constantly re- 
curring grievance incapable of pecuniary estimation; that should the 
advance be ascertained and declared to be unjust and unreasonable 
and réparation be allowed, not only would such remedy be inadéquate 
to compensate for the loss and damage suffered, but the enforcement 
of the right of réparation or of the right to threefold damages au- 
thorized under the Sherman anti-trust act (Act July 2, 1890, c. 647, 
36 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) would resuit in a mul- 
tiplicity of suits ; that under the reduced rates effective February 1, 
1905, traffic moved freely and the carriers prospered until the com- 
ing about of the abnormal conditions following the financial panic of 
October and November, 1907; that for some months thereafter the 
volume of railway traffic greatly declined, resulting in a loss to the 
carriers of both gross and net earnings ; that this loss was attributable 
to a decrease in the volume of ail traffic, but appellees believèd it to 
be true that the décline in other traffic was much greater than in the 
commodities on which the proposed advance in rates applied ; that 
not only were the carriers injuriously affected by the panic, but ail 
lines and classes of business and industries suffered loss; that the 
net earnings of the appellants and other carriers in récent months had 
shown an advance, and there existed a reasonable expectation that 
net earnings pi appellants and other carriers would continue to in- 
crease and normal conditions would be restored ; that the carriers 
had no right to take advantage of an abnormal condition, which in its 
nature was transitory, in order to make advances in rates upon com- 
166 F.— 14 
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modities of utility and necessity, when the preceding rates had been 
shown to be compensatory under normal conditions. 

Appellees further averred they were remediless under the strict ruies 
of the comitton law, and could qbtain relief only in a court of equity, 
and prayed for a rule against appellants to show cause why an injunc- 
tion pendente lite should not be issued; that, in the meantime, ap- 
pellants be temporarily restrained from putting into effect the pro- 
posed increase in rates to be made effective August 1, 1908, from said 
crossings and Nashville and related points to ail points within the state 
of Georgia affected by said advançe ; and that, on a final hearing, the 
court enter a decree perpetuating snch injunction. 

At the time and place named in the rule, each of the appellants enter- 
ed a spécial appearance for the purpose of pleading to the jurisdic- 
tion of the court over the person of such appellant, and for no other 
purpose, and each.filed its plea to the jurisdiction of the court, stating 
in substance, that it was not at the institution of the suit, nor then, a 
corporation organized or existing under the laws of the state of Geor- 
gia, or a citizen or inhabitant of that state, nor an inhabitant or rési- 
dent of the Southern district of Qeorgia, but was, at the time of the 
institution of the suit, and was then, a corporation organized and 
existing under the laws of the state named in the plea, and a citizen of 
such state, and an inhabitant of a certain district therein where its 
Gorporate meetings are held and its corporate business transacted ; that 
this suit is a civil suit, wherein, the jurisdiction is not founded only 
on the fact that the action is between çitizens oi différent states, but 
is based also upon acts of Congress of the United States relating to 
Interstate commerce, and alleged causes of action thereunder, and 
each of the appellants insisted upon its exemption from suit in that 
court, and claimed that the Circuit Court of the United States for the 
district of which it was an inhabifant, if any court, had jurisdiction 
of such appellant, and prayed hence to be dismissed. 

Thç appellees demurred to thèse pleas, and for cause of demurrer 
averred that the controversy presented by the bill is whoUy between 
çitizens of différent states, and is solely founded upon diversity of 
citizenship. 

The court sustained appellees' demurrers, and overruled appellants' 
pleas. . ■ ,. 

Thereupon the appellants, without waiving their pleas, but still 
relying and insisting on them, filed their joint demurrer to the bill, 
Specifying numerous grounds not necessary to be hère set out, ail of 
which the court disregarded, and proceeded to hear the application 
for injunction and the affidavits and documents offered in support of 
it. The appellants offered no coun ter affidavits or évidence, but stood 
on their demurrers and pleas. Thereafter the judge made the follow- ' 
ing order: . 

"The above-entltled cause came on to be heard on July 29, 1908, on the 
rule issued against the défendants to show cause why an Injunction pendente 
lite should not be granted. 

"Défendants, and each of them, àppeared speclally and objected to the 
jurisdiction of the court over the persons, of the défendants; and the court 
being of the opinion that the court did hâve jurisdiction over the persons of 
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the défendants in this cause, and so announcing, tbereupon tlie défendants, 
and eacb of them, flled a joint and several demurrer, and presented tlie same 
as cause in law wliy tlie relief prayed sliould not be granted. 

"Tliereupon proof was submitted in behalf of complainants In support 
of tlie averments of their biU, and tlie cause was argued by counsel for the 
respective parties. 

"At the conclusion of the hearing on July 30, 1908, the court took the 
matter under advisement until August 1, 1908, when the opinion of the 
court was handed down sustaining the contention of the complainants, and 
directing an issuance of the Injunetion prayed for upou the condition that 
complainants should within ten days présent their complaint to tlie Interstate 
Commerce! Commission for investigation and détermination of the reasouable- 
iiess of the rates involved. 

"And it appearing that the complainants, together wlth other persons in 
the cities of Atlanta, Columbus, Rome, and Athens, Ga., hâve this day flled 
with the Interstate Commerce Commission their complaint praying the Com- 
mission to investigate and détermine the reasonableness pf the rates involved, 
also to déclare what are just and reasonable maximum tates: 

"The court belng novf fuUy advised in the premises, it is thereupon con- 
sidered, ordered, and decreed as foUows, to wit: 

"That the défendants, the Atlantic Coast Line Railroad Company, the 
Louisville & Nashville Railroad Company, Nashville, Chattanooga & St. Louis 
Railway, Southern Railway Company and Cincinnati, Ne\v Orléans & Texas 
Pacific Railway Company, and each of them, be and they are hereby jointly 
and severally enjoined from enforcing collection of the advance in rates 
made effective August 1, 1908, from Ohio and Mississippi river crossings, 
Nashville, Tenn., and points with relation thereto, to ail points within the 
State of Georgia, on classes B, O, D, and F, fresh méats, C. L., grain products, 
hay, and packing-house products ; this Injunetion to continue and remain 
in force pending an investigation and détermination of the reasonableness 
of the rates involved, by the Interstate Commerce Commission, or until fur- 
ther order of the court. 

"Dated and signed this August 3, 1908." 

Thereupon this appeal was taken. 

The substance of the numerous spécifications of error assigned is 
that the court below in this suit had no jurisdiction over the persons 
of the appellants, and had no jurisdiction of the subject-matter, 

It is unnecessary to quote the famiHar language of the statute now 
in force providing in what districts parties may be sued in the Circuit 
Court. It seems to be conceded by the appellees, at least, we think, it 
cannot be controverted, that their right to sue in the district of their 
résidence must rest upon the ground that the controversy presented 
by their bill is wholly between citizens of différent states and is solely 
founded upon diversity of citizenship. There is no dispute as to the 
controversy being between citizens of différent states. Whether it is 
solely founded upon diversity of citizenship leads to such. a considéra- 
tion of the subject-matter of their bill and an inquiry as to the jurisdic- 
tion of the Circuit Court to entertain the bill at ail as will answer the 
question as to the liability of appellants to be sued out of the district 
of their résidence, The object of the bill was to obtain an injunetion 
against the appellants from putting into effect an advance of rates for 
'carriage of commodities in the conduct of interstate commerce 
throughout a large area, embracing parts of several différent states. 
They charge that the appellants are common carriers by railroad en- 
gagea in the transportation of interstate commerce, including the com- 
modities on which advanced rates are proposed to be charged; that 
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the appellants are members of the Southeastern Freight Association, 
which, they allège, was organized and is maintained under agreements 
and for purposes which constitute an illégal combination in restraint 
of interstate trade, and for fostering monopoly in the destruction of 
fair compétition among carriers engaged in such trade; that certain 
of the appellants form a part of the touisville & Nashville Railroad 
System, and others of them, the Southern Railway System-; that thèse 
two Systems hâve continuous lines so located that they are natural 
competttors; that certain rates resulting from a conférence between 
shippers and carriers and becoming effective February 1, 1905, were 
reasonable and had been maintained from that date ; that in June, 1908, 
a concerted movement was begun to increase the rates on the classes and 
commodities named from and to Eastern and Western points to At- 
lanta and other points related; that the two Systems abqve named rec- 
ognized that they must unité in any such proposed incpease, and to 
accomplish the purpose the intervention of the Southeastern Freight 
Association waS employed, giving the détails of proceedings between 
the appellants and that association which resulted in the two Systems 
named filing with the Interstate Commerce Commission their freight 
tariffs, embodying the advance complained of, and giving notice that 
the new tarifif would become effective on August 1, 1908. Without 
extending this second référence to the allégations of the bill, it seems 
clear to us that the proceedings which the appellees asked the Cir- 
cuit Court to conduct would constitute a large share in the work of 
regulating commerce. 

In the organization of our government the Congress was given 
power to regulate interstate commerce. As commerce was then con- 
ducted upon public waters and public roads, the free compétition be- 
tween carriers, with rare exceptions, adequately regulated rates for 
carriage. When railroads began to be constructed and articles of 
commerce carried thereon, their opération for many years was con- 
fined to the state in which each originated and to the carrying of intra- 
state commerce, subject to the régulations of their respective states. 
When, however, the intrastate lines began to be linked up into inter- 
state lines, and commercial dealings so extended that interstate com- 
merce acquired controlling magnitude, efforts began to be made to get 
Congress to exercise its power of regulating rates and other features 
of railroad carriage engaged in interstate commerce. The jealousy 
of the states and the opposition of the carriers prevented the passage 
of any gênerai act until 1887, when the act to regulate commerce went 
into effect. It was the initial step in the public policy which has ever 
since challenged the attention of political, commercial, and industrial 
leaders. Much contrariety of thought was evolved in the effort to 
apply and enforce its various provisions. The administrative tribunal, 
as fîrst ordained, established, and empowered, proved inadéquate to 
the task of exercising the necessary control of the railroad carriers. 
The powers of this tribunal hâve been increased by successive amend- 
ments of the original act, and statutory rules and penalties for their 
infraction hâve been laid upon the carriers until we hâve the law now 
in force. It requires every common carrier, subject to its provisions, 
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to file with the Interstate Commerce Commission, and print and keep 
open to public inspection, schedules showing ail the rates, fares, and 
charges for transportation between différent points on its own route 
and between points on its own route and points on the route of any 
other carrier by railroad, pipe line, or by water, when a through route 
and joint rate hâve been established (Act June 29, 1906, c. 3591, § 6, 
34 Stat. 586 [U. S. Comp. St. Supp. 1907, p. 896]), and provides that 
no change shall be made in the rates, fares, and charges, or joint rates, 
fares, and charges, which hâve been so filed and published, except 
after 30 days' notice to the Commission and to the public, which shall 
plainly state the changes proposed to be made in the schedules then in 
force, and the time when the changes will go into effect; provided, 
the Commissioners may modify the requirements of this section. The 
several parties, when parties to a joint tariff, shall be specified therein, 
and each of the parties thereto, other than the one filing the same, shall 
file with the Commission such évidence of concurrence therein or ac- 
ceptance thereof as may be required or approved by the Commission ; 
and, where such évidence of concurrence or acceptance is filed, it shall 
not be necessary for the carriers filing the same to file copies of the 
tariff in which they are named as parties. In the case at bar 73 par- 
ticipating carriers, in the manner required, filed their concurrence and 
acceptance of the tariffs proposed to be made effective. 

Section 8 (Act Feb. 4, 1887, c. 104, 34 Stat. 383 [U. S. Comp. St. 
1901, p. 3159]) provides that the carriers violating any of the provi- 
sions of the act shall be liable to the person or persons injured to the 
full amount of damages sustained in conséquence of such violation, to- 
gether with a reasonable counsel or attorney's fee. 

Section 9 provides that persons claiming to be damaged may make 
their complaint either to the Commission in the manner provided in 
the act, or by bringing suit on their own behalf for the recovery of 
damages for which such carrier may be liable under the provisions 
of the act in any District or Circuit Court of compétent jurisdiction; 
and such persons shall not hâve the right to pursue both of thèse remé- 
dies, and must elect which of the two methods of procédure herein 
provided for they will adopt. This does not warrant the conclusion 
that it was the purpose of Congress to confer power upon courts 
primarily to relieve from the duty of enforcing the established rate 
by finding that the same, as to particular persons, was so unreasonable 
as to be unlawful, and to prevent its enforcement by injunction. Texas 
& P. Ry. Co. V. Abilene Cotton Oil Co., 204 U. S. 441, 442, 37 Sup. Ct. 
350, 51 L. Ed. 553. 

Section 10 provides severe penalties for violations of the act by 
carriers. 

Section 12 provides that the Commission hâve authority to inquire 
into the business of ail common carriers subject to the provisions of 
the act, and keep itself informed as to the manner and method in which 
the same is conducted, specifying elaborately the means it may use to 
acquire that information. 

Section 13 provides how and by whom complaints may be made to 
the Commission, and how served upon carriers, and if the carriers 
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shall not satisfy the complaint within a specifàed tinie, and there appear 
to be any reasonable ground for investigation tiiereof, it shall be the 
duty of the Commission to investigate the matters complained of in 
such manner and by such means as it shall deem proper; and no com- 
, plaint shall at any time be dismissed because of the absence of direct 
damage to the complainant. 

Section 14 (amended by Act June 29, 1906, c. 3^91, § 3, 34 Stat. 
589 [U. S. Comp. St. Supp. 1907, p. 899]) provides that, when 
such an investigation shall be made by the Commission, it shall be its 
duty to make a report in writing in respect tliereto, which shall state 
the conclusions of the Commission, together with its décision, order, 
or requirement in the premises. 

Section 15 (amended by section 4, 34 Stat. 589 [U. S. Comp. St. 
Supp. 1907, p. 900]) provides that the Commission is authorized and 
empowered, and it shall be its duty, wheneveir, after fuU hearing upon 
a complaint made as provided in section 13 of this act, or upon, com- 
plaint of any common carrier, it shall be of the opinion that any of 
the Tates or charges then demanded, charged, or collected by any com- 
mon carrier or carriers, subject to the provisions of this act, for the 
transportation of persons or property as defîned in the first section of 
this act, or that any régulations or pr^ctices whatsoever of any carrier 
or carriers afïecting such rates are unjust or unreasonable, or un- 
justly discriminatory, or unduly preferential or prejudicial, or other- 
wise in violation of any of the provisions of this. act, to détermine 
and prescribe what will be the just and reasonable rate or rates, charge 
or charges, to be thereaf ter observed in such case as the maximum to 
be charged, and what régulation or practice in respect to such trans- 
portation i&.just, f air, and reasonable to be thereaf ter followed, and 
to make. aji ofder that the carrier shall cease and desist from such 
violation, to thp extent to which the Commission find the same to exist, 
and shall not thereafter publish, demand, or collect any rate or charge 
for such transportation in excess of the maximum rate or charge so 
prescribed, and shall conform to the régulation or practice so pre- 
scribed. 

Section 16 (amended by section 5, 34 Stat. 590 [U. S. Comp. St. 
Supp. 1907, p. 903]) provides that if, after hearing on a complaint 
made as provided in section 13 of the act, the Commission shall déter- 
mine that any party complaining is entitled to an award of damages 
under the provisions thereof, the Commission shall make an order 
directing the carrier to pay to the complainant the sum to which he is 
entitled on or before a day named. If the carrier does not comply with 
this order, the person for whose benefit such order was made may file 
in the Circuit Court of the United States in the district in which he 
résides, or ,in which is located the principal operating office of the 
carrier, or through which the road of the carrier runs, a pétition set- 
ting forth briefly the causes for which he claims damages, and the or- 
der of the Commission in the premises. Such suit shall proceed in ail 
respects like other civil suits for damages, except that on the trial of 
such suit the findings and order of the Commission shall be 'prima 
facie évidence of the facts therein stated, and except that the petition- 
er shall not be liable for the costs in the Circuit Court or costs at 
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subséquent stage of proceedings unless they accrue upon his appeal. 
If the petitioner shall finally prevail, he shall be allowed a reasonable 
attorney's fee to be taxed and collected as a part of the costs of the 
suit. If any carrier fails or neglects to obey any order of the Commis- 
sion, other than for the payment of money, while the same is in efïect, 
any party injured thereby, or the Commission in its own name, may 
apply to the Circuit Court in the district where such carrier has its 
principal opéra ting office, or in which the violation or disobedience of 
such order shall happen, for an enforcement of such order. Such ap- 
plication shall be by pétition, which shall state the substance of the 
order and the respect in which the carrier has failed of obédience, and 
shall be served upon the carrier in such manner as the court may di- 
rect, and the court shall prosecute such inquiries and make such in- 
vestigations through such means as it shall deem needful to the facts 
in issue or which may arise upon the hearing of such pétition. If, 
upon such hearing as the court may détermine to be necessary, it ap- 
pears that the order was regularly made and duly served, and that the 
carrier is in disobedience of same, the court shall enforce the obédi- 
ence to such order by writ of injunction, or other process, mandatory 
or otherwise, to restrain such carrier, its ofïicers, agents, or représenta- 
tives, from further disobedience of such order, or to enjoin upon it, or 
thera, obédience to the same; and in the enforcement of such process 
the court shall hâve those powers ordinarily exercised by it in compel- 
ling obédience to its writs of injunction and mandamus. From any 
action upon such pétition an appeal shall lie by either party to the 
Suprême Court of the United States, and in such court the cause shall 
hâve priority in hearing and détermination over ail other causes, ex- 
cept criminal causes, but such appeal shall not vacate or suspend the 
order appealed from. 

Section 16a (amended by section 6, 34 Stat. 592 [U. S. Comp. St. 
Supp. 1907, p. 906]) provides that, after a décision, order, or require- 
ment has been made by the Commission in any proceeding, any party 
thereto may at any time make application for rehearing of the same, 
or any matter determined therein, and it shall be lawful for the Com- 
mission in its discrétion to grant such rehearing if sufficient reason 
therefor be made to appear. No such application shall excuse any 
carrier from complying with or obeying any décision, order, or re- 
quirement of the Commission, or operate in any manner to stay or 
postpone the enforcement thereof, without the spécial order of the 
Commission. If, upon such rehearing, it shall appear that the origi- 
nal décision, order, or requirement is in any respect unjust or un- 
warranted, the Commission may reverse, change, or modify the same 
accordingly. 

There is a provision in section 22 (Act Feb. 4, 1887, c. 104, 24 Stat. 
a87 [U. S. Comp. St. 1901, p. 3171]) of the act that "nothing in this 
act contained shall in any way abridge or alter the remédies now exist- 
ing at common law or by statute ; but the provisions of this act are in 
addition to such remédies." 

In référence to this provision we quote at length the concluding por- 
tion of the opinion of the Suprême Court in Texas & Pacific Railway 
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Company v. Abilene Cotton Oil Company, 204 U. S., our quotation 
beginning on page 446, 27 Sup. Ct. 358, 51 L. Ed. 553, as follows : 

"This clause, however, cannot In reason be construed as contlnuing in 
shippers a common-law right, the contlnued existence of whlch would be 
absolutely inconsistent with the provisions of the act. In other words, the 
aet cannot be held to destroy itself. The clause Is concemed alone wlth 
rlghts reeognlzed in or dutles imposed by the act, and the manifest purpose 
of the provision In question was to make plaln the intention that any spé- 
cifie remedy given by the act should be regarded as cumulative, when othei 
approprlate common-law or statutory remédies existed for the redress of the 
particular îrrlevance or wrong dealt with in the act. 

"The proposition that if the statuts be construed as depriving courts gen- 
erally, at the instance of shippers, of the power to grant redress upon the 
basls that an established rate was unreasonable v^ithout prevlous action by 
the Commission, great harm wlll resuit, is only an argument of inconvenience 
which assails the wisdom of the législation or its éffleiency, and affords no 
justification for so interpreting the statute as to destroy It. Even, however, 
If in any case we were at llberty to départ from the obvions and necessav." 
Intent of a statute upon considérations of expediency, we are admonlsueà 
that the suggestions of expediency hère advanced are not shown on thls 
record to be justlfled. As we hâve seen, although the act to regulate com- 
merce has been in force for many years, it appears that by Judicial exposi- 
tion and in practical exécution it has been interpreted and applled In aceord- 
ance with the construction which we give it That the resuit of such loi;s- 
continued, uniform construction has not been considered as harmful to tlie 
publie interests is persuasively demonstrated by the f act that the ameiiil- 
ments which hâve been made to the act hâve not only not tended to repudiate 
such construction, but, on the contrary, hâve had the direct effect of streugth- 
enlng, and making, if possible, more imperative, the provisions of tiie act 
requiring the establishment of rates and the adhésion by both carriers and 
shippers to the rates as established untll set aslde in pursuance to the pro- 
visions of the act. Thus, by section 1 of the act approved February 19, 1903, 
commonly known as the 'Elkins Act' (Act Feb. 19, 1903, c. 708, 32 Stat. 847 [V. 
S. Comp. St. Supp. 1907, p. 880]), which, although enacted since the ship- 
ments in question, is yet illustrative, the willful f allure upon the part of any 
carrier to flle and publish 'the tariffs or rates and charges,' as required by 
the act to regulate commerce and the acts amendatory thereof, 'or strictly 
to observe such tariffs until changed according to law,' was made a mlsde- 
meanor, and it was also made a misdemeanor to offer, grant, give, sollclt, 
accept, or recelve any rebate from published rates or other concession or dis- 
crimination. And In the closing sentence of section 1 it was provided as fol- 
lows: 

" 'Whenever any carrier flles with the Interstate Commerce Commission 
or publishes a particular rate under the provisions of the act to regulate com- 
merce or acts amendatory thereof, or participâtes in any rates so filed or 
published, that rate as against such carrier, its ofBcers, or agents in any 
prosecution begun under this act, shall be conelusively deemed to be the légal 
rate, and any departure from such rate or any offer to départ therefrom shall 
be deemed to be an offense under this section of this act.' 

"And, by section 3, power was conferred upon the Interstate Commerce 
Commission to invoke the équitable powers of a Circuit Court of the United 
States to enforce an observance of the published tariffs. 

"Ooncluding, as we do, that a shipper seeking réparation predicated upon 
the unreaswiableness of the established rate must, under the act to regulate 
commerce, primarily învôke redress through the Interstate Commerce Com- 
mission, which body alone Is vested with power originally to entertain pro- 
ceedlngs foi* the altération of an established schedule, because the rates fixed 
therein are unreasonable, It is unnecessary for us to conslder vfhether the 
court below would hâve had jurisdiction to afford relief if the right asserted 
had not been répugnant to the provisions of the act to regulate commerce. It 
follows, from what we hâve sald, that the court below erred in the construc- 
tion which It gave to the act to regulate commerce." 
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The Abilene Case was begun and proceeded to final judgment in the 
State court, but no account of tliis condition was taken in the judg- 
ment and opinion of the Suprême Court, and ail the reasoning of the 
opinion against the jurisdiction of the court which rendered the judg- 
ment then under review applies, we think, at least with equal force 
against the jurisdiction of the Circuit Court in such cases, and with 
greater force against the original exercise of équitable jurisdiction 
by injunction or otherwise, to interrupt the order of rate-making as 
elaborately and imperatively prescribed by the statute, or to supplé- 
ment the spécifie and ample remédies prescribed by the act. 

It has been suggested that the later case of Southern Railway Co. 
V. Tift, 206 U. S. 428, 27 Sup. Ct. 709, 51 h. Ed. 1124, indicates that 
the authority and reasoning in the Abilene Case is not fuUy applicable 
to the case at bar. The original bill in the Tift Case was filed April 
14, 1903, and a temporary restraining order was issued. On May 8th 
the bill was amended. The défendants appeared and filed a demurrer 
to the amended bill for want of jurisdiction in the court as a court of 
equity and as a court of the United States, but made no objection on 
the ground that they were not liable to suit in that district. The de- 
murrer was overruled, but the temporary injunction was dissolved. 
The appellants in that case took the steps prescribed by the Interstate 
commerce act to put the advanced rates into efifect, and the appellees, 
on June 23, 1903, filed a pétition before the Interstate Commerce 
Commission charging that, in promulgating the tariff of increased 
rates and maintaining and enforcing the same, the appellants were 
acting in concert with each other and with other lumber-carrying 
roads, who with them were co-members of the Southeastern Freight 
Association. The carriers appeared before the Commission and filed 
a joint and several answer, in which they traversed the allégations of 
the pétition and pleaded justification by the conditions affecting the 
roads and the traffic. A great deal of testimony was taken on the 
issues presented, and the Commission found and concluded that the 
advance in rates was not warranted by the testimony, and that the 
increased rates put in force June 22, 1903, were unreasonable and 
tmjust. Pending the proceedings before the Commission, complain- 
ants in the original bill filed an amended bill and again moved the 
Circuit Court for an injunction. This motion for injunction was dis- 
missed. The Commission made its order on the 7th of February, 1905, 
and on March 17, 1905, the complainants in the original bill presented 
a pétition to the Circuit Court stating the substance of the findings of 
the Commission and attaching a copy of its report and opinion. Then 
another order to show cause was issued, and on June 3, 1905, the 
parties cited to show cause appeared and answered. .Complainants 
filed a supplemental bill, the purpose of which was to obtain restitu- 
tion of excess of rates charged over those which were alleged to be 
unreasonable. By stipulation between the parties the testimony taken 
before the Interstate Commerce Commission was filed in the Circuit 
Court, subject only to objections to its relevancy. In addition to that 
testimony, other évidence was submitted to the Circuit Court, and that 
court, after thèse proceedings, rendered a decree July oth that the 
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a<Jvance in rates, etc., was excessive, unreasonable, and unjnst and in 
violation of the act of Congress known as the "Act to Regulate Com- 
merce," and the amendments thereto, and that the rates and charges 
resulting from said advance were Ukewise excessive, unreasonable, and 
unjust and in violation of the act. The decree also directed an order 
of référence to the standing master of the pleadings and évidence in 
the cause, with instructions to ascertain the sum total of the increase in 
rates paid by each of the complainants and other members of the Geor- 
gia Sawmill Association to either or ail of the défendant carriers 
since the rate went into eflfect. This decree was affirmed by this court. 
The original bill, it will be noticed, was filed in the Tift Case before 
June 29, 1906, the date of the passage of what is popularly called the 
"Hépburn Act." The opinion of the Suprême Court calls attention 
to the fact that the Circuit Court granted no relief prejudicial to the 
carriers on the original bill. It sent the parties to the Interstate Com- 
merce Commission, vs^here, upon sufiicient pleadings identical with 
those before the court, and upon testimony adduced upon issues made, 
the décision was adverse to the carriers. This action of the Commis- 
sion, with its findings and conclusions, was presented to the Circuit 
Court, and it was upon this, in efïect, that the decree of the court was 
rendered. There was no demurrer to that pétition, and the testimony 
taken before the Commission was stipulated in the case, and the opin- 
ion of the trial court recites that with equal meritorious purpose coun- 
sel for the respective parties agreed that this would stand for and be 
the hearing for final decree in equity. It is true the opinion of the 
Suprême Court does use this language, in speaking of the Abilene 
Case: 

"We are not required to say, however, ttiat beeause an action at law for 
damages to recover unreasonable rates which hâve been exacted In accord- 
ance with the schedule of rates as flled Is forbidden by the Interstate com- 
merce act, a suit In equity is also forbidden to prevent a flling or enforce- 
ment of a schedule of unreasonable rates or a change to unjust or unreason- 
able rates." 

As that question was not before them, they were not required to 
pass upon it, and did not. 

We are clear in our conviction that there is nothing in the Tift Case 
to support the jurisdiction of the Circuit Court in entertaining the 
bill exhibited by the appellees in this case, and beeause we find nothing 
in the numerous décisions of the Suprême Court which we hâve exam- 
ined to weaken the conviction we hâve expressed that the reasoning 
which is convincing and controlling against the entertaining of an 
action at law for damages occasioned by the enforcement of unreason- 
able rates which hâve been exacted in accordance with the schedule 
of rates as fiied is forbidden by the interstate commerce act, for a 
stronger reason, a suit in equity is also forbidden to prevent a filing 
or enforcement bf a schedule of rates, or a change to unjust or un- 
reasonable rates, it is also forbidden by the interstate commerce act, 
beeause it would work an incalculably greater mischief . 

We conclude that the bill in this case présents for necessary con- 
sidération the proper construction of the act to regulate commerce, 
and, therefore, the jurisdiction of the court does not rest solely upon 
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the diversity of the citizenship of the parties. We conclude that the 
Sound construction of the différent provisions of the act to regulate 
commerce as amended and now in force necessarily forbids the exer- 
cise of the jurisdiction attempted to be invoked by the bill in this case. 
It foUows that the decree appealed f rom must be reversed, and the 
cause remanded to the Circuit Court with instruction to dismiss the 
bill without préjudice. 

PARDEE, Circuit Judge (concurring). I fuUy concur in the opin- 
ion prepared by Judge McCORMICK and the conclusion reached 
thereunder, because : 

First. I doubt if the lower court had jurisdiction ratione personse. 

Second. The complainants hâve other full and adéquate remédies 
through the Interstate Commerce Commission. 

Third. The effect of an injunction in this case would be to throw 
the interstate rates of the whole Southeastern territory into disorder 
and confusion, resulting in greater evils than those suggested and al- 
leged in the présent bill. 

Fourth. The initial régulation of interstate rates is placed by law 
in the hands of the Interstate Commerce Commission, and the courts 
should not interfère to restrain, compel, or regulate, except when in- 
voked after final action by the Commission and in accordance with the 
rules prescribed in the laws regulating interstate commerce. 

It is not necessary to ampHfy thèse views further than is done in 
Judge McCORMICK'S lucid statement of the case. 

SHELBY, Circuit Judge (dissenting) . As I understand the opin- 
ion just read, it is held that the Circuit Court has no jurisdiction of 
the case made by the bill, for the reason that it is deprived of juris- 
diction by a "sound construction of the différent provisions of the act 
to regulate commerce." Section 22 (Act Feb. 4, 1887, c. 104, 24 Stat. 
587 [U. S. Comp. St. 1901, p. 3171]) of the act provides that "nothing 
in this act contained shall in any way abridge or alter the remédies now 
existing at common law or by statute, but the provisions of this act 
are in addition to such remédies." The words "common law" are 
hère used in contradistinction to "statute law." When so used, they 
include those doctrines of equity jurisprudence which hâve not been 
expressed in législative enactments. The phrase "remédies now exist- 
ing at common law or by statute" includes ail existing remédies. Rem- 
édies existing by statute may be either légal or équitable, and remédies 
existing at common law — that is, remédies that hâve not been express- 
ed by législative enactment — may be either légal or équitable. 2 Words 
& Phrases Judicially Defined, 1329, and authorities there cited. A bill 
in equity to enjoin a wrong causing irréparable injury is a remedy 
at common law, in the sensé that it existed in England, independent 
of statute, before the organization of this government, and exists in 
this country independent of statute. It is true that, although this rem- 
edy by bill is expressly reserved by the act, it would not continue to 
exist if its exercise "would be absolutely inconsistent with the provi- 
sions of the act. In other words, the act cannot be held to destroy it- 
self." Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 
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226, 246, 37 'Sup. Ct. 350, 51 h- Ed. 553. The équitable remedy as- 
serted in this case is not necessarily in confiict with the act. The just 
purposes of the act are promoted, not crippled, by leaving intact the 
équitable remédies préventive of irréparable in jury and a multiplicity 
of suits. This case does not, in my opinion, corne within' the rule or 
principle of the Abilene Case. The Suprême Court has said that it 
is not, by the authority of that case, required to say "that, because an 
action at law for damages to recover unreasonable rates which hâve 
been exacted an accordance with the schedule of rates as filed is for- 
bidden by the interstate commerce act, a suit in equity is also for- 
bidden to prevent a filing or enforcement of a schedule of unreason- 
able rates or a change to Unjust or unreasonable rates." Southern Ry. 
Co. v. Tift, 206 U. S. 428, 437, 27 Sup. Ct. 709, 51 L. Ed. 1124. The 
act does not, I think, deprive the Circuit Court of jurisdiction when 
facts are alleged showing that the équitable remedy is necessary to 
prevent irréparable injury and a multiplicity of suits. 

The clause of the act reserving remédies should not be disregarded 
except as to remédies that would defeat the opération and enforce- 
ment of the act — remédies that are absolutely inconsistent with the act. 
The remedy sought in this case, and the procédure thus far, as the rec- 
ord shows, are in harmony with the purposes of the act. The cases 
that bave been decided since the décision of the Abilene Case show 
that the rule there announced does not abrogate the clause quoted from 
section 22 of the act, nor destroy the préventive jurisdiction of courts 
of equity; and that such jurisdiction may be exercised without in any 
way invading the domain of the Interstate Commerce Commission. 
Southern Railway Co. v. Tift, 206 U. S. 428, 27 Sup. Ct. 709, 51 L. Ed, 
1124; Northern Pacific Railway Co. et al. v. Pacific Coast Lumber 
Manufacturers' Ass'n et al. (C. C. A.) 165 Fed. 1; M. C. Kiser Co. v. 
Central of Georgia Ry. Co. (C. C.) 158 Fed. 193; Jewett Bros. & 
Jewett V. Chicago, M. & St. P. Ry. Co. (C. C.) 156 Fed. 160. 

I cannot concur in the decree dismissing the bill for want of juris- 
diction of the subject-matter of the suit. 



STAINBR V. SAN LUIS VALLEY LAND & MINING CO. 
(Circuit Court of Apioeals, Eiglith Circuit. December 14, 1908.) 

No. 2,765. 

1. Mamcious Prosecution (§ 49*) — Actions — Pleading — Allégation of 

Want or Probable Cause. 

A complalut whicli by clear avermeiit cliarges that défendant ma- 
llciously, and wltliout any reasonable or probable cause whatever, caused 
plaintiff to be prosecuted, states a good cause of action, notwithstanding 
the fact that it contaius a récital or averment that in the course of the 
prosecution plaintif!; was bound over by an examining magistrate. 

[Ed. Note. — For other cases, see Malicious Prosecution, Dec. Dig. § 49.*]; 

2. Malicious Prosecution (§ 49*) — Actions — Pleading — Allégation of 

Want of Probable Cause. 

The fact that a magistrate bound over a person charged with a crlm- 
Inal offense is only prima faeie évidence of probable cause, and a com- 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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plaint in an action for mallclous prosecution need not allège that such 
action was tlie resuit of fraud, perjury, or other unfair means in order 
to négative its effect and state a cause of action. 

[Ed. Note.— For other cases, see Mallcious Prosecution, Dec. Dig. § 49.*] 

6. Malicious Peosecution (§ 49*) — Actions — PlbadIng — Allégation ov 
Want of Probable Cause. 

Under Mills' Ann. St. Rev. Supp. Colo. | 1432, whicli autliorizes prose- 
cutions for criminal offenses to be instltututed by information filed by 
the district attorney as weli as by indictment, but provides that unless 
the accused has had a prelinlinary examinatlon some crédible person 
must make and file an afEdavit showing that the offense was committed, 
the flling of such an Information is prima facie évidence that there 
was probable cause for the prosecution, the same as an indictment by a 
grand jury ; but a coniplaint in an action for malicious prosecution which 
shows the filing of such an information need not aver that It was pro- 
cured by fraud or other unfair means in order to state a cause of 
action. 

[Ed. Note. — For other cases, see Malicious Prosecution, Dec. Dig. § 49.*) 

4. Malicious Prosecution (§ 47*) — Actions — Pleadinq — Instigation op 
Prosecution—' 'C ausin g' ' Prosecution. 

In an action for malicious prosecution, an allégation in the complaint 
that défendant "caused" the affidavits charging the offense to be filed, 
and plaintiff to be arrested and prosecuted therefor, is a sufflcient charge 
that défendant initiated the prosecution and is responsible therefor. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent. Dig. S 
91; Dec. Dig. § 47.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1009-1012; 
vol. 8, pp. 7597-7598.] 

6. Malicious Prosecution (| 3*) — Gbouhds of Liabilitt — Instigatino 
Prosecution. 

One who by afiidavit or otherwlse induced a district attorney to flle 
an information charging a person with crime is liable for malicious 
prosecution if the action was malicious and without reasonable or proba- 
ble cause. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent. Dig. § 3; 
Dec. Dig § 3.*] 

Philips, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Jesse R. Allphin (Benjamin C. HilHard and B. A. Roloson, on the 
brief), for plaintifï in error. 

Ernest Knaebel (J. F. Vaile, Henry McAUister, Jr., and William N. 
iVaile, on the brief), for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This writ of error seeks a review of a 
judgment of the Circuit Court directing a verdict for the défendant 
on an inspection of the pl'eadings by the court. The verdict was di- 
rected and judgment entered because in the opinion of the court the 
complaint failed to state a cause of action. The action was for ma- 
licious prosecution. The complaint alleged in substance and efïect 
that défendant, the San Luis Valley Land & Mining Company, mali- 

*For other cases see same topic & i numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ciously and without any reasonable or probable cause prôcured the 
issuànce ôf a warrant by a justice of the peace and caused plaintif? to 
be arrested thereon on the double charge of stealing certain flasks of 
quicksilver and purchasing the same knowing them to hâve been 
stolen; that an examination followed by the magistrate, resulting in 
binding plaintiff over to appear before the district court of Saguache 
county, Colo., to answer' the charge of buying the quicksilver knowing 
it to hâve been stolen, and dischai-ging him on the accusation of steal- 
ing; that plaintiff appeared before the district court pursuant to the 
condition of his bond, when the défendant caused two informations 
to be filed against him charging him with having committed the two 
speçified offenses ; that the district court quashed one of the informa- 
tions, and put the plaintiff to trial before a jury on the other, namely, 
purchasing the quicksilver knowing it to hâve been stolen, and that 
this trial resulted in his acquittai and discharge; that défendant aft- 
erwards caused an information to be filed against plaintiff in the dis- 
trict court charging him and two other persons with having committed 
the same two offenses, and caused their arrest and trial thereon, which 
resulted in an acquittai and discharge ; that défendant afterwards caus- 
ed another information to be filed against plaintiff and others charging 
them with having conspired to commit the unlawful act of stealing the 
quicksilver in question, and caused plaintiff to be arrested and tried 
thereon, and that he was acquitted and discharged. Each and ail of 
the acts so charged to hâve been donc by défendant are alleged to hâve 
been donc maliciously and without any reasonable or probable cause 
whatever. 

Two prominent questions are presented by the assignment of er- 
rors. They relate to the force and effect to be given to the judgment 
of the exariiining magistrate binding plaintiff over for trial, and to 
the judgment of the district attorney in filing the informations against 
plaintiff. 

Because it appears in the complaint that plaintiff was bound over 
by the magistrate to answer the charge made against him, and that 
the district attorney, who under the statutes of Colorado alone déter- 
mines whether to file an information against one charged with a 
crime or not, did conclude to file the several informations against 
plaintiff af ter he was acquitted of the charges preferred before the 
magistrate, defendant's counsel contend that the complaint made a 
prima facie showing of probable cause for each and ail the prosecu- 
tions of plaintiff, and that this prima facie showing was not over- 
come by other averments of the complaint, and as a resuit that the 
court committed no error in directing a verdict for the défendant. 

It is well settled that the binding over by an examining magistrate 
constitutes prima facie évidence of probable cause for the prosecu- 
tion of the accused ; but our attention has not been called to any case, 
neither hâve: we in our investigation found any, except the case of 
Giusti V. Del Papa, 19 R. I. 338, 33 Atl. 523 (upon which défendant 
strongly relies), which imputes to the fact of binding over any greater 
force or effect than that of presumptive or prima facie évidence of 
probable cause. That case, as first decided, held that the binding over 
constituted conclusive évidence of probable cause, but on rehearing 
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the court nominally receded from that view, but held that a déclara- 
tion that défendant prosecuted plaintiff maliciously and without prob- 
able cause stated no cause of action, provided it appeared in the décla- 
ration without any showing of inducing fraud, perjury, or other un- 
fair means that the plaintiff was bound over and afterwards indicted 
by the grand jury. It is there said: 

"The question is one of pleading, and tlie allégation of facts which are 
prima fade évidence of probable cause necessarlly stands as conelusive until 
sometliing further Is alleged to rebut the presumption arlsing from that 
allégation." 

This may be true. But is not the allégation that the défendant pros- 
ecuted plaintiff "maliciously and without any reasonable or probable 
cause whatever" such an allégation? It is said in the Giusti Case 
that "the averment of want of probable cause by itself is not a state- 
ment of fact, but only a conclusion of law." With due déférence to 
the distinguished court which rendered that décision, we find ourselves 
unable to agrée with this statement. It seems to us that an alléga- 
tion of want of probable cause is an allégation of an ultimate fact, a 
condensed expression which by practice and established usage is made 
to signify that défendant did not hâve a reasonable ground to believe 
that plaintiff was guilty, based upon facts and circumstances suffi- 
ciently strong in themselves to induce such a belief in the mind of an 
ordinarily prudent person. The Suprême Court of the United States 
in Stewart v. Sonneborn, 98 U. S. 187, 194, 25 L. Ed. 116, said: 

"The question of probable cause is a mixed question of law and of fact. 
Whether the circumstances alleged to show it probable are true, and existed, 
is a matter of fact ; but whether, supposing them to be true, they amount to 
a probable cause, is a question of law. * * * n is, therefore, generally 
the duty of the court, when évidence bas been given to prove or disprove the 
existence of probable cause, to submit to the jury its credibillty, and what 
facts it proves, with instructions that the facts found amount to proof of 
probable cause, or that they do not." 

To the same effect is the case of Mercantile Co. v. Kyes, 9 Colo. 
App. 190, 48 Pac. 663 ; Firer v. Lowery, 59 Mo. App. 92. 

Whether an accused person be bound over or discharged by an ex- 
amining magistrate is évidence only tending to prove or disprove the 
ultimate issuable fact — the existence or nonexistence of probable cause 
for the prosecution. It is made by law prima facie évidence of sucb 
probable cause, but that is only a presumption which is disputable. 
In other words, a "binding over" is a fact which the jury may con- 
sider together with ail other pertinent facts disclosed in évidence in 
determining the issue of probable cause, and in the absence of any 
other countervailing évidence it is sufficient to establish it; but, like 
other rebuttable presumptions, it yields to the force and effect of the 
actual facts when proved. Wabash R. Co. v. De Tar, 73 C. C. A. 166, 
141 Fed. 932, 4L. R. A. (N. S.) 352; Rich v. Chicago, M. & St. P. 
R. Co., 78 C. C. A. 663, 149 Fed. 79. 

Accordingly, we conclude that a complaint which by clear aver- 
ment charges that défendant maliciously and without any probable 
cause whatever caused plaintiff to be prosecuted states a good cause 
of action, notwithstanding the fact that a récital or averment is found 
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in the complaint that in the course of the prosecution plaintiff was 
bound over by an examining magistrate. 

It is also contended that, when a complaint discloses a binding over 
by a magistrate, that action must be attacked for fraud, perjury, or 
other unfair means in securing it in order to négative its effect and 
state a cause of action, and our attention is called to the following 
authorities in support of the contention : Giusti v. Del Papa, supra ; 
Burt V. Place, 4 Wend. (N. Y.) 591; Spring & Stepp v. Besore, etc., 
12 B. Mon. (Ky.) 551, 555; Crescent Live Stock Co. v'. Butchers' 
Union, 120 U. S. 141, 7 Sup. Ct. 472, 30 L. Ed. 614; Phillips v. Vil- 
lage of Kalamazoo, 53 Mich. 33, 18 N. W. 547; Boogher v. Hough, 99 
Mo. 183, is S. W. 524; Oison v. Neal, 63 lowa, 214, 18 N. W. 863. 
An examination of thèse and other cases cited by défendant discloses 
that ail of them except the Giusti Case deal with the judgment of 
conviction by a court possessed of jurisdiction to hear and détermine 
the guilt or innocence of the accused and to inflict punishment if guilt 
be found. In thèse and many other cases it is held that the conviction 
of a person charged with an offense by a court compétent to convict 
and punish, or a decree in a civil action against a défendant, whether 
the conviction or decree is set aside on appeal or not is conclusive évi- 
dence of probable cause in an action for malicious prosecution unless 
the judgment of conviction or the decree is successfully challenged 
for fraud, perjury, or some other unfair means resorted to in securing 
it. With that doctrine we make no dispute. Under familiar prin- 
ciples a final judgment can be attacked only for fraud or kindred 
reasons. But we are unwilling to accord to a binding-over order made 
by an examining magistrate that degree of conclusiveness. His func- 
tion is exhausted, not when he pronounces a final judgment of guilt 
or innocence of the accused, as in case of a trial on that issue, but 
when he pronounces the evidential fact that there is or is not probable 
cause to believe him guilty. 

The cases giving peculiar force and effect to a judgment of final 
conviction do not, in our opinion, constitute authority for giving Hke 
effect to the order of an examining magistrate binding over an accused 
person for a trial which may or may not resuit in conviction. In the 
case of Ross v. Hixon, 46 Kan. 550, 26 Pac. 955, 12 L. R. A. 760, 
26 Am. St. Rep. 123, the Suprême Court of Kansas reached the same 
conclusion we hâve reached. That was a case involving the identical 
question we are now considering. It arose on the introduction of tes- 
timony, and not as a matter of pleading ; but we perceive no différence 
in the applicatory rule arising from that fact. As in this case, so in 
that, the trial court of its own motion, after plaintiff had introduced 
his évidence, including the proceedings before the justice of the peace 
resulting in the binding-over order, directed a verdict for the défend- 
ant. The Suprême Court of Kansas, on a writ of error taken from 
that judgment, said: 

"Tlie sole question discussed * * * is as to the weight to be giveu 
to the flnding of the examining magistrate as to whether it is prima facie 
or conclusive upon the question of probable ca\ise, and whether or not lu 
elther case the flndlng must be attacked for fraud or undue means by proper 
allégations in the pétition." 
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A£ter considering many cases cited, inciuding many of those relied 
on by défendant in this case, the court said : 

"We hâve beeu unable to fiud a reported case iii whlch the rule is held as 
claimed by counsel for défendant in error." 

Our conclusion is that there was no necessity for attacking in the 
complaint the binding-over order for fraud, or any other improper 
practices in securing it, and that the Circuit Court erred in directing a 
verdict so far as the prosecution instigated before the justice of the 
peace was concerned. 

Défendant next contends that the fact that the district attorney 
concluded to file and did file the several successive informations in 
the district court is fatal to complainant's cause of action based on 
prosecutions in that court, This raises the question whether the action 
of the district attorney in filing informations under the statutes of 
Colorado constitutes prima facie évidence of probable cause, like the 
binding over by an examining magistrate. 

The statutes of Colorado permit accusations of offenses to be made 
by information as well as by indictment, and provide that ail informa- 
tions shall be filed in the court having jurisdiction of the offense by 
the district attorney as informant; that he or his deputy shall sign 
the same; and that in ail cases where the accused has not had a pre- 
liminary examination some crédible person who has knowledge of the 
commission of the offense must make and file an affidavit showing that 
the offense was committed before the information is fjled. Mills' Ann. 
St. Rev. Supp. Colo. § 1432 (a, b). Discrétion is confided in the dis- 
trict attorney to détermine whether in any given case an information 
ought or ought not to be filed. Section 1433 (g, h). He is the officiai 
possessed of the power and charged with the duty to accuse of crime 
by information in like manner as the grand jury is in cases by in- 
dictment. One in his proper sphère is quite the same accusing body 
as the other in its proper sphère. 

Although an affidavit showing the commission of an offense by 
some one having knowledge of the fact is a condition to the exercise 
of the power to file an information and although such affidavit may 
be the initiating or moving cause, the ultimate responsibility of deciding 
whether to file it or not rests with the district attorney. He is not 
bound to file it merely because some one has made an affidavit. He 
cannot act arbitrarily, but should act only with a wise and judicial 
discrétion. He should be the protector of the innocent against un- 
warranted, as well as the fearless prosecutor in cases of warranted 
accusations. 

The Suprême Court of Missouri in the case of State v. Ransberger, 
106 Mo. 135, 17 S. W. 290, had under considération the obligations 
and duties of a district attorney under a statute which required him, 
whenever he had knowledge of the commission of an offense or should 
be informed thereof by a verified complaint of another, to file an 
information, took occasion to make the following sage observations: 

"It is true the statute provides that, when the prosecuting attorney Is 
InfoTmed of the romtuissioii of an offense by the affidavit of another, it shall 
be his duty to flle aa information. But this language ought not to be so 

16G F.— 15 
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construed as to glve the prosecuting attorney no discrétion in the premises; 
sucli construction would nullify tlie constitutional provision requiring crim- 
inal charges to be preferred by grand juries or sworn offlcers who stand In- 
diffèrent between acc(used parties and tlie state, and would subject the citizen 
to harassment by a crimlnal prosecutlon having no higher basis than the 
malice of his enemy. * * * The knowledge [of the commission of the 
offense] the statute requires of him may be acquired in varions ways; he 
may hâve Personal knowledge of some of the facts, and information from 
others as to other facts, or information from others as to ail the facts." 

Much more, in our opinion, are thèse observations warranted in 
cases like the présent, where there is no express statute on the subject. 

The finding of an indictment by a grand jury as a resuit of its 
investigation is generally held to be prima facie évidence of probable 
cause for the prosecution of the person indicted, and we find much 
reason for holding that the filing of an information by a district at- 
torney of Colorado as a resuit of his investigation should hâve the 
same probative force. In that state, where power is conferred upon 
the General Assembly by the Constitution (article 2, § 23, Bill of 
Rights) tô "change, regulate or abolish the grand jury System," and 
where législation to that effect has been enacted (section, 1432a, Mills' 
Ann. St. ; In re Dolph, 17 Colo. 35, 28 Pac. 470 ; Nesbit v. People, 19 
Col'o. 441, 36 Pac. 221), the IvCgislatùre has undertaken to assimilate 
the proceeding by information to that by indictment. Section 1432e, 
Mills' Ann. St. Rev. Supp., provides that: 

"AU provisions of law applylng to prosecutions upon IndlCtments, to wrlts 
and procéss therein, and the Issulng and service thereof, to motions, plead- 
ings, trials and punishments, or thè passing or exécution of any sentence, and 
to ail other proceedings In cases of indictment, whether in court of original 
or appellate jurisdictlon, shall to the same extent and In the same manner, 
as near as may be, apply to Informations and to ail prosecutions and pro- 
ceedings thereon." 

A district attorney in Colorado is by law a dignified and important 
officer of the state, ordained and provided for by the Constitution 
(article 6, § 21), and notwithstanding the fact that he may not sub- 
pœna witnesses to testify before him as an examining magistrate or 
grand jury may do in the performance of like functions, he neverthe- 
less has the means of inquiry deemed by the state sufficient to enable 
him to wisely and prudently détermine whether there is reasonable 
ground tobelieve a perSon guilty of an offense. 

Conceding to his action in filing an information prima facie eiïect 
as évidence of probable cause is in pari materia with the général 
policy ôf the state of Colorado declared by the statute just quoted in 
relation to informations; they are closely assimilated to indictments 
in the mattër of procédure, practice, and otherwise, and it seems rea- 
sonable to assimilate them in their evidehtial significance. 

We thefefore conclude that the fact that the district attorney, in 
the exercise of judgment and discrétion confided in him by law, filed 
informations charging plaintiff with the offenses in question, constitut- 
ed prima facie évidence of the existence of probable cause for the 
prosecutions which followed. 

For the reasons already givèn in determining the effect of such 
prima facie évidence resulting from the binding-over order of an ex- 
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amining magistrate, the complaint stated a good cause of action, not- 
withstanding the failure to aver that the informations were secured 
by fraud or other unfair means. The gênerai allégation of the com- 
plaint that défendant caused the informations to be filed and the 
plaintiff to be arrested thereon without any reasonable or probable 
cause therefore stated an ultimate fact, and thereby tendered an issue 
to be determined by ail the proof taken together, including the pre- 
sumption arising from the filing of the informations. 

It is contended that défendant is charged with only having "caused" 
the affidavits to be filed and plaintiff to be arrested and prosecuted, 
and that such allégation is net a sufficient charge that défendant ini- 
tiated the prosecution and is responsible for its conséquences. We 
think this criticism is without merit. The verb "to cause" is very 
comprehensive, and an allégation that a person caused one to be ar- 
rested and prosecuted is sufficient, if proved, to hold such person to 
responsibility therefor. 

Again, it is contended that the action of the district attorney in 
filing the informations was the commencement of the proceeding, 
and that responsibility therefor rests with him alone and not with 
défendant, even if the défendant by affidavit or otherwise moved him 
to take officiai action or caused him to proceed with the prosecution. 
In our opinion this contention, too, is untenable. The district attor- 
ney under the laws of Colorado is a functionary appropriately and law- 
fully moved to action by others. State v. Ransberger, supra. If 
the défendant by affidavits or otherwise moved him to file the informa- 
tions and proceed with the prosecution, its action was the causa cau- 
sans of the prosecution (Carp v. Queen Ins. Co., 203 Mo. 295, 101 
S. W. 78, recently decided) ; and if the défendant did so maliciously, 
and without reasonable or probable cause, it is liable for the damages 
resulting therefrom. The judgment is reversed, and the cause re- 
manded to the Circuit Court with directions to grant a new trial. 

PHILIPS, District Judge (dissenting). Although the trial judge 
was in error in assuming that the action of the justice of the peace 
in binding the plaintiff in error over to the district court, and the sub- 
séquent action of the prosecuting attorney in presenting the informa- 
tions against him, conclusively negatived the want of probable cause, 
yet, if for any reason his action was sufficient in law, the judgment 
should not be disturbed. 

The judgment of the justice's court, it is conceded, as matter of 
law, prima facie negatived the existence of malice and want of prob- 
able cause. That was re-enforced by a like prima facie presumption 
arising on the officiai action of the state's prosecuting attorney, taken 
presumptively after due inquiry made. Thèse spécial facts appearing 
on the face of the pétition, without more, negatived the existence of 
malice and want of probable cause, as matter of law. It is a well- 
established rule of pleading that a gênerai averment is limited and 
controlled "by spécifie allégations regarding the same subject-matter." 
Boatment's Bank v. Fritzlen, 135 Fed., loc. cit. 659, and citations, 68 
C. C. A. 288; Gustafson v. Chicago, R. I. & P. Ry. Co. (C. C.) 128 
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Ped., loc. cit. 88, and citations. : Thé allégations of the pétition re- 
specting said prosecution and informations are summed up as foUows: 

"That tlie said défendant In mafcing ail of said charges liereinbefore al- 
leged and set forth, and causing ttie filing of said complaints before said 
justiee of the peace, and said informations before the district court as afore- 
said, and. In prosecuting the plaintifC thereon as alleged herein, acted nia- 
liclously and without any reasonatlle or probable cause whateyer." 

It is true that in the ninth paragraphe; in the ad damnum clause, oc- 
curs the language, "and that défendant, well knowing that there was 
no just, reasonable, or probable cause for the pro,secution of plain- 
tifif, initiated and carried on said prosecution." The words "well know- 
ing" were eraployed alone by way of recitation, and not as an inde- 
pendent, affirmative. allégation of a .substantive fact. This, by ail the 
authorities, is no allégation of arequisite fact. It isso expressly held, 
under the Colorado Code, by the Suprême Court of that state in Lead- 
ville Water Company v. Leadville, 32 Colo. 297, 45 Pac. 362. It is 
an inefïective assumption of falsity, nowhere directly alleged. String- 
er V. Davis, 30 Cal. 318-331. 

The majority opinion accepts the discussion of Simpson, C, in Ross 
V. Hixon, 46 Kan. 550, 26 Pac. 955, 12 I . R. A. 760, 36 Am. St. Rep. 
123, as a correct exposition of the law of the case. It does not appear 
what was the state of the pleadings in that case. The question of the 
efifect of the action of the justice of the peace in binding over the 
party seems to hâve arisen only on the trial, and the question discussed 
by the commissioner was merely as to the evidential effect of that 
action. The triaV court, as hère, took the view that it was conclusive 
rather than merely prima facie; and the strength of the opinion is 
directed against that proposition of law. After a brief review of the 
authorities, it was held that the finding of the justice of the peace was 
not conclusive, but only prima facie évidence, o'^ the existence of prob- 
able cause. While asserting that, if the justice had been invested with 
judicial power to render a final punitive judgment and had donc so, 
it would then hâve been incumbent on the plaintiff to attack it "for 
fraud or undue means" in the prosecution, yet, as the judgment of 
the justice of the peace was only prima facie, "ail that is necessary for 
the plaintiff to do to win is to overthrow it by a prépondérance of the 
évidence." 

I submit that that décision does not touch the question hère involved 
as to the efïect of the pleading, and, if it did, the logic and law of it 
are bad. The opinion in Giusti v. Del Papa, 19 R. I. 338, 33 Atl. 525, 
is directly in point, as the question of law arose on the pleading. There, 
as hère, the pétition, after alleging that the défendant maliciously and 
without probable cause prosecuted criminally the défendant, disclosed 
the fact that the district court, having the committing jurisdiction, 
boimd the défendant over, after arrest and hearing, to await the ac- 
tion of the grand jury for indictment; before which court the state's 
attorney declined further to prosecute the case. It was first held that 
the action of the district court in so binding over the plaintifï was 
conclusive, but on rehearing the better approved rule was asserted that 
it constituted only prima facie évidence of the existence of probable 
\^ cause. The opinion, both on authority and reason, after especially re- 
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jecting the authority of tlie said Kansas case, stoutly maintains that, 
where the pétition discloses on its face the prima facie existence of 
probable cause, it must make the averment of some additional fact 
or facts to rebut the presumption; and this is not donc by the mère 
allégation that the prosecution was malicious and without probable 
cause for the sensible reason that "the pleader must state a cause of 
action, and he fails to do so unless he overthrows the prima facie ef- 
fect of probable cause arising from the binding over." 

It does not meet the situation, in my judgment, to say that the plead- 
er is not required to plead his évidence but only the ultimate facts, 
and, therefore, as the ultimate fact to be tried is whether or not the 
prosecution was without probable cause, it is sufficient to so aver. The 
question hère involved is, if, after having alleged that the prosecu- 
tion was malicious and without probable cause, the pleader then dis- 
close in the pétition the judicial action of the justice of the peace and 
the présentation of informations by the state's prosecutor in his of- 
ficiai capacity, prima facie negativing the fîrst averment, without fur- 
ther allégation of some spécial fact overcoming that négation, has he 
stated a cause of action? Demonstrably, it seems to me, he has not. 

Had the pétition alleged that the défendant maliciously and without 
probable cause had the plaintiflf arrested and prosecuted, of which he 
was acquitted, it would hâve stated a good cause of action. If in an- 
swer the défendant pleaded, inter alla, that on due hearing before a 
committing magistrate he had adjudged that there was probable cause 
for the charge and thereupon bound the accused over to the district 
court, beyond question he would hâve interposed new matter in avoid- 
ance. So much so that, if it were not denied in the replication, the 
défendant would be entitled to judgment on the pleadings. Or, if the 
reply should admit such allégation of new matter and then simply al- 
lège that the prosecution was malicious and without probable cause, 
what sort of logic or reason would it be to say that the new matter 
effective for avoidance, pleaded in the answer to the allégation of mal- 
ice and want of probable cause in the pétition, is suiifiiciently met by 
a reply merely reaffirming malice and want of probable cause? It is 
recognized bad logic to reason in a circle, and it must be bad pleading 
in rebuttal in a law action that but reaffirms the original allégation 
of the pétition. 

In principle, the situation of the pleading is little différent from that 
in Hayes-Young Tie Plate Company v. St. Louis Transit Company, 
137 Fed. 80, 70 C. C. A. 1, in which it was held, in effect, that, where 
facts are set out in a pleading from which the law draws a certain pre- 
sumption, it is essential that this presumption should be overcome 
by further averments of spécifie facts and circumstances which, if true, 
would overcome such presumption. And the bald statement of a gên- 
erai proposition at variance with the presumption is not availing. In 
the case supra, the question presented by the bill of complaint was 
whether upon its face an application for a patent for an invention had 
been abandoned by unavoidable delay. The bill having disclosed on itr. 
face that the Commissioner of Patents had so ruled, the court, speak- 
ing to the gênerai averments of the bill, said : 
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"Thèse allégations disclose no facts from which the court can détermine 
when, how long, or In what way the delay was unavoidable. Averinenta of 
spécifie facts or clrcumstances from whlch the court may see that, If tliey 
are true, the fact was probably otherwise than the flnding, are essential in 
a pleading for the purpose of overcoming the légal presumptlon that the dé- 
termination of a question of fact by an executive offlcer * * * is correct. 
Allégations that the fact dlfCers from the flnding, or that the décision is 
wrong, wlthout more, are futile." 

Then, adverting to the contention that the bill shows there was no 
abandonment of the first application, because of the gênerai averment 
that the second application was filed as a substitute for or continua- 
tion of the original application, the court said : 

"But the answer is that this Is a gênerai averment of a conclusion, vyhich 
is inconsistent wlth and Is overcome by the spécifie allégations in the plead- 
ing that the first application beeame abandoned, that the commissioner ad- 
judged that the delay in prosecutlng it was not unavoidable and that the 
application could not be revlved, and that the blll disclosed no facts to over- 
come the presumptlon of the correctness of this conclusion. A gênerai al- 
légation la a pleading Is controUed and limited by spécifie averments on the 
same subject." 

As, on the face of the pétition in question, prima facie the existence 
of malice and want of probable cause was negatived, it was essential, 
to constitute a cause of action, that some additional spécifie fact should 
hâve been averred to overcome it, such as that the afîidavit of Mc- 
George, on which the prosecution was instituted, was false and known 
by him to be false, or that he procured witnesses to testify falsely, or 
that he had reason to believe they were false, or some équivalent fact 
whereby the action of the justice of the peace and the prosecuting at- 
torney were influenced. Otherwise, how is the défendant, on trial 
of the action for damages, to secure the benefît of the judicial action 
of the committing magistrate and .that of the prosecuting attorney ? It 
is manifest from the detailed réitération of the proceedings in the pé- 
tition, from the filing of the first affidavit to the last information pré- 
sentée! by the prosecuting attorney, that they are designed in and of 
themselves to aggravate the damages. Under the simple statement in 
the Kansas case that it is a mère question of the prépondérance of 
évidence, is it intended to say that when ail this évidence and the 
pleadings are submitted to the jury they are to be told merely that 
it devolves upon the plaintiiï to establish his case by a mère prépon- 
dérance of the évidence? 

Unless told by the court that, unless they find from the évidence 
that the action of the justice of the peace and that of the prosecuting 
attorney was brought about by false affidavits and testimony, and 
known by McGeorge to be false, or which he had no reason then to 
believe to be true, or the like, the jury would be authorized to return 
a verdict for the plaintiff on a mère prépondérance of the évidence 
as to whether or not there was, in the first instance, probable cause 
for the prosecution. This situation emphasizes the necessity, after 
the pétition has disclosed on its face the action of the justice of the 
peace and the prosecuting attorney, of alleging some additional spécifie 
fact or facts to rebut the prima facie, efïect of those actions. What is 
necessa'ry to be proven must be alleged in the pleading. 
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The rule of strictissimi juris ought to be applied both to the plead- 
ings and the proofs in this action, for the reason that : 

"Actions for maliclous prosecution are regarded by law wlth jealousy. 
Lord Holt sald more tliau 200 years ago that they 'ought not to be favored, 
but nianaged with great caution.' Tlieir tendency is to discourage prosecu- 
tlon for crime, as they expose the prosecutors to civil suits, and the love 
of justice may not always be strong enough to Induce Individuals to com- 
mence prosecutions, when, if they fall, they may be subjected to the expense 
of lltlgation, if they be not mulcted in damages." Newell on Mal. Pros. §§ 
13-15. 

Chief Justice Shaw, in Cloon v. Gerry, 13 Gray (Mass.) 201, said : 

"This klnd of suit, by which the complainant in a criminal prosecution is 
made liable to an action for damages, at the suit of the persou complained 
of , is not to be favored ; it has a tendency to deter men who know of breaches 
of the law from proseeuting offieuders, thereby endangering the order and 
peace of the community." . 

The judgment of the Circuit Court, in my opinion, should be af- 
firmed. 



SCOTTISH UNION & NAT. INS. CO. v. ENCAMPMENT SMELTING 00. 
(Circuit Court of Appeals, Eighth Circuit. December 8, 1908.) 

No. 2,851. 

1. Instjrance (§ 556*) — Pitoop of Loss— Requieements of Policy— Waiver. 

Where a policy of flre insurance expressly provided that in case of loss 
a written and verlfled proof of loss should be made by the insured con- 
tainlng certain stated and detailed information, such proof of loss is an 
essential condition précèdent to the compauy's liability, unless waived ; 
and where it further provided that no offlcer, agent, or other représenta- 
tive of the Company should hâve power to waive any of its conditions 
except in writing indorsed thereon or attached thereto, the failure to 
make such proof of loss is not excused by a claimed waiver, not in 
writing, by an agent of the company not shown to hâve any express 
authority to make it and whose action was not ratified by the company. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1376 ; Deci 
Dig. § 556.*] 

2. iNStiBANCE (§ 665*) — Pboof of Loss— Sufficiency— Peoof Under Otiier 

POLICIES. 

ïhe fact that an Insured made proof of loss under one insurance policy 
is not sufflcient to authorize a recovery on others issued l>y the same 
company on the same property which required the proofs thereunder to 
set out certain détails of fact, where the proof actually made was not 
introduced in évidence and it is theref ore not shown that it complied with 
such requirement. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 6G5.*] 

3. Insurance (§ 608*) — ^Building Risks— Breach of Condition Subséquent 

— Occupanoy or Building. 

Insurance policies covered a builder's risk on the building and ma- 
chinery of an oreniill which, when completed, was to bave a capaclty 
for crushing 25 tons of ore per bour. The policies provided that the 
premises should not be "occupied" for a longer period than 30 days 
without spécial permission and a readjustmeut of the rate. The owner 
started the machinery in the mlll 33 days before it was destroyed by 

•For other cases see same toplc & | number In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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flre, but less than a full hour's work was doue in either of the flrst 
three days. Beld, that vvhether the premises were "oecupied" during 
such three days withiu the meaniug of the policies, or whether thelr 
use was merely expérimental for testing purposes, was a question of 
fact to be determlned from the évidence. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1760; Dec. 
Dig. § 668.*] 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

This was a suit at law to recover on two policies of tire Insurance executed 
by the ihsurànce company, défendant below, one for $3,500, uiider date De- 
cember 27, 1906, insuring plaintiff's building and machinery thereiu in pro- 
cess of construction against loss by flre until June 27, 1907, the other for $2,- 
500, dated January 17, 1907, Insuring the machinery aloue against loss by flre 
until July 17, 1907. The building apd machinery were totally destroyed by 
flre on May 10, 1907, prior to the expiration of the policies. The policies each 
•eontained the followiug provisions: (1) "It is warranted that the premises 
hereby Insured shall uot be oecupied for a longer period than thirty days, 
without spécial permission being granted In writing hereon, and re-adjustment 
of raté." (2) "This entire pollcy, unless otherwise provided by agreement en- 
dorsed hereon or added hereto, shall be void if the Insured now bas or shall 
hereafter make or procure any other contract of insurance, whether valld or 
not, on property covered in whole or in part by this policy. * • * " (3) 
"If flre occur the insured shall give immédiate notice of any loss thereby in 
writing to this company, * * * and, within si.x;ty days after the flre, un- 
less such time is extended In writing by this company, shall render a state- 
ment to this company, signed and sworn to by said insured, stating the kuowl- 
edge and belief • of the insured as to the time and origin of the flre ; the in- 
terest of the insured and of ail others in the property ; the cash value of each 
item thereof and the amount of loss thereon ; ail incumbrances thereon ; ail 
other insurance, whether valid or not, covering any of said property ; and a 
copy of ail the descriptions and schedules in ail policies ; any changes in the 
title, use, occupation, location, possession, or exposures of said property since 
the issuing of this policy; by whom and for what purpose any building here- 
in described and the sévirai parts thereof were oecupied at the time of flre; 
and shall furnlsh, if required, verifled plans and spécifications of any build- 
ing, fixtures, or machinery destroyed or damaged ; and shall also, if required, 
furnish a certlflicate of the magistrate or notary public (not interested in the 
claim as a creditor or otherwise, nor related to the insured) living nearest the 
place of flre, stating that he bas examined the circumstances and believes the 
insured bas honestly sustalned loss to the amount that such magistrate or 
notary public shall certify." (4) "The loss shall not beeome payable until six- 
ty days after the notice, ascertainment, estimate, and satisfactory proof of 
the loss herein required hâve been received by this company, Including an 
award by appraisers when appraisal bas been required." (5) "This ix)licy is 
made and accepted subject to the foregoing stipulations and conditions, to- 
gether with such other provisions, agreements, or conditions as may be en- 
dorsed hereon or added hereto, and no oflicer, agent, or other représentative 
of this company shall hâve power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the subject of agree- 
ment endorsed hereon or added hereto, and as to such provisions and condi- 
tions no oflicer, agent, or représentative shall bave such power or be deemed 
or held to bave waived such provisions or conditions uniess such waiver, if 
any, shall be written upon or attached hereto, nor shall any privilège or per- 
mission afifecting the insurance under this policy exist or be claimed by the 
insured unless so written or attached." 

The amended complaint stated the facts coneerning the issue of the policy, 
the destruction of the property by flre, and other facts entitllng plaintifE to 
recover ; but, by way of anticipating and avoiding a possible défense, averred 
that plaintiff duly performed each and every act and condition required of It 

•For other cases see same toplo & § ntimbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by the terms of the policy, except tliat the défendant expressly waived a lit- 
eral conipliance with the provision of the policy requiring the proof of loss, 
and that said waiver oceurred in the following manner: "After tlie défend- 
ant had notice of the loss by tire hereinbefore mentioned, and long prior to 
the tinie limited within the provision of said policy, hereinbefore referred to, 
it <aused its state agent for the states of Colorado and Wyoming, to wit, one 
0. E. I>ane, to visit the scène of said tire, in Company with varions insurance 
adjusters for other companies holding insurance on said property, and the 
said O. E. Lane did then and there enter into and upon the aseertainment and 
adjustmeat of the loss occasioned by said lire, and did then and there per- 
sonally, at the instance of said défendant compauy, obtaln and receive full, 
complète, and accurate knowledge with respect to the said fire, and the loss 
occasioned thereby, and did report the same to the said company, who did 
then and there, and within the period limited by the terms and provisions of 
the said policy, hâve and receive full, accurate, and complète knowledge with 
respect to said loss, in each and every particular required by the terms of said 
policy, and otherwise, from the said Lane, so appointed by the said défend- 
ant for that purpose as aforesaid." The défendant answered, and, amongst 
other things, denied that plaintiff had duly performed the conditions required 
of it by the policy, and particularly denied that défendant had waived a lit- 
eral conipliance with the provisions of the policy requiring proofs of loss with- 
in 60 days after the fire. Défendant also pleaded that plaintiff, without the 
consent of the défendant written upon or attached to the policy, and without 
readjustment of rate, occupied the premises descrlbed in the policy and used 
the machinery therein for a longer period than 30 days, whereby the policy 
became nuU and void. 

LTpon thèse issues the cause was tried to the court without the intervention 
of a jury, and resulted in a judgment in favor of plaintiff. The Circuit Court 
made no spécial flnding of facts ; but the défendant, by motion to strike out 
évidence, and by requests for a judgment In its favor on ail the évidence pro- 
duced and exceptions taken to the rullngs of the court thereon, raised two im- 
portant questions of law whlch it now contends were décisive of the case and 
required a judgment in its favor. Thèse questions are (1) whether there was 
any compétent évidence of waiver of the proofs of loss required by the pol- 
Icles, and (2) whether plaintiff occupied the building without the consent of 
the défendant, and without readjustment of the rate, for the period in excess 
of 30 days, and thereby committed a fatal hreach of one of the warranties 
contained In the policy. 

R. H. Hart and C. W. Burdick (Cass E. Herrington, on the brief), 
for plaintiff in errer. 

Edmund F. Richardson (Stephen W. Ryan and Horace N. Hawkins, 
on the brief) , for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

ADAMS, Circuit Judge (after stating the facts as above). It is 
not and cannot be disputed that a failure to furnish proofs of loss 
in cases like the présent constitutes a breach of a condition précèdent 
to recovery. Plaintiff, in its pétition, instead of claiming that it had 
performed this condition, admitted in effect that it had not donc so, 
and justified its failure by alleging that défendant had waived its 
performance. Proof of the waiver consisted of oral évidence only. 
It tends to show that an agent of défendant company, a Mr. Lane, 
by its direction visited the scène of the fire soon after its occurrence 
in company with insurance adjusters of other insuring companies for 
the purpose of making an independent examination of the loss and 
reporting to défendant company his conclusion; that he made such 
examination and report, prepared for plaintiff a proof of loss under 
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a third policy which défendant company had issûed on May 5, 1907, 
not as a builder's risk, like the two policies in suit, but a straight term 
policy upon the premises as a completed structure; that Mr. Cobb, 
vice président of the plaintiff company, signed the proof so made out 
by the agent, and that the claim under that poHcy was paid by défend- 
ant company ; that the pohcies in suit were two of many which had 
been issued by défendant and other insurance companies on the risk, 
and that other proofs of loss under other policies were made out on 
the same occasion and signed by Mr. Cobb ; that the latter, at the 
time of signing, believed the proofs so signed by him included proofs 
under the two policies in suit. 

Defendant's testimony tended to show that the agent limited his 
considération and action to the policy issued on May 5th; that he 
declined to consider any claim under the two policies in suit because 
he discovered a "builder's permit" attached as a rider to them, and 
was informed that the structure had been in opération as an ore 
crusher more than 30 days without permission or readjustment of 
rate; that he told the officers then présent that he was in no position 
to admit or deny liability on thèse policies, and that he had no au- 
thority to take any action with respect to them. 

We hâve now referred to the évidence s'ufficiently to show that it 
was exclusively of an oral and disputed character. There is no claim 
that the waiver was in writing or indorsed on the policy ; there is no 
proof that Mr. Lane had any express authority to waive the reqviired 
condition, or that any waiver was made in writing or indorsed on the 
policies; and there is no proof that défendant afterwards, with knowl- 
edge of the facts of the case, or otherwise, ratified the action of the 
agent except in so far as it may be implied from the fact that the com- 
pany paid a loss under the policy of May 5th on proof of loss so made 
by the same agent, Lane. 

We are relieved by the décision of the Suprême Court of the United 
States in the case of Northern Assurance Company v. Grand View 
Building Association. 183 U. S. 308, 23 Sup. Ct. 133, 46 L. Ed. 213, 
from much responsibility in this case. Prior to that décision there 
had been a diversity of views expressed by courts of the United States. 
both national and state, on the subject of waiver of provisions and 
conditions of policies of insurance by agents. In that case the Suprême 
Court, by Mr. Justice Shiras, exhaustively reviewed former décisions, 
and announced conclusions which hâve been since then adhered to 
by that court and necessarily followed by ail other courts of the United 
States. He there declared that the principle governing contracts in 
gênerai requiring them, if in writing and unambiguous, to speak for 
themselyes, is applicable to cases of insurance contracts as fully as 
contracts on other subjects. He there said : 

"That It Js compétent aiid reasonable for insurance companies to make 
it matter of condition in tlielr policies tHat tlieir agents sliall not be deemed 
to liave aiitliôrity to alter or eontradiet the express tenus bf the î>olicIes as 
executed and delivered ; that where flre insurance policies contain provisions 
whereby agents inay, by writing indorsed upon the policy or by writing at- 
tached thereto, express the company's assent to other insurance, such limited 
grant of authority is the measure of the agent's power in the matter, and 
where' sUch limitation is expressed in the policy, executed and accepted, the 
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Insured is presumed, as matter of law, to be aware of siich limitation ; tliat 
insurance companies may waive forfeitiire caused by nonobservance of sucli 
conditions ; « * * that, where the vvaiver relied on is an act of an agent, 
it must be shown elther tiiat tlie agent liad express autiiority froni the 
Company to malie tlie waiver, or tliat the company suhsequently, with itnowl- 
edge of the facts, ratlfled the action of the agent." 

The clause of the policy under considération by the Suprême Court 
was exactly the same as that limiting the power of an agent in the prés- 
ent poHcies, namely : 

"No offlcer, agent or other représentative of this Company shall hâve power 
to waive any provision or condition of thls policy except such as by the ternis 
of this policy may be the subjeet of agreement indorsed herein or added 
thereto, and as to such provisions and conditions no oflicer, agent or repré- 
sentative shall hâve such power or be deemed or held to hâve waived such 
provisions or conditions unless such waiver, if any, shall be written upou 
or attached hereto, nor shall any privilège or permission affectiug the insur- 
ance under this policy exist or be claimed by the insured unless so written or 
attached." 

In Hagan v. Scottish Ins. Co., 186 U. S. 423, 433, 22 Sup. Ct. 862, 
46 L. Ed. 1229, and Hartford Pire Ins. Co. v. Wilson, 187 U. S. 467, 
478, 23 Sup. Ct. 189, 47 L. Ed. 261, the Suprême Court reasserted the 
conclusions stated in the Northern Assurance Company Case, and in 
the last-mentioned case said : 

"There is no attempt, by paroi testimony, to contradlct any stipulations 
of the policy, something which we hâve recently held cannot be done." 

We hâve scrupulously recognized and applied that doctrine in the 
following cases : Modem Woodmen of America v. Tevis, 54 C. Ç. A. 
293, 117 Fed. 369; Suprême Council of Roval Arcanum v. Taylor, 
57 C. C. A. 406, 121 Fed. 66 ; Atlas Réduction Co. v. New Zealand 
Ins. Co., 71 C. C. A. 21, 138 Fed. 497, 9 L. R. A. (N. S.) 433; Con- 
necticut Pire Ins. Co. v. Buchanan, 73 C. C. A. 111, 141 Fed. 877, 
4 E. R. A. (N. S.) 758; Mulrooney v. Royal Ins. Co. (C. C. A.) 163 
Fed. 833. 

The doctrine is a reasonable one. It tends to promote certainty in 
the proof of transactions, and to incnlcate a salutary and wholesome 
regard for the very terms of a contract when deliberately put in writ- 
ing by compétent parties. There is, therefore, no escape from the 
conclusion that, as Agent Eane was not shown to hâve any express 
authority to waive the condition requiring proofs of loss, and as no 
such waiver was written upon or attached to the policies, there was 
in contemplation of law no waiver at ail, unless the défendant com- 
pany, with full knowledge of the fact that an agent had attempted to 
waive the condition and of what he had said and done in doing so, 
ratified his action. No claim of ratification is made except one based 
on the fact that défendant paid the policy issued May 5, 1907. As 
proof of loss had been furnished under this policy, and thereby a légal 
liability had been established, we perceive no reason why the payment 
of that demand should dispense with a condition précèdent to liability 
on other and différent poHcies. Moreover, as the record is silent con- 
cerning knowledge by defendant's gênerai ofRcers concerning anything 
said or done by the agent, Eane, claimed to constitute a waiver, there 
is and can be no ratification. 
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Counsel on both sides hâve industriously gathered together many 
cases which bear upon the powers of agents of insurance companies 
and upon their right to waive conditions in policies, but the necessity 
of adverting to them or attempting to deduce a rule of décision from 
them is superseded by the exhaustive considération of them by the 
Suprême Court in the JSforthern Assurance Company Case and the 
conclusions; there reached and stated. We therefore refrain from at- 
tempting to do so. In view of this décision, we must necessarily hold 
that there was no compétent évidence of any waiver of the proof of 
loss; that such proof was a condition précèdent to plaintiff's riglit 
of recovery, and, not having been made, that the court erred in re- 
fusing defendant's request to rendéf a judgment in its favor. 

It was argued at the bar that the proof of loss duly made under the 
policy of May oth was sufficient proof of loss under the policies in 
suit; but this contention, in our opinion, is unsound. Conceding, but 
not admitting, that performance of the condition requiring proof of 
loss could be shown when the only issue joined was that such per- 
formance had been waived by défendant, it does not appear that the 
proof of loss as actually made conformed to the requirements of the 
policies no)v in suit. We bave already called attention to the great 
détail of facts which the insured by the stipulations of the policies was 
required to make known in the proof of loss. The proof as actually 
made was not offered in évidence, and we hâve no means of knowing 
what it contained, or that it contained information on each and ail 
of the subjects specified and required to be furnished by the policies 
in suit. True, there is some oral évidence on this subject, but it is 
unsatisfactory and in some respects contradictory. The contents of 
the proof as made could bave been made certain, and ought to hâve 
been made so by the production of the document. That was the best, 
and, so far as it appears in this case, the only, admissible évidence of 
the contents. For the reasons already given the judgment must be 
reversed, but, as the case may be again tried, we deem it best to ex- 
press the opinion of the court on the question fully debated at the bar, 
whether the proof of occupancy of the building was such as precludes 
recovery. 

The policies were issued to cover a builder's risk on a structure to 
be erected and equipped with requisite machinery to accomplish the 
object of crushing ore. Inasmuch as the risks and rates for insurance 
of occupied premises are greater, as appears from the évidence, than 
those of premises in process of construction, the policies contain a 
warranty that "the premises hereby insured shall not be occupied for 
a longer period than thirty days without spécial permission being grant- 
ed in writing hereon and readjustment of rate." In other words, it 
was agreed that until the expiration of 30 days after occupancy, and 
for no longer time, the premises would be insured by the policies in 
suit. The premises consisted not only of a building, but of machinery 
so assembled and adjusted within the building as when working to- 
gether should accomplish the object of crushing ore. There are few 
relevant facts. It appears that the crusher was intended to hâve a 
capacity for crushing 35 tons per hour when in fuU opération. The 
évidence shows that the wheels were first turned on April 7, 1907; 
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that six tons of ore were crushed on that day, and that this opération 
would hâve occupied about 15 or 20 minutes if the machinery had 
been in perfect working order ; that on April 8th 19 tons were crush- 
ed, which would hâve consumed about 45 minutes on the condition 
just stated; that on April 9th about 22 tons were crushed, which 
would hâve consumed about an liour's time on the same condition. 
The évidence discloses the amount of work donc for several days there- 
after, but, as the 3 days just mentioned are the only ones necessarily 
involved, we refrain from pursuing the history of opération further. 
The fire occurred May 10, 1907. If that date was within 30 days 
after the premises had been occupied within the meaning of the poli- 
cies, the Insurance covered the loss. If, on the contrary, it was not 
within 30 days, the loss was not covered. The only controversy is 
as to the légal effect of what was donc during the 3 days immediately 
preceding April lOth. In other words, if the use made of the prem- 
ises during those days amounted to occupancy, they being more than 
30 days before the fire, the policies were avoided. The trial court 
must hâve found the fact to be that the premises were not occupied 
during those days ; but defendant's counsel earnestly contend that the 
undisputed évidence shows that they were so occupied from and after 
the time the wheels were first started on April 7th. Is that true? 
Physically speaking, some of plaintifif's employés were in the premises 
and were engaged in doing something there ; but this, in our opinion, 
does not conclude the inquiry. They doubtless were in the premises 
engaged in doing something during the entire time consumed in con- 
struction. What, then, is the real test? We think occupancy began 
when construction ceased, and when plaintiff took possession of a com- 
pleted structure fully equipped and ready to perform its destined 
work. The construction obviously did not cease when the building 
was erected. The introduction of the required machinery was as much 
a part of it as the érection of the building itself. Neither did con- 
struction cease when the machinery was incorporated in it. The build- 
ing and machinery had to coact and co-operate to produce the intend- 
ed resuit. The starting of the wheels for the first time might well hâve 
disclosed a want of necessary adjustment, and this might well bave 
required readjustment of machinery and rearrangement of parts, as 
the évidence tends to show it did. 

Thèse observations, in our opinion, satisfactorily show that the 
starting of the wheels one, two, or three times even, in an attempt to 
perform the function of the mill, might hâve been expérimental work 
necessary to détermine whether the crusher as a combination of build- 
ing and machinery would do its work. If so, it would not hâve con- 
stituted occupancy within the meaning of the policy. Such occupancy 
must be determined in view of the object to be accomplished by the 
completed structure. If the structure had been built and the ma- 
chinery installed by a contracter for the plaintiff, we apprehend that 
the first act of starting the wheels to test whether the structure and 
associated machinery would operate would not constitute acceptance 
of the work by the owner. So, likewise, we think the mère attempt 
to ascertain whether the combination of structure and machinery 
would operate and do its intended work does not necessarily conclude 
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the construction. A reasonable time may well be required and allow- 
ed to test the composite structure, to adjust its parts to each ôther, 
and ascertain whether it will perform its function, before construction 
can be said to be completed and occupancy begun within the meaning 
of the poHcies. What such reasonable time is dépends upon ail the 
facts and circumstances of the case, and is necessarily a question to 
be determined by the trier of the fact. It is sufficient for our présent 
purpose to say that the first, second, or third starting of the wheels 
of the crusher and actually crushing ore as done in this case is not 
conclusive that construction was ended and occupancy begun. 

In view of the fact that the cause must be remanded for another 
trial, considération of the sufïîciency of the pleadings to permit proof 
of "other Insurance," which défendant claims was fatal to recovery, 
and considération of the refusai by the trial court to permit an amend- 
ment to the answer during the progress of the trial, will not be under- 
taken. Parties will hâve ample opportunity to make ail proper amend- 
ments before the next trial. The answer to some other questions 
argued at the bar is necessarily involvëd in the conclusions already 
stated. 

The judgment must be reversed, and the cause remanded, with di- 
rections to grant a new trial. It is so ordered. 

PHILIPS, District Judge (concurring). The only portion of the 
foregoing opinion that does not-meèt my full concurrence is as to the 
discussion respecting the occupancy of the property. As read by me, 
the évidence is clear that the 3 days excepted from the actual occu- 
pancy of the building, within the meaning of the policy, were in no 
légal sensé différent from the other 31 days. The first 3 days' opéra- 
tion of the mil! was with the same complément of employés and for 
the purpose of crushing ore for commercial use as the remainder of 
the time the mill was used, with varying results. There was nothing, 
to my perception, in the manner and visible purpose of the opération 
to indicate that one day more than another was merely for expéri- 
mental tests or adjustment of machinery; nothing in the continuons 
period of 34 days' ruttning to enable the jury, without mère conjecture, 
to détermine where the running forone purpose ended and where for 
the other purpose it began. With as much reason, it seems to me, had 
the défendant in error run the mill in the same fashion for 40 days, 
and a lëssquantity of ore had beén crushed in' the first 10 days than 
the designed capacity for output; or for a like subséquent period, the 
first 10 days could be arbitrarily eliminated by assuming them to hâve 
been employed merely for purposes of adjustrrient and test of the ma- . 
chinery and structure. As this, howëver, is a différence Of view some- 
what on a matter of fact, and tlié case is to be retfied, if it should ever 
reach this aspect of the case, possibly develôping additional facts, fur- 
ther discussion at this time of the question may be somewhat académie. 
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In re LAWRENCE et al. 
(Circuit Court of Appeals, Second Circuit December 15, 1908.) 

No. 72. 

1. CONTEACTS (§ 128*) — VALIDITT — IlXEGALITY OF CONSIDEBATION — "CoM- 

POUNDING Oï FeLONY." 

Under Pen. Code N. Y. § 125, whlch provides that a crime Is com- 
pounded when a person takes money or other property or a promise 
therefor on an agreement, express or impUed, to abstaln from a prosecu- 
tion therefor, notes given by an employé to a corporation for money em- 
bezzled by him, and signed by an indorser upon an understandlng with 
officers of the corporation that if such notes and seeurity were given the 
employé would uot be prosecuted, were given in part for an illégal con- 
sidération, and, as against the indorser, are void. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 633-653; 
Dec. Dig. § 12S.* 

For other définitions, see Words and Phrases, vol. 2, p. 1373.] 

2. BiLLS AND Notes (§ 239*) — Xndorskment — Validity — Concealmbnt ot 

Facts ht Payée. 

A bankrupt Uad been Induced to become an accommodation Indorser 
on notes to a corporation for a large amount, in reliance on the solvency 
of a prior indorser, who was apparently financlally responsible. The 
corporation had a few days before taken a mortgage on practlcally ail of 
the property of the first indorser, and in fact he was Insolvent The 
bankrupt dld not know of such mortgage, and the corporation not only 
did not inform him of the fact, but when he sought to withdraw hls 
name from the notes before thelr dellvery he was told by its attorney 
that they regarded the flrst Indorser as good. Held, that it was the 
duty of the payée under the clrcumstances to disclose the facts, and that 
its failure to do so avoided the bankrupt's Indorsement. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dig. § 570; 
Dec. Dig. I 239.*] 

8. Bills and Notes (§ 113*)— Validity— Waiveb of Défense. 

Ad agreement by an Indorser of notes waiving any défense to suc.\ 
notes or renewals thereof does not estop him from setting up the défense 
that they were given for an illégal considération. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dig. S§ 223, 224 ; 
Dec. Dig. § 113.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The following is the report of Thayer, Référée : 

Thls clalm is made upon two promissory notes whlch are In the following 
f orm : 
"$10,000. Yonkers, N. Y., Jan. 14, 1901. 

"Seven months after date I promise to pay to the order of myself ten 
thousand ""/loo dollars, at the Westchester Trust Company, In the city of 
Yonkers, with interest. 

"Value recelved. No. . Due Aug. 14. L. R. Dickson." 

Indorsed; "L. R. Dickson. Andrew Deyo. E. Russell Coles. N. Law- 
rence. ($2 revenue stamp duly canceled.)" 

"$14,000. Dobbs Ferry, N. Y., Jan. 11, 1901. 

"Two months after date I promise to pay to the order of myself fourteen 
thousand ««/loo dollars, at the Westchester Trust Company, Yonkers, N. Y., 
with interest. 
"Value recelved. Due Aug. 12. Ii. R. Dickson." 

Indorsed: "L. R. Dickson. Nathaniel Lawrence. Andrew Deyo. B. Rus- 
sell Cbles. ($2.80 revenue stamps duly canceled.)" 

*For other cases >ee same toplc & i ndmsbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Thèse notes were renewals. The origlnals were dated July 9, 1900, and 
were for $10,000 and $25,000, respeetlvely, $1,000 having been paid upon the 
larger note. - . . , 

Thé testtmonjr Is that the original notes were Indorsed by Dickson and by 
Andrew Deyo, Nathanlel Lawrence, and E. Russell Coles, In the order named. 
(Minutes March 4, 1902, pp. 259, 260.) 

The clalm is contested by the trustée upon three grounds: First, that the 
original notes were affected by an illégal considération, namely, the com- 
poundlng of a f elony, and were theref ore void ; second, that Nathanlel Law- 
rence, one of the bankrupts, indorsed the notes, relying upon the supposed 
responsiblllty of Andrew Deyo, a prlor indorser, and that the Westchester 
Trust Company, the original récipient of the notes, concealed from hlm the 
fact that Deyo was heavily Indebted to It, and that it had taken from him 
a mortgage for $50,000, covering ail hlg available property; and, third, that 
the said trust company held security which was avallable as collatéral ta 
thèse notes, which has not been accounted for. 

The claimant dénies ail of thèse allégations, and clalms to be a bona fide 
holder of the notes In due course. He ,also clalms that Nathanlel Lawrence 
and hls trustée In bankruptcy are estopped from questioniug the notes by 
reason of wrltten agreements which were executed by him, ia which he 
declared that the notes were valld and free from défenses. 

In order to détermine the questions thus presented, it Is necessary to exam- 
ine the origin and hlstory of the notes in question. The Westchester Trust 
Company was a corporation duly organized under the laws of the state 
of New York, and carrying on business in the city of Yonkers, Westchester 
county, for some time prior to June 30, 1890. Leslle R, Dickson, one of 
its employés, had occupied the position of cashier and performed the duties 
of recelvlng and paying teller. (Minutes Nov. 28, 1906, p. 6 ; Jan. 2, 1907, p. 
25.) On the last-mentloned day the executive committee of the company ex- 
amlned its affaira and found no Irregularlty. (Minutes Jan. 2, 1907, p. 25.) 
This was on Saturday. On Sunday, July Ist (same minutes, p. 24), Dickson 
went to John Hoag, the président of the company, and made a statement to 
him, in conséquence of which Mr. Hoag reported to the executive committee 
that "there was a shortage in the accounts of the cashier, in which Mr. 
Deyo, perhaps, was more or less Interested." (Minutes Nov. 28, 1906, pp. 5, 
6; Jan. 2, 1907, p. 34; and Jan. 15, 1907, p. 75.) It appears in the course of 
the testimony that the amount of the sliortage, as far as Dickson was con- 
cerned, was about $35,000 (Minutes Feb. 6, 1902, p. 250; Nov. 28, 1906, 
pp. 4, 18; and Jan. 15, 1907, p. 74), and that the amount for which Deyo 
was Involved was about $46,000. (Minutes Jan. 2, 1907, pp. 3, 5, 28.) On 
Monday, July 2d, Mr. Daniel S. Remsen, who was a member of the board 
of directors and of the executive committee (Minutes of Jan. 22, 1907, pp. 
101, 102), and also the attorney for the company, was summoned by telegraph 
from Lake George, and reached Yonkers July 3d (same minutes, p. 103). 
The Dickson and Deyo matters were referred to him. (Minutes Jan. 15, 1907, 
p. 71). On the same day Mr. Remsen prepared a mortgage to Frank H. Par- 
sons, his law partner, for $50,000, covering practically ail of Deyo's available 
property. Thls was executed by Deyo and his wife, and was recorded July 
7th. (Minutes Nov. 28. 1906, p. 19; Jan. 2, 1907, pp. 12, 18; Jan. 22, pp. 
12, 104, 106, 107.) Deyo had been a customer of the company from the timfr 
of its organizatlon. He did business under the name of P. A. Deyo & Son. 
(Minutes Jan. 22, 1907, p. 88.) The considération for the mortgage above 
mentloned was his indebtedness to the company. (Minutes Jan. 2, 1907, pp. 
16, 17.) The amount of such Indebtedness on the SOth of June, 1900, as far 
as It appeared ou the books of the company, was $6,750. (Minutes Jan.. 
2, 1907, p. 19; Jan. 22, 1907, pp. 80, 81.) The 4th of July was a holiday. On 
July 5th a imeetlng of the executive committee of the company was held 
at the office of some one who Is designated as General Thomas, at which 
Dickson was présent and made a statement of liis transactions. (Minutes 
Nov. 28, 1906, p. 9 ; Jan. 2, 1907, p. 9 ; June 22, 1907, p. 106.) Mr. Remsen 
was t)resent After the meeting he and Mr. Hoag accompanled Diclison to 
the office of the American Surety Company, and Dickson made à statement 
to Mr. Halllday, of that company. The surety company was on Dickson'» 
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bond to the Westchester Trust Company, for $10,000. When Mr. Remseii 
left the office of the surety company, Dickson was still there. (Minutes Jan. 
22, 1907, p. 109.) On Sunday afternoon, July 8th, Andrew Beyo called on 
Nathaniel Lawrence in référence to obtalning his indorsement on certain 
notes for Bickson. Mr Lawrence refused to give the indorsement. Dickson, 
accompanied by another gentleman, had previously four or five days before 
called on Lawrence at hls store in Dobbs Ferry and made a similar request, 
whicb Lawrence had at that tlme refused. (Minutes of Jan. 2, 1907, pp. 31, 
32.) On this Sunday, July 8th, Deyo asked Lawrence to go to Mr. Remsen's 
house with him "to talk over Dickson's défalcation of the trust company's 
money," saying, that if Dickson didn't get those notes signed by Monday 
morning, he would hâve to go to Jall. (Same minutes, p. 34.) Lawrence- 
went with Deyo to Mr. Remsen, whom he knew to be the counsiel for the trust 
Company, and talked the matter over. Mr. Lawr-ence says that Mr. Remsen 
told him that the notes must be signed by the next morning or Dickson would 
hâve to go to jail. (Same minutes, p. 35.) On cross-examinatlon, he modifies 
that statement thus: "Mr. Deyo and Mr. Remsen were talklng ; It was said 
there that, if he did not hâve the notes signed the next morning, Dickson 
would hâve to go to .iail." (Same minutes, p. 41.) Mr. Remsen dénies uslng 
this language, and states that what he did say was that, if they wanted him 
to présent those notes to the trust company, they had better hâve them there 
the next morning, as there was to be a meeting of the board or executive 
committee the next day, at which he would présent them. (Minutes of Jan. 
22, 1907, pp. 95, 96.) The following morning. July 9th, Deyo called on 
Lawrence vrith the notes signed by Dickson and indorsed by Deyo. Lawrence 
then indorsed them. (Minutes Jan. 2, 1907, p. 35.) They were delivered the- 
same day by Deyo to Mr. Remsen. (Minutes Jan. 22, 1907, p. 97.) No one in- 
formed Lawrence that Deyo was involved in Dickson's défalcation, or that 
Deyo had mortgaged his property to the trust company, and he had no knowl- 
edge of thèse things at the time. (Minutes Nov. 28, 1906, pp. 8, 9 ; Jan. 2,. 
1907, pp. 22, 36, 37, 112; Jan. 22, 1907, pp. 111 114.) He knew Deyo in a 
gênerai way, both belng in soniewhat similar lines of business. Mr. Law- 
rence's indorsement was purely for accommodation. (Minutes Jan. 2, 1907, 
pp. 31, 32.) On the next day, July lOth. Lawrence called on Mr. Remsen 
at his ofiiee in New York, and stated that he wanted his name taken ofC of 
those notes. Mr. Remsen told him that Mr. Sheehan "had that in cbarge." 
He went with Mr. Remsen to Mr. Sheehan's office, and, as he testifles, "Mr. 
Hoag and Mr. Sheehan were there, and I demanded that my name be taken 
ofC; and he said, 'AVhat are you going to do with the boy — let him go to 
jail?' " (Same minutes, p. 38.) Mr. Hoag dénies that the language quoted 
was used In his présence. He cannot, however. remember clearly anything 
that was said at the meeting in question. (Minutes Jan. 22, 1907, p. 91.) 
Mr. Remsen is quite positive that no such thing was said (Same Minutes, 
p. 93), but he corroborâtes Mr. Lawrence's testimony that he requested to 
hâve his name taken otf the notes. (Same Minutes, p. 113.) Mr. Lawrence also 
testified that Mr. Sheehan said, at the same interview, "that they had gone 
over Mr. Deyo's afCairs and thought him good." (Minutes Jan. 2, pp. 39, 43.) 
Mr. Hoag and Mr. Remsen both say that no such statement was made that 
they can remember. (Minutes Jan. 22, pp. 86, 87, 94.) Mr. Hoag says that 
he was not présent during the whole of the interview between Sheehan and 
Lawrence, and cannot remember clearly what conversation was liad. (Minutes 
Jan. 22, 1907, p. 91.) Whatever was said, the resuit was that Mr. Lawrence 
did not insist upon lils request. Tlie notes were offered to the company 
and were accepted, and Dickson retumed for a time to his place with it. 
(Minutes Jan. 22, 1907, p. 119). E. Russell Coles, the last indorser on the 
notes, was a bookkeeper for Deyo. , (Minutes Feb. 6, 1902, pp. 255, 256.) Three 
notes were at that tlme made out In the manner above mentioned, and deliv- 
ered to the Westchester Trust Company. The American Surety Company paid 
the amount of its liability ($10,000) on Dickson's bond, and one of the notes, 
which was made for that amount, was trausferred to It. This note was sub- 
sequently paid by Nathaniel Lawrence. (Minutes Nov. 28, 1900, pp. 11, 24 
25 ; Jan. 2, 1907, pp. 39, 48). The other two notos, one for $10,000 and one 
for $15,000, afterwards reduced by Nathaniel Lawrence to $14,000, were re- 
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talned by the trust company. The note for $10,000 was sold by the trust 
Company before maturlty to the Mercantile National Bank of New York. The 
note for $15,000 was sold by the trust company before maturity to the Leather 
Manufacturers' National Bank of New York, and thèse notes or renewals 
of them appear to hâve remalned In possession of thèse banks until they were 
overdue and protested for nonpaymênt (Minutes Mareh 4, 1902, p. 287, et 
séq.). They were then taken up by the Westchester Trust Company, and the 
amounts due on them were paid by It to the respective banks which héld 
thèm. At the time when they were so taken up, an agreenient in writing 
was signed by Deyo, Coles, and Lawrence, wlth référence to each note, to 
thé effect that they had requested the Westchester Trust Company to take up 
thèse notes, and in considération thereof waived any and ail défenses that 
they might hâve to the notes or the renewals thereof, The agreement in 
référence to the $14,000 note was dated September 12, 1901, and that note was 
taken up by thp trust Company September 17, 1901. The agreement in réf- 
érence to the $10,000 note was dated January 23, 1901, and it was taken up 
by the trust company February 1, 1901. (Minutes March 4, 1902, p. 281, 
et seq.) At about the same time both notes were transferred to Abram 
Sebrlng, the présent claimant, for a considération of one dollar. (Minutes 
March 4, 1902, p. 280.)' 

Thesè are the inost material f acts disclosed by the évidence. The hearings 
extended over a long period of time, having been commenced in February, 
1902, and not concludéd until January, 1907. The évidence, therefore, was 
presehted in a somewhat disconnectëd manner, and it was not easy at times 
for the référée to see the bearing of évidence ofCered or to keep in mlnd its 
connection with other évidence In the case. From a careful examlnation 
and review of ail the testimony, I think tlie foregoing is a correct and just 
statement of the facts proved. 

The flrsf question to be considered is whether the considération for thèse 
notes, or a part of that considération, was the compounding of a felony. 
There IS no doubt that a felony was committed. Dickson was an embezzler 
of the trust company's funds to the amount of about $35,000. He gave thèse 
notes to cover a part of that amount, aud he was not prosecuted as far as 
appears. (Minutes Jan. 2, 1907, p. 13.) 

Under the New York Pénal Code, § 123, a crime is eompounded when a 
"person * * * takes money or other property, gratuity, or reward, or 
an engagement or promise therefor upon an agreement, express or implied to 
compound or conceal à crime, or a violation of statute, or to abstain from, 
discontinue, or delay a prosecution therefor, or to wlthhold any évidence 
thereof, except in a case where a compromise is allowM by law." The essence 
of the offense is the agreement. The bare retaklng of one's own goods whicU 
hâve beèn stolèn, or the receiving back of embezzled funds, or the acceptance 
of security for thelr future repayment, is not unlawful unless there be some 
agreement, express or Implied, to shield the thief. The fact that the owner 
after the return of the property or the taklng of the security, volnntarily 
abstains from prosecuting, while it may make him guilty of a misprislon, 
cannot cohstitute a compounding. If the agreement is made, It is Immaterial 
whether the crlminal is afterward prosecuted or not. See 6 Am. & Eng. 
Eoicyc. of Law (2d Ed.) p. 401, and caseS clted. An agreement not to prosecute 
avoids the whole transaction. Buffalo Press Club v. Greene, 86 Hun, 20, 33 
N. Y. Supp. 286. The question of an agreement Is one of fact. Kissock v. 
House, 23 Hun, 35. An agreement, however, may be înferred from the 
clrcumstances of the éase. Conderman y. Hlcks, 3 Lans. 108. 

In the présent case there is no évidence of an express agreement not to 
prosecute, but it Is urged in behalf of the trustée that an Implied agreement 
appears' clearly from the évidence. tTpon this point the testimony of Mr. 
Hoag, the président of the compaûy, Is suggestive: "Q. Mr. Hoag, yôu hâve 
stated that there was no agreement not to prosecute Mr. Dickson. Do you 
make a distinction in your mind between agreement and understandingî In 
other words, was there any understandlng at the time of the taking of thèse 
notes in relation to your conduct toward Mr. Dickson? (Objected to. Objec- 
tion overrtiled. Exception.) A. I must ask what you mean by an under- 
standlng. Q. I ask you, Mr. Hoag; whether you make any distraction in 
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your mind between an agreement and an understandlng, wlien you say there 
was no agreement? Do you make sueh a distinction? A. I ean only repeat 
tliat there was no agreement." (Minutes March 4, 1902, pp. 274, 275.) Some 
arrangement had been made between the company and Dickson by which 
he was to take care of the amount which he owed, by giving notes, and 
Mr. Hoag, the président, had a conversation wlth the counsel for the com- 
pany a day or two before the notes were delivered. (Minutes Nov. 28, 1906, 
p. 15 ; Feb. 6, 1902, pp. 250, 251, 252, 253.) It was Dickson who flrst asked 
Lawrence to Indorse the notes. That was four or flve days before they were 
Indorsed, and at that time "a gentleman" camé wlth him. (Minutes Jan. 
2, 1907, p. 31.) Afterwards Deyo called on Lawrence and made the same 
request. (Page 32.) He called twice— the last tlme, on Sunday afternoon, 
the tlme when he asked Lawrence to go wlth him to Mr. Remsen's to talk 
over the matter of 'Dlckson's défalcation. At that time he said that If 
Dickson did not have those notes signed by Monday morning he would hâve 
to go to jail. (Same minutes, pp. 33, 34.) This statement of Deyo's at that 
time is not évidence against the company, in the absence of proof that it 
was authorlzed or adopted by them. Mr. Lawrence, however, swears that, 
when he aecompanied Deyo to Mr. Remsen's the same afternoon, Mr. Remsen 
told him the same thing in almost the same words, or that it was said in 
the conversation between Remsen and Deyo. (Minutes, Jan. 2, 1907, pp. 35, 
41.) I think that Mr. Lawrence's testlmony in regard to thèse statements Is 
true. It is clear and positive, and bas the sound of truthfuluess. There was 
every reason why what passed at those Interviews should be Impressed upon 
bis mind. Mr. Remsen coniirms a part of his testlmony, that he said that 
those notes should be presented by the following morning, though lie dénies 
the other part. I thlnk Mr. Lawrence's recollection is the better, and that 
the other statement was made either by Mr. Remsen or in his présence, and 
was not disavowed by him. I am also inclined to crédit Mr. Lawrence's 
testlmony as to what took place at Mr. Sheehan's office, as he is equally 
clear and positive about that, and neither Mr. Remsen nor Mr. Hoag is able 
to say wlth certalnty that Mr. Sheehan dld not say what Mr. Lawrence 
testlfies that he dld. There is some évidence that Dickson was in custody 
of the surety company while negotlations about the notes were In progress. 
Mr. Hoag took him there after his confession and left him there. When 
Dickson called on Mr. Lawrence, "a gentleman" was wlth him. It was not 
until after the notes had been aecepted that he reappeared in his aecustomed 
place. (Minutes Jan. 2, 1907, p. 10; Jan. 22, 1907, p. 109.) 

I think there can be no doubt that the considération which moved Mr. 
Lawrence to Indorse the notes was his friendship for Dickson and désire to 
save him from crlmluar prosecution ; and it is a fair déduction from ail 
the évidence that there was a very distinct uuderstanding that unless Dickson 
furnished security satlsfactory to the trust company he would be proseeuted 
criminally, and, conversely, that if he furnished such security he would not 
be proseeuted. It was perfectly properfor the trust comiiany to seek to re- 
cover their money and to use ail lawful means for obtalning security for it, 
but, if ttiey agreed in considération of sueh security not to prosecute the de- 
faulter, they went too far ; and that Mr. Lawrence's indorsement was ob- 
tained upon such an agreement, clearly implied, I cannot doubt. It seenis 
to follow that the considération for the notes was in part illégal. That vitl- 
ates the transaction. Haynes v. Rudd, 102 N. Y. 372, 7 N. E. 287, 55 Am. Rep. 
815. 

It niay be noted that the circumstantial évidence of an agreement or under- 
.standing that Dickson would not be proseeuted is not met by any explicit 
déniai. It is urged in behalf of the clalmant that, even if this were so, the 
parties on either side were in pari delieto, citing Haynes v. Rudd and other 
cases. I am unable to see how this argument aids the clalmant, The cases 
cited hold that, where parties to such a transaction are in \mri dellcto, the 
court will leave them where it finds them. If that prlnciple is to be applled 
in this casé, apparently it leaves the clalmant wlth the notes on his hands. 
If Lawrence had paid the notes and were seeklng to reeover back the money, 
the argument might be good. 
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The second point made by the trustée is that Lawrence's Indorsement was 
obtained by the coneealment or misrepresentatton of material facts whleli 
were In the possession of the trust company as to tlie responsibllity of Deyo, 
the prier indorser. Tlie comijany, no doubt, knevf that Lawrence relied upon 
the responsibililîy of Deyo, as he liad a right to do. See 1 Am. & Eng. Encyc. 
of Law, p. 357; MacDonald v. Magruder, 3 Pet. 470, 7 L. Ed. 744. The fact 
that Deyo afterwards was found to be insolvent and was ad,1udlcated bank- 
rupt March 16, 1901, some eight months after the making of tliese notes, does 
not prove tliat he was hot sol vent when thé notes were made ; but it does 
appear that when the notes were made he had just mortgaged ail of his avall- 
able property to the trust company for $50,000, under circumstances which 
were certàinly pecullar, and this certainly affected his capacity for assuming 
a further obligation of $35,000. Moreover, it is Impossible, upon considération 
of ail the évidence, to resist the conclusion that Deyo Vas associa ted with 
Dickson in defrauding the trust comi)any. The offlcers of the company are 
naturally reluctant to speak of it, but they do not deny the fact, and prac- 
tically admit It again and again in the course of their testimony. Both the 
Dickson matter and the Deyo matter were referred to their counsel. (Minutes 
Jan. 15, 1907, p. 7.) The flrst fruit of Dlckson's disclosures to the président 
of the Company was Deyo's mortgage for $50,000. It was executed within 
two days — just as soon as the attorney for the company could be summoued 
by telegraph and the papers could be prepared. It is conceded that this 
mortgage was made for the beneflt of the trust company, yet it was not made 
to the company direct, but to Mr. Parsons, one of its attorneys. This is one 
circumstance whieh suggests that It was not an ordinary business transaction. 
The président of the company will not deny that the mortgage was obtained 
from Deyo by threat of prosecutlon for obtainlng money from the company 
improperly. (Minutes, Jan. 2, 1907, p. 18.) The apparent Indebtedness of 
Deyo to the company, as shown by the books, was only about $6,750. It 
appears, also that checks of Deyo had been carried in the teller's till as cash. 
(Minutes Jan. 2, 1907, pp. 5, 15, 28.) Why did Deyo Indorse thèse notes for 
Dickson, thus assuming an obligation of $35,(K)0 to the trust company im- 
mediately following one for $50,000 which he had just glven? And why 
was he active In obtainlng Lawrence's Indorsement î It was he who persuad- 
ed Lawrence to indorse the notes, and it was he who delivered them to 
the attorney for the company. Ali of the circumstances point strongly to 
the conclusion that Deyo was a partner in Dlckson's wrpngdolng, and proflted 
by it even more largely than Dickson did. Again, about two weeks after the 
transaction of the notes, a dlrector of the trust company told Lawrence that 
Dickson was a defaulter for $35,000, and that Deyo, through him, liad got 
$46,000 more. This testimony was objected to as hearsay, but it was a state- 
ment made by a director of the company to Lawrence, and It appears to me 
that it is évidence In référence to the nature of Deyo's connection with thèse 
transactions. It mlght be inferred that the trust company, in addition to 
obtaining securlty from Deyo, had required him also to ald In obtaining 
Becurity from ]?)ickson. However that may be, he did it. The company knew 
of his ageney in the matter ; it knew of his own dealings with it, and of its 
mortgage upon his property. It is not alleged that anything of Deyo's deal- 
ings with the company was communicated to Lawrence prlor to his indorse- 
ment of the notes. He says that no one told him of thèse thlngs, and that 
he did not know of them. It does not appear that the company requested 
Lawrence to indorse the notes bef ore acceptlng them. (Minutes Nov. 28, 1906, 
pp. 26, 27.) Was it under any obligation to ascertain whether he knew the 
facts as to Deyo? 

It is the gênerai rule that when persons are dealing with each other at 
arm's length, and there is no actual relation of trust or confidence between 
them, neither Is under any duty, in the absence of inqulry, to disclose facts 
which are equally within the means of knowledge of both ; and, if one falls 
to do so, he is not guilty of fraud either for the purpose of an action of de- 
ceit, or for the purpose of rescission at law or in equity.. Even when a fact 
is pecullarly within the knowledge or means of knowledge of one of the 
parties, he Is under no duty to disclose it if he is dealing with the other 
party at arm's length, and the (act is not one as to which the other party 
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has a rlght to expect Information. As to some facts, however, eveu .when the 
parties are deallng at arm's length, one of them may hâve the right to rely 
Tipon the other's volunteering intormation, so as to raise a corresponding duty 
to disclose, and in such a case Intentional silence will amount to fraud. As a 
gênerai rule, it has been sald each party Is bound in every case to commum- 
cate to the other his kuowledge of materlal facts, provided he knows the 
other to be ignorant of them, and they be not open and naked or equally 
wlthln the reach of his observation. Am, & Eng. Eîncyc. o£ Law (2d Ed.) 
vol. 14, pp. 72, 73. It was held to be a fraudulent suppression avoldlng the 
sale of commercial paper for the vendor to withhold information that the 
makers' check upon the bank in which they kept their account had been 
protested, though the vendor's informant accompanled his statement with the 
expression of his opinion that the makers were perfectly solvent. Brown v. 
Montgomery, 20 N. Y. 287, 75 Ara. Dec. 404. Where a person taking a se- 
curity knows certain facts, and is présent, having an opportunity to inform 
the proposed surety thereof, and having reason to believe that the proposed 
surety does not know such facts and is being deceived and defrauded into 
becoming such surety, it Is the duty of such person to inform the surety of 
such facts, and the acceptance by him of the surety under such circumstances, 
without enllghtening him as to the facts, constitutes a fraud v^hlch will avoid 
the contract of suretyship. Farmers' National Bank y. Van Slyke, 49 Hun, 
7, 1 N. y. Supp. 508. In this case the court cite Daniel on Negotlable Instru- 
ments, § 1309, as foUows: "The contract of suretyship is a contract uberrlmse 
fldel ; therefore, where one is induced to become surety for another as 
drawer of a bill or indorser of another, for accommodation or otherwise, 
and there is any misrepresentation or fraudulent concealment of a materlal 
fact, which if known would hâve Induced the drawer or indorser or other 
surety not to enter Into the contract, his contract is void from the beginning 
as between the surety and ail parties privy to such misrepresentation or con- 
cealment." Where the holder of a note, knowlng that the maker and in- 
dorser are insolvent, but without disclosing such information, sells the note 
to one who Is ignorant of that fact, he is gullty of a fraud on the purchaser 
for which an action may be maintained. Boston National Bank v. Armour, 
etc., 53 Hun, 629, 6 N. Y. Supp. 714. In Rothmiller v. Stein, 143 N. Y. 582, 
38 N. E. 720, 26 L. R. A. 148, the court says: "There are occasions upon 
which it becomes the légal duty of the individual to volunteer information 
unasked by another ; occasions where a failure to state a fact is équivalent 
to a fraudulent concealment, and avoids a contract equally with an affirmative 
falsehood. * * * in regard to the neeessity of giving information which 
has not been asked, the rule differs somewhat at law and In equity, and while 
the law courts would permit no recovery of damages against the vendor be- 
cause of mère concealment of facts under certain circumstances, yet If the 
Vendée refused to complète the contract because of the concealment of a 
materlal fact on the part of the other, equity would refuse to compel him to do 
so, because equity only compels the speciiic performance of a contract which 
is fair and open, and in regard to which ail material matters known to each 
hâve been communlcated to the other"— citing 1 Story, E3qulty Jurisprudence, 
« 206. 

It would seem that, under the principles clearly laid down by the courts, 
it was the duty of the Westchester Trust Company, in accepting Mr. Law- 
rence's Indorsement, to inform him of the facts as to Mr. Deyo's flnancial 
condition and dealings with the Company, or to ascertaln whether he knew 
such facts But this is not quite ail. Mr. Lawrence repented overnight of 
his indorsement, and endeavored to wlthdraw it, as he had a right to do 
before the notes had been accepted. 1 Am. & Eng. Bncyc. Law (2d Ed.) p. 
340, and cases cited. He was taken to Mr. Sheehan, as the représentative of 
the trust company He says that Mr. Sheehan reassured him by saylng that 
they had investigated Deyo and thought him ail rlght. Mr. Hoag and Mr. 
Kemsen were there, and they deny that this was said in their présence, but 
they do not profess to remember ail that passed. I think that Mr. Lawrence 
is right. He went to New York for the express purpose of canceliug his 
indorsement, and his memory of what passed is not likely to be at f ault. 
Something induced him to withdraw his demand that his name be removed 
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from the cotes, and no other explanatioi: of bis coMuct than his own is^ 
offered. I think, therefore, that his indorsement was obtained net only by 
silence as to material facts, but by actual suppression of theni. ïlie resuit 
was that Mr. Lawrence was drawn into a very lieavy liability in connection 
with a matter in wliich he bas no Personal Interest, and it appears as a 
matter of fact tbat bis nanie was the only respouslble one on tbe paper. 
Diclison was wortbless, Deyo was doubtful, and Coles does not appear to bave 
been responsible. Mr. Lawrence was led to believe tbat Deyo at least was 
good. Deyo's action In drawing Jiim into tbe matter was indefensible, and 
tbe agents of the trust Company did not in my opinion show tbat degree of 
considération and good falth to wbicb Mr. Lawrence was entitled. It is clear 
from tbe évidence tbat Mr. Lawrence would not hâve indorsed tbe notes if 
he had known the facts which were in the possession of tbe trust compauy. 

The question now arises, wbat was tbe effect of tbe agreements waiviug 
défenses which Mr. Lawrence signed wben the trust company took back tbe 
notes from the New York banks? If tbe considération for tbe indorsement 
was illégal, I do not think tbat any waiver of sucb défense by Mr. Lawrence 
was effected. Tbe nonenforcement of illégal contracts beiug a matter of 
public interest, a party thereto cannot. by stipulation, eitber at the tlme of 
tbe exécution of the contract or afterwards, waive bis rigbt to set up tbe 
défense of illegality In any action thereon by the other party. The same rule 
of public policy which forbids the exécution of the contract forbids the givlng 
of a quasi validity thereto by the waiver of such défense. 15 Am & Eiig. 
Encyc. of Law (2d Ed.) p. 1014, and cases cited; Bridger v. Goldsmitb, 143 
N. Y. 424, 38 N. E. 458. Nor do I think that Mr. Lawrence or his trustée 
is debarred by the agreements in: question from eontestiug the validity of his 
indorsement, upon tbe ground of misrepresentation and concealment of 
material facts. Wben the trust company took back the notes and took from 
the Indorsers instruments purporting to waive any défenses thereto, they 
were not in the position of Etrangers unacquainted with the facts connected 
with the origin of the notes, and relying upon the statements made in the 
new agreements. They were as fuUy informed as Mr. Lawrence was, and 
perhaps more fully informed as to ail the facts and çircumstauces cozmected 
with thoae notes. It was not sufflcient if they believed tbat, as a matter of 
law, the new agreements would protect them^ They must bave believed the 
facts stated, and in good faith relied upon them. Sbapley v. Abbott, 42 N. 
Y. 443, 1 Am. Rep. 548. The court says, referrlng to cases wbere it bas 
been held tbat a party may be prevented by estoppel from availing himself 
of the défense of usury: "In ail cases there was tbe représentation of a fac-t, 
to vvit, that there was no usury, to a party ignorant of the truth and wbo 
relied upon the représentation. ^ But suppose, the représentation had been 
made to a party wbo knew of the usury, or suppose there hadiSimply been a 
promise not to plead usury, would tbe courts bave held that there was any 
estoppel?" The judge, writlng the opinion further, says, "No case bas oc- 
curréd to me in which a party can in advance make a valid promise tliat a 
. statute founded in public policy shall be inoperative." In tbe case of Wilcox 
V. Howell, 44 N. Y. 398, the action was to foreclose a mortgage. Slmultane- 
ously with tbe exécution of the mortgage, the mortgagor had given a déclara- 
tion tbat it was for good and valid considération and subject to no offset 
or défense. It was held that the mortgagor was not estopped from settlng 
up fraud in the procurenient of tbe mortgage because tbe mortgagee knew of 
tbe facts at the time wben the agreemeut was made, and that he could not 
hâve the beneflt of an estoppel unless he believed and relied upon the state- 
ment of facts then made. 

The clairoant, Sebying, is in no better position than was his assigner, the 
Westchester Trust Company. The notes were transferred to bim after ma- 
turity, and for a nominal considération. He took the notes subject to ail dé- 
fenses. He bas not appeared personally in this proceeding, and is apparently 
an agent or représentative of the trust company. See Chester v. Dorr, 41 
lîr. Y. 279. 

The last contention of the trustée 3s that the claimant bas not accounted 
for security which was avallable on account of thèse notes. There were 
some shares of stock and a bill of sale which the trust company had taken 
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from Dickson as securlty whlch appear to hâve been of no value, and were 
glven up when notes were aceepted. (Minutes, Jan. 22, 1907, pp. 98, 108.) 
Thèse need not be considered. The only other securlty referred to is the 
$50,000 mortgage. It would seem that, upon équitable principles, such ac- 
«ountlng should be had If the notes ean be sustained. It is a just Inference 
from thé testlmony that the présent claimant représenta the Westchester 
Trust Company, and Is clalmlng in its Interest. It appears that, just prior 
to the making and delivery of the notes In question, the trust company took 
from Deyo this mortgage, coveriug a considérable amount of property, as se- 
curlty for hls indebtedness to it. What exactly that Indëbtedness was which 
the mortgage was Intended to cover, Is not clearly shown by the évidence. 
The obligations of Deyo and Dickson were closely related, and Deyo indorsed 
for Dickson immedlately after givlng the mortgage. This mortgage and the 
notes both grew out of one séries of transactions. In the circumstances of 
the case, It Is at least questlonable whether the trust company was not 
entltled to hold thîs mortgage as securlty for Deyo's Indorsement, as well as 
for hls direct indebtedness. There is nothing in the évidence to show that 
they could not. The intimations are that the property covered by the mort- 
gage was of great value, and there Is nothing to show what has beconie of It. 
There Is no testlmony before the court to show what has been done wlth that 
mortgage, nor whether the company may not hâve received something from 
it, or through it, to the beneflt of which Andrew Deyo, as indorser of thèse 
notes, and Xathaniel Lawrence, as Indorser after Deyo, should be entltled. 
I hâve considered carefully ail the authorltles eited by tlie respective par- 
ties, and also thelr able and elaborate briefs, and upon the whole case I am 
of opinion that the claim in question should be disallowed. 

The following is the opinion of HoU, District Judge. 

A pétition for revlew having been flled hereln on behalf of Abram gebrlng, 
the above-named claimant, to reverse the décision and report to the référée 
in bankruptcy herein disallowlng the clalm of said Abram Sebring, and the 
aforesaid référée having made hls report and certlfled to this court ail the 
évidence and papers in relation thereto, and after hearing Ralph Earl Prime, 
Jr., Esq., on behalf of the aforesaid claimant in support of said pétition and 
motion, and Albert Reynaud, Esq., on behalf of the trustée in opposition there- 
to, and after due considération of the aforesaid décision and report of the 
référée, and on motion of Albert Reynaud, Esq.. attorney for the aforesaid 
trustée, it is ordered that the said pétition and motion be, and the same 
hereby are, denled, and the aforesaid décision and report of the référée dis- 
allowlng the clalm of said Abram Sebring are hereby afflrmed. 

R. E. and A. J. Prime, for appellant. 
Albert Reynaud, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judj^es. 
PER CURIAM. Affirmed on report of référée in bankruptcy 
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(Circuit Court of Appeals, Slxth Circuit. January 8, 1909.) 

1. False Imprisonmext (§ 7*)— AcTs Cohstituting— Illbgality of Aeeest. 

An arrest without a warrant of a person found by one clothed wlth the 
authorlty of a iwlice offlcer in a public place in a state of Intoxication, or 
acting In a dlsorderîy manner, and his détention for the action of the 
proper police authorltles, is not a false arrest, or his arrest a false Im- 
prisonnient. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dig. § 6; 
Dec. Dlg. § 7.*1 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r lajexsa 
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2. False Imprisonment (§ 7*)— Civil Liability— Défenses— Waivee by Plea 
or GuiLTy. 

A person arrested without a warrant for being intoxicated or disorcler- 
]y, by voluntarily signinj^ a waiver of an affldavit and a plea of guilty, as 
permitted by the rules of the court whlcb are adopted under authorlty of 
the State law, thereby waives any right to deny the legallty of liis arrest 
or détention, and cannot maintain an action for false imprisonment based 
thereon. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dig. § 79; 
Dec. DIg. § 7.*] . 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

W. E. Cushing, for plaintiff in error. 
E. J. Anderson, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. Action in tort. The pétition aver- 
red that the défendant company was a common carrier of passengers ; 
that the plaintifï, while a passenger upon one of its cars in a train 
standing in its station at Cleveland, Ohio, was assaulted and beaten 
by one of its employés, à certain spécial railway détective, and vio- 
lently ejected from said car with great force, by which he sustained 
injuries, etc. A second cause of action was in thèse words : 

"Plaintifï for his second cause of action incorporâtes above first cause 
of action as fully as if same were liereiu rewritten, and furtber says tbat 
the défendant company did ou said Ist day of July, and at said Erie Depot, 
by said employé, unlawfully, maliciously, and -without any reasonable or 
probable causé, arrest plaintiff, and with force and violence, and against 
the will of plaintiff, unlawfully place plaintiff in a patrol wagon, and cause 
plaintiff to be carried to the city prison of said city of Cleveland, where 
plaintiff was unlawfully and against the will of plaintiff imprisoned aud 
detained, from whence he was diseharged." 

The amended answer was as follows: 

"The défendant, Erie Kailroad Company, for its amended answer to the 
plaîntiff's pétition, says that it admits that at the time stated in plaintiff's 
pétition it was a common carrier operating a railroad between the cities of 
Cleveland, Cuyahoga county, Ohio, and Youugstown, Ohio, and was a car- 
rier of passengers for hire. 

"This défendant further admits that on the Ist day of July, 1906, plain- 
tiff was ejected from one of its trains at the passenger station of this de- 
fendant, in the city of Cleveland, but avers that he was so ejected because 
he was intoxicated and dlsorderly and was disturbing other passengers up- 
on said train. 

"Défendant also avers that plaintiff was thereupon arrested by a police- 
man duly appointed and commissioned to act as such for défendant and up- 
on the promises of its railroad, and by him turned over to police officers of 
the city of Cleveland on the charge of Intoxication, and by them taken to 
the station bouse of said city, where he was detained for a short time upon 
said charge, and then plaintiff having become quieter and promising to 
make no further trouble, and having, in writing signed by him and duly iiled, 
waived the reàding of affldavit in the proceeding against him and the right 
to be personally présent in the police court of said city in said proceeding 
and entering a plea of guilty to said charge, and throwing himself upon the 
mercy of the court, he was suffered to and did go at large, a short time aft- 
er his arrivai at such station house, at his own désire, and with plaintiff's 

•For other cases see same toplc & S numbek In Dec. & Am. Digs. 1907 to cJate, & Rjp'r Indexes 
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assent, and his sald waiver and plea of guilty were duly entered upon the 
journal and docket of said court, and upon the calllng of the proceeding 
agalnst him in sald court and entry discharging hlm was duly niade by said 
court. 

"This défendant, further answering, dénies each and every allégation in 
plalntifC's pétition contained, net hereinbefore speciflcally adinitted, and avers 
that the said éjection and arrest of sald plalntlff were made without force 
other than was reasonably necessary to efîect the same." 

There was a verdict and judgment for the plaintiff. The errors 
assigned relate only to the second cause of action. 

Reigherd was originaliy arrested under the accusation of being 
found on one of the company's passenger cars in its station at Cleve- 
land, Ohio, in a state of intoxication and disorderly, by a .spécial 
police ofïicer in the employment' of the railway company. He was 
removed from the car in which he was so found, and detained in the 
company's station until a police officer of the city could be called, 
by whom he was taken to the central police station and there detained 
for examination. In the course of an hour the accused promised to 
behave, and upon signing a stipulation was discharged and allowed to 
résume his journey. This stipulation was accordmg to the usual prac- 
tice in petty misdemeanors, and was in thèse words; 
"State of Ohio, Ouyahoga County — ss. 

"In the Police Court of the City of Cleveland. 
"Tlie City of Cleveland, v. George Reicherd. Waiver. 

"Cleveland, O., July 1, 1906. 

"I hereby waive the reading of the affldavit in the above-entitled action, 
walve the right to be personally présent in the police court of said city, 
upon my trial enter a plea of guilty to the charge of Intoxication, and throw 
myself upon the mercy of the court. George Reicherd. 

"Witness: A. Walker, Lieut." 

At a session of the police court the following morning the case was 
disposed of by an entry covering this and other cases where like 
waivers had been signed, in thèse words : 

"Monday, July 2, 3906. George Reicherd. Intoxication. Waiver filed. Plea 
of guilty entered in each case [referring to other persons in similar situa- 
tions, whose names are also set out], and défendants are discharged." 

Under thèse undisputed facts, we think the second cause of action 
was not made out, and that the court erred in not so instructing the 
jury. An arrest without a warrant, by one clothed with the authority 
of a police officer, of one found by him in a public place in a state of 
intoxication, or acting in a disorderly manner, and his détention for 
the action of the proper police authorities, is not a false arrest, nor 
his détention a false imprisonment. Cooley on Torts, (3d Ed.) p. 307. 

Being found in a state of intoxication is a statutory misdemeanor 
in Ohio. Rev. St. §§ 6,940, 6,795. The employé of the railway com- 
pany who made the arrest, and who removed Reigherd from the car 
in which he was found, was a regularly quahfied and commissioned po- 
lice officer, clothed with ail the authority and powers "of policemen 
of cities of the first class," when directly in the discharge of his duties 
for the railway company upon its premises. Rev. St. Ohio, §§ 3437, 
3438, 3429. The city of Cleveland is a city of the first class, and its 
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police court has jurisdiction of misdemeanors committed within its- 
limits and within four miles thereof. Rev. St. Ohio, § 1785 ; Act Jan. 
22, 1904 (9^ Ohio Laws, p. 7). The powers of its police court are 
those incident to courts of common pleas so far as necessary to exercise 
its jurisdiction. Rev. St. Ohio, § 1791. And it may make rules of 
practice. Rev. St. Ohio, §§ 17'94, 1795. One arrested upon an accusa- 
tion of misdemeanor within its jurisdiction may in writing admit his 
guilt and be tried by the court without a jury, and in his absence upon 
such plea of guilty. Rev. St. Ohio, § 7301. His arrest without a war- 
rant was authorized, if he was in fact found either disorderly or in a 
State of intoxication by the spécial officer who made the arrest. Sec- 
tion 7129, Revised Statutes of Ohio, provides expressly that any sher- 
iff, constable, watchman, or public officer "shall arrest and detain any 
person found violating any law of this state, or any légal ordinance of 
a city or village, until a légal warrant can be obtained." 

But if we assume that there was évidence upon which Reigherd 
might hâve gone to the jury upon the question as to whether he was 
arrested upon a view of the spécial officer, or whether in point of fact 
he was either intoxicated or disorderly, or that the arrest was made 
without probable :cause to believe that he was at the time of arrest ei- 
ther intoxicated or disorderly, the plaintiff, by his voluntary waiver of 
a warrant, and his voluntary plea of guilty, thereby waived any right to 
deny the legality of his arrest or détention. So are the weight of the 
authorities and the clear prépondérance of reason. 2 Am. & Eng. 
Ency. p. 910; Billington v. Hoverman, 18 Ohio Cir. Ct. R. 637; Wil- 
liamson v. Wilcox, 63 Miss. 335; Howe Mach. Co. v. Lincoln, 34 Kan. 
133 ; Junction City v. Keeffe, 40 Kan. 275, 19 Pac- 735 ; Williams v. 
Shillaber, 153 Mass. 541, 27 N. E. 767; Saunders v. Gallaher, 3 
Humph. (Tenu.) 445 ; Ilsley v. Harris, 10 Wis. 95 ; Maxwell v. Deens, 
46 Mich. 35, 8 N. W. 561. That Reigherd's plea of guilty would be a 
complète défense to an action for malicious prosecution is clear. Such 
a termination of the prosecution would establish conclusively that the 
prosecution was upon probable cause, and probable cause is an answer 
to a suit for malicious prosecution. Wheeler v. -Nesbitt, 24 How. 544, 
16 L. Ed. 765; Stewart v. Sonneborn, 98 U. S. 187, 195, 35 h. Ed. 
116; Crescent Live Stock Co. v. Butchers' Union, 120 U. S. 141, 7 
Sup. Ct. 472, 30 L. Ed. 614. A termination of a prosecution by nol. 
pros. by consent of the défendant, or by a comprorhise, is such a termi- 
nation as to leave no foundation for denying that there was probable 
cause. Wilkinson v. Howell, 1 MoOd. & M. 495 ; Mayer v. Walter, 64 
Pa. 383; Welch v. Cheek, 136 N. C. 353, 34 S. E, 531; Langford v. 
Raili-oad Co., 144 Mass. 531, 11 N. E. 697 ; Atwood v. Beirne, 73 
Hun, 547, 36 N. Y. Supp. 149; Jones v. Foster, 43 App. Div. 33, 59 
N. Y. Supp. 738; Williamsori v. Wilcox, 63 Miss. 335; Billington v, 
Ifoverman, 18 Ohio Cir. Ci R. 637. While there are material dif- 
férences between actions for 'illégal arrest and actions for false im- 
prisonment or malicious prosecutions, yet in most important respects 
the actions are cognate. 

Take the case at bar. Reigherd was arrested upon an accusation of 
being intoxicated. The arrest was made without a warrant, but by one 
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"having the power and authority of a police officer, and therefore the 
right to arrest and detain one found by him in a state of intoxication 
until a warrant could be obtained. Now, this arrest was plainly law- 
ful, although without a warrant, if he was found by the spécial officer 
in a State of intoxication. Whatever the offense of Reigherd, if any, 
it was one in view of the officer who made the arrest. When, there- 
fore, he waived the production of an affidavit which might hâve been 
made after the irrest, and pleaded guilty to the accusation upon which 
he was arrested, that waiver and plea destroyed the very foundation of 
any action for illégal arrest, whether the arrest was for a past offense 
without a warrant, or without probable cause to believe him in a prés- 
ent State of intoxication. In this respect the principles applicable to 
this case are those applicable to a case of malicious prosecution. Sound 
principles of public policy are opposed to sustaining a suit which is in- 
consistent with the voluntary action of the plaintiff in waiving an af- 
fidavit, as well as évidence of the truth of the accusation by a plea of 
guilty, thereby shutting out évidence which might hâve established. the 
lawfulness of the arrest. 

The verdict was a gênerai verdict. If upon either one of the causes 
of action there was no liability, the judgment was erroneous. We say 
nothing as to the first cause of action, as no assignments of error hâve 
been made. 

Judgment reversed, and new trial awarded. 



THOMSEIN et al. v. UNION CASTLE MAIL S. S. CO. et al. 

(Circuit Court of Appeals, Second Circuit October 1, 1908.) 

No. 195. 

1. APPEAL and EeROR (§ 927*)— DlSMISSAI>— Review. 

In revlewiug a judgment dismissing plaintiffs' compTatnt over their ob- 
jection before plaintiffs' testimony iiad closed, it must be assumed that 
plaintiffs, if permitted to proceed, would bave established that which they 
alleged, unless negatived by their évidence or admissions on the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3748; 
Dec. Dlg. § 927.*] 

.2. MosopOLiES (§ 16*)— Resteaint of Trade— Foeeion Commerce— "Combina- 
TioN IN Resteaint of Compétition." 

A combinatlon of shlpowners to prevent compétition between membera 
by maintaining uniform freight rates in South African trade, and to elim- 
inate the possibility of compétition with other lines by requiring shippers 
to pay forfeit money in case they patronized other lines, constituted a 
combination in restraint of compétition and foreign commerce, in con- 
travention of the fédéral anti-trust statute. 

[Ed. Note.- — For other cases, see Monopolles, Cent. Dlg. § 12 ; Dec. Dig. 
S 16.* 

For other définitions, see Words and Phrases, vol. 2, p. 1275; vol. S, p. 
7606.] 

3. MoxopoLiES (§ 12*)— Resteaint of Teade— Reasonableness. 

In an action to ricover treble damages caused by an unlawful combina- 
tion in restraint of foreign commerce, in violation of the fédéral anti- 

•For other oases see same toplo & § NtJMBEB in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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trust statute, whether the restraint of trade caused by the combination 
was reasonable or unreasonaWe was Immàterial. 
[Ed. Note. — For other cases, see MonopoUes, Cent. Dlg. § 10; Dec. Dig. 
- S 12.*] 

4. Monopolies (§ 12*)— Eestbaint or Fobeiqn Commerce— Continuing Com- 

BINATIONS. 

Where a combination In restreint of foreign commerce was continulng, 
It was not materlal to plaintlŒ's rlght.to recover treble damages sustalned 
thereby, under the fédéral anti-trust act, whether the combination was en- 
tered into before or after plaintlffs commenced business, it being equally 
unlawful to prevent a person from engaglng in business as to drive a 
person ont of business. 

[Ed. Note. — For other cases, eëe Monopolies, Cent. Dig. § 10; Dec. Dig. 
§ 12.*] 

5. MoNOPOLiES (§ 12*)— FoEEiGN' CoMMEECœ— Place of Combination. 

Where a combination In restraint of foreign commerce, in violation of 
the fédéral anti-trust act, was put In opération in the United States and 
afCected her foreign commerce, It was not materlal to a suit by a person 
Injured thereby that It was formed In a foreign country. 

[Ed. Note.— For other cases, see MonopoUes, Cent Dlg. § 10 ; Dec. Dlg. 

6. Monopolies (| 28*)— Eestbaint of Fokeign Commerce— Complaint— Dam- 

ages. 

Where a complalnt, ander the fédéral anti-trust act, to recover treble 
damages for a combination In restraint of foreign commerce, alleged that 
plaintlffs were coerced by défendants' unlawful combination to pay a 
sum in addition to a reasonable freight rate, which was held subject to for- 
feiture in case plaintifCs shlpped by other Unes or their consignées receiv- 
ed freight by other Unes, and also contained gênerai allégations of dam- 
age, it sufflclently alleged that plaintlffs had sulïered damage by a viola- 
tion of the act. 

[Ed. Note. — For other cases, see MonopoUes, Cent. Dlg. § 18 ; Dec. Dig. 

a *iO» J 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
For opinion below, see 149 Fed. 933, 

Lorenzo Ullo (Albert M. Yuzzolino, of counsel), for plaintiflfs in 
error. 

Convers & Kirlin and Thomas Thacher (J. Parlier Kirlin, of coun- 
sel), for défendants in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The plaintifïs brought an action for the 
recovery of treble damages under the seventh section of the fédéral 
anti-trust statute. The case came to trial, and the plaintifïs put in a 
part of their testimony, when, over their objection, the trial court dis- 
missed the complaint. 

In determining whether there was error in this action, it must be 
assumed that the plaintifïs, had they^ been permitted to proceed, would 
hâve established that which they alleged, unless negatived by their 
évidence or admissions upon the trial. The complaint allèges, in sub- 
stance, that the défendants were engaged as carriers in the South 
African trade, and entered into a combination in restraint of foreign 

*For other cases see same topic & § nciiIBEr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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trade and commerce in violation of the act by means of a schemè un- 
der which they united as "The South African Lines," fixed rates, and 
shut off outside compétition by requiring shippers to pay a percentage 
in addition to a reasonable freight rate which théy should receive back 
in case — and only in case — -they refrained from shipping by other 
lines. The évidence shows the existence of a "conférence" for the 
purposÊ of fixing and maintaining rates and a return "commission" 
to "loyal" shippers. The manifest purpose of the combination was to 
prevent compétition between members by maintaining uniform rates,, 
and to eliminate the possibility of compétition with other lines by re- 
quiring shippers to pay that which was équivalent to forfeit money. 
The combination, being in restraint of compétition in foreign com- 
merce, was in contravention of the fédéral anti-trust statute. As said 
by the Suprême Court of the United States in National Cotton Oil 
Company v. Texas, 197 U. S. 115, 25 Sup. Ct. 379, 49 L. Ed. 689, in 
speaking of the purposes of the fédéral and state statutes against com- 
binations : 

"According to them, compétition, not combination, siiould be the law of 
trade. If there is evil in this, it is accepted as leiss than tliat wlilch may 
resuit from ttie unification of interests and the power such unification gives." 

See, also, Northern Securities Case, 193 U. S. 197, 24 Sup. Ct. 
436, 48 L. Éd. 679. And if there be any exception to the rule that the 
purpose of the statute is to préserve compétition, it will not be found 
in a combination of carriers which not only éliminâtes compétition 
among themselves, but attempts, in the manner shown in this rec- 
ord, to prevent outside compétition. 

Whether the restraint of trade imposed by the combination was rea- 
sonable or unreasonable is, under repeated décisions of the Suprême 
Court, immaterial. Whether the combination was entered into before 
or after the plaintiffs commenced to do business is equally immaterial. 
The statute applies to continuing combinations. It is as unlawful to 
prevent a person from engaging in business as it is to drive a person 
out of business. That the combination was formed in a foreign country 
is likewise immaterial. It affected the foreign commerce of this coun- 
try, and was put into opération hère. The complaint, therefore, states 
an unlawful combination — a thing "forbidden or declared to be unlaw- 
ful" by the act. And the remaining question is whether the plaintiffs 
were thereby injured in their business or property. 

The complaint allèges, in substance, that the plaintiffs were coerced 
by the unlawful combination into paying a sum in addition to a rea- 
sonable freight rate which was held practically subject to forfeiture 
in case the plaintiffs shipped by other lines or their consignées receiv- 
ed freight by other lines. Thèse are allégations of injuries inflicted by 
the combination. If the plaintiffs were coerced into paying sums of 
money, in excess of reasonable rates, which were held for the very 
purpose of preventing that compétition which the statute is designed 
to promote, they were damaged, within the meaning of the statute, to 
the extent of the sums so paid. Moreover, the complaint contains 
gênerai allégations of damage which we do not find to hâve been with- 
drawn upon the trial. It may be that the plaintiffs will be unable to 
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establish the cssential éléments of the claims for damage which they 
set up. But they are entitled to their opportunity— to their f uU day 
in court. 
Judgment reversed. 



PENNSYIiVANIA. SUGAR REFINING CO. v. AMERICAN SUGAR RB- 

FINING CO. et al. 

(Circuit Court of Appeals, Second Circuit December 15, 1908.) 

No. 74. 

1. Appeal and Erboe (i 919*)— Review— Pbéstjmptions. 

Where defendant's motion to dlsmiss the complaint for fallure to state 
a cause of action was grauted, It must be assumed on a wrlt of error that 
plaintifC, If given an opportunity, would bave establlshed the allégations 
of the complaint. 

[Ed. Note.— For other cases, seè Appeal and Error, Dec. Dig. S 919.*] 

2. MoNOPOMES (§ 17*)— Restbaint of Teade— Statutes. 

If a contract in restraint of trade only afCects products wlthln the 
llmits of the State, it is subject only to state laws, any remote or Incl- 
dental effect on Interstate commerce being insufBcient to brlng it wlthln 
the fédéral law ; but if, In addition, it attempts to control the disposi- 
tion of the manufactured article across state Unes, It then directly afCects 
Interstate commerce, and is wlthln the prohibition of the fédéral aet 

[Ed. Note.— For other cases, see Monopolies, Dec. Dlg. § 17.*] 

3. Monopolies (| 17*)— Conspibacy in Restbaint or Inteestate Oommeece— 

MONOPOLIZING MANUFACTUEE AND SALE. 

Plalntiff klleged that havlng been engaged in the purchase of raw sugar 
In différent states and in their transportatlon to Pennsylvanla, where it 
manufactured the same into reflned sugar and sold the same in Inter- 
state commerce, it suspended business during the Spanish War, and en- 
larged Its reflnery, preparing and Intendlng to résume business, when de- 
fendants Conspired to prevent it from engaging In business, and accom- 
pllshed this resuit by ittduemg plaintlff's majorlty StoGkholder to accept 
a loan, pledglng bis stock as collatéral wlth voting power, by whlch de- 
fendant elected new dlrectors, who voted that plalntiff should do no 
buylness ; that the object of such consplracy was to prevent plalntiff from 
engaging in business in compétition with défendant. Held, that the con- 
splracy alleged directly operated not alone on the manufacture of sugar 
wlthln the state of Pennsylvanla, but on Interstate commerce in the trans- 
portatlon and delivery of both the raw materlal and the manufactured 
product, and was therefore within the fédéral anti-trust act (Act July 2, 
1890, C. 647, 26 Stat. 209 [U. S. Conïp. St. 1901, p. 3200]). 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 
§ 17.*] 

4. Monopolies (§ 28*)— Restbaint of Tèade— Inteestate Commebce—Contin - 

UANCE oï Business. 

Where plalntiff, ïn a suit to recover treble damages under the fédéral 
antl- trust act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, 
p. 320O]), alleged that plalntiff had been engaged in Interstate commerce, 
but had temporarily ceased business and enlarged its reflnery at large ex- 
pense, and prepared and Intended to r^ume business as bef ore, but had 
been prevented from doing so by defendant's alleged acts, the complaint 
was not demurrable as showlng that plalntiff was not engaged in business 
and had no establlshed business to injure at the tlriie of the consplracy. 

[Ed. Note. — For ôthor cases, see Monbipolles, Dec. Dig. § 28.*] 

*For other cases see same toplc & § numbebEq Dec. & Am. Blgs. 1907 to date, & Rep'r Indexe* 
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5. Monopolies (§ 28*) — Restraint of Tkade — Anti-Trust Statute — Com- 

PLAINT. 

A complaint to recover damages under the fédéral anti-trust act (Act 
July 2, 1890, c. 647, 26 Stat. 209 [TJ. S. Comp. St. 1901, p. 3200]) charged 
that défendants combined and conspired to prevent plaintiff from engag- 
ing In business and in Interstate commerce, and indueed S., who was a 
majority stockliolder in plalntlfE corporation, to accept a loan from défend- 
ant Company and pledgé as security a majority of plaintlff's capital stock 
wlth the absolute voting power ; that défendant used such power to elect 
directors favorable to carrylng ont the object of the conspiracy, whicU de- 
fendant did by voting that plaintiff should not engage in business— the 
complaint stated a conspiracy In restraint of Interstate trade and com- 
merce In violation of the act. 

[Ed. Note. — For other cases, see MonopoUes, Dec. Dig. § 28.*] 

6. OOBPOEATIONS (§ 317*)— CONSPIRACT— DiEECTOKS. 

A corporation cannot conspire that its own directors shall be unfaith- 

f ul to It. 

[EM. Note. — For other cases, see Corporations, Dec. Dig. 1 317.* 
Llability of corporation for conspiracy, see note to Hlndman v. First 

Nat. Bank, 39 O. C. A. 17.J 

7. Corporations (§ 317*) — Directors — Wrongful Acts— Effect as to Cor- 

porations. 

Action of directors In the name of their corporation, deftimental to its 
interests and in bad faith, is, with respect to them, the act of the cor- 
poration In name only. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 317.*] 

8. Corporations (§ 317*) — Misconduct or Directors — Rights of Corpora- 

tion— Damages. 

Directors and others conspirlng to obtain action by the directors against 
the interest of the corporation for wrongful and ulterlor purposes are lia- 
ble to the corporation for the damages caused thereby. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 317.*] 

9. Corporations (§ 317*) — Directors — Weongpul Acts op Majority— Cor- 

poration in Pari Delioto. 

Where défendants obtalned control of plaintiff! corporation for the pur- 
pose of ruining it and to prevent plaintiff from ever becoming a compet- 
Itor, and carried ont such unlawful purpose by vote of a majority of 
plaintlff's stock that plaintiff should cease business against the protest of 
the mlnorlty stockholders, the corporation and défendants were not in pari 
delicto. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 317.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, ,see l60 Fed. 144. 

H. Snowden Marshall and George H. Earle, Jr. (Frank S. Black, 
Joseph De F. Junkin, and John W. Hutchinson, Jr., on the brief), for 
plaintiff in error. 

John G. Johnson (Henry W. Taft, on the brief), for défendants 
in error American Sugar Refining Co. and John E. Parsons. 

Howard Taylor, for other défendants in error. 

Beforê LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is an action for the recovery of 
treble damages under the seventh section of the fédéral anti-trust 

•For other cases see same topic & § numeeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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statute (Act Julv 2, 1890, c. 647,-36 Stat. 210 [U. S. Comp. St. 1901, 
p. 3202]). ' . . , 

The complaint allèges, in substance, that the plaintilï, a Pennsylvania 
corporation, had f rom the j'ear 1883 to- the year 1898 been engaged 
in the business of importing raw Sugar from other states and foreign 
countries into the state of Peniisylvania, manufacturing it there into 
refined sugar, and exporting the. manufactured produçt to other states 
and countries; that the plaintifï ceased carrying on such business in 
1898 on account of the Spanish War, and had not actually resumed at 
the time of the conspirâcy complàined of, but at' such time had erect- 
ed a new and enlarged sugar refinery upon its pre.mises in said state 
■of Pennsylvania, and was prepared and intended to résume and con- 
tinue the business which it had before carried on; that the défendants 
conspired to prevent the plaintiff from re-engaging in business, and 
that they accomplished their object by inducing one Segal, who in- 
directly held a controlling stock interest in the plaintiff corporation, 
to accept a loan of a large sum of money and to turn over to them 
such interest, with the voting po\ver attached thereto, which they ex- 
ercised to eleçt new directors and caused such directors to vote that 
the plaintiff shouM do no business. The défendants answered, and 
the case came on for hearing, when a motion was made to dismiss the 
complaint upon the ground that it failed to state a cause of action. 
This motion was granted by the trial court. ■ 

Upon this writ of error we must assume that the plaintiff, if given 
the oppôrtunity, would hâve estsibhshed the allégations of its com- 
plaint — would hâve shown that it was directly engaged in importing 
raw sugar, refining it, and exporting the finished product; that it 
temporarily ceased to do business, and was prepared fo résume with 
larger facilities, when, through the défendants' conspirâcy, it was pre- 
vented from so doing. 

The défendants first contend that the conspirâcy stated in the com- 
plaint relates to manufacture — to production — and, consequently, does 
not directly restrain interstate commerce, in violation of the anti-trust 
statute. This contention is founded upon the décision in United States 
V. E. C. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325, up- 
on which the trial court based its décision. A comparison of the 
Knight Case with the case at bar shows some striking superficial re- 
semblances. Both relate to actions of the American Sugar Refining 
Company in obtaining control of independent sugar refining companies 
in Philadelphia. But there is this fundamental distinction between 
them: The one was an agreement for the restriction of compétition 
which related directly to manufacture and only indirectly to interstate 
commerce ; the other was a conspirâcy to prevent a manufacturer from 
engaging in business which necessarily directly r.estrained interstate 
commerce. An agreement or combination for the élimination of com- 
pétition, from an économie point of view, may not operate in restraint 
of trade. It may actually develop and increase trade.' Such an agree- 
ment, however, from a legâl viewpoint, is necessarily in restraint of 
trade. The law regards compétition as the life of trade, and: so that 
\vhich restricts compétition restrains trade. But a contract in re- 
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straint of trade may or may not be in restraint of interstate trade. If 
it directly affect only production within the limits of a state, it is in 
restraint of intrastate trade and is subject only to state laws. Any re- 
mote or incidental effect upon interstate trade is insufficient to bring it 
within the fédéral enactment. If, however, the contract go further and, 
for example, control the disposition of the manufactured article across 
state lines, it directly affects interstate commerce, and thus may contra- 
vene both state and national laws. On the other hand, a conspiracy to 
prevent a manufacturer who procures bis supplies and disposes of his 
products by means of interstate commerce from engaging in business at 
ail necessarily places restraints upon such commerce. Its flow is re- 
stricted and interrupted. The importation and exportation of articles of 
commerce are directly prevented, and none the less so because the 
conspiracy may be of so wide a scope as to interfère with interstate 
commerce also. 

Now, in the Knight Case there was an agreement for the élimina- 
tion of compétition, and not a conspiracy. In that case the United 
States brought suit to annul certain contracts by which the American 
Sugar Refining Company acquired, through the exchange of shares, 
Controlling interests in several competing refîneries in Philadelphia. 
Thèse refineries continued in opération after such acquisition of con- 
trol, and the amount of sugar refined in Philadelphia was increased. 
The arrangement had for its object a unification of interests in the 
business of sugar refining in Pennsylvania. No intention to place any 
restraint upon interstate commerce was shown, and the contracts in 
question bore no direct relation to such commerce. Any restraint 
which was created by légal construction was indirect and remote. In 
the présent case the éléments of agreement and combination for the 
élimination of compétition are wholly absent. The object of the con- 
spiracy was to exclude the plaintifï from business, not to unité with 
it. The refinery was to be shut down and not operated. The inter- 
state shipments which would hâve resulted from its opération were 
prevented. Instead of there being a development of business ancj in- 
crease of traiific, the possibility of there being any trafific at ail was ex- 
cluded. 

The décision in the Knight Case vi-as that upon the proofs the agree- 
inents there in question related to manufacture — to production — and 
were not in restraint of interstate commerce, although they may hâve 
afifected such commerce incidentally and indirectly. But there is prés- 
ent in this case that which Mr. Chief Tustice Fuller said was absent 
in the Knight, Case, 156 U. S. 1, 17, 1.5 "Sup. Ct. 349, 39 L. Ed. 325: 

"There was nothiiig in the proofs to indicate auy intention to put a re- 
straint upon trade or eonimerce, and tlie fact, as we liave seen, tliat trade or 
commerce miglit be indirectly affected, was not enough to entitle complaln- 
ants to a decree." 

In the présent case the proofs, if supporting the allégations, would 
show a conspiracy which could hâve no other possible resuit than to 
put a direct restraint upon interstate commerce. The complaint allèges 
speciiically that the object and intention of the conspirators was to pre- 
vent interstate importation and exportation as well as intrastate manu- 
160 F.— 17 
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facture. "The object and intention of the combination determined its 
lègality." Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 62 L. Ed. 
488. See, also, Swift v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 
49 L,.. Ed. 518. Had the complaint merely charged a conspiracy to 
prevent the plaintiff from procuring its materials by means of inter- 
state commerce, it would manifestly hâve stated a conspiracy prohibit- 
ed by the statute. In our opinion, it stated such a conspiracy none the 
less when it went further and charged a conspiracy to prevent the 
plaintiff from engaging in any business at ail, interstate or intrastate. 
This extract from the opinion of Mr. Justice Holmes in Swift v. 
United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518, is per- 
tinent : 

"Although the combination alleged embraces restraint and monopoly of 
trade wlthin a single state, Its effeet upon commerce among the states is not 
accidentai, secondary, remote, or merely probable. On the allégations of the 
bill the latter commerce no less, perhaps even more, than commerce wlthin 
a single state, is an object of attack." 

See, also, Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. 
Ed. 488. 

It must be clearly borne in mind that the défendants in this case are 
not charged simply with preventing the plaintifï from engaging in 
a manufacturing business. If they were, the Knight décision would 
undoubtedly be applicable. They are expressly charged also with 
preventing the plaintiff from engaging in interstate commerce — with 
preventing the importation of raw materials and the exportation of 
the manufactured product. In fact, the allégations go so far as to 
charge a conspiracy to prevent the interstate transportation of materi- 
als and products. In the face of thèse allégations this court cannot say, 
as a matter of law, that the main purpose of the conspiracy was to pre- 
vent manufacture, and that its effeet upon interstate trade was inciden- 
tal and remote. The combination in the Knight Case was for the pur- 
pose of procuring control of the corporations in question, and, undoubt- 
edly., of monoplizing the sugar business. The purpose of the con- 
spiracy in the présent case was not only to obtain control of the plain- 
tiff corporation, and thus doubtless acquire a monopoly, but to exer- 
cise the power of control so obtained to whoUy prevent the plaintiff 
from engaging in a business, the carrying on of which necessarily in- 
volved interstate commerce. 

If we are to apply in the présent case the principles of a case in- 
volving a contract or combination for the élimination of compétition, 
those stated in Addyston Pipe, etc., Co. v. United States, 175 U. S. 
239, 20 Sup. Ct. 96, 44 L. Ed. 136, are more nearly applicable than 
those of the Knight Case. In the Addyston Pipe Case Mr. Justice 
Peckham said, distinguishing the Knight Case : 

"The direct purpose of the combination in the Knight Case was the control 
of the manufacture of sugar. There was no combination or agreement, in 
terms, regarding the future disposition of the manufactured article; nothing 
looking to a transaction in the nature of Interstate commerce. The probable 
intention on the part of the manufacturer of the sugar to thereafter dispose 
of It by sending It to some market in another state was held to be immaterial 
and not to alter the character of the combination. * * * The case was 
declded upon the principle that a combination simply to control manufacture 
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was not a violation of tlie act of Congress, because such contract or combina- 
tion did not directly control or affect Interstate conimerce; but that contracta 
for the sale and transportatlon to other states of spécifie articles were proper 
subjects of régulations, because they did fonn part of such commerce. We 
thinb the case now before us involves eontracts of the nature last above 
mentioned, not incidentally or collaterally, but as a direct and Immédiate 
resuit of the eombinatlon engaged In by the défendants. * • * If, there- 
fore, an agreement or eombinatlon directly restralns, not alone the manu- 
facture, but the purchase, sale, or exehange of the manufactured commodlty 
among the several states, it is brought within the provisions of the statute. 
The power to regulate such commerce — ^that is, the power to prescribe the 
rules by which it shall be governed — is vested in Congress, and, when Congress 
has enacted a statute such as the one in question, any agreement or eombina- 
tlon which directly opérâtes, not alone upon the manufacture, but upon 
the sale, transportatlon, and dellvery of an article of Interstate commerce, 
by preventing or restricting Its sale, etc., thereby régulâtes Interstate com- 
merce to that extent, and to the same extent trenches upon the power of the 
national Législature and violâtes the statute." 

In this case the complaint allèges that the plaintiff had been engaged 
in the purchase of raw materials in différent states and in their trans- 
portation to Pennsylvania, in the manufacture of the refined sugar 
there, and in the sale of the manufactured product and its transporta- 
tlon to other states and countries. It further allèges that the object 
of the conspiracy was to prevent the plaintiff from re-engaging in ail 
those undertakings, which was accomplished by preventing it from 
engaging in business at ail. The conspiracy directly operated not alone 
upon the manufacture, but upon the purchase, sale, transportatlon, and 
delivery of an article of interstate commerce by preventing altogether 
such purchase, sale, transportatlon, and delivery, as well as such manu- 
facture. And thereby, in the words of the Addyston Pipe Case, it 
"régulâtes interstate commerce to that extent, and to the same extent 
trenches upon the power of the national Législature and violâtes the 
statute." 

Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, is, 
however, the case which, more than any other, seems of controlling au- 
thority hère. In that case, like this, there was no eombinatlon or agree- 
ment for the élimination of compétition, but a conspiracy to prevent 
a manufacturer from carrying on his business. Mr. Chief Justice 
Fuller said (page 300 of 208 U. S., page 309 of 28 Sup. Ct. [52 L,. Ed. 
488] ) : 

"The averments hère are that there was an existing interstate traffic be- 
tween the plaintlffs and citlzens of other states, and that for the direct pur- 
pose of destroying such interstate traffic défendants comblned not merely 
to prevent plaintifCs from manufacturing articles then and there intended for 
transportatlon beyond the state, but also to prevent the vendees from re- 
selling the hats which they had imported from Connectlcut, or from further 
negotlating with plaintlffs for the purchase and intertransportatlon of such 
hats from Connectlcut to the varions places of destination. So that, although 
some of the means whereby the interstate trafflc was to be destroyed were 
acts within a state, and some of them were In themselves, as a part of 
thelr obvious purpose and effect, beyond the scope of fédéral authority, still, 
as we hâve seen, the acts must be consldered as a whole, and the plan 
is open to eondemnatlon, notwithstanding a negliglble amount of Intrastate 
business might be effected in carrying it ont. If the purposes of the eom- 
binatlon were, as alleged, to prevent any interstate transportatlon at ail, the 
fact that the means operated at one end beyond physical transi)ortation com- 
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nieuced, and at the other end af ter the physlcal trausportatlon ended, was Im- 
materlal." 

The averments in the présent complaint cannot be distinguished in 
principle from those appearing in the Loewe complaint. In both it is 
alleged that the respective défendants combined not only to prevent 
the respective plaintifs from manufacturing articles intended for in- 
terstate transportation, but also to prevent them from engaging in 
interstate transportation and traffic at ail. It is true that in this case, 
as in that case, the conspiracy afifected intrastate as well as interstate 
business, but, as we hâve already seen, it affected the latter none the 
less because it affected the former. 

For thèse reasons, we think that the conspiracy charged in the com- 
plaint does not relate vi^holly to production within the state of Penn- 
sylvania, and that the présent case is not controlled by the Knight dé- 
cision. 

The défendants next contend that the complaint fails to state a cause 
of action, because it appears that the plaintiff was not engaged in busi- 
ness at the time of the conspiracy ; that it had no established business 
to injure. But in the very récent case of Thomsen v. Union Castle 
Mail Steamship Co. (decided October, 1908) 166 Fed. 351, this court 
said: "It is as unlawful to. prevent a person from engaging in business 
as it is to drive a person out of business." A person has a légal right 
to engage in a lawful business. If he is unlawfully excluded from ex- 
ercising this right, when he is prepared and intends to exercise it, he 
sufïers an in jury for which the law awards damages — he is "injured" 
within the meaning of the fédéral statute. He may be unable to prove 
substantial compensatory damages, but in stating the infringement of 
his légal rights he states a cause of action at least for nominal damages, 
and may, perhaps, so state it as to call for exemplary damages. Scott 
v. Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 L. Ed. 632. 

But the défendants further urge that the complaint merely shows 
a naked intention to engage in interstate commerce, and that légal 
damages cannot be predicated upon the prévention of the carrying out 
of any such intention. We cannot so regard the allégations of the 
complaint. It is averred that the plaintifï had been engaged in inter- 
state commerce, had temporarily ceased to do business, had built a 
new refinery at great expense, and was prepared and intended to ré- 
sume business as before. Something more than a mère mental inten- 
tion to engage in interstate commerce is involved when a corporation 
spends millions of dollars in building a sugar refinery which is only of 
use when operated and which can only be operated by engaging in in- 
terstate commerce. The amount of money actually lost in the enter- 
prise cannot be regarded as whoUy spéculative and problematical. 

It is next contended that the complaint failed to show that the de- 
fendants did anything which was "forbidden or declared to be unlaw- 
ful" by the fédéral anti-trust statute. As already shown, however, the 
complaint charges that défendant combined and conspired to prevent 
the plaintiff from engaging in business and in interstate commerce ; 
that they induced Segal to accept a loan from the American Sugar Re- 
fining Company and to pledge as security therefor a majority of the 
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capital stock of the plaintifï corporation under such conditions tliat 
the American Company obtained the absolute voting power thereon ; 
that the American Company ùsed this power to elect directors favor- 
able to the carrying out of the object of the conspiracy, and that such 
directors accomplished such object by voting that the plaintifï should 
not engage in business. The substance of the charge is that the de- 
fendants obtained the control of the plaintifï corporation to ruin it and 
to prevent it from ever becoming a competitor of the American Com- 
pany, and that they carried out their unlawful purpose in violation of 
the trust imposed upon the majority stockholders for the benefît of the 
minority, and by inducing directors to be unfaithful in the performance 
of the duties of their office. In our opinion, the complaint sufficiently 
States a conspiracy in restraint of Interstate trade and commerce within 
the meaning of the fédéral statutes. Indeed, no more effectuai means 
to make a conspiracy effective could be devised than the manipulation, 
in the manner described in the complaint, of the control afïorded by 
holding a majority stock interest — manipulation wholly in violation of 
the trust obligation of a majority stockholder to the minority and of 
the directors to ail the stockholders. 

It is finally contended that, if the conspiracy was illégal, the plain- 
tifï was a party to it, and cannot maintain an action against the other 
parties. The answer to this contention is that a corporation cannot 
conspire that its own directors shall be unfaithful to it. Action which 
directors take in the name of their corporation, detrimental to its in- 
terests and in bad faith, is, with respect to them, the act of the corpo- 
ration in name only. Directors and other persons entering into a con- 
spiracy to obtain such action for wrongful and ulterior purposes are 
liable to the corporation for the damages caused thereby. Nothing is 
shown in this case to call for the application of the doctrine, "In pari 
delicto potior est conditio defendentis." 

It may be that the plaintifï will be unable to establish the allégations 
of its complaint — will be unable to show any such unlawful conspiracy 
as it allèges. But the allégations are very broad and sweeping. They 
State a cause of action, and the plaintifï is entitled to an opportunity 
to prove them if it can. 

There was error in dismissing the complaint, and, accordingly, the 
judgment of the Circuit Court is reversed. 



AMERICAN BANANA CO. v. UNITED FRUIT CO. 
(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 05. 

1. MoNOPOLiEs (§ 28*)— Anti-Tkust Act— Existjng Business. 

In order to state a cause of action for damages for conspiracy In re- 
straint of interstate commerce under the fédéral anti-trust act, it Is not 
necessary to allège Injury to au existing business, thougli it is necessary 
to State facts sliowlng an intention and preparedness to engage lu business, 
it being as unlawful to prevent a person from engaging In business as it 
is to drive one out of business. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 28.*] 

•For other caees see same topie & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. MOWOPOLIÏS (§ 28*)— OONSPIBAOT IN Restbaint of Inteestatk Commekob— 
OOMPLAINT— INOIDBNTAL ALLEGATIONS. 

Where a eomplalnt for consplraey In restralnt of forelgn commerce In 
violation of the fédéral anti-trust act cliarged Injury to plalntlfE's planta- 
tion by Costa Rican officiais resultlng from an alleged consplraey wlth 
défendant, and also that défendant controUed the banana market In the 
West Indles and In Central and South America and prevented plalntlff 
from buylng, and shipping bananas to the United States and selllng them 
to its gréât profit, whieh it would otherwise hâve done, such latter allé- 
gation would be treated as Incldental to plalntiff's demand for damages 
for InJury toits plantation, in the absence of an allégation that plalntlff 
had Invested any money in preparlng to engage In buylng, shipping, and 
selllng bananas as a business independent of the opération of Its own 
plantation. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dlg. § 28.*] 

8. International Law (§ 12*)— Acts of FoIbéign Goveenmbnt. ' 

Where Costa Rica was de facto soverelgn over that part of Panama, In- 
cludlng the McConnell concession, at the tlme plalntlfFs plantation and 
rallroad in such concession was Injured by the acts of the Costa Rlcan 
soldiers and officers actlng under governmental authority, such acts were 
Immune from investigation or review by the courts of the United States. 
[Ed. Note. — For other cases, see International Law, Dec. Dlg. § 12.*] 

4. Pbincipal and Agent (§ 14*) — Goveenment and Informée — iNroBMEB's 
Liabilitt. 

Where plalntiCC's plantation In Panama, over which the Costa Rlcan 
government exerclsed de facto sovereignty, was Injured through the acts 
of the Costa Rican offlcers and soldiers actlng pursuant to an alleged con- 
splraey between the offlcers of the Costa Rlcan government and défend- 
ant, plalntiff's competitor in business, défendant could not be charged 
wltli the acts of such Costa Rlcan officiais on the theory that the Costa 
Rlcan government merely acted as defendant's agent In carrying out Its 
desirea, there belng nothlng to show that the Costa Rlcan government was 
not actlng oh its own responslbility and In its governmental capaolty. 
[Ed. Note. — For other cases, see Principal and Agent, Dec. Dlg. S 14.*] 

6. ToETS (§ 22*)— Joint Toet-Fbasoes— Government and Individual. 

Where offlcers and soldiers of Costa Rica committed déprédations on 
plalntiff's plantation In Panama, through an alleged consplraey between 
défendant and the governing officiais of Costa Rica, défendant and the 
Costa Rican governruent could not be regarded as joint tort-feasors. 

[Ed. Note. — For other cases, see Torts, Dec. Dlg. § 22.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. . 

For opinion below, see (C. C) 160 Fed. 184. 

Wheeler, Cortis & Haight (Everett P. Wheeler, Clarence B. Smith, 
and John W. Griffen, of counsel), for plaintiff in error. 

Strong & Cadwalader (Moorfield Storey and Henry W. Taft, of 
counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit- Judges. 

NOYES, Circuit Judge. This is an action for thé recovery of treble 
damages under the seventh section of the fédéral anti-trust statute 
(Act July 2, 1890, c. 647, 26 Stat. 210 [U, S. Comp. St. 1901, p. 3202]). 

The complaint allèges, in substance, that the défendant corporation 
was organized in 1899, and thereafter at ail times engaged in the busi- 
ness of importing bananas into the United States from Central and 
South America; that in 1899 and subséquent years, for the purpose of 

•For other oase^ sec same topic & 9 nidmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



AMERICAN BANANA CO. V. UNITED FRUIT CO. 263 

monopolizing the banana trade between such countries, of regulating 
prices, controlling production, and preventing compétition, the défend- 
ant acquired the property and business of several competing corpora- 
tions and individuals, entered into contracts regulating prices and re- 
stricting business with other competitors, acquired controlling stock 
interests in still others, and organized a common selling agent for ail; 
that in April, 1903, one McConnell began to make a banana plantation 
upon the northerly bank of the Sixola river in Panama, then a part 
of the United States of Colombia, and to build a railway Connecting 
said plantation with the nearest port and afïording the only practica- 
ble means of access to the plantation; that said McConnell obtained 
the transfer of a concession to build such railroad from an officiai of 
the United States of Colombia, who subsequently recommended to his 
government that Costa Rica be allowed to administer the territory 
through which it was to run, notwithstanding such territory had pre- 
viously been awarded to Colombia by an award of the Président of 
France acting in accordance with a treaty between Colombia and Costa 
Rica ; that in November, 1903, that part of the United States of Col- 
ombia known as the "Department of Panama," and including the ter- 
ritory in question, revolted and became the republic of Panama; that 
in June, 1904, the plaintiff corporation, which had been organized for 
the purpose of growing and buying bananas in Central America and 
importing them into the United States, purchased said plantation and 
concession from McConnell, and spent large sums of money in the 
development of the plantation and construction of the railroad; that 
in July, 1904, Costa Rican soldiers and officiais, instigated and in- 
duced by the défendant, seized a portion of the plaintift's plantation 
and a cargo of supplies recently landed thereon; that said soldiers 
and officiais hâve continued to forcibly occupy and hold said portion of 
said plantation, hâve stopped the construction and opération of said 
railroad, and hâve wholly prevented the plaintiff from carrying on 
its business; that the plaintiff has endeavored to induce the govern- 
ment of Costa Rica to withdraw its soldiers and officiais, but such 
government has refused to do so; that the défendant has purchased 
an alleged title to the plaintiff's plantation, and has instituted certain 
proceedings thereunder, and that the défendant and its associâtes hâve 
combined to prevent the sale of bananas to other exporters than them- 
selves, and hâve made such arrangements with growers that there is no 
market in which bananas can be purchased by the plaintiff for export. 

The défendant answered, and the case came on for trial, when the 
défendant moved to dismiss the complaint upon the ground that it fail- 
ed to State a cause of action. This motion was granted by the trial 
court, and the plaintiff brings this writ of error. 

The seventh section of the fédéral and anti-trust statute, upon which 
this action is brought, provides that any person "injured in his busi- 
ness or property" by reason of anything forbidden or declared to be 
unlawful by the act may recover threefold damages. It is then of first 
importance to ascertain what actions of the défendant hâve injured 
the plaintiff. If the complaint contains allégations of actions which 
hâve not had that effect, it is unnecessary to consider them, however 
much they may contravene the other provisions of the statute. ThUs 
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the averments concerning the various combinations for the élimina- 
tion of compétition, standing by themselves, are immaterial. If the 
défendant had not done the things which injured the plaintiiï, no 
cause of action would be stated, even if it were apparent that tlie pre- 
existing combinations had been of the most unlawful nature. So the 
allégations concerning the purchase of the alleged title and the com- 
munication of the Colombian oiîficial to his government are immaterial, 
because it does not appear that they injured the plaintiff. 

The only damages claimed in the complaint are — stated inversely to 
the order of their importance: (1) For the injury resulting from the 
securing of control by the défendant and its associâtes of the banana 
market. (2) For the injury to the plantation, business, and railroad 
inflicted by the Costa Rican officiais. 

Now, in order to state a cause of action for damages under the stat- 
ute, it is not necessary to aver an injury to an existing business. As 
said by this court in Thomsen v. Union Castle Mail Steamship Co. 
(decided October, 1908) 166 Fed. 251, "it is as unlawful to prevent a 
person from engaging in business as it is to drive a person out of busi- 
ness." See, also, Pennsylvania Sugar Refining Co. v. American Sugar 
Refining Co. (decided this day) lèô Fed. 254. But it is necessary to 
state facts showing an intention and preparedness to engage in busi- 
ness. Thus in the Pennsylvania Sugar Refining Case it was alleged 
that the plaintiiï had erected and equipped a sugar refinery, and was 
prepared and intended to engage in the manufacture and sale of sugar, 
when it was prevented from so doing by the acts of the défendants. 
In the présent case, however, it is not alleged that the plaintiff had 
made any préparations to engage in the business of buying bananas 
independently of the opération of its own plantation, nor that it desired 
or intended to engage therein as a separate and independent business. 
It is not averred that the plaintiflf invested any money in preparing to 
engage in any such independent business ; nor does the extent to 
which, nor even the country in which, it desired or intended to engage 
therein, appear. The only allégation is that the defendant's control of 
the banana market in the West Indies and Central and South America 
prevented the plaintiflf "from buying any bananas and shipping them 
and selling them in the United States, as it would otherwise bave done 
to its great profit." But in view of the other allégations of the com- 
plaint, and of the fact that this demand is stated as the basis for claim- 
ing "additional" damage, we think that it should be treated as being 
incidental to the more substantial demand for damages for injuries 
to the plantation and railroad — that the plaintiflf intended to deal in 
bananas from other plantations only as auxiliary to its principal busi- 
ness of growing and shipping its own fruit. Certainly the alléga- 
tions are too indefinite and uncertain to state a cause of action based 
upon an independent and separate demand. Therefore, unless our in- 
quiry shows that the complaint states a cause of action growing out of 
the acts of the Costa Rican officiais, we must hold that it was properly 
dismissed. 

In pursuing this inquiry we may consider, in addition to the facts 
stated in the complaint, those appearing in the letter of Secretary Root 
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to the American minister at Panama. In this letter the Secretary says, 
among other things : 

"In tlie Department's conception of this matter, Costa Rica exercises at 
présent a temporary de facto sovereignty over ttie territory included in tlie 
McConnell concession, subject of right to be diverted at any time at the will 
of Panama, but aetually continuing until such time as the pending boundary 
treaty is ratifled. * * * 

"In considering the présent connection of Panama witli the territory in 
question, it would appear that that state has consented that Costa Rica 
continue as the de facto sovereign until the ratification of the treaty. If 
Panama should interfère and seek to exercise at présent jurisdictlon north 
of the Sixola river, tliis would be inconsistent with her récognition of Costa 
Rica's temporary sovereignty in that district. In the view of the Depart- 
ment, as long as the latter government Is the sovereign in possession, what- 
ever attributes that accompany or attend possession should be conceded to 
her, Including the right to control by taxation, or otherwise, importations, 
etc., at Gadocan." 

Whatever, therefore, may hâve been the Loubet award or its effect 
with respect to the boundary line between Costa Rica and Colombia 
— whatever may hâve been the rights de jure^ — we must start with the 
proposition that the plaintiiï's plantation at the time of the acts in ques- 
tion was in territory over which Costa Rica was de facto sovereign. 
We must also treat the acts of the soldiers and officiais of Costa Rica 
as acts done by the authority of the government of that country. The 
complaint shows that that government in effect ratified such acts and 
refused to withdraw from the plaintifif's plantation. 

Now the only theory upon which the plaintiff can be awarded dam- 
ages against the défendant is that it is responsible for unlawful acts 
instigated by it. It cannot be held responsible for procuring that to 
be done by authority of the government of Costa Rica which was law- 
ful. Consequently this court is called upon to investigate the lawful- 
ness of acts done under the authority of a foreign independent state. 
But this court cannot undertake any such investigation. The acts com- 
plained of were adopted by the government of a sovereign state in its 
political capacity and in 'the exercise of its de facto sovereignty. The 
question of their legality or illegality cannot be determined by the 
courts of another country. 

In Underhill v. Hernandez, 65 Fed. 577, 579, 13 C. C. A. 51, 38 L. 
R-. A. 405, this court said : 

"Conditions of comity and of the hlghest expediency require that the con- 
duct of States, whetlier in transactions with other states or with individuals, 
their own cltizens, or foreign citizens, should not be called in question by the 
légal trlbunals of any other jurisdictlon. The citizens of a state bave an 
adéquate redress for any grievance at its hands by an appeal to the courts 
or the other departments of their own government. Foreign citizens can rely 
upon the intervention of their respective governments to redress their wrongs 
even by a resort, if necessary, to the arbitrament of war. It would be not 
only offensive and unnecessary, but it would imperil the amicable relations 
between governments and vex the peace of nations, to permit the sovereign 
acts or political transactions of states to be subjected to the examination of 
the légal trlbunals of other states." 

And in affirming the judgment in the Hernandez Case the Suprême 
Court of the United States said (168 U. S. 251, 18 Sup. Ct. 84, 43 
L. Ed. 456): 
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"Every sovereign state is bound. to respect the Independence of every other 
sovérelgn state, and the courts of one country will net sit in judgment on 
the acts of the governinent of another wlthin Its own territory. Redress of 
grievances by reason of such acts must be obtained through the means open 
to be avalled of by sovereign powers as between themselves." 

In Webb's Pollock on Torts, p. 137, it is said': 

"An act done by the authority, previous or subséquent, of the government 
of a sovereign state in the exercise of de facto sovereignty, is not examinable 
at ail in the courts of justice of any other state." 

See, also, Duke of Brunswick, v. King of Hanover, 2 H. L. Cas. 1, 
affirming 6 Beav. 1, 13 L. J. Ch. 107; Nabob of Arcot v. East India 
Co., 4 Brown, Ch. 131; Hatch v. Baez, 7 Hun (N. Y.) 590. 

As already indicated, it is sufficient to exclude an examination by 
this court of the lawfulness of the acts in question that they were 
committed in territory over which Costa Rica was the de facto sover- 
eign. Indeed, had that government been merely a de facto government, 
its acts could not be called in question. See Hernandez Case, 65 Fed. 
577, 582, 13 C. C. A. 51, 38 h. R. A. 405. And the letter of the Sec- 
retary of State hère shows that Panama even consented that Costa 
Rica should exercise temporary sovereignty over this territory until 
the ratification of a treaty between them. 

Upon principle and authority, it follows that Costa Rica is entitled 
to immunity from any investigation of its sovereign acts by this court. 
The plaintifï, however, asserts that this immunity is only an immunity 
from suit which has no bearing upon the defendant's liability. But, 
as we hâve seen, the immunity is far broader than this. The validity 
of an act adopted by a sovereign state cannot be inquired into at ail 
■ — diréctly or collaterally — by the courts of another state. Relief must 
be sought in the courts of the former state or through diplomatie 
channels. 

It is f urther urged that the Costa Rican government should be treat- 
ed as the agent of the défendant, and that the défendant should be held 
responsible as principal for its acts. But the relation of a government 
acting in its political capacity to a person who furnishes the informa- 
tion upon which it acts cannot, from the yery nature of things, be that 
of principal and agent. The early case of Rafaël v. Verelst, 2 Wm. 
Black, 1055, cited by the plaintiff, does not sustain any such proposi- 
tion. The very point of that case was that the Nabob who seized 
the plaintiff was not acting as sovereign, but contrary to his own in- 
clination—as "a mère machine, an instrument and engine of the dé- 
fendant" In the présent case, although instigated by the défendant, 
there is nothing to show that the Costa Rican government failed to 
act upon its own responsibility as a sovereign state, or that it ever 
professed to act in behalf of the défendant. 

, Upon similar principles, there is no ground for contending that the 
défendant and the government of Costa Rica were joint tort-feasors. 
That relation, too, is wholly inçonsistent with the relation of a sover- 
eign government acting in its political capacity^ — as the government 
of Costa Rica did — to an informer, ilo matter how malicious the lat- 
ter might be. 
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For thèse reasons, it is held that the acts which resulted in the in- 
jury to the plaintiiï's business and property were those of the govern- 
ment of Costa Rica, for which the défendant cannot hère be held re- 
sponsible. Consequently the complaint — based upon those acts — fails 
to State a cause of action. 

The judgment of the Circuit Court is aiïirmed. 



NEW YORK CENT. & H. R. R. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. Deeember 15, 1908.) 

No. 23. 

1. Caekiers (§ 30*) — Interstate Commerce— "Rates in Fokce." 

"Rates in force," to which Interstate Commerce Act Feb. 4, 1887, c. 
104, § 1, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154), applies, are net 
limited to rates under which transportation bas actually taken place, but 
are those which the carrier has establlshed as Its présent charges for 
transportation, as dlstinguished from those which are obsolète, tentative, 
or perhaps only to take efCeet in the future. They are rates open to 
public Inspection and on which shipments may be niade, if offered. 

[Ed. Note.^Eor other cases, see Carriers, Cent. Dig. § 81 ; Dec. Dig. 
g 30.*] 

2. Ckiminal Law (§ 113*) — Interstate Commekce— Rates— Failtjke to Pub- 

lish—Pbosecution— Venue. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 (U. S. 
Oomp. St. 1901, p. 3156), in force in and prier to 1904, rcquired the flling 
of schedules of Interstate rates with the Interstate Commerce Commission ; 
and Elkins Act Feb. 19, 1903, o. 708, § 1, 32 Stat. 847 (U. S. Comp. St. 
Sîipp. 1907, p. 880), made the willful f allure to comply therewlth a mis- 
demeanor punishable in any fédéral court having .iurlsdiction of crimes 
wlthin the district in which the offense was committed. Held, that the 
offense of failing to flle a rate schedule with a commission is committed 
In Washington, where the commission has its office, and hence must be 
prosecuted there. 

[Ed. Note. — For other cases, see Criminal I^aw, Cent. Dig. % 232; Dec. 
Dig. § 113.*] 

3. Cbiminal Law (§ 113*)— Interstate Commerce— Défenses— Venue. 

Elkins Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 (U. S. Comp. St. Supp. 
1907, p. 880), in force in 1904, provided that every violation of Interstate 
Commerce Act Feb. 4, 1887, c. 104, § 1, 24 Stat. 379 (TJ. S. Comp. St. 1901, 
p. 3154), should be prosecuted in the district in which the violation was 
committed or through which the transportation may hâve been conducted. 
Held, that the last clause of such provision had no application to a car- 
rier's violation of the act by failing to file a rate schedule with the Inter- 
state Commerce Commission; transportation beiiig no élément of such 
offense. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 232; Dec. 
Dig. § 113.*] 

4. Cbiminal Law (§ 113*)^Inteestate Commerce— Ofeenses—Venue— "Con- 

TiNuiNG Offense." 

Elkins Act Feb. 19, 1903, c. 708, § l, 32 Stat. 847 (U. S. Comp. St. Supp. 
1907, p. 880), in force in 1904, provides that if a violation of Interstate 
Commerce Act Feb. 4, 1887, c. 104, § 1, 24 Stat. 379 (U. S. Comp. St. 
1901, p. 3154), and its amendments occurs in one fédéral district and is 
completed in another, it may be dealt with or in either iurlsdiction, 

•For other cases see same topic & % ntjmbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as though the offense had been actually ' and wliolly committed thefeln. 
H eld, that sueh provision was applicable only to a "continuing offense," 
viz., a continuous uulawful act or séries of acts set on foot by a single 
impulse and operated by an unintermittent force, however long a tlme it 
inay occupy, and did uot apply to a violation of the act by the carrier's 
failure to flle a rate scbedule wlth the Interstate Commerce Commission. 

[Ed. Note. — For other cases, see Crimihal Law, Cent. Dlg. § 232; Dec. 
Dig. § 113.* 

For other définitions, see Words and Phrases, vol. 2, p. 1510.] 

In Error to the District Court of the United States for the Western 
District of New York. 

For opinion below, see 153 Fed. 630. 

Hoyt & Spratt (William B. Hoyt and Alfred L. Becker, of counsel), 
for the plaintiff in error. 

S. Wallace Dempsey, Sp. Asst. U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The défendant railroad company, plaintifï 

• in error, was indicted and tried in the Western district of New York 
for the offense of willfully failing tô file with the Interstate Commerce 
Commission certain schedules of rates and charges, as required by the 
act to regulate commerce. The particular rate which it was charged 
that the défendant failed to file was one, made pursuant to a common 
arrangement with other carriers covering interstate transportation, of 
nine cents per hundred pounds for the carriage of petroleum and its 
products from Rochester, N. Y., to Norwood, N. Y., when consigned 
to points beyond. The défendant, having been found guilty, brings 
this writ of error, and urges at the outset that the offense charged was 
not committed in the Western district of New York, and consequently 
that the District Court for that district had no jurisdiction. 

Section 6 of the interstate commerce act as it was in force in and 
prior to 1904, when it is charged the offense was committed, provid- 
ed as follows : 

"Every common carrier subject to the provisions of thls act shall prlnt and 
keep open to public inspection schedules showing the rates and fares and 
charges for the transportation of passengers and property which any siich com- 
mon carrier has established and which are in force at the tlme upon its route. 

* * * Every common carrier subject to the provisions of this act shall flle 
with the commission hereinafter provided for, copies of its schedules of rates, 
fares, and charges which hâve been established and piiblished in compliance 
with the requirements of this section, and shall promptly notify said commis- 
sion of ail changes made in the same." Act Feb. 4, 1887, c. lOt, 24 Stat. 380 
(U. S. Comp. St. 1901, p. 3156). 

Section 1 of the Elkins act, as in force in 1904, provided : 

"The willful failure upon the part of any carrier subject to said acts [the 
interstate commerce act and Its amendments] to flle and publish the tariffs 
of rates and charges as required by said acts * * * shall be a misde- 
meanor, and npon conviction thereof the corporation offending shall be subject 
to a fine. * » * Every violation of this section shall be prosecuted In any 
court of the United States having jurisdiction of crimes within the district 
in which such violation was committed or through which the transportation 
may hâve been conducted; and whenever the offense Is begun in one juris- 

•For other cases see same topio & § numbek in Dec. &~Adi. Dlgs. 1907 to date, & Rep'r Indexes 
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diction and completed in another it may be dealt with, iuquired of, tricd, de- 
termined and punished in eiiîier jurisdiction in tVie same manner as if the 
offense liad been actually and wholly oommitted therein." Act Feb. 19, 19o;{, 
c. 708, 32 Stat. 847 (U. S. OomiJ. St. Supp. 1907; p. 880). 

Section 19 of the Interstate commerce act (24 Stat. 386 [U. S. Comp. 
St. 1901, p. 3169]) provides that the principal ofifice of the commission 
shall be in the city of Washington, and, although provision is made 
for sessions of the commission elsewhere, it does not appear that any 
other offices hâve been estabUshed. 

Assuming, then, tliat the rate in question had been estabHshed and 
pubHshed, and that the défendant was bound to fîle with the commis- 
sion a copy of the schedule containing it, where was it bound to fîle 
it? Manifestly, in the office of the commission in Washington. It 
could be filed with the commission there. No provision is made by 
which it could be filed elsewhere. The duty of the défendant being 
to file the schedule in Washington, where did the omission of duty — 
the violation of the statute — take place? Manifestly, in Washington. 
When an offense consists of an omission to do an act required by law, 
the commission of the offense necessarily takes place where the act 
ought to hâve been done. The offense of failing to file the schedule 
with the commission having been committed in Washington, in the 
District of Columbia, the District Court for the Western district of 
New York had no jurisdiction unless it was conferred by the venue 
provision in the section of the Elkins act already quoted. No other 
statute goes further than that. 

The government contends that this provision does confer jurisdic- 
tion by providing that violations of such section may be prosecuted, 
not only in the district where they were committed, but in districts 
"through which the transportation may hâve been conducted." The 
applicability of this last clause to many of the offenses covered by the 
section is obvions. Thus a prosecution for accepting a rebate for 
transportation may be had either in the district where it was accepted 
or in a district through which the transportation took place. In such 
a case, transportation is clearly an élément of the offense. 

But it is said that the clause is also applicable in a case like the prés- 
ent, and that transportation is an élément of the offense of failing to 
file an established rate, It is pointed out that the provisions of the 
interstate commerce act requiring the publication and fîling of es- 
tablished rates apply only to those in force, and it is said that a rate 
is not in force unless transportation has actually taken place under it. 
This contention seems to us to be without foundation. Rates in force 
are those which a carrier establishes as its présent charges for trans- 
portation, as distinguished from those which are obsolète, tentative, 
or perhaps only to take effect in the future. Rates in force are rates 
in effect — rates open to public inspection and upon which shipments 
may be made, if offered. We think that a rate is in force before trans- 
portation takes place thereunder. 

Omission must be the corrélative of duty. If the failure to publish 
and file a rate is not a violation of the statute until transportation has 
taken place, then the duty to publish and file a rate does not arise un- 
til transportation has taken place. And yet one of the primary purposes 
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of the interstate commerce act was to secure the making public of rates 
to intending shippers. Said section 6 of the interstate commerce act, 
as formerly existing, further provided that, in case any carrier should 
neglect or refuse to file or publish its schedules of rates, the commis- 
sion might apply for an injunction "to restrain such carrier from re- 
ceiving or transporting property until such conimon carrier has com- 
plied with the aforesaid provision of this section of this act." l,i the 
government's contention is correct, this provision was practically a 
nuUity. An injunction against transportation which cannot be issued 
until after transportation has taken place is not likely to prove ef- 
fective. Section 6 of the présent interstate commerce act — substitut- 
ed by the Hepburn act in the place of the section which we hâve ex- 
amined — makes it unlawful for a carrier to engage in transportation 
unless its rates hâve been pubHshed and fiiled. It is now an offense to 
transport without a filed rate, as well as to fail to file a rate. Under 
the statute as it now stands prosecutions may be instituted in any dis- 
trict through which the transportation may hâve. been conducted. But 
we catinot read the provisions of the new statute into the essentially 
différent provisions of the old. 

It is further urged that this prosecution was prôperly instituted 
in the Western district of New York under the clause of the Elkins 
act, already quoted, providing that, where the offenses to which it 
applies are begun in one jurisdiction and completed in another, they 
may be inquired into and punished in either. This provision applies 
to a continuing offense — "a continuous, unlawful act or séries of acts 
set on foot by a single impulse and ôperated by an unintermittent 
force, however long a time it may occupy. Where such an act or sé- 
ries of acts runs through séveral jurisdictions, the offense is committed 
and cognizable in each." Armour Packing Co. v. United States, 153 
Fed. 1, 5, 82 C. C. A. 135, 137, 14 L. R. A. (N. S.) 400.' 

But the failure to file a rate schedule with the Interstate Commerce 
Commission is in no sensé a continuous offense running into différent 
districts. The offense consists in the failure to do a single act in a 
single place, to wit, to file a schedule in Washington. The prépara- 
tion of the schedule is an entirely lawful act, and wholly distinct from 
the duty or omission of duty to file it. The work of préparation is 
ended before the duty to file begins. The case is not at ail analogous 
to the offense of presenting a false claim in one district which was pre- 
pared in another. There the unlawful préparation might well be con- 
sidered an essential part of the unlawful présentation, and the commis- 
sion of the offense as having been commenced where the préparation 
took placé. The distinction is between a continuous unlawful act and 
an unlawful act following a completed lawful act. 

For thèse reasons we hold that thèse proceedings should hâve been 
instituted in the District of Columbia, and not in the Western district 
of New York, and consequently that the District Court for such dis- 
trict was without jurisdiction. 

The judgment of the District Court is reversed. 
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BRIE R. CO. V. WEINSTBIN. 
(Circuit Court of Appeals, Sixth Circuit. January 16, 1909.) 

No. 1,834. 

1. Tbial (§ 260*) — Instructions— Requests Coveeed bt Insteuctions Given. 

An instruction tliat tlie law requires one approaeliing a rallroaû cross- 
Ing to exercise liis faculties of siglit and tiearing to avoid injury, and 
that ordinary care in approactiing a situation so dangerous as a rail- 
road Crossing requlred tliat a person at least looli and listen at such 
sliort distance from the crossing as would enable him to escape Injury, 
and whether be stiould do more — wliether he should stop — depended on 
tlie circumstances of each case, which was for ttie jury to détermine, 
sufficlently covered a request to cliarge that the looklng requlred hefore 
going on a crossing should usually be just before going on the track, or' 
so near thereto as to enable the person to cross before a train, within 
range of hls vlew of the track, going at the usual speed of fast trains, 
would reach the crossing. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 651-659 ; Dec. Dig. 
§ 260.*] 

2. Raileoads (§ 324*) — Cbossino Accident— Caee Required. 

A traveler, apprcaching a public railroad crossing, must exercise that 
caution usually exercised by prudent persons conseious of the danger. 
If the crossing Is particularly dangerous, a corresponding increase of 
caution is required ; the gênerai ruie being that a vigilant use of eye and 
ear is demanded. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1020-1025; 
Dec. Dig. § 324.*] 

3. Tbial (§ 295*) — Insteuctions— Constkuction as a Whole. 

An objection to a detaehed portion of a charge is unsustainable, where 
it is removed by a considération of the context. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 703-717; Dec. 
Dig. § 295.*] 

4. Negligekce (§ 85*) — Childben— Cabe Required— "Oedinaey Caee." 

"Ordinary care," as applied to a child, is the kind of care which chll- 
dren of its âge and intelligence are accustomed to exercise under the 
same or similar circumstances ; and this though he had arrived at the 
âge when he should be chargeable with the care required of an adult 
as a matter of law. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 121-129; 
Dec. Dig. § 85.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5029-5042 ; 
TOI. 8, pp. 7739, 7740. 

Age as afCecting contributory négligence, see note to Atchlson, T. & 
S. F. Ry. Co. V. Hardy, 37 C. 0. A, 362.] 

5. Teial (§ 256*) — Instructions— Specificness. 

In the absence of a request for more spécifie instructions bearing on the 
expérience and maturity of deceased, a boy of 14, an instruction re- 
ferring to deceased as a boy, and direeting the jury, in determining his 
contributory négligence, to consider his âge, intelligence, expérience, and 
surrounding situation, and charging that ordinary care as applied to him 
was the kind of care boys of his âge and Intelligence were accustomed 
to exercise under the same or similar circumstances, boys of ordinary 
prudence of his âge, was not erroneous in its référence to deceased's 
immaturity. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 628-641; Dec. 
Dig. § 256.*] 

*For other cases see same toplo & § numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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6. Raileoads (i 318*)— Crossins Signals— Statutes. 

Oompliance with Rev. St. OMo, § 8336. prescrlblng certain signals hy 
bell and whistle to be given by a railroad englue on approacliing a lilgh- 
way erossing, does not excuse the railroad froni taliing other précautions, 
if the particular situation Is such as to require them. 

[E)d. Note. — For other cases, see Railroads, Cent. Dlg. § 1005 ; Dec. Dig. 
§ 313.* 

Duty to give warnlng signals at erossings, see note to Ohesapeake & 
O. Ry. Oo. V. Steele, 29 C. C. A. 90.] 

7. Raileoads (§ 350*) — Crossing Accident — Statutoey Signals — Négli- 

gence. 

Décèdent vvas killed at a public street erossing as defendant's railroad 
was entering a eity. There was a conflict of évidence as to whether the 
signals required by Rev. St. Ohio, § 3336, were given, and also as to the 
speed of the train, and whether falling snow was such as to obscure a 
vlew of the approaching train, and of tîie erossing from the train, Held, 
that the court properly charged that the giving of the statutory signais 
was not conclusive of the railroad company's freedom from négligence, 
and that it was for the jury to détermine whether other précautions 
were required. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 350.*] 

S. Raileoads (§ 350*) — Crossing Accident — Contributoey Négligence— 
Physical Facts. 

Where, in an action for death at a railroad erossing, there was évi- 
dence that deceased stopped, looked, and listened shortly before going 
on the track, and that there was such a snowstorm in the face of one 
looking in the direction from whlch the train approached as to greatly 
obscure the vlew, and, as to the speed of the train, whlch might war- 
rant an inference that it was not in sight when décèdent started to cross, 
but came on him too swlftly to permit his escape, the fact that the track 
was straight, and the view unobstructed by curves, buildings, or stand- 
ing cars, was insufflcient to charge décèdent with contributory négligence 
as a matter of law. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 350.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

L. A. Manchester and T. H. Gillman, for plaintiff in error. 
D. F. Anderson, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

LURTON, Circuit Judge. This is an action by the administrator 
of Phihp Weinstein fur his tortious death, occasioned by his collision 
with a railway train at a street erossing at Niles, Ohio. There was a 
jury, and verdict and judgment for the plaintiff below. 

There are four errors assigned upon requests for spécial charges 
which were refused. One of them was in thèse words: 

••The looking required, before going upon a erossing, should usually be 
just before going upon the track, or so near thereto as to enable the person 
"to get across before a train, wlthin range of his view of the track, going 
at the usual rate of speed of fast trains, would reaeh such erossing." 



Upon this gênerai subject the court had already said to the jury: 

"The law requires of one who is approaching a railroad erossing that he 
exercise his faculties of sight and hearing to avoid injury, and ordinary 

•l'or othêr" cases see sair.e toplc & § number in Deo. & Àm. Pigs. MO? to date, & Rep'r Indexes 
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oare in sueh a case requires that, In approaehing a situation so dangerous as 
a railway crossing, a person sliall at least look and listen at sudi short dis- 
tance from the croisslng as to enable liim to escape injury. Wliether he should 
do more tlian ttiat, wliether he sliould stop, dépends upon the circumstances 
of each particular case. It is ail for you to détermine under ail the circum- 
stances In the case." 

The charge as given was a clear and sound exposition of the law 
applicable, and the court was under no obligation to repeat it, or to 
put it in the language of the request. In Railroad Co. v. Farra, 66 
Fed. 496, 501, 13 C. C. A. 602, 607, this court said: 

"The fundamental rule coucernlng the care to be exercised at a public rail- 
road crossing by a tra vêler is that he must exercise that degree of caution 
usually exercised by prudent persons, consoious of the danger to which they 
are exposed at sueh crosslngs. If a crossing is peculiarly dangerous, a 
oorrespondlng increaso of caution is required. The gênerai rule would, of 
course, deniand that a vigilant use should be made of the eye in looking and 
of the ear in hearing. The failure to exercise thèse faculties by one approaeh- 
ing a crossing would be sueh a departure from the observance of that degree 
of caution exercised by prudent persons at sueh crossings as to raise, under 
ordinary circumstances, an inference of négligence about which reasonable 
men would not disagree." 

To the same effect are the subséquent cases of McGhee v. White, 66 
Fed. 502, 13 C. C. A. 608, and Illinois Central Railroad Co. v. Jones, 
95 Fed. 370, 37 C. C. A. 106. 

The charge as to the reciprocal character of the duties of those 
operating a train approaehing a crossing and of travelers approaehing 
a crossing was in accord With the settled law as declared in Conti- 
nental Improvement Co. v. Stead, 95 U. S. 161, 164, 24 L. Ed. 403, 
and B. & O. Railroad Co. v. Griffith, 159 U. S. 603, 609, 16 Sup. Ct. 
105, 40 Iv. Ed. 274. The remainder of the requests denied need not 
be considered in détail. The gênerai charge substantially included 
them. 

There are a number of errors assigned upon fragments of the gên- 
erai charge. Nearly every sueh assignment disregards the context. 
This is unjust to the trial judge and a waste of effort; for it is the 
duty of the court to give a reasonable interprétation to the instructions 
upon any particular subject, and, for this purpose, will examine the 
charge as a whole. To illustrate : The plaintiff in error assigns error 
upon thèse words : 

"So that the question of liability is to be answered by the view you take of 
the duty and conduct of the parties involved in this accident at the time the 
accident occurred and immediately before." 

The sentence criticised follows a brief statement of the issues the 
jury were to try, and was followed by a statement of the law apfilicable 
to the case and a close définition of the issues of fact which must 
détermine the resuit. The covirt referred to the deceased as a boy, 
and told the jury, in substance, that in determining his contributory 
négligence they would consider "his âge, his intelligence, his expéri- 
ence, and the surrounding situation, etc." Again he said : 

"Ordinary care, as applied to him, Is the kind of care which boys of his 
âge and Intelligence are accustomed to exercise under the same or similar 
circumstances, boys of ordinary prudence of his âge." 

166 F.— 18 
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That the deceased was a boy of 14 is not disputed. But it is said 
the court should hâve treated him as of full responsibility and so 
instructcd the jury. Doubtless there is a period in the life of a minor 
when the full care due from an adult may be exacted as a matter of 
law. There are cases to that effect. Nagle v. AUeghany Raiiroad 
Co., 88 Pa. 35, 39, 33 Am. Rep. 413 ; Dietrich v. B. & O. Raiiroad Co., 
58 Md. 347;- 2 Thompson on Neg. § 1440. 

The question of contributory négligence by the deceased was one to 
be established affirmatively as a défense, and in the case of a minor 
must be determined with référence to his âge, his expérience, and the 
particular situation. Although a child may hâve reached an âge when 
responsible in law for his conduct, yet no higher degree of care 
should be expected than is usually exercised by persons' of similar âge, 
judgment, and expérience. Undoubtedly the degree of care which 
should be required of a boy of 14 years of âge is much greater than 
from oije of half his âge. So the expérience of a boy of 14 may be 
such as to exact from him the care of an adult. Thèse principles are 
well settled by this court and by the Suprême Court. Felton v. Au- 
brey, 74 Fed. 350, 353, 20 C. C. A. 436 ; Illinois Central Raiiroad Co. 
V. Jones, 95 Fed. 370, 37 C. C. A. 106 ; Raiiroad Co. v. Stout, 17 Wall. 
657, 21 L. Ed. 745; Raiiroad Co. v. McDonald, 153 U. S. 281, 14 Sup. 
Ct. 619, 38 L. Ed. 434. In the absence of a request for more spécifie 
instructions bearing upon the expérience and maturity of the deceased, 
we cannpt say that the court erred in its référence to his immaturity. 

Error is assigned upon a paragraph in the charge in thèse words: 

"It may be, gentlemen of the .jury, that It Is your duty to find that those 
signais were given ; but it vvould not foUow, because they were given, that 
therefore the raiiroad compauy had performed ail of its duty as applied to 
this particular case, and it may or It may not hâve been ail that it ouglit to 
do, accordlng to the circumstances assdciated with this particular situation. 
Whether or not a signal by two long blasts and two short blasts of the 
whistle 1,000 or 1,500 f eet back of this crosslng, cpupled with the rate of 
speed at which the train was running, was a sufflcient notice and waming 
to persons about to croSS that track, is a question for you to détermine in 
your own good judgment, under the instruction and définition I hâve given 
you as to what is ordinary care under the circumstances of a particular situ- 
ation ; and the same rule of care is to be applied by you to the conduct of 
the boy when he was approachlng the crosslng." 

The point relied upon is that if the raiiroad company had complied 
with the Ohio statute (section 3336, Rev. St.) prescribing certain 
signais by bell and whistle upon approaching a highway crossing, 
it would hâve discharged every duty required by law, and that it 
was error to tell the jury that such compliance, under the particular 
circumstances, might not be thedue çare required from the com- 
pany. The Ohio statute does not provide that compliance with 
thèse crossing signais shall excuse the raiiroad from taking other 
précautions, if the particular situation be such as that due care at 
the particular place and time required other précautions. We think 
that compliance with such a statute will not exonerate a railway com- 
pany from the charge of négligence, if the circumstances were such 
as that common prudence and proper regard for the saf ety of travelers 
at such crossing would require other précautions. Grand Trunk Rail- 
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road Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Rail- 
way Company v. Kuhn, 86 Ky. 578, 6 S. W. 441, 9 Am. St. Rep. 309 ; 
Bentley v. Great Pacific Ry. Co., 86 Ala. 484, 6 South. 37 ; Railroad 
Co. V. Perkins, 135 111. 127, 17 N. E. 1 ; Thompson v. Railroad Co., 
110 N. Y. 636, 17 N. E. 690; Chicago & N. W. Railroad Co. v. Neto- 
licky, 67 Fed. 665, 14 C. C. A. 615. 

There was a conflict of évidence as to whether the statutory signais 
were given. There was also a conflict of évidence as to the speed 
of the train and as to whether falling snow did or did not obscure a 
view of the approaching train and of the crossing from the train. 
This évidence raised the question as to whether, even if the signais 
by bell and whistle were given, other précautions should not hâve been 
taken, in view of the probable obscurity of the train by falling snow 
to one at the crossing. This crossing was where the tracks entered 
the city of Niles, and the highway crossed was a public street. Under 
the conditions existing, the charge was eminently proper. 

Neither was there error in refusing to direct a verdict for the plain- 
tifif in error. Confessedly there was évidence to go to the jury as to 
whether the statutory crossing signais had been given. There is, 
therefore, only the question of the contributory négligence of the de- 
ceased. This is sometin%es a question of law, and sometimes a ques- 
tion of fact. There were at least two witnesses who testified to facts 
which tended to show that the deceased stopped, looked, and listened 
shortly before going upon the tracks. But counsel say that, from the 
fact that the track was straight and the view unobstructed by curves, 
buildings, or standing cars, it is clear that the deceased did not look; 
for, if he had looked, he could not but hâve seen, and, if he did see, 
it was gross négligence to persist in crossing. Upon this view of the 
matter the contention is that there was no conflict of the évidence to 
go to the jury, and the court should hâve instructed a verdict upon 
the contributory négligence of the deceased. If the undisputed physic- 
al facts made it so clear as to warrant no other inference than that the 
deceased by the use of his sensés could hâve seen the approach of 
this train, if he had looked before reaching the crossing, in time to 
hâve kept ofif and permitted it to pass, or that he saw the train and 
endeavored to cross in front of it, the court would hâve erred in deny- 
ing the motion for a peremptory instruction. Northern Pacific Railway 
Co. V. Freeman, 174 U. S. 379, 383, 19 Sup. Ct. 763, 43 L. Ed. 1014; 
Tomlinson v. Railroad Co., 134 Fed. 233, 234, 67 C. C. A. 218. But 
in this case there was affirmative évidence of attention, and none of in- 
attention or recklessness, other than the inference that if he had looked 
he could hâve seen, or, seeing the approaching train, had attempted 
to cross in front of it. In contradiction of this inference there was 
évidence that there was such a snowstorm blowing in the face of one 
looking in the direction from which the train approached as to greatly 
obscure the view, and also évidence as to the speed of the train which 
might, in connection with the snowstorm, lead to an inference that 
the train was not in sight when he started to cross and that it came 
upon him too swiftly to permit his escape. The case was not one in 
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which the so-called "physical facts" were necessarily at variance with 
the évidence tending to show the exercise of care. 

The charge as a whole was fully fait and sound, and the judgment 
must be affirmed. 



NYLI>J V. AMERICAN TRUST & SAVINGS BANK. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1908.) 

No. 1,435. 

Bankbuptoy (§ 140*) — Pboperty Passing to Trustée— Property Held as 
Lessee. 

À. purchaser of personal property caused It to be conveyed by bill of 
sale to another, at the same tirae executiug a lease and an agreement 
reciting his ownersliip and that the conveyance was made to enable the 
grantee to obtaln a limited crédit. After sueh lease and agreement h ad 
explred, the owner gave another lease under which the lessee held the 
property at the time of his bankruptcy. HcU, that the property was 
that of the lessor and recoverable by him froni the trustée ; it appeariug 
that it had not been used by the bankrupt as a basis of crédit. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 140.*J 

Appeal f rom the District Court of the Unjted States for the East- 
ern Division of the Northern District of Illinois. 

Newton Wyeth, for appellant. 
Louis S. Gibson, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. In his pétition to be adjudged a bank- 
rupt, Anderson scheduled certain personal property as being subject 
to appellant's claim of ownership. This property passed into the 
possession of the trustée. Appellant then appeared in the District 
Court and filed a pétition praying that the trustée be ordered to 
surrender the property to him. The trustee's demurrer was sus- 
tained, and thereon was based the decree dismissing the pétition. 

Appellant by apt averments set forth his purchase and ownership 
of the property. He then alleged that he had placed it in Anderson's 
possession under and by virtue of a written agreement, a copy of 
which he attached to and made a part of his pétition. The first part 
of the exhibit is a lease of the property for one year by appellant to 
Anderson, and bears the date of January 15, 1906. Then follows this 
addendum : 

"It is hereby mutually agreed by and between C. B. Nylin and Charles J. 
Anderson, parties to the foregoing agreement, and duly subscribed to by each 
of sald parties, that the title to ail of the goods, chattels, and effects this day 
transferred by a bill of sale, duly executed by Charles B. Sweiberg to the sald 
Charles J. Anderson, are and belong absolutely to the said C. E. Nylin ; and 

"It is further mutually agreed and understood by and between the said par- 
ties hereto that the title to said goods, chattels, and efCects are vested in the 
said Charles J. Anderson for the sole purpose of enabling the said Charles J. 
Anderson of obtaining a limited crédit in the carrying on of his said business 
in accordance' with ail the tenus and conditions of the foregoing lease by each 
of them subscribed to ; and 

•For other cases see same topic & § number in Dec. & Ara. Dlgs. 1907 to date, & Rep'r Indexes 
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"It Is further understood and agreed that the said Charles J. Andersou will 
at no time take advantage of the trust now Imposed in him, and that he will 
not incumber or dispose of any of said goods, chattels, and efCects, and that he 
will keep the same clear and free of ail liens, and that he is and will be ever 
ready to transfer ail of said goods, chattels, and effects to the said G. E. Ny- 
liu, or as the said C. E. Nylin may at any time, hereinafter direct. This 
agreement is binding upon our heirs, représentatives, and assigns. Witness 
our hands and seals this flrst day of February, A. D. 1906." 

The pétition aiso alleged that the lease, the addendum, and the 
bill of sale from Sweiberg to Anderson were delivered to Anderson 
at the same time on February 1, 1906. In the lease appellant gave 
Anderson "the first option of purchasing" the property at the expira- 
tion of the lease, but no price was fixed. The pétition further averred 
that, after the lease had expired and negotiations for purchase had 
failed, appellant was about to remove the property, whereupon An- 
derson and appellant made a new agreement, whereby appellant leas- 
ed the property to Anderson for 30 days at a rental of $20, and that 
under this last lease Anderson was in possession when the pétition 
in bankruptcy was filed, and possession passed to the trustée. 

It is claimed that the right of recovery which would otherwise stand 
confessed by the demurrer to this pétition is overcome by the dis- 
closure, in the addendum to the first lease, that appellant permitted 
the title of goods which were really his to appear to be in Anderson 
for the purpose of enabling him to obtain crédit. 

The arrangement which included that feature was at an end, and 
the possession of Anderson, and of the trustée as his successor in in- 
terest, was under the second lease ; and the demurrer admits the trutlx 
of the averment that no crédit was obtained on the strength of ap- 
pellant's grant of the right to use the property as a basis for obtaining 
crédit. If an owner of personalty leases it, neither the lessee's pos- 
session (though possession is an évidence of ownership) nor the 
lessee's représentations confer any rights on creditors of the lessee as 
against the owner. And, in our opinion, if the owner goes further 
and clothes his lessee with the right to bind the property in obtaining 
crédit, neither the lessee's possession nor the lessee's représentations 
confer any rights on creditors of the lessee as against the owner. The 
rights of the creditors would spring from and be measured by the 
owner's grant of power to the lessee, and would exist only in cases 
where the power, before it was terminated, was acted upon by lessee 
and creditors. And the grant of such a power, so far from being a 
fraud in law, seems to us rather to be a favor in fact, since creditors, 
if they should avail themselves of it, would thereby obtain a security 
they would otherwise lack. In the présent case, in order to make such 
a grant of power to Anderson, it was not necessary that appellant, hav- 
ing bought and paid for the property, should hâve the seller make 
a bill of sale to Anderson, instead of to himself. But the bill of sale, 
limited by the accompanying agreement, did not make the property 
Anderson's. It was a step, though an unnecessary and awkward one, 
in conferring upon Anderson a power that was not inevitably fraud- 
ulent as a matter of law. As a matter of fact, the bill of sale may hâve 
been a part of a scheme to def raud, and may hâve been used as such ; 
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but, in aid of the demurrer, no presumption can be indulged, as against 
the averments qf the pétition to the contrary, that fraud in fact was 
eithçr interided or accomplighed. 

The decree is reversed, with the direction to overrule the demurrer 
and to proceed further consentaneously with this opinion. 



-VTLIN V. AMBEIOAN TEUST & SAVINGS BANK. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1908.) 

N6. 1,436. 

Pétition to RcTriew and Revise a Decree of tlie District Court of the 
United States for the Bastern Division o£ . tlie Nortliern District of Illinois. 

Nevfton Wyeth, for petitloner. 
Louis S. Glbson, for respondent. 

Before GBOSSCUP, BAKÏÏR, and SEAMAN, Circuit Judgea. 

PBR CTJRIAM. The matter for review hftving been disposed of on «ppeaî 
In cause No. 1,435 (166 Fed. 270), the pétition herein is diàmisseaj vviUiout 
préjudice. ,,' 



ELLIOTT V. GARVIN. 
(Circuit Court of Appeals, Elghth Circuit. December 21, 1908:) 

No. 2,731. 

1. Vbndob and Puecsaseb (| 338*)— Failure of Title— Recoveey or CoN- 

SIDEBATION, 

Where décèdent conveyed and warrànted the title to land in considéra- 
tion of paymeat of $2,500, and the title failed, the purchaser could recover 
the considération in an action for money had and recelved. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. i 
993 ; Dec. Dig. § 338.*] 

2. ExECTJTORs AND Administbatoes (§ 250*)— Pkobate CotTKTS— <îi:.aims Against 

DEOEDENT— MONEY R.ECEIVED. 

Where décèdent contracted to convey and warrant the title to certain 
land to plaintiff in considération of a payment of $2,500, but the title 
failed, and decedent's estate got the beneflt of the considération so pald, 
the purchaser's right to a return thereof constituted a proper claim 
against decedent's estate, vrithln the Jurlsdiction of the probate court. 

[Ed. Note. — For other cases, see Exeeutors and Adminlstrators, Cent. 
Dig. § 893 ; Dec. Dig. § 250.*] 

8. CouETS (I 39*) — JUKispicTioN— Questions of Jueisdiction— Deteemina- 

TION. 

The tribal probate court of the Chicliasaw Indlan Nation, havlng eXer- 
cised Jurisdiction of decedents' estâtes, after the Atoka Agreement, and 
Its jurisdlction never having been questioned or determlned in any case, 
the Circuit Court of Appeals, after such court and the territorial courts 
of the Indian Terrltory had passed ont of existence, would not reverse 
the allowance of a claim by such probate court for alleged want of 
Jurisdietion, on princlples of public poiicy and in the exercise of judicial 
discrétion. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. | 39.*] 

•For other cases see sam« toplc & i numbeb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



ELLIOTT V. GAEVIN. 279 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

For opinion below, see 104 S. W. 878. 

J. T. Blanton and L. C. Andrews, for plaintif? in error. 
S. T. Bledsoe and J. B. Thompson, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. This is a writ of error to review the ac- 
tion of the United States Court for the Indian Territory, and that of 
the Court of Appeals thereof affirming it, in rendering judgment in 
favor of the défendant in error against the plaintifï in error for the 
recovery of the sum of $2,500 and interest, based on a judgment of 
the probate court of the Chickasaw Indian Nation. There were two 
judgments entered by the probate court allowing the demand against 
the estate of W. S. Burks, deceased. As it is conceded that the first 
judgment was void for want of notice to the administrator, the action 
dépends upon the validity of the second judgment, rendered on the 
18th day of February, 1904. 

The daim presented to the probate court of the Chickasaw Indian 
Nation was stated as f oUows : 

"Oomes now Samuel J. Garvin and states that the estate of W. S. Burks, 
deceased, is indebted to hlm in the sum of twenty-five hundred dollars, 
for money advanced by him for the purchase of a certain farm sltuated near 
Pauls Valley, I. T., for the benefit of said estate, which was appropriated by 
John C. Elliott, administrator of said estate." 

This statement is quite informai and dépends much for its elucidation 
upon the évidence, which disclosed that the claim grew out of substan- 
tially the following state of facts : On the 25th day of June, 1903, W. 
S. Burks, plaintifï in error's intestate, executed to the défendant in er- 
ror a deed of coriveyance to certain real estate and appurtenances with- 
in the réservation of the Chickasaw Indians, subject to allotment in 
severalty among them. The considération therein expressed was $3,- 
500, then paid by the défendant in error. The granting clause of the 
deed is as follows : 

"I hereby démise, release and quitclaim unto the said Samuel J. Garvin, 
bis heirs and assigiis, forever, ail my right, title, and interest in and to the 
lands described, and hereby assign unto the said Samuel J. GarvJn the rental 
contracts and the reuts ac'cruing thereon with my tenants on the said land, 
and hereby surrender possession of the said lands and preniises to the 
said Samuel J. Garvin, subject to the said rental contracts, always excepting 
my allotment above described. I hereby agrée to warrant and défend the 
title to the said lands and preniises against ail persons claiming the same by, 
through, or under me or my deceased wife." 

The probate judge allowed the claim as one which, according to 
usage among the tribe, he considered just and équitable. The plain- 
tifï in error sought to hâve this matter reviewed in the district court of 
the territory, and, after hearing, the latter court held the judgment to 
be correct. 

The principal contention on the part of the plaintifï in error is that 
after the acceptance and ratification of what is known as the "Atoka 
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Agreement," between the Chickasaw tribe of Indians :and the United 
States, in force at the time of the rendition of said judgment, exclusive 
jurisdiction over the subject-matter in controversy was in the terri- 
torial district court. The provision of the agreement is as foUows : 

"It is furtber agreed that the United States courts now existing or that 
may liereafter be created, in the Indian Territory, shall hâve exclusive juris- 
diction of ail controversies growing eut of the titles, ownership, occupation, 
possession, or use of real estate, coal, and asphalt in the territory occupied 
by the Choctaw and Chickasaw tribes." 

On its surface the claim in question might be said to hâve grown out 
of the failure of title to the land conveyed by Burks to Garvin. There- 
fore, in a sensé, the allowance of the claim involved an inquiry into 
the question of failure of considération, because of failure of title. 
On the other hand, looking at it in the sensé of the présentation to the 
probate court of a claim for allowance against the estate, it possesses 
the qualities of one for money had and received, largely équitable in 
characfer, arising ex aequo et bono, "for money which the défendant 
is obliged by the ties of natural justice and equity to refund." Cary v. 
Curtis, 3 How., loc. cit. 246, 11 L. Ed. 576. The so-called conveyance 
was, in effect, but of the improvements on the land, as that was ail 
the grantor could, at that time, rightfully transfer. The deceased con- 
tracted to deliver possession to Garvin, but failed to do so. Presumably 
the estate got the benefit thereof, as it did of the $3,500, leaving noth- 
ing to the purchaser, as the administrator never delivered the property. 
Therefore it may well be maintained that, had Burks, the grantor, con- 
tinued to live on the premises, Garvin might hâve maintained against 
him the simple action for money had and received. Burks having 
died, the action for the continuing wrong must go against his adminis- 
trator, and properly in the probate court, if it had jurisdiction. 

This leads to what may not inaptly be termed a matter of sound pub- 
lic policy, invoking the reasonable exercise of judicial discrétion. The 
tribal probate court had long been exercising jurisdiction over the ad- 
ministration of deceased persons' estâtes, allowing claims against them ; 
a jurisdiction it continued to exercise after the making of the Atoka 
Agreement, without being questioned, so far as we are able to ascertain. 
Important property rights hâve attached thereon, and in view of the 
fact that the Indian probate court, as well as the territorial courts of 
that jurisdiction, are at an end, no such question as hère presented can 
arise in the future to affect titles and property rights ; and, as there 
was at the time of the rendition of the judgment in question no décision 
of any court questioning the jurisdiction of the probate court over such 
actions as this, it seems to us it would best subserve the ends of justice, 
public and private, not to disturb the judgment. 

It is accordingly affirmed. 
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CASTELL V. FABER. 
(Circuit Court of Appeals, Second Circuit December 15, 1908.) 

No. 37. 

<!osTS (§ 32*) — Bill of Revibw— Epfeot of Modification or Fobmbr Decbee 

— COSTS. 

In a suit for Infrlngement of trade-mark the vital Issue was as to de- 
fendant's right to use on pencils the name "Faber," whleh was bis own 
name, in connection wlth one or the other of certain names or initiais 
as préfixes, and on such issue he prevailed ; a deeree dismisslng the blll 
and awardlng hlm costs being entered on mandate from the Circuit Court 
of Appeals. Subsequently the complalnant aslied for and obtained leave 
to flle a bill of review for a modification of the deeree awardlng an 
injunctlon agalnst the use by défendant of the name "Faber" alone, and 
such modification was made. Held, that It did not authorize the Cir- 
cuit Court to requlre défendant to repay the costs recelved under the 
prior deeree ; bis right to use the name alone not havlng been contested 
in the original lltlgatlon, nor, so far as appeared, claimed by hlm. 

[Ed. Note.— For other cases, see Costs, Dec. Dig. § 32.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal from a deeree entered June 27, 1907, In an action brought upon 
a bill of review, the deeree directing that a former deeree entered in sald 
court August 8, 1905, be modified so as to enjoln the défendant from uslng 
the word "Faber" except in connection wlth the préfixes "E.," "J. E," "Eber- 
hard," "J. Eberhard," or "John E." The deeree also provides that the de- 
fendant repay to the complalnant the sum of $3,952.65 costs pald by hlm In 
the original suit, interest thereon and costs of the présent action. The orig- 
inal suit was commenced May 11, 1901, and was tried in the Circuit Court and 
decided in faVor of the coïTiplaluant August 18, 1903. 124 Fed. 603. An ap- 
peal was talien to thls court whleh was decided June 28, 1905, and resulted in 
a reversai, the Circuit Court belng instructed to dismiss the bill wlth costs. 
1S9 Fed. 257, 71 C. C. A. 383. The order for a mandate was signed July 11, 
1905, and on the day followlng a mandate issued. On August 8, 1905, the 
Circuit Court entered judgment dismlssing the blll wlth costs. On the 14tb 
of September the complalnant flled a pétition for a writ of certlorari and on 
the 2Tth day of November, 1905, the Suprême Court denied the pétition. 

On the 25th day of Aprll, 1906, ten months after the décision of thls court 
directing the dlsmlssal of the blll and five months after the pétition for a 
writ of certlorari had been denied by the Suprême Court, the complalnant 
flled a pétition in thls court for leave to flle a blll of review in the Circuit 
Court. Thls motion was granted in order to remove any doubt as to the 
«ffeet of the décision of thls court, but the court observed in the mémoran- 
dum decidlng the motion: "The only question whleh was argued upon the 
appeal was whether the défendant had been guilty of an unfair use of the 
word 'Faber' wlth some one of thèse différent préfixes." 145 Fed. 626, 76 
C. C. A. 538. The pétition did not ask that the deeree be modified as to 
costs and the order permitting the blll of review expressly limits the relief 
to the single modification — viz.: Enjoining the défendant from the use of the 
name "Faber" unaccompanied by the préfixes. The order concludes as fol- 
lows: "And that leave be and the same hereby Is granted to sald Circuit 
Court upon hearlng such blll of review, to modify its deeree aecordingly." 

Forbes & Haviland (Benjamin F. Tracy and Charles T. Haviland, 
of counsel), for appellant. 

Fred W. & Alfred E. Hinrichs, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

*For ather cases :>ee same topic & S numseb in Dec. & Am. Digs. 1H)7 to date, & Rep'r Indexes 
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COXE, Circuit Judge (after stating the facts as above). The sim- 
ple question is whether the défendant, who succeeded upon the vital 
issue in the original suit, shall bé compelled to pay back the sum which 
complainant paid him as costs. There can be ho doubt that the con- 
troversy in this court in the original suit centered around the right of 
the défendant to use the name "E, Faber." He insisted that he had 
an, inhérent right to use his own name in his own business and that 
the complainant had, by written agrçernent in 1898, expressly conceded 
him that right. The second sentence of the opinion delivered by this 
court is as follows : 

"The entire controversy centers about the right of the défendant to use 
the name "K Faber" in connection with the business of making and selling 
pencils." 

In the mémorandum filed by Judge Wallace, who concurred in the 
resuit, the same viCw was taken. Again, the judge who wrote the 
brief décision on the motion for leave to bring this suit also stated 
that "the only question argued on the appeal" was whether défend- 
ant had ùsèd the word "Faber" unf airly in connection with "one of 
thèse différent préfixes." The court certainly obtained the impres- 
sion at the argument that since the agreement of 1898 the défend- 
ant had not asserted the right to use the name "Faber" alone, that he 
had not used it and did not wish to use it. Whatever may hâve been 
the position of the défendant as to his right to use the name "Faber" 
alone prior to 1898 the question, at the time of the argument, had be- 
come académie, it was obsolète and was not pressed upon the attention 
of the court. , At least,' the court, unanimously, so understood. 

An injunction against "Faber" alone would hâve left the real point 
at issue ùntouched. If the complainant had limited his demand to an 
injunction against "Faber" alone, the défendant could with perfect 
safety have^ consented to a decree against him. He did not ask to use 
"Faber" alone, was not using it and did not wish to use it. What 
he did insist upon was the right to use the initial of his Christian 
name "Eberhard." This right the complainant disputed and this right 
the court granted him. We confess our entire inability to understand 
upon what theory the right to use "Faber" alone can be said to be 
"the fundamental issue in the suit." ' 

The opinion of this court directing .the Circuit Court "to dismiss 
the bill with costs" was filed June 38, 1905. We are not advised as to 
the time when it first occurred to the complainant that he had been 
injured by the failure of the court to retain the injunction against 
the use oî the name "Faber" aloriè, It must hâve been after the man- 
date issued because he made no motion for a re-argument or to correct 
the order for the mandate. Whether he considered himself aggrieved 
in this regard when he filed his pétition for a certiorari does not ap- 
pear. The point was or was not presented in that pétition. If pre- 
sented, it is clear that the Suprême Court was not impressed with its 
importance and if not presented, it is equally clear that the complain- 
ant was not impressed with its importance. 

The facts justify the inference that it was only after the Suprême 
Court had refused to entertain the pétition that the idea of utilizing 
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the point became prominent. If our attention had been called to it 
while the case was still in our control a few words added to the order 
for the mandate would hâve given the complainant every rîght, actual 
or theoretical, to which he was entitled. Entertaining the view that the 
défendant had succeeded on the vital issue in the case and that he had 
been compelled to meet a number of irrelevant issues forced upon him 
by the voluminous record presented by the complainant, the court, 
though it might hâve retained the injunction as to the name "Faber," 
would not hâve changed its judgment as to costs. We thought then 
and think now that the défendant was entitled to costs in the Circuit 
Court. By the modification of the decree restraining the use of the 
name "Faber" when used alone, the complainant is now secure from 
the possibility of ail invasions of his rights, including those which 
there seems little reason to apprehend. 

The decree of the Circuit Court is affirmed as to the first paragraph. 
The second paragraph of the decree is reversed in so far as it required, 
the défendant to repay to the complainant the costs of the original 
suit which were paid by the complainant. No costs to either party in 
this court. 



CHESAPEAKE & O. RT. CO. v. COWLEY. 
(Circuit Court of Appeals, Fourth Circuit. November 7, 1908.) 

No. 802. 

1. Mastbb and Servant (§§ 113, 217*) — Injuries to Servant — Dangerous 

Structures — Assumed Risks. 

The building and maintenance by a railroad company of a structure so 
near Its tracli that it is likely to strilie a brakeraan riding on top of a 
passlng car in the course of his duty Is négligence per se, and a trainman 
does not assume the risk of Injury from such structure merely because he 
kno-ws of its existence and gênerai location. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 224- 
227, 574^600; Dec. Dig. L5 113, 217.*] 

2. Mastee and Servant (§ 26.')*) —Action fob Injury to Servant— Cause or 

Injury — Sufficiency of Evidence. 

Where a railroad company maintalned a vs^ater spout attached to a tank 
which hung so low over passing cars as not to clear a person standing 
thereon, évidence that a brakeman, after being on a car passing such 
tank, was found lying by the track injured, is sufficlent to justify a find- 
Ing that he was injured by such spout. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 877- 
908; Dec. Dig. § 2G5.*] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Huntington. 

Herbert Fitzpatrick and F. B. Enslow (Simms, Enslow, Fitzpatrick 
& Baker, on the brief), for plaintiff in error. 

E. L. Nuckolls (C. W. Dillon, on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

*For other cases see same topic & { numbsb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe! 
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PER CURIAM. The facts in this case vary in - no -materïal par- 
ticular from those involved in the case of Choctaw, O; & G. R. Co.- v. 
McDade, 113 Fed. 888, 50 C. C. A. 591, whicli subsequently was af- 
•firmed by the Suprême- Court, after: elaborate argument and carefui 
considération, without dissenting voice, 191 U. S. 64, 34 Sup. Ct. 24, 
48L. Ed. 96. 

The légal principles invOlved hâve also been substantially considered 
by this court in the récent case of Norfolk & W. Ry. Ço. v. Beckett, 
163 Fed. 479 (advance sheets), wherë the facts also werè very simi- 
lar. In the McDade Gase it was held that the maintenance of a wa- 
ter spout attached to a water tank constructed so near to the track 
as to allow such pipe to hâng so lowover passing cars as not to clear 
a brakeman on the top thereof was négligence per se,. and that évidence 
showing that the brakeman, after being on top of a car passing such 
tank, was found lying by the track injured, was sufficient to justify 
a jury in finding that he had been struck by the spout so negligently 
maintained. In the Beckett Case the same principle is enunciated as 
to a stand pipe so constructed, and, further, that servants of the 
Company do not assume the risk from such structure merely because 
they know of its existenc'e and gênerai location. Thèse principles are 
made fully applicable by the facts in this case. 

We hâve carefully considered the assignments of error relating to 
the admission of testimony objected to, the giving of instructions ex- 
cep ted to, and the refusai to give others asked for, ànd find the same to 
be without merit. The judgment of the court below is therefore af- 
firmed. 

AfFirmed. 



In re NEW YORK TUNNEL CO. 
(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 87. 

1. Bankruptct (§ 100*) — Adjudication — Acquiescence— Filing Claims. 

A credltor, by filing lus clalm In bankruptcy, acquiesces in the adjudi- 
cation. 

[Ed. Note. — Foi- other cases, see Bankruptcy, Dec. Dig. § 100.*] 

2. Bankruptcy (§ lOd*)— Adjudication— Contest—Capacity or Obeditoes. 

Tort elalmants, whose claims are not provable in bankruptcy, hâve no 
standing to contest the adjudication. 
|Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 100.*] 

3. Bankruptcy (§ 100*)— Adjudication— Jubisdictional Defect. 

Jurlsdlctlonal defect In bankruptcy proceedings should be considered 
by the court, thoagh called to Its attention by credltors havlng no stand- 
ing to contest the adjudication on Its merlts. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 100.*] 

4. Bankruptcy (§ 72*)— Pebsons Entitled to Adjudication— Building Com- 

panies. 

Building eompanles are not entltled to the benefit of the bankruptcy act. 

fEd. Note. — For other cases, see Bankruptcy, Dec. Dlg. I 72.* 

What persons are subject to bankruptcy law, see note to In re Taylor, 

42 C. C. A. 4.] 

•For other cases see same topic & § kumeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Bankkuptcy (§ 100*)— Adjudication. 

Where a timnel Company was adjudged a bankrupt, lack of iurisdic- 
tiou, because such compauy was not witliin the act, did not appear on 
the face of the record because of a clalm that it was similar to a build- 
ing Company, so tliat tlie adjudication, if erroneous, Avas not a nullity, 
and could be oorrected only by appeal. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § lOO,*] 

Appeal from, and Pétition for Revision of Proceedings in, the Dis- 
trict Court of the United States for the Southern District of New 
York. 

Benjamin S. Catchings, for petitioners. 

Philbin, Beekman & Menken (Charles K. Beekman, S. Stanwood 
Menken, and Richard Steel, of counsel), for respondents. 

Garvan, Armstrong & Conger (Lorenzo D. Armstrong, of counsel), 
for bankrupt. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to review and an appeal 
from an order of the District Court denying the motion of the Borne- 
Scrymser Company, a contract creditor of, and of Kelley and others, 
tort claimants against, the New York Tunnel Company, an adjudicat- 
ed bankrupt, for an order vacating the adjudication, and for leave to 
plead, answer, or demur to the pétition for adjudication on the ground 
that the corporation is not within the bankrupt act (Act July 1, 1898, 
c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 

It is objected by the contract creditors and by the trustée, among 
other things, that the Borne-Scrymser Company has no standing be- 
cause, having previously filed its claim in bankruptcy, it has acquiesced 
in the adjudication (In re Worsham, 142 Fed. 121, 73 C. C. A. 665), 
and that the tort claimants hâve no standing because their claims are 
not provable in bankruptcy (In re New York Tunnel Co., 159 Fed. 
688, 86 C. C. A. 556). Although we think thèse objections are good,. 
still, if the appellants and petitioners hâve called our , attention to a 
jurisdictional defect which makes the adjudication a nullity, we feel 
bound to consider it. 

If the pétition for adjudication were made by only two creditors, 
the law requiring three, there would be a jurisdictional defect on the 
face of the record, making any adjudication void. On the other hand, 
if the aggregate amount of claims were stated to be $500, as required 
by law, and because of set-offs or other reasons was in point of fact 
less, an adjudication would be an error to be corrected by appeal. So, 
if the pétition were against a railroad company, there would be on the 
face of the record such a jurisdictional defect as would make an ad- 
judication void; whereas, if the corporation might or might not be 
considered within the act, an adjudication, even if erroneous, would 
hâve to be corrected by appeal. 

At the time the adjudication was made in this case building compa- 
nies had been held in two districts of this circuit to be within the act. 
In re Niagara Contracting Co^ (D. C.) 127 Fed. 782; In re Rutland 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to flate, & Rep'r Inflexea 
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Realty Co. (D. C.) 157 Fed. 296; In re Church Construction Co. 
(D. C.) 157 Fed. 298. We hâve since decided, in tlie Matter of the 
Kingston Realty Co., 160 Fed. 447, 87 C- C. A. 406, that they are not 
subjects of adjudication. It is,: moreover, argued in this case that a 
tunnel company differs from a building company, and is within the 
act. Lack of jurisdiction cannot be said to hâve appeared on the face 
of the record, and therefore the adjudication made by the District 
Court, even if erroneous, is not a nullity, as we hâve held in the Matter 
of Altonwood Parle Co., 160 Fed. 448, 87 C. C. A. 409. 

The petitioners and appellants hâve proceeded throughout under the 
bankruptcy act. But they are strangers to the bankruptcy proceedings, 
having no right to prove their claims, to défend, or to appeal. The 
most they can do is to call the attention of the court as amici curise to 
a want of jurisdiction of the subject-matter appearing on the face of 
the record. In re Columbia Real Estate Co. (D. C.) 101 Fed. 965. 
It must be admitted that tort claimants, who see the property of a 
person agaihst whom they make claim seized and administered in 
bankruptcy to their own exclusion for the benefit of contract credit- 
ors, hâve an interest which should be protected and are in bad case 
if the law afford no remedy. We are, however, clear that they can 
hâve no relief in this case in the proceedings they hâve adopted. If 
there be no other remedy, the bankruptcy law should be amended to 
cover such cases. 

Both, proceedings are dismissed, but, under the circumstances, with- 
out costs. 



KLAUDER-WELDON DYEING MACH. 00. v. GAGNON. 
(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 109. 

1. Evidence (§ 122*)— Res Gest^. 

Plaintlff, a blacksmith In defendant's employ, was called by a fellow 
servant to shrlnk a piston head, and was injured by the explosion thereof. 
Whether plaintlff did the heatlng by the direction of the defendant's gên- 
erai foreman was material and dlsputed. Held. that évidence that the 
fellow servant, who was killed by the explosion, stated, 10 minutes before 
it occurred, that the foreman told Iilm only to let plaintlff beat the 
piston head cherry red, so as not to melt off the corners, etc., was hearsay, 
and inadmissible as res gestœ. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. § 346; Dec. DIg. 
§ 122.*] . 

2. Appeal and EkRob (§ 1050*) — Admission of Evidence— Haemless Bbrob. 

Where évidence improporly admitted wag of spécial value to plaintlff 
for a purpose other than that for which it was received, the error could 
not be regarded as harmless. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4153; 
Dec. Dig. § 1050.*] 

In Error to thé Circuit Court of the United States for the Northern 
District of New York. 

Duell, Warfield & Duell, for plaintlff in error. 
Henry V. Borst, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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NOYES Circuit Judge. This was an action by an employé to re- 
cover damages from his employer for personal injuries, caused as al- 
leged by the latter's négligence. It was undisputed that while the 
plaintiff, who was a blacksmith in the defendant's manufacturing es- 
tablishment, was heating a piston head upon a forge in order to shrink 
it upon a piston, the piston head exploded and seriously injured him; 
but it was a disputed and most material question whether the plaintiff 
was heating the piston head by the direction of the defendant's gên- 
erai foreman, Evenden. 

The plaintiff testified that, while working in a différent shop from 
the blacksmith's shop a fellow employé, one Spoor, came to him with 
the piston head and told him that he had "got to come right away and 
shrink that on" ; that he went with Spoor into the blacksmith's shop, 
when the following conversation took place between them : 

"He says: 'Sime, Jack Evenden told me not to let you heat it only cherry 
red, so as not to melt the corners off.' I picked the piston up and put it on 
the forge, and I says: 'Jim, ain't you going to take those plugs out?' He 
says: 'No, I hâve done it before.' After that there wasn't mueh said." 

This conversation took place some 10 minutes before the explosion 
occurred. Spoor was killed by it. The testimony in question was 
received over the defendant's objection, upon the ground that the con- 
versation constituted part of the res gestse. 

The phrase "res gestae" may be broadly defined as the circumstances 
which are the incidents of an act and which are illustrative of it. Déc- 
larations are admissible under the res gestae rule when they are a part 
of the immédiate préparations for, or émanations of, an act. When, 
upon a trial, an event is shown, it is compétent also to show any ac- 
companying déclaration which is explanatory of it. Now, the testi- 
mony in question was admitted upon the theory that the conversation 
was an incideht connected with the explosion. We think this ruHng 
erroneous. It seems to us that the conversation was altogether too 
remote and detached from the explosion — occurring some 10 minutes 
before it took place — to constitute such an incident. Moreover, the 
unexpected explosion was hardly an act which such a preceding con- 
versation could be said to illustrate or explain. Certainly it could in 
no sensé be said to be a part of the immédiate préparations for, or 
émanations of, the act. 

It is contended, however, that without this évidence it would hâve 
been impossible to explain how the piston head came to be placed in 
the hands of the plaintiff and upon the forge. The impossibility of 
proving a case in any other way, however, is not always a reason why 
it may be proved in a particular way. Moreover, in this case it appears 
that the plaintiff had received his instructions and had gone into the 
blacksmith's shop for the purpose of doing the work before the con- 
versation in question occurred. The évidence admitted without ob- 
jection showed how the piston head came into the plaintiff's hands. 

By the admission of this testimony the plaintiff was permitted to 
testify as to what Spoor told him Evenden — the defendant's gênerai 
foreman — had said. Had Spoor been alive, he could hâve testified to 
Evenden's statements. But to permit the plaintiff to testify as to what 
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lie said was to receive hearsay testimony; and obviously this hearsay 
testimony was not offered for the purpose of showing the incidents 
connected with the explosion, but for the purpose of showing that 
Evenden had given instructions that the plaintiff should heat the 
piston head — the most material question in the case. We think that 
the évidence should not hâve been received in the guise of res gestse 
testimony. 

The very fact that this testimony was. of spécial value to the plaintiff 
for a purpose other than that for whicli it was received shows that the 
«rror in receiving it cannot be regarded as a hârmless one. Undoubted- 
ly there was other testimony in the plaintiff's case which, pieced togeth- 
er, would hâve warranted the jury in finding that Evenden gave in- 
structions through Spoor that the plaintiff should heat the piston head. 
But Evenden denied that he gave any such instructions and claimed 
that he ordered the work donc without heating. Anyway the question 
was a disputed and material one, and we cannot say that the admission 
of this persuasive testimony concerning Evenden's direction was not 
prejudicial to the défendant. 

The judgment of the Circuit Court is reversed. 



AUTOMATIC WEIGIIING MACII. CO. v. PNEUMATIC SCALE CORPO- 
RATION, Limited. 

(Circuit Covut of Appeals, First Circuit. January 5, 1909.) 

No. 7G8. 

1. Patents (§ 90*) — Persons EntitTjED to Patents— Pbiobity Betwben Pat- 

entees^Date of Invention. 

Wlien two patents for tlie same invention liave been issued to indé- 
pendant inventors, the dates of tlieir respective inventions are determined 
by (1) tlie dates of tlie patents ; (2) tlie dates of tlie application, provlded 
the application sufflciently describes the invention ; (3) the dates of actual 
réduction to practlce; (4) the dates of conception, with this qualification: 
that if either patentée seeks to carry the date of hls invention bacli to the 
date of his conception, he must show reasonable diligence in adapting and 
perfecting hls invention, either by actual réduction to practlce or by flling 
his application. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 113; Dec. Dig. § 
90.*] 

2. Patents (% 90*)— Pkiority Between Patentées— Date or Invention. 

The date of a patented invention is at least as early as the date of the 
application, provlded it sufflciently describes the invention to enable those 
skilled in the art to understand it, such application being concluslve évi- 
dence that the Invention Is perfected and adapted to use, and the équiva- 
lent of an actual réduction to practlce under the statute. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 116; Dec. Dig. § 
90.*] 

3. Patents (§ 90*) — Pbiobity Between Patentées — Nature of Patentable 

Invention. 

A conception of an invention, evldenced by disclosure, drawings, and 
even a mode], is not a complète Invention under the patent laws, and con- 
fers no rlghts on an inventor, and has no effect on a subsequently graiited 
patent to another, unless he follows it with reasonable diligence by some 

•For other cases see same topio & § numeek in Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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other act, sucii as an actual réduction to practice or filing an application 
for a patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 115-117 ; Dec. Dlg. 
§90.*] 

4. Patents (§ 113*)— Pbioeity Between I>-ventobs— Evidence of Diligence- 

Décision OF Patent Office. 

Upon the question of fact whether one who conceived an invention and 
made dravvings and a disclosure to others of the same was reasonably dili- 
gent in adapting aud perfecting the same, the décision of the Patent Of- 
fice tribunals and the Suprême Court of the District of Columbia in inter- 
férence proceedings to which he was a party is entitled to great weight, if 
not absolutely controlling, in subséquent litigation between the same par- 
ties. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 161; Dec. Dig. § 
113.»] 

5. Patents (§ 90*)— Priokity Between Inventoes— Date of Invention. 

W. conceived an invention of an improvement in a machine, aud made 
a drawing thereof which he exhibited to another in .Tauuary, ISOO. In 
January, 1897, he completed working drawings from which a luaclùne was 
finished in the following Aprll. In 1898 he flled an application ou which 
a patent w^as granted in 1899. In the meautime, in Deeember. 189(!, T., an 
indepejident inventor, flled an application for a patent for the same ma- 
chine, on which a patent was granted in 1904. Held, that W. did not use 
such reasonable diligence in perfecting and adapting hls invention as to 
entitle him to carry the date of invention baclv to the tlme of its concep- 
tion and disclosure, nor back of the date when he reduced it to practice 
b.v completing his machine; that the date of T.'s invention was the tlme 
of hls application, and he was therefore the first and original inventor in 
the sensé of the patent law, and his patent was valid. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 115; Dec. Dlg. % 
90.*] 

6. Patents (§ 328*)— Validity and Infeingement— Automatic Weigiiino Ma- 

chine. 

ïhe Thomas patent No. 766,004, for Improveinents In automatic welgh- 
ing machines, held not anticipated, valid, and infringed. 

[Ed. Note. — For other cases, see Patents,. Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the District 
of Maine. 

For opinion below, see 158 Fed. 415. 

Benjamin PhilHps and Elmer P. liowe (Alfred H. Hildreth, on 
the brief), for appellant. 

William K. Richardson (J. Lewis Staclcpole, on the brief), for ap- 
pellee. 

Before COLT and LOWELL, Circuit Judges, and A^DRICH, Dis- 
trict Judge. 

COLT, Circuit Judge. This is a bill in equity brought under sec- 
tion 4920 of the Revised Statutes (U. S. Comp. St. 1901, p. 3394) for 
infringement of the first seven daims of the Thomas patent, No. 
766,004, for improvements in automatic weighing machines. The in- 
vention consists, broadly speaking, in the addition of a second hopper 
with a time valve to the previous single-hopper weighing machine of 
the Doble and Watson patent, No. 556,258. 

♦For other cases see same topio & § numbeh In Dec. & Am. Dlgs. 1907 to date, Se Rep'r Indexes 
166 F.— 19 
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Thé only défense îs priorîty of invention by Thomas W. Watson, 
to whom, a patent was issued for the same invention. It is admitted 
that both Thomas and Watson were independent inventors of this im- 
provementi 

Section 4920 provides as follows : 

"In any action for Infringement the défendant may plead the gênerai Issue, 
and having glven notice In wrltlng to the plalntiff or his attorney, thlrty days 
before, may prove on trial any one or more of the foUowlng spécial matters: 

"Second. That he had surreptitiously or unjustly obtained the patent for 
that whlch was In faet Invented by another, who was uslng reasonable dili- 
gence in adapting and pèrfectlng the same ; or • • * 

"Fourth. That he was net the original and first inventer or dlscoverer of 
any materlal and substantlal part of the thing patented • * * 

"And the llke def enees may be pleaded in any suit in equity for relief against 
an alleged infringement." 

Under thèse provisions, the défendant contends, first, that Watson 
was the original and first inventor of the thing patented, and, second, 
that Thomas unjustly obtained his patent for that which was in fact in- 
vented by Watson, who was using reasonable diligence in adapting 
and perfecting the same. The first défense turns upon the respective 
dates of the Thomas and Watson inventions, and the second défense 
raises a question of fact as to Watson's diligence in adapting and per- 
fecting his invention. 

Thomas filed his appHcation December 17, 1896, and his patent is- 
sued July 26, 1904. 

Watson conceived his invention, illustrated it by a drawing, and dis- 
closed it to others, as early as January 10, 1896. He reduced his in- 
vention to practice by the building of a machine in April, 1897. He 
filed his application March 11, 1898, and his patent issued September 
26, 1899. 

It may be noted, first, that Thomas' application antedates Watson's 
réduction to practice by 4 months, and Watson's application by 15 
months; and, second, that Watson's conception antedates Thomas's 
application by 11 months. 

The main controversy with respect to the Thomas invention is 
whether the date of his invention is the date of his application, Decem- 
ber 17, 1896, and the main controversy with respect to the Watson in- 
vention is whether the date of his invention is the date of his concep- 
tion, January 10, 1896. 

On April 24, 1901, the Patent Office declared an interférence between 
the Thomas application and the Watson patent, under section 4904 of 
the Revised statutes (U. S. Comp. St. 1901, p. 3389) : 

"Whenever an application Is made for a patent which, In the opinion of the 
Oommissioner, wonld Interfère with any pending application, or with any un- 
expired patent, he shall give notice thereof to the applicants, or applicant and 
patentée, as the case may be, and shall direct the prlmary examiner to proceed 
to détermine the question of priorîty of Invention. And the Oommissioner may 
issue a patent to the party who is adjudged the prier Inventor, unless the ad- 
verse party appeals from the décision of the primary examiner, or of the 
board of eKamlners-in-chlef, as the case may be, wituin such time, not less 
than twenty days, as the Oommissioner shall prescribe." 

Under a rule of the Patent Office, the filing of an allowable applica- 
tion is a constructive réduction to practice. In accordance with this 
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rule, the date of the Thomas invention was fixed as of December 17, 
1896, the date of his application; and the burden of proof was thrown 
upon Watson to estabHsh the fact of reasonable diligence from the 
date of his prior conception, January 10, 1896, to the time Thomas 
filed his application. Upon this issue of diligence on the part of Wat- 
son, the Examiner of Interférences and the Commissioner of Patents, 
two of the three Patent Office tribunals which passed upon the ques- 
tion, and the Court of Appeals of the District of Columbia, found 
against Watson, and adjudged Thomas to be the prior inventor; and 
accordingly a patent was issued to Thomas under section 4904. As a 
resuit of the interférence proceedings, there are two outstanding pat- 
ents for the same invention issued to in dépendent inventors. 

The décision in interférence proceedings is not conclusive on the 
question of priority of invention. The same question may arise in 
subséquent suits instituted under sections 4915, 4918, and 4920 of the 
Revised Statutes (U. S. Comp. St. 1901, pp. 3392, 3394). 

Section 4915 provides that the unsuccessful applicant may bring a 
bill in equity, for the purpose of determining his right to receive a 
patent for his invention. The remedy under this section is in effect 
an appeal from the décision of the Patent Office tribunals. 

Section 4918 provides that where there are interfering patents any 
person interested in any one of them may bring a bill in equity against 
the interfering patentée, and the court may déclare either of the patents 
void in whole or in part. 

Section 4920 provides that the défendant in a suit for infringe- 
ment may prove any of the spécial matters of défense therein enu- 
merated. 

In the présent suit, as we hâve seen, the question of priority of in- 
vention is raised under paragraphs 2 and 4 of section 4920. In order 
to détermine the question of priority under thèse paragraphs, we must, 
as already pointed out, ascertain the respective dates of the Thomas and 
Watson inventions. If we find the date of the Thomas invention is 
prior to the date of the Watson invention, then Thomas is the original 
and first inventor, unless Watson was using reasonable diligence in 
adapting and perfecting his invention from the time of his conception. 
On the other hand, if we find that the date of the Watson invention is 
prior to the date of the Thomas invention, then Watson is the original 
and first inventor. No question of diligence arises regarding the 
Thomas invention, because the complainant does not undertake to car- 
ry the date of the Thomas invention back of his application, while in 
the case of Watson it is sought to carry the date of his invention back 
to his conception. 

In patented inventions there are several distinct stages of the in- 
vention. Some patented inventions comprise only three stages, name- 
ly, conception (evidenced by drawings, disclosures, or models), ap- 
plication, patent ; while other patented inventions comprise four stages, 
namely, conception, réduction to practice, application, patent. 

The date of the first class of patented inventions must be either (1) 
the date of the patent, or (2) the date of the application, or (3) the 
date oi the conception; while the date of the second class must be ei- 
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ther (i) thedate of the patent, or (2) the date of thé application, or 
(3) the date ôf the réduction to practice, or (4) the date of the concep- 
tion. 

When two patents for the sanie invention hâve bèen issued to inde- 
pendent inventors, we understand the rulé to be that the dates of their 
respective inventions are, first, the dates of the patents; second, tlae 
dates of the apjjïrcations, provided the application suificiently describes 
the invention ; third, the dates of actual réduction to practice ; fourth, 
the dates of conception; with this qualification, that, if either patentée 
seeks to carry the date of his invention back to the date of his con- 
ception, he must show reasonable diligence in adapting and perfecting 
his invention, either by actual réduction to practice or by filing his 
application. 

Applying this rule to the présent case, we find that the date of the 
Thomas patent is July 26, 1904, and the date of his application is 
December 17, 1896. We also find that the date of the Watson patent 
is September 26, 1899, the date of his application is March 11,: 1898, 
the date of his actual réduction to practice is April, 1897, and the date 
of his conception is January 10, 1896. 

Upon a comparison of thèse dates, it appears that Thomas' applica- 
tion of December 17, 1896, carries the date of his invention back of 
Watson's application, March 11, 1898, and back of Watson's actual 
réduction to practice, April, 1897, but not back of Watson's concep- 
tion, January 10, 1896. It follows, therefore, that Watson, in order 
to establish an earlier date than Thomas, must show that between the 
date of his conception, January 10, 1896, and the date of his actual ré- 
duction to practice, April, 1897, he was "using reasonable diligence in 
adapting and perfecting" his invention. 

The défendant contends that the courts hâve adopted another and 
a diflferent rule for determining the dates of inventions under the pat- 
ent laws, and that the rule is as follows : Inventions are divided into 
two classes, simple and complicated. Simple inventions may be com- 
pleted by drawings or disclosure which sufficiently describe the inven- 
tion, while complicated inventions require for their completion actual 
réduction to practice. Under this rule the date of an invention dépends 
upon the character of the invention. If the invention is a simple one, 
the date may be (1) the date of the patent, (2) the date of the applica- 
tion, (3) the date of actual réduction to practice, (4) the date of the con- 
ception. On the other hand, if the invention is a complicated one, the 
date may be either (1) the date of the patent, or (2) the date of actual 
réduction to practice. 

Applying this rule to the présent case, the defendant's position is as 
follows: If the court finds the invention in question is a simple one, 
then the date of the Thomas invention is the date of his application, 
December 17, 1896, and the date of the Watson invention is the date 
of his conception, January 10, 1896. On the other hand, if the court 
finds the invention is a complicated one, then the date of the Thomas 
invention is the date of his patent, July 24, 1904, and the date of the 
Watson invention is the date of his actual réduction to practice in April, 
1897. 
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Upon this theory of the patent lavv it is apparent that Watson is the 
original and first inventer^ for, if the invention is of a simple character, 
then Watson's invention was completed by his drawing and disclos- 
ure on January 10, 1896, while if the invention is of a complicated 
character, then Watson's invention was completed by actual réduction 
to practice in April, 1897. 

With respect to this theory of the défendant, it is siifficient to say 
that it is novel and plainly unsound. No such distinction between in- 
ventions is found in the statutes, or has ever been recognized by the 
courts in any adjudicated cases. It may be further observed that any 
such artificial distinction would lead to hopeless confusion and great 
injustice. 

In the présent case the question of priority of invention involves two 
fundamental inquiries : First, is the date of a patented invention as 
early as the date of the application ? In other v^^ords, can Thomas car- 
ry back the date of his invention to the date of his application? Sec- 
ond, is the date of a patented iiivention as early as the date of the con- 
ception? In other words, can Watson carry back the date of his in- 
vention to the date of his drawing and disclosure. 

First. With respect to the first proposition it may be said that the 
law is well settled that the date of a patented invention is at least as 
early as the date of the application, provided it sufficiently describes the 
invention to enable those skilled in the art to understand it ; and vve hâve 
found no décision in which this rule is questioned. "Patented inven- 
tions always date at least as early as the dates of the exécution of the 
original applications therefor, provided the original applications ex- 
hibit the inventions with the above-mentioned extent of sufnciency." 
Walker on Patents (4th Ed.) § 70. 

In Kearney v.Railroad Company (C. C.) 33 Fed. 320, 322, Mr. Jus- 
tice Bradley said: 

"ïhe relative priority of inventions is determined. flrst, by the dates of the 
respective patents therefor. But this is net conclusive. Elvidence outside of 
the patents may be given to prove priority. The date of the application, if It 
describes the invention sufficiently, is conclusive évidence that the invention 
was made prior to such date." 

The same rule was enforced by Mr. Justice Bradley in National 
Machine Company v. Brown (C. C.) 36 Fed. 317, 321. ' In the récent 
case of Prindie v. Brown, 155 Fed. 531, 534, 81 C. C. A. 45, 48, this 
court said : 

"An application of the character which we bave described is of itself a 
positive and absolute exhibition of everything vv'hich the statute requires to 
coustitute an invention." 

In Bâtes v. Coe, 98 U. S. 31, 34, 25 L. Ed. G8, Mr. Justice Clifford, 
speaking for the court, said: 

"The presumption in respect to the invention described in the patent in suit, 
Jf it Is accompanied by application for the same, Is that it was made at the 
time the application was filed ; and the complainant or plaintiff may, if he 
can, introduce proof to show that it was made at a much earller date." 

In Barnes Automatic Sprinkler Co. v. Walworth Manufacturing 
Co. (C. C.) 51 Fed. 88, 91, Judge Blodgett said: 
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"I am therefore very clear tbat the Talcott patent of January 31, 1S82, 
which relates baek to the time It was applied for in Aprll, 1879, clearly an- 
ticipâtes the fourth and flfth claims of the complainant's patent." 

This case was affirmed on appeal, 60 Fed. 605, 9 C. C. A. 154. 

In the Barbéd^Wire Patent Case, 143 U. S. 275, 13 Sup. Ct. 443, 
36 ly. Ed. 154, the court, in considering the évidence on the question 
of priority of invention, assumed that the date of the application of 
the patent in suit was the date of the invention ; and the same assump- 
tion was made in Miller v. Eagle Manufacturing Company, 151 U. 
S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121. See, also, Westinghouse v. 
Chartiers Val. Gas Co. (C. C.) 43 Fed. 582. 

The rule of the Patent Office that the filing of an allowable ap- 
plication is constructive réduction to practice is only the expression 
in another form of the rule that the application of a patented inven- 
tion, if it sufficiently describes the invention, is conclusive évidence that 
the invention was made at least aS early as that date. 

In Lorraine v. Thurmond, 51 O. G. 1781, 1782, Commissioner Mit- 
chell, in his opinion, said, respecting this rule: 

"Completed and allowed applications évidence conipletlon of invention, and 
in suits brought upon patents granted thereon that stage of Invention whlch 
is usually evideneed by réduction to practice is conclusively assumed to hâve 
been reached. Hence the doctrine of 'constructive réduction to practice.' " 

The Commissioner further said: 

"If, as held in Seymour v. Osborne, 11 Wall. 510, 20 L. Ed. 33, an Invention 
is not patentable under the patent laws until it be perfected and adapted to 
use, and If, as held in the Téléphone Cases, supra, and other cases cited, ré- 
duction to practice is not essential in order to obtaln a patent, it foUows that 
actual réduction to practice Is not the only compétent évidence of perfection 
and adaptation to use, but that the inventor's act in filing an allowable applica- 
tion is to be regarded in law as such an efficient and crownlug step as to give 
it the standing of an invention so perfected aud adapted. Interférences are 
deelared after the applications involvedare pronounced to be allowable by 
the experts of the office. In determining whether the application is allowable, 
the question of operativeuess is one of the priinary considérations. (Rule 
133.) It hardly need be added that approved applications stand upon an en- 
tirely différent basis from those whlch bave been rejected by the office or 
abandoned by the applicant. Webster v. Sanford, 44 O. G. 5G7 ; Beach v. Fow- 
1er, 48 O. G. 821." 

The rule of the fédéral courts respecting an application which has 
resulted in a patent, and the rule of the Patent Office respecting an 
allowable application, simply mean that such applications are conclu- 
sive évidence of the completeness of the invention. In other words, 
they are conclusive évidence that the stage of the invention has been 
reached which is evideneed by réduction to practice. 

This rule of the Patent Office, as pointed out by Commissioner Mit- 
chell in Lorraine v. Thurmond, supra, is based upon two well-estab- 
lished principles of the patent law : 

(1) We hâve, in the first place, the principle that a statutory in- 
vention (except as modified by the doctrine of "diligence in adapting 
and perfecting") is a completed invention; that is, an invention which 
is perfected aud adapted to use, or, as otherwise expressed, reduced 
to practice ; and an inventor is not entitled to a patent — in other words, 
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has net made an invention in the légal sensé — until he lias reduced 
his invention to practice. 

In Agawam Company v. Jordan, 7 Wall. 583, 602, 19 L. Ed. 177, 
the Suprême Court said : 

"The settled rule of law is that whoever first perfects a machine is eiititled 
to the patent and is the real inventer, although others may hâve previously 
had the idea and made some experimeuts towards putting It in practice. He 
Is the inventer and is entitled to the patent who first brought tlie machine to 
perfection and made It capable of useful opération." 

\n Seymour v. Osborne, 11 Wall. 516, 552, 20 L. Ed. 33, the Su- 
prême Court said : 

"He is the first inventer in the sensé of the patent law, and entitled to a 
patent for his invention, who first perfected and adapted the same to nse, and 
It is well settled that until the invention is so perfected and adapted to use 
it is uot patentable under the patent laws." 

In Clark Thread Company v. Willimantic Linen Company, 140 U. 
S. 4-81, 489, 11 Sup. Ct. 846, 849, 35 L. Ed. 521, the court, in an 
opinion by Mr. Justice Bradley, said, when speaking of the invention 
covered by the patent in suit: 

"It is évident that the invention was not completed until the construction 
of the machine. A conception of the mind is not an invention until re])esented 
in some phj'slcal form, and unsuccessful experlments or projects, abaudoned 
by the inventer, are equally destitute of that character. Thèse propositions 
hâve been so often reiterated as to be elementary." 

In Woodcock v. Parker, 30 Fed. Cas. 491, 492 (1813), Mr. Justice 
Story said: 

"The first inventer la entitled to the benefit of his Invention if he reduces 
it to practice and ebtains a patent therefor, and a subséquent inveutor can- 
not, by obtaining a patent therefor, oust the first Inventor of his rigbt, or 
maintain an action against hfm for the use of his own invention." 

In Bedford v. Hunt, 3 Fed. Cas. 37 (1817), Mr. Justice Story said: 

"The first inventor who has put the invention in practice, and lie only, is en- 
titled to the patent. Every subséquent patentée, although an original inventor, 
may be defeated of his patent right upon proof of such prier invention being 
put into use." 

In the leading case of Reed v. Cutter, 1 Story, 590, 599, Fed. Cas. 
No. 11,645, Mr. Justice Story said : 

"For he is the first inventor in the sensé of the act, and entitled to a patent 
for his invention, who has first adapted and perfected the same to use ; and, 
until the invention is so perfected and adapted to use, it is not patentable." 

In Washburn v. Gould, 3 Story, 122, 133, Fed. Cas. No. 17,214, 
Mr. Justice Story said: 

"The law is that vi'hoever flrst perfects a machine is entitled to the patent, 
and Is the real inventor, altiiough others may previously hâve had tbe idea, 
and made some experlments towards putting it in practice. * * * Ile is 
the inventor, and is entitled to the patent, who flrst brought the machine to 
perfection, and made it capable ef useful opération." 

In White v. Allen, 2 Fish. 440, 446, Fed. Cas. No. 17,535, Mr. Jus- 
tice Clifford said ; 
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"In order to constitute au iuveution, lu the sensé lu whicli that word is em- 
ployed In the patent act, the pai-ty alleged to hâve produced It must hâve pro- 
ceeded so far as to hâve reduced his idea to practice. and embodied It in some 
distinct f orm. Gayler v. Wilder, 10 How. 498, 13 L. Ed. 504 ; Parldiurst v. 
Kinsman, 1 Blatch. 4&4 Fed. Cas. No. 10,757; Curtis on Pat. § 43. Mere>dis- 
covery of an iiuprovement does not constitute it the subject-matter of a pat- 
ent, although the ideas whlch it Involves may be new; but the new set of 
Ideas, in order to become patentable, must be embodied into working machln- 
ery, and adapted to practical use. Sickles v. Borden, 3 Blatch. 535, Fed. Cas. 
No. 12,832." 

In Winans v. New York & H. R. Co., Fed. Cas. No. 17,864, Mr. 
Justice Nelson said : 

"It is not the person who lias ouly produced the Idea that Is eutltled to 
protection as an Inventer, but the person who has embodied the idea Into a 
practical machine and reduced It to practical use. He who has lirst done that 
is the inventor who is entltled to protection." 

(2) At the same time we hâve the equally well settled rule that an. 
invention need not be perfected and adapted to use, or reduced to 
practice, in order to obtain a valid patent, since no such condition is 
contained in the statutes. 

This question of réduction to practice arose in the case of Wheeler 
V. Clipper Mower & Reaper Company, 6 Fish. 1, 16, Fed. Cas. No. 
17,493. In the opinion in that case Judge Woodruff said: 

"On the argument It was Insisted that the patent Is vold if the patentée did 
not reduce the Invention to practical use before the patent was obtalned. 

"This proposition is wholly unsound. No such condition Is required by the 
act of Congress ; and if it were true that a patent would be vold on that 
ground, no patent could properly be granted unless proof was furnished that 
the Invention clalmed had gone into practical use, whlch is not, and cannot. 
under the statute, be made a condition of granting the patent. It is enough 
that the inventor has perfected hIs Invention, and is able to furnish to the 
Patent Office such spécifications and model as the law requires. Having doue 
this, the patent, in so far as prerequisites to its validity, elther by way of 
experiment or use, are material, Is valld." 

If any doubt ever existed, however, upon this point, it was conclu- 
sively settled by the Suprême Court in the Téléphone Cases, 126 U. 
S. 1, 535, 8 Sup. Ct. 778, 782, 783, 31 L. Ed. 863. In that case, Mr. 
Chief Justice Waite, speaking for the court, said : 

"But It is Insisted that the clalm cannot be sustalned, because when the 
patent was issued Bell had not in fact completed his discovery. While It is 
conceded that he was acting on the right princlple and had adopted the true 
theory, it is claimed that the discovery lacked that practical development 
whlch was necessary to make it practiçable. In the language of counsel, 
there was still work to be done, and work calllng for the exercise of the ut- 
most ingenuity, and calllng for the very highest degree of practical Invention. 

"It Is quite true that when Bell applied for his patent he had never actual- 
ly transmitted telegraphically-spoken words so that they could be distinctly 
heard and understood at the receiving end of his Une, but in his siiecificatlon 
he dId describe accurately and with admirable clearness his process — that 
is to say, the exact electrical condition that must be created to accomplish his 
purpose; and he also described, with sufflclent précision to enable one of ordi- 
uary sklll in such matters to make it, a f orm of apparatus which, if used In 
the way pointed out, would produce the required effect, receive the words, and 
carry them to and deliver theni at the appointed place. * * * 

"The law does not require that a discoverer or Inventor, in order to get a 
patent for a process, must hâve succeeded in bringing his art to the highest 
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(legree of perfection. It Is enough If he describes hls method witli sufficieiit 
clearness and précision to enable those skilled in tlie matter to undersland 
what the process is, and If lie points eut some praeticable way of puttlng it iii- 
to opération." 

From thèse established and seemingly contradictory principlés of 
the patent law, first, that an invention in order to be patentable must 
be reduced to practice, and, second, that, under the statntes, réduction 
to practice is not essential either before or after the grant of a patent, 
it follows that there must be some stage of an invention when it must 
be presumed as a matter of law that the inventer has reduced his in- 
vention to practice; and that stage is presumed to hâve been reached 
when he has done ail that he is required to do to obtain a valid patent, 
namely, when he has filed a complète and allowable application; and 
hence the Patent Office has adopted the rule that the filing of such 
an application is constructive réduction to practice, and the fédéral 
courts hâve adopted the rule that such an application is conclusive évi- 
dence that the patentée made his invention — that is, reduced his in- 
vention to practice — at least as early as that date. 

The cases which hold that a rejected application is not sufficient to 
establish priority of invention under the statutes hâve no bearing on, 
the question of the légal efïect of a complète and allowable application 
which will resuit or has resulted in the granting of a patent. Thèse 
cases simply enforce the rule that an invention must be perfected and 
adapted to use in, order to prove prior invention or prior use. The 
Corn-Planter Patent, 23 Wall. 181, 23 L. Ed. 161 ; Lyman A^^entilating 
& Refrigerator Company v. Lalor, 1 Ban. & Ard. 403, Fed. Cas. No. 
8,632 ; Northwestern Fire Extinguisher Company v. Philadelphia 
Fire Extinguisher Company, 1 Ban. & Ard. 177, Fed. Cas. No. 10,337. 

The further argument is advanced that an application is only évi- 
dence of a disclosure of a somewhat strongc character than a con- 
ception proved by drawings and disclosure. The answer to this ar- 
gument is that the courts hâve uniformly held that an application 
which eventuates in a patent, and which sufficiently describes the in- 
vention, is conclusive évidence that the invention was made at the time 
the application was filed. 

While the défendant insists that the filing of an allowable applica- 
tion is not the équivalent of réduction to practice, it admits that the 
issue of a patent is the "équivalent in efïect in the art to réduction, 
to practice by the completion of a machine." We cannot see the force 
or reasonableness of this position. The issuance of the patent is an 
act of government, with which the inventor has nothing to do except 
to pay the final fee, while in the filing of a complète and allowable ap- 
plication the inventor has performed ail the acts required of him un- 
der the statute for the grant of a valid patent. 

To limit a patentée who has never reduced his invention to practice, 
and who is not required to do so under the statutes, to fixing the earli- 
est date of his invention as the date of his patent, is tmsupported by au- 
thority, and would resuit in manifest injustice. For example, the 
Thomas patent was not issued until July 26, 1904, seven years and a 
half after he filed his application. If the earliest date that can be as- 
signed for the Thomas invention is the date of his patent, any rival 
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inventer who may hâve reduced his invention to actual practice during 
this seven and a half years would become the prior inventor, although 
Thomas may hâve donc ail that the law requires to entitle him to a 
valid patent. 

For thèse reasons we must hold that the date of the Thomas inven- 
tion is December 17, 1896, the date of his application. 

Second. We hâve now to consider the question whether Watson 
can carry the date of his invention back to the time of his conception, 
JanuarylO, 1896. This question ;must be viewed from two stand- 
points : First, can ît be said that Watson's conception, drawing, and 
disclosure to others, of themselves, or without regard to his subsé- 
quent actS, constitute a complète invention within the meaning of the 
patent làws ? Second, can Watsdn as a patentée carry back the date 
of his invention to the time of his conception? 

(1) The law âppears to be well eStablished that a conception evidenc- 
ed by disclosure, drawings, and even a model, confers no rights upon an 
inventor unless followed by some other act, such as actual réduction 
to practice, or fîling an application for a patent. A conception of 
this character is not a complète invention under the patent lav/s. It 
may constitute an invention in a popular sensé, but it does not make 
the inventor the "original and first inventor" under the statutes. If 
it did constitute an invention under the statutes, then an inventor 
might stop with his drawings and disclosure, and hold the field for ail 
time against a subséquent inventor who has reducéd his invention to 
practice, or who has obtained a patent. The law will not permit this. 
An inventor must not stop with this stage of his invention, but he 
must proceed with reasonable diligence to perfect his invention, either 
by actual réduction to practice, or by filing his application for a patent. 

This rule of the patent law is both reasonable and just. It secures 
to the fîrst conceiver the right to his invention. It is not uncommon 
for two persons to conceive an improvement in an existing device 
about the same time, and ail the law exacts of the first conceiver in 
order to protect him in his right to the invention is that he shall pro- 
ceed with reasonable diligence to reduce the invention to practice, or to 
file an application for a patent in conformity with the statutes. 

The authorities seerh to be conclUsive upon the point that a con- 
ception evidenced by disclosure and drawings does not constitute an 
invention under the patent laws. 

Détroit Lubricator Manufacturihg Co. v. Renchard (C. C.) 9 Fed. 
293, 297, was a suit for infringement, in which one of the issues raised 
was priority of invention as between the patentée of the patent in suit 
and the défendant. In the opinion in that case Mr. Justice Matthews 
said : 

"The défendants exhibit . a drawing niade by J. V. Rencharci whioli bears 
date August 10, ISTCi an(J which, it is testifled by him, was made ou that day, 
and by othérs, that he showed it to thém aboiit that time. This antedates 
Parshall's application, but it fails to supérsede his patent for the reason that 
it seems well established tn évidence that Kencliard did not at that time pros- 
eeute the matter beyondthe mère drawing. The drawing seems to exhlbit a 
perfect machine in allits p~ai:ts, g.nd gufficleutly to show the combination form- 
ing tlie subject of the présent eontïoversy, particularly the metallic oil cnj), 
the siplion tube carrying the coudensed water into the glass ludicator, and 
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the two chambers, condensmg and oil, elosely and directly united. Keverthe- 
less, it is clearly proven that the défendants did not, in fact, construct an 
indicator in this form, and reduce It to actual use, until after it had been 
successfuUy accompllshed by Parshall, nor until after tlie date of hls patent. 
This mère drawing, therefore, cannot be allowed to bave the effect of depriv- 
ing Parshall of his title of being the flrst and original inventor." 

Reeves v. Keystone Bridge Company, 5 Fish. 456, 463, 463, Fed. 
Cas. No. 11,660, was also a suit for infringement of a patent, and the 
issue was whether the complainant or the défendant was the first and 
original inventor. AUhough the date of the defendant's patent was 
subséquent to that of the patent in suit, they contended that the in- 
vention was actually made by them some time before. In support of 
this contention they reUed upon certain drawings and sketches. In 
the opinion in that case, Judge McKennan saiH : "Can an invention be 
considered as 'perfected and adapted' which has reached only the 
maturity of an illustration on paper ?" After considering various 
cases, the court stateSthe rule of law in the following language: 

"It must, therefore, be considered as an established rule that ilhistrative 
drawings of oonceived ideas do not constitute an invention, and that, unless 
they are followed up by a seasonable observance of the requirements of the 
patent laws, they can hâve no effect npou a subsequently grauted patent to 
another." 

Penrtsylvania Diamond Drill Company v. Simpson (C. C.) 29 Fed. 
288, 290, was another suit for infringement, in which the principal issue 
was priority of invention.. In that case, in order to avoid anticipation 
shown by the Bail and Case patents, the patentée of the patent in suit 
attempted to fix the date of his invention as the time of his concep- 
tion and drawings. In the opinion by Judge Acheson the law is stated 
as f ollows : 

. "Herè, Alllson, it would seem, was the flrst to conceive tlie invention ; but 
mère conception, which is not seusonably followed by some prnetlcal step, 
counts for nothiug as against a subséquent hidependent inventor, wlio, liaving 
complied with tlie patent laws, has obtained the patent. It would Indeed be 
a strange perversion of the purposo of the patent laws If one wlio had con- 
ceived of a new devlce, and proceeded so far as to emhody it in rough sketches, 
or even in finished drawings, could there stop, and yet hold that field of inven- 
tion against àll corners for a period of 12 years. The law does not so reward 
supineness. Ilence, in Keeves v. Keystone Bridge Co.. 5 Fish. 4,'i(;, 46.S, Fed. 
Cas. No. 11,660, Judge McKennan declared the established rule to be 'that illus- 
trative drawings of conceived ideas do not constitute an invention, and that. 
unless they are followed up by a seasonable observance of the requirements 
of the patent laws, they can hâve no effect upon a subsequently grauted patent 
to another.' And this priuciplè was enforced by Mr. .Justice Matthews in the 
more récent case of Détroit Lubrieator Mfg. Co. v. Renchard (C. 0.) 9 Fed. 
293, althongh the antedating drawing there exhlbited a perfcct machine in 
ail its parts." 

In Winans v. New York & H. R. Co., Fed. Cas. No. 17,864, which 
was an action at law for infringement, in which the principal question 
was whether the plaintifï was the first inventor of the railroad car 
claimed in his patent, Mr. Justice Nelson, in charging the jury said: 

"Now, the circumstance that a person has had an idea of an improvement 
in his head, or has sketched it upon paper, has dravvn it and then gives it 
up — neglects It— does not, in .iudgment of law, constitute or hâve the effect 
to constitute him a first and original inventor. It is not the person who has 
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only produced the Idea that là entitled to protection as an Inventor, but the 
person who bas embodled the Idea into a practlcal machine and reduced it to 
practlcal use. He who has first done that is the Inventor who Is éntltled to 
protection." 

Electric Railroad Signal Co. v. Hall Railroad Signal Co. (C. C.) 

6 Fed. 603, 605, was a suit for infringement in which the main défense 
was that the patentée was not the first inventor. The làw is stated by 
Judge Shipman in that case as foUows : 

"The patent having been granted to Pope, and now belng attacked on the 
ground that the patentée was not the flrst Inventor, it Is not enough for the 
défendant to show that Hall had concelvèd the same idea, and had made 
drawings or models, and experiments with his models, but the défendant must 
establish that Hall reduced what he concelvèd to practice in the form of an 
operatlve machine, 'and embodled It in some practlcal and useful form before 
Pope made his application, it being a fact In the case that Pope had not re- 
duced his idea to practice before his application. EaUthorp v. Robertson, 2 
Msh. 85, Fed. Cas. No. 4,408 ; Union Sugar Reflnery v. Matthlesson, 3 OlifC. 
639, Fed. Cas. No. 14,399. The law on the subject of priorlty of right between 
two Independent Inventors is substantially as it was laid down by Judge 
Story in Reed v. Cutter, 1 Story, 590, Fed. Cas. No. 11,645: 'In a race between 
two Independent inventors, he who flrst reduces his invention to a fixed, posi- 
tive, an"a practlcal form would seem to be entitled to a priorlty of right to a 
patent therefor. The clause of the flfteenth section of the act of 1836, now 
under considération, seems to qualify that right by provlding that in such 
cases he who invents flrst shall hâve the prior right, if he is using reasonable 
diligence in adapting and perfecting the same, although the second inventor 
has, in fact, flrst perfected the same and reduced the same to practice in a 
positive form.' Whlte v. Allen, 2 Flsh. 440, Fed. Cas. No. 17,535; Reeves v. 
Keystone Bridge Co., 5 Fish. 456, Fed. Cas. No. 11,660 ; Agawam Co. v. Jordan, 

7 Wall. 583, 19 L. Ed. 177." 

Draper v. Potomska Mills Corporation, Fed. Cas. No. 4,073, was a 
suit for infringement, and one of the défenses was that the patentée 
was not the original and first inventor. In that case Judge Shepley 
said : 

"Illustrated drawings of concelvèd Ideas do not constltute an invention, and. 
unless they are followed up by a seasonable observance of the requirements of 
the patent laws, they can bave no effect upon a subsequently granted patent 
to another. But a patentée whose patent is assailed upon the ground of want 
of novelty may show by sketches and drawings the date of his inceptlve In- 
vention, and, if he has exercised reasonable diligence in perfecting and adapt- 
ing it, and in applying for his patent, its protection wlU be carrled back to 
such date." 

In Ellithorp v. Robertson, Fed. Cas. No. 4,408, which was a bill 
in equity brought to hâve a patent already issued declared void, and 
the complainant decreed to be the first and original inventor, and enti- 
tled to a patent, the court said : 

"l'o constltute such a prier Invention as will avold a patent that bas been 
granted, It must be made to appear that some one before the patentée not on- 
ly concelvèd the idea of doing what the patentée has doue, but also reduced his 
idea to practice and embodled it in some praetical and useful form. The Idea 
must bave been carrled into practlcal opération. The maklng of drawings 
of concelvèd ideas is not such an embodlment of such conceived ideas in a 
practlcal and useful form as will defeat a patent which has been granted." 

(3) The next question we hâve to consider is whether Watson 
as a patentée can carry back the date of his invention to the date of 
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his conception; that is, to his drawing and disclosure of January 10, 
1896. It is conceded that a patentée who has used "reasonable dili- 
gence in adapting and perfecting" his invention can carry the date 
back tp his drawings and disclosure; and the only question which- 
arises is whether the law will permit him to do this in the absence 
of such reasonable diligence. In other words, can a patentée stop 
with his drawings and disclosure for an unreasonable time, and then, 
by virtue of his subsequently obtaining a patent, hold this field of in- 
vention against a rival inventor whose conception of the same inven- 
tion was later, and who proceeded with diligence to build a practi- 
cal machine, or to file an application for a patent? In our opinion, 
he cannot do this under the patent laws. 

We understand the true rule to be that a patentée who undertakes 
to carry back the date of his invention to his drawings and disclosure 
must show reasonable diligence in adapting and perfecting his inven- 
tion, either by actual réduction to practice or by filing his application. 
This rule is supported by the great weight of authority, and we hâve 
f ound no cases which directly hold that this is not the law, although 
there are some cases in which a patentée has been permitted to carry 
back his invention to his drawings and disclosure, where the ques- 
tion of diligence was not raised or passed upon. Loom Co. v. Higgins, 
105 U. S. 580, 594, 26 L. Ed. 1177; Dodge v. Porter (C. C.) 98 Fed. 
624, 625 ; Westinghouse Electric & Mfg. Co. v. Stanley Instrument 
Ce, 133 Eed. 167, 68 C. C. A. 523. 

No Sound reason has been advanced why the doctrine of diligence 
should not apply to a patentée as well as to an inventor who has not 
secured a patent. On the other hand, any such distinction in favor of 
patentées is not in harmony with the patent laws. We bave seen that 
an invention in the sensé of the patent law signifies a completed inven- 
tion, and that the earliest date of an invention is the time of its com- 
pletion. We hâve also seen that an invention may be completed either 
by actual réduction to practice or by fihng a complète and allowable 
application in conformity with the statutes. 

This gênerai principle, however, is subject to this qualification: 

By section 15 of the act of July 4, 1836, c. 357, 5 Stat. 123, it is pro- 
vided that a défendant in an action upon a patent may set ujj in defçnse 
that the plaintiff had "surreptitiously or unjustly obtained his patent 
for that which was in fact invented by another who was using rea- 
sonable diligence in adapting and perfecting the same." 

sSection 6 of the act of Feb. 21, 1793, c. 11, 1 Stat. 322, provided 
that the défendant in an action upon a patent may set up that the plain- 
tiff "had surreptitiously obtained a patent for the discovery of an- 
other person," and section 15 of the act of 1836 amended this section 
by adding the words "or unjustly," and the words "for that which 
was in fact invented by another who was using reasonable diligence in 
adapting and perfecting the same." 

This amendment introduced a new and just principle into the patent 
law, inasmuch as it protected the first conceiver of the invention by 
permitting him to carry back the date of his invention to the time of 
his drawings and disclosure, provided he was using reasonable dili- 
gence in adapting and perfecting his invention, This amendment was 
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fully consîdered by Mr. Justice Story in Reed v. Cutter, supra. In 
that casé Mr. Justice Story said : 

"ïhe patent act of July 4, 1836, c. 357, §§ 7, 8, 13, 15, 16, 5 Stat; 322, express- 
ly déclares that tHe applicant for a patent must be the flrst, as well as an 
original, Inventor. Thei passage clted from Mr. Phillips' work. on Patents 
(page 395), in the sensé In whlch I understand it, is perfectly accurate. He 
there expressly states th^t the party plaimlng the patent must be the original 
and flrst Inventor; and that his right to a patent will not be defeated by proof, 
thàt another person had knticipated him in making the Invention, nnless such 
person 'was using reasonable diligence In adapting and perfectlng the same.' 
Thèse latter words are copied from the fifteenth section of the act of 1836 
(chapter 357), and constitute a quallflcatlon of the precedlng language of that 
section; so that an lûvéntor who bas flrst aetually perfected his invention 
will not be deemed to hâve surreptitlously or unjustly obtained a patent for 
that whieh was in fact flrsfc invented by another, unless thé latter was at that 
tiœe using reasonable diligence In adapting and perfectlng the same. And 
thls I take, to be clearly la,w ; for he is the flrst inventor in the sensé of the 
act, aild entitled to a paten,t for his invention, who bas flrst perfected and 
adaptèd the same to use; and until the invention is so perfected and adapted 
to use It Is not patentable. An Imperfectand incomplète invention, restlng In 
mère theory or in intellectuai notion, or in uncertain expériments, and not 
actualïy redûced to practice, and embodied In some distinct machinery, appa- 
ratus, manufacture, or composition of matter, Is not, and îndeed cannot be, 
patentable under our patent acts, since It is utterly impossible, under such 
circumstànees, to eomply wlth the fundamental requisites of those iacts. In 
a race of ^iilgence between two independent Inventors, he who first reduces his 
Invention to a fixed, positive, and practical form would seem to he entitled to 
a priority bf rlght to a patent therefor. Woodcock v. Parker Ped. Cas. No. 
17,971. The clause of the fifteenth section, now under considération, seems 
to Qualiry that rlght, by providing that, in such cases, he who invents flrst 
shallTiaye the prier rlght, if 1,16 is uslrig reasonable diligence in adapting and 
perfectlng the same, although thé second Inventor has, in fact, flrst perfected 
the same, and reduced thé sàme to practice in a positive form. It thus glves 
full effect to the well-known maxlm that he has the better right who Is prior 
in point of time, namely, in making the discovery or invention."; 

This décision has beéri f pilowed in many cases, and we are not aware 
that it has ever been questioned. According to Reed v. Cutter, Fed. 
Cas. No. 11,645, section 15 of the act of 1836 secures to the first in- 
ventor the prior right, provided he uses reasonable dihgence in adapt- 
ing and perfecting his invention, and this rule appHes to ail inventors, 
whether patentées or othérvvise. 

The défendant relies lârgely upon the language of the court in 
Loom Company v. Higgins, 105 U. S. 580, 594, 26 L,. Ed. 1177. In 
that case the court said : 

"Webster. had invented it before that time, and had made a drawing of it, 
whlch in March, 1868, he exhiblted and eXplained to Davis. An invention re- 
latlng to machinery may be exhiblted elther In a drawing or in a model, so as 
to lay the foundation of the clalm to priority If it be suffieiently plàln to en- 
able those skilled in the art. to understand it There is no doubt that Davis 
understQod Webstér*s drawing, and he did not then claim that the invention 
belonged to himself." 

It will be observed that the court does not consider or pass upon 
any question of diligence, and that, the danguage is simply to the effect 
that a drawing or a model may "lay the foundation of the claim to 
priority." Kurther, an examination of the facts in Loom Company v. 
Higgins shows that Webster was clearly the prior inventor, since he 
filed his application for a patent before Davis (who never applied for 



AUTOMATIC WEIGHING MACH. CO. V. PNEUMATIO 8CALE COEP. 303 

a patent) reduced the invention to practice. Again, to interpret 
broadly, the languag-e used in Loom Company v. Higgins as meaning 
that a completed invention under the patent laws "may be exhibited 
in a drawing or in a model," is inconsistent with the rule laid down by 
the Suprême Court and the Circuit Court in the cases already cited. 
In this connection we need only refer to the later case of Clark Thread 
Company v. Willimantic Linen Company, supra, where Mr. Justice 
Bradley (who wrote the opinion in Loom Company v. Higgins) said, 
in the opinion of the court, that the invention covered by the patent 
sued upon "was not completed until the construction of the machine." 
In Odell V. Stout (C. C.) 22 Fed. 159, 164, the patentée attempted 
to carry back the date of his invention by means of drawings. This 
case was heard by Mr. Justice Matthews and Judge Sage. Mr. Jus- 
tice Matthews was a member of the court which decided Loom Com- 
pany V. Higgins. In the opinion by Judge Sage it was said : 

"It Is settled that 'an invention relating to machlnery may be exhibited el- 
ther in a drawing or in a model, so as to lay the loundatlon of a claim to 
priority, if it be sufflciently plain to enable those slcilled In the art to under- 
Btand it.' Loom Co. v. Higgins, 105 U. S. 594, 26 L. Ed. 1177. But this rule is 
to be taken with proper qualifications. Drawings may carry date of inven- 
tion back if reasonable diligence is shown. Kneeland v. Sherlff, 18 O. G. 242. 
Making drawings of an Idea is not invention, and is of no effect unless foUow- 
ed up. , Draper v. Potomska Mills, 13 O. G. 276, Fed. Cas. No. 4,072. Merely 
making drawings is not such an embodiment of Invention as will defeat a sub- 
séquent patent. Ellithorp v. Hobertson, 4 Blatchf. 307, Fed. Cas. No. 4,408. 
The reasons for this qualification of the rule are well stated in section 61, 
Walker on Patents." 

We think this opinion states the true rule, and that the language 
of the court in Loom Company v. Higgins must be understood with 
the qualification respecting reasonable diligence in perfecting the in- 
vention. 

In Reeves v. Keystone Bridge Company, supra, the court said : 

"A patentée whose patent Is assailed upon the ground of want of novelty 
may show by sketches and drawings the date of his inceptive invention, and 
if he has exerclsed reasonable diligence In 'perfecting and adapting' it, and 
in applying for his patent, its protection wlll be carried back to such date. 
* ■* * Reasonable diligence In 'perfecting and adapting' the Invention is 
essential to the efficacy of such a claim." 

In Christie v. Seybold, 55 Fed. 69, 76, 5 C. C. A. 33, 40, the court, 
after citing with approval Judge Story's language in Reed v. Cutter, 
said: 

"It is obvious from the foregoing that the man who flrst reduces an inven- 
tion to practice is prima fa oie the first and true inventer, but that the man 
who flrst conceives, and, in a mental sensé, first invents a machine, art, or 
composition of inatter, may date his patentable invention back to the tlme 
of its conception, if he connects the conception with its réduction to practice 
by reasonable diligence on his part, so that they are substantially one con- 
tinuons act." 

In MerfOw v. Shoemaker (C. C.) 59 Fed. 130, 123, where the in- 
ventor undértook to carry back the date of his invention to his draw- 
ings and disclosure, Judge Dallas said in his opinion : 

"If so, he has establlshed his date bf Invention as not later than thàt day, 
and the question of anticipation must be solved with référence thereto, provid- 
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ed tiat lie ■Was duly diligent in fillng his application for a patent and In con- 
structing hls machine." 

See, also, Détroit Lubricator Manufacturing Company v. Renchard, 
supra; Pennsylvania Diamond Drill Company v. Simpson, supra; 
Electric Railroad Signal Company v. Hall Railroad Signal Company, 
supra ; Draper v. Potomska Mills Corporation, supra. 

We corne now to the remaining question, whether Watson was rea- 
sonably diligent in adapting and perfecting his invention. 

Upon this question of fact the décision of the Patent Office tribunals 
and the Court of Appeals of the District of Columbia is entitled to 
great weight, if it is not absolutely controlling. 

In Morgan v. Daniels, 153 U. S. 120, 125, 14 Sup. Ct. 772, 773, 38 
L. Ed. 657, a suit was brought under section 4915 of the Revised Stat- 
utes by the party who was refused a patent in interférence proceedings, 
to détermine the question whether he should not be adjudged entitled 
to a patent. In that case the court used the following language : 

"Upon prlnelple and authority, therefore, it must be laid down as a rulfr 
that, where the question decided in the Patent Office is one between contesting 
parties as to priority of invention, the décision there made must be accepted 
as controlling upon that question of fact in any subséquent suit between the 
sâme parties, unless the contrary Is established by testimony which In charac- 
ter and amount earrles thorough conviction." 

There are four admitted facts with respect to Watson's diligence; 
(1) Watson conceived the invention, illustrated it by a drawing, and 
disclosed it to Doble as early as January 10, 1896; (3) he made work- 
ing drawings some time between January 10, 1896, and the early part 
of January, 1897, when the exhibit blue print which was taken from the 
working drawings was handed to the pattern maker, Frazer; (3) he 
completed the building of a machine in Àpril, 1897 ; (4) the main rea- 
son for the delay was business considérations arising from the fact 
that John F. Cushing had made a contract with the Electric Scale Com- 
pany to build 10 single-hopper machines under the Doble and Watson 
patent. 

Watson assigned his application to the Electric Scale Company, 
and the patent issued to that conipany as assignée. W. H. Doble was 
the manager of the Electric Scale Company. The Çushing contract 
with the Electric Scale Company was made January 28, 1896. The 
additional évidence taken in this case relates to the time during 1896 
when thèse working drawings were made. In our opinion this is im- 
material ; and it may be assumed, as stated by Watson, and now teSti- 
fied to by Doble, that thèse drawings were made in the fall of 1896. 

The main point against Watson on the question of diligence is that 
for business reasons nothing was donc with respect to his invention 
between January, 1896, and January/ 1897, except to make working 
drawings, or, upon the évidence as itnow stands, nothing was dbne 
until September, 1896, when Watson began on the working drawings. 
A,s to the reason for this delay, Mr. Doble testified in the interférence 
proceedings as foUows; 
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"As he [CusTiing] guaranteed the speed and aecuracy, and was the respon- 
sible party, I did not care whether lie accomplished this one hopper or a 
dozen." 

"Before January, 1897, they had done nothing exeept complète the drawings. 
This contract with John P. Cushing which practieally gave, if carried out, ail 
the results that could be accomplished under the double hopper, kept them 
from acting durlng the early part of the year, and the fact that they were held 
to Oushlng by this contract kept them from acting later. I would say that I 
was practieally the only one in the Company who knew just what was going on 
and took an active part in the affairs of the company. In January we had the 
patterns made for the double hopper and the casting made from same on Ist 
of February." 

"After receivlng the drawings from Mr. Watson, in 1896, nothing was done 
in an active way, as I was trying to induce Mr. Cushing to put the double hop- 
per onto the machines he had constructed, and which failed to do the work for 
which they were designed. Indlvidually, I had no nioney to manufacture with 
myself, and the company had but a limited aniount, and were practieally bound 
to Mr. Cushing by his contract until sueh time as he threw up the same." 

Mr. Watson also testified as follows: 

"In the late snmmer of 1896, Mr. Cushing had proceeded with his contract 
until a part of the machines had been finished, and he was experimenting at 
that time with devices which he was called upon to furnish under his contract 
for the remaining machines. At the same time he had told me that it was his 
intention to discontinue his business at the close of the year 1896, and had so 
told me that I might be on the lookout for other employment. At that time I 
mentloned to Jlr. Cushing the idea of the double hopper, and suggested to him 
that such an arrangement would assist him in fulfilling his contract in the 
(,'ompletion of the remaining machines. As the resuit of my interview with 
Mr. Cushing, I thought that he was favorably Impressed with the idea that the 
double hopper would be of use to him in completing the remaining machines ; 
and with the idea that He thought sueh an arrangement would be useful to 
him I went to work making drawings of the additional hopper and its mechan- 
ism, so that it might he applied to the machines that he was building. A por- 
tion of this time so spent was while actively employed on Mr. Cushing's work, 
and a portion of it on outside time. I consulted with Mr. Cushing and showed 
him some of thèse drawings, but he flnally concluded that It would not be nec- 
essary for him to use the idea in the completion of his contract." 

Upon the state of facts présentée! in the interférence proceedings 
and in this record, we agrée with the conclusion of the Patent OfHce 
tribunals and the Court of Appeals of the District of Columbia that 
Watson failed to use such diligence as the law requires. 

In its décision the Court of Appeals said : 

"The détermination of the question dépends upon the action or Inaction of 
Watson during the period intermediate between the date of his conception of 
the invention, January 10, 1896, and the filing date of Thomas' application. 
December 17, 1896. But during ail this period we find no évidence whatever 
of action on the part of Watson to reduce his conception to practice, beyond 
the making of some working drawings and a blue print taken from them, if in- 
deed thèse were made during that interval ; for their date is left in extrême 
doubt by the testimony, and it is not at ail certain that they were made before 
January of 1897. Even if they had been made before the flling of Thomas' 
application, they could scarcely be held to hâve been a manifestation of due 
diligence on the part of Watson. During the whole of the year 1896 he was 
busy with the single-hopper machine ; and during the year he took out a pat- 
ent for that machine. If he had the device of the double hopper perfected in 
his ov?n mind, no reason is shown why it could not hâve been reduced to prac- 
tice ; nor is there any reason shown w-hy he could not hâve applied for a pat- 
ent," Watson V. Thomas, 23 App. D. C. 65, 68. 

166 F.— 20 
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Since infringement is not denied as to the defendatit's machine com- 
plained'of, it follows that a decree shôuld be enteréd for the complain- 
ant for an injunction and an account, as prayed for in its bill. 

The decrée of the Circuit Court is reversed, and the case is remand- 
ed to that court for proceedings in accordance with this opinion, and 
the appellant recovers its cost of appeal. 



DIAMOND STONE-SAWING MACH. CO. OF NEW YORK v. BROWN et al. 
(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 88. 

1. Patents (§ 319*) — Infringement— Measube or Damages— Licensb Fee. 

In (jrâer tliat a royalty flxed by license contracts may be accepted as 
a measure of damages against an infrlnger of a patent wlio is a stranger 
to tlie licenses, it nmst tiave been paid or secured before the infringe- 
ment in suit ; and, where that extended both before and af ter the date 
of thê license contracts, such measure is applicable only to the infringe- 
ment committed afterward. 

[Ed. Note.^For other cases, sée Patents, Cent. Dig. §§ 577-586 ; Dec. 
Dig. §319.*] 

2. Patents (§ 319*) — Infringement— "Prgfits"—"Damàges." 

In patent nomenclature, what the infringer makes is "profits," and 
what the owner of the patent loses by such infringement is "damages." 
[Ed. Note. — For other cases, sée Patents, Dec. Dig. § 319.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1812-1820 ; 
vol. 8, pp. 7625-7626; vol. 6, pp. 5659-5666; vol. 8, p. 7766.] 

Appea-l from the Circuit Court of the United States for the East- 
ern District of New York. 

On appeal and cross-appeal from a final decree overruling excep- 
tions tô' the report of the master and awarding the complainant $180 
damages for the infringement of the.first three of the five claims of 
letters patent No. 429,874, granted. June 10, 1890, to G. N. Williams, 
Jr., for an improvement in diamond stone-sawing machines. The 
opinion sustaining the validity of the patent is reported in 130 Fed. 
896, affirmed 137 Fed. 910, 70 C. C. A. 248. The exceptions to the 
report of the master were considered and overruled by the Circuit 
Court; the opinion being reported in 155 Fed. 753. 

Ivivingston Gifford and Charles C. ProtheroCi for complainant. 
SeaburyC. Mastick, for défendants. 

Before I^ACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. In patent nomenclature what the infringer 
makes is "profits," what the owner of the patent loses by such infringe- 
ment is "dârnages." In the case at bar no question as to the défend- 
ants' profits arises, the complainant, apparently, being content to ac- 
cept the défendants' statement that no data can be produced upon 
which to base an estimate of profits. ' The appeal is herCj therefore, 
to review an allowance of dariiages only. 

The question whether a license fee was established is one of fact, 

•For other cases see same toplo & § number In Dét. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and as the master has found that on November 1, 1901, a yearly li- 
cense fee of $360 for each machine was established, and as the Circuit 
Court has overruled the défendants' exceptions, we are not disposed to 
disturb the finding. It certainly cannot be said that it is unsupported 
by proof. Warren v. Keep, 155 U. S. 265, 267, 15 Sup. Ct. 83, 39 
L. Ed. 144. 

The défendants' infringement began May 1, 1897, and continued un- 
til January 37, 1902. The license fee was established November 1, 
1901. It is contended for the défendants that in no event can the 
proof hâve a rétroactive effect and apply to infringements which oc- 
curred before November 1, 1901, when there was no license fee. In 
Rude V. Westcott, 130 U. S. 152, 9 Sup. Ct. 463, 32 L. Ed. 888, 
the court, at page 165 of 130 U. S., at page 468 of 9 Sup. Ct. (32 L. 
Ed. 888), says: 

"In order that a royalty ruay be acceijted as a measure of damages agaiust 
an infrlnger, who is a stranger to the license establishlng it, it must be pald 
or secured before tlie infringement complained of." 

The complainant argues that this quotation should be read as if the 
words "the infringement complained of'refer not to the infringement 
in the suit before the court but to an imagined infringement of the 
party who, by paying the royalty, became a licensee. In other words, 
as we understand the complainant's contention, the last paragraph of 
the quotation should read as follovvs, "it must be paid or secured be- 
fore the infringement of the party paying it." It might, perhaps, be 
pertinent to inquire how a license fee can be paid before the "infringe- 
ment complained of" or, in other words, how an act can be called "an 
infringement" which occurs after the fee is paid and the payer has 
become a licensee. Ordinarily where a license fee is paid there is no 
infringement and certainly none after the license is granted. 

It is concèded that the Suprême Court decided the question, as thus 
interpreted by the complainant, in the négative— namely that the fee 
paid by the licensee after infringement by him cannot be accepted as 
évidence of market value. As each one of the licensees referred to 
in the proof had been a past infringer and as there is not a particle 
of proof that a dollar was paid as license fee before thèse infringe- 
ments, it would seem that the contention of the complainant is even 
more fatal to a recovery than that of the défendants. There is no 
évidence of an established license fee until long after ail of the in- 
fringements complained of. It is said that the opinion in Rude v. 
Westcott, if not interpreted as the complainant contends, is obiter. 

We do not pause to consider whether it be obiter or not because the 
court has laid down a rule of law for the guidance of masters in chan- 
cery causes which has been followed ever since, which has never been 
recalled or modified and which, to our minds, is just and logical. 
Paraphrasing the rule of Rude v. Westcott to fit the circumstances of 
the case in harld it reads as f ollows : 

"In order that the royalty found by the master liereln may be accepted as 
a measure of damages against the défendants Brown and Miller, who were 
strangers to the licenses proved before the master, tUe royalty must be paid 
before the Inf ringenient of Bçown and Miller complained of." 
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: We thinlç tljere is nothing unfair or abnormal about this ruie, it is 
simply applying the doctrine o£ the common law to patent causes. 
Even the thief jndicted for grand larceny bas a right to insist that the 
value of the property taken by him shall be fîxed as of the date named 
in the indictment and to exclude évidence of its value five years aft- 
erwards. 

An infringer is not an outlaw. If convinced that the patent is' in- 
vaHd or that he is not infringing^ he can go on and use the machine 
said to be covered by the claims, subject to the risk of an injunction 
and an accounting. If the' patent be newly issued and generally in- 
fringed his act should not be viewed in the same light as if the patent 
had been adjudicated and a license fee estabhshed. Ordinarily it is 
not until the validity of the patent bas been established that parties 
are willing to pay for privilèges under it. The validity of the patent 
in suit was upheld in the Dean Case (C. C.) 111 Fed. 380. This was 
in October, 1901. In November, 1901, for the first time a license 
fee was established. 

The défendants' infringement began in May, 1897. If this suit had 
been commenced shortly thereafter and if the accounting had been 
concluded prior to November, 1901, it must be conceded that no dam- 
ages could be recovered for there would then bave been an entire 
lack of proof of an established license fee. Because in 1901 a suf- 
ficient number of persons paid for the use of the patent to establish a 
license fee, it is contended that the amount so paid should relate back 
to acts donc four years prior thereto for the purpose of proving that 
a right which, at the time, had no market value was in fact worth 
$360 per annum. If such testimony be admissible it may be used as 
a basis for damages occasioned by infringements committed not only 
é, but 10, or even 15, years before. 

It is argued that the double-cut mode of opération covered by the 
claims was an improvement, the value of which could not vary from 
year to year. We cannot assume this to be true. The addition of 
the patented pawl added to the capacity of the saw — it did more work. 
If, hôwever,^ the conditions were such that little sawing was needed, 
the saw, without the pawl, would keep up with the other machinery 
in the yard. In a period of great activity in the building trade the 
proprietor of a stone yard might well afïord to pay $360 per annum 
for the use of the improvement, whereas in a period of dépression 
it might be of no value whatever. How could the mas ter tell wliat 
was its value in 1897, for instance? There is no proof of uniformity 
of value, on the contrary it appears that in the settlement for past 
infringements, which preceded the granting of the uniform future li- 
censes, the amounts paid differed in every instance. 

It is impossible to formulate a rule which will do exact justice in 
every case, but where a license fee is relied on to establish the measure 
of damages we think it most unsafe to hold it applicable to infringe- 
ments occurring before its establishment. The enforcement of a rule 
making such évidence incompétent to establish a measure of damages 
may work hardship in sporadic cases like the présent, where it is said 
that profits cannot be proved ; but much greater hardship and confu- 
sion will, in our judgment, resuit from a rule which permits damages 
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to be computed on the basis of values fixed long afterwards. The 
rule which we sanction requires proof instead of conjecture and facts 
instead of théories. 

The decree is affirmed without costs to either party. 



WARREN BROS. CO. v. CITY OF OWOSSO. 
(Circull Court of Appeals, Sixth Circuit. Jaiiuary 13, 1909.) 

No. 1,828. 

1. Patents (§ 32*) — Evidence of Invention — Presumption. 

That a patentée believed himself to be the inveutor of the thing pat- 
euted is presumed from lila oatli to tliat effect, and tliat presumption must 
stand until overthrown by very clear évidence. 

[Ed. Note.— For otlier cases, see Patents, Dec. Dig. § 32.* 
Presumptions and burden of proof of invention, see note to American 
Sulphite Pulp Co. v. De Grasse Paper Oo., 87 C. C. A. 264.] 

2. Patents (§ 30*)— Invention— Natueb of Patentable Invention. 

In the sensé of the patent statute, he is the first inventor vvho by his 
own thought makes an article or material, and first perfects and adapts 
his discovery to actual use, although some one may hâve previously made 
a similar article v^'ithout putting it to practical use or giving his dis- 
covery to the public in any way. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 34 ; Dec. Dig.' § 
30.*] 

3. Patents (§ 56*)— Anticipation— Nature of Pkior Use. 

The use of a composition as a waterproof lining for a réservoir did not 
anticipate a subséquent patent for a street pavement made of a similar 
composition. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 56.*] 

4. Patents (§ 54*)— Anticipation— Abandoned Experiments. 

Abandonment of an invention In its expérimental stage is a question of 
intention, and may be shown by conduct even within the two years allowed 
by the statute ; but the use of an invention by the inventor for the purpose 
of testing its utility, which is not a public use, may continue indeflnitely. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 54.* 
Abandonment of invention, see note to Hayes-Young Tie Plate Co. v. 
St. Louis Transit Co., 70 C. C. A. 6.] 

5. Patents (§ 54*)— Anticipation— Abandoned Experiments. 

An employé of an asphalt Company, largely engaged in street paving, 
conducted a séries of experiments with what he called asphalt concrète 
for the purpose of discovering new uses for asphalt, one of vyhlch was the 
use of such concrète for a floor in a driving shed on the company's prem- 
ises, anotlier as a foundatlou for machinery, and a third in making a sec- 
tion of sidewalk ou a public street, but no other use of it was made until 
after, more than six years later, complainant obtained a patent for the 
use of a similar composition for paving, when the company also com- 
menced using it for the same purpose. Held, that the company's prior 
use was an abandoned experiment, which did not anticipate complalnant's 
patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 73 ; Dec. Dig. § 
54.*] 

6. Patents (§ 65*)— Anticipation— Fobeign Patents. 

To overthrow a patent by a foreign one of prior date, the description 
of the invention must be in such full, clear, and exact ternis as to enable 

•For other casée see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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One acquainted with thè art to whiçh it belongs to njake or practice the 
invention, 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 80; Dec. Dig. § 
65.*] 

1. Patents (§ 328*)— Infbingement— Stbeet Pavements. 

The Warren patent No. 727,505, for an improvement in street pavements, 
whlch consists in maklng tlie top îayer or wearlng surface of pavements 
having a foundatlon pfjnineral matter of minerai matertal of assorted 
sizes, from 50 to 80 pfer cent., belng làréer than one-forirth of an inch lu 
diameter and up to two inclies, unlted by asphalt or otlier plastic nia- 
terial, the purpose beihg to make sùch section more solld, compact, and 
durable than when fine materlal only is used, was not antlclpated, and 
discloses Invention. AJso Jield infringed. 

[Ed. Note.— For bthér cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Cifeuit Court of the United States for the Eastern 
District of Michigan. " ■ v 

This is a bill to énjoln Intrlngemçnt 6f a patent grahted to Frederick J. 
Warren ïor'"a new and usétÙI imptoveméht in street pavenïents." The patent 
was Issued May 5, 1903, aixA bears' thé sériai number 727,505. Upon the plead- 
ings and proof the bill was dlsmissed, and the eomplainaiits below hâve ap: 
pealed.' The Barber Asphalt Pavihg Company, having eoustructed the al- 
leged infringing paveuiént ifor the eity of Owosso, bas appeared and assumed 
the ehtirë' burden of défense. 

The invëhtion relates to an Improvement in that Class of street pavements 
consisting of a foundatlon of minerai matter and a top surfaohig, or wearlng 
surface, made of graded minerai matter iutimately associât ed and united by 
means of asphalt or coal tar. The Inventor clalms as hls dlscovery thî^t the 
best conditions of thls top or surface of, a minerai roadbed is that thls top, 
or wearingjSurface of such pavements, "ipijst be made as deiise, as free from 
volds, as passible, ^nd algo stable and nphliabje to displacèment." TTrider the 
art, as practiced theretofore, the inventor says' that the minerai matter tmit- 
ed by plastic materlal has generally been fine gravel or sand or broken stone, 
not exceedlng id'éces of Stone or other gi-dund materlal above one-tentb of an 
inch in diameter; that tbe Smallest percentage of voids ' under that methpd, 
was 21 per cent: of the aggregate. He déclares that to secure stablllty there 
must be a dëpa*ture from this method, and that by the employment of lar- 
ger-sized, pièces, "say up to those which will pass through a two-lnch ring, 
and employing With thèse iarger grains propei quantlties of the smaller sizes 
down to an impalpable powder, it is possible to reduce tbe voids of the min- 
erai base , below ten per cent, of Its bulk.", , Such an assemblage, he says, "com- 
pacted togéther, will form a dense, solid, homo.genebus, compact body ,with 
the smallest percentage of voids, and i>ossessing the liighest degreé of'stabllj- 
ty, and one In which the largest and smallest 'pièces are associated with eacli 
other indigerimlnately throughout the strilcture, ' and one whlch, beeause of 
the sizes of the pièces a,nâ., their arrangement with respect to each other, of- 
fers the smallest areas ' of siirface for the attachment of the plastic com- 
position tct'hem, so that not only is a superior bindlng effected, or union ob- 
talned, by the plastic composition, but a smaller quantlty of it is hecessary 
for the purpose of obtaining the superior resuit or product." The spécifica- 
tions lay stress upon the fact that the stone components of différent sizea are 
not to be used iri layers of corréspondiiig sizes, but mlxed togéther, the large, 
the small, and, the dust in ope aggregate with the asphalt or other plastic 
composition pei*meatlng the whole mass and uniting the partlcles by filling 
in the voids and inaking a solid surface. This composition is spread iniiform- 
ly over tlie top of a roadbed foundatlon, preferably of macadam, and Is 
intended to form only the top or wearhig surface of such a roadbed. Thls 
top section, he adds, may, if desired, be smeared over "with a surfaeing of 
clear asphalt or other bituminous composition of any desired natnre." Accom- 
panylng the spécifications are two figures, 1 and 2, which serve as a conven- 

•For othèr cases see same toplo & § nvmbek In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe»' 
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tlonal Illustration of a horizontal section of a roadway inade on the Warren 
plan. Thèse are set eut below. 



Fiq.l. Fia. Z. 



A représenta the portion of the roadbed to whlch the patent relates, and 
whieh the patentée calls the "wearlng section" of a roadbed, and is the part 
whlch rests upon a macadam or other foundation, represented by the letter 
B. The letter C, In Pig. 2, represeuts the thin surfacing of clear asphalt or 
bitumen, referred to above as useful, if deslred. The mixture preferred by 
the inventor is descrlbed by the inventer in his spécifications as follows: 

"I prefer to use from one to three per cent, of impalpable powder, from 
ten to thirty per cent, of material between Impalpable powder and one-fourth 
of an Inch In size, and from flfty to eighty per cent, of material larger than 
one-fourth of an Inch in alze. I hâve found that thèse Ingrédients when as- 
sociated together produce a mass or body having less than twenty per cent. 
of volds. I prefer to use as the uniting or plastic composition one whlch 
comprises asphalt and an oïl flux heated to a moderate beat to provide the 
requlsite fluidlty ; but I do not confine myself to any spécial f orm of artiflclal 
or natural asphalt." 

This minerai part of the composition, the patentée says, is to be "Intimate- 
ly assoclated wlth the plastic asphalt composition, whlch is then spread uni- 
formly upon the prepared foundatlon and whlch in setthig becomes very dense, 
solid, and freer from voids than any pavement of which I hâve knowledge." 
Among the advantages claimed in the patent spécifications are: First, that 
the percentage of minerai matter employed is increased, and that of the bitu- 
men decreased, thereby cheapenlng the eost ; second, that the wearlng qualitles 
of the pavement are much Increased, due to the fact that "a very rlgid and 
stable effect is obtained whlch reduces straln and wear upon the uniting 
médium, more of the wear being borne by the minerai base and less by the 
uniting médium; thlrd, that the réduction of voids formed by the minerai 
constituents, in that they are larger and fewer, the plastic fluid fllling such 
spaces with a cellular structure, which, It Is claimed, adhères better to the 
surface of the stone pièces than when the Interstices of the composition are 
smaller and more numerous. 

The claims in Issue are 5, 6, 9 and 11, and are as follows: 

"(5) In a Street pavement, a bituminous minerai structure, the minerai In- 
grédients of which are fixed and of several grades, so graded as to give the 
structure an inhérent stability. 

"(6) A bituminous street pavement structure contalning mlxed minerai in- 
grédients of such grades as to give the structure an Inhérent stability." 

"(9) A street paveinent wearlng section composed of a minerai structure of 
inhérent stability formed of several grades of material so proportioned as to 
hâve a per cent, of voids less than tweuty-one per cent, of the whole. In com- 
blnatlon wlth a comparatlvely soft bituminous binder fllling sald volds and 
rendering the whole permanent in nature and elastlc and waterproof In char- 
acter." 

"(11) A street pavlng structure composed of a mixture of minerai or wear- 
lng ingrédients, and a plastic binder, the space between the minerai Ingrédi- 
ents being less than twenty-one per cent, of the whole, and the plastic binder 
occupying sald space." 

W. K. Richardson, James M. Head, and George O. G. Coale, for 
appellant. 

H. N. Paul, Jr.j and J. C. Fraley, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 
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■' lUÛRT'ON, Circuit Jlidge (after stating tlie facts as above). The^ 
Street pavement of the Warren patent is plainly differentiated îrom 
the pavement structures in practical use before his invention, and no 
serious effort bas been made to show its anticipation by any of the 
known and practical methods of making roadways. The old and 
well-known forms of such structures included roadways made of gran- 
ité or other hard stone blocks, vitrified brick, blocks or strips of wood, 
and well-known macadam. A more modem, and yet well-known, 
pavement is known as "sheet asphalt." Each of thèse forms had its 
well-known advantages and disadvantages. The structures of blocks 
of granité or other stone, or brick, were notably durable, but they 
were noisy and slippery. Blocks of wood become too smooth and slip- 
pery. A defect common to ail block pavements, whether of wood, or 
stone, or brick, is that their joints become harbors for filth, causing 
such pavements to become very unsanitary. The macadam was made 
entirely of stone broken into pièces of irregular sizès and laid in lay- 
ers, the bottom one being generally of large cracked stone filled in with 
finer stone. Over this was laid a layer some inches deep of broken 
stone rolled down with heavy rollers, and on top a surfacing of fine 
stone dust, which, when wet, formed a temporary cément. This is 
not particularly noisy, but in wet weather is muddy or pasty, and in 
dry weather very dusty. In durability it was very deiective. The 
macadam roadway is the foundation ordinarily for the Warren bi- 
tulithic structure, as shown by the spécifications of the patent. 

The sheet asphalt pavement belongs to a later class, and, like the 
Warren pavement, is intended only as a top or wearing section over 
a foundation of broken rock like the ordinary macadam. The surfacing 
of the pavement is composed of sand with the interstices filled with 
bituminous cernent. If made with a bitumen hard enough to consti- 
tute a rigid structure at summer températures, it is shown to be so 
brittle in severe cold as to crack and break up under traffic. If soft 
enough to resist the breaking effect of traffic during cold weather, 
the évidence tends to show that the grains of sand through friction 
slip by each other, and under the influence of traffic the sheet surfa- 
cing is subject to be pressed into irregularities, making an uneven or 
humpy surface, resulting in disintegration. Neither is such a pave- 
ment so waterproof as to prevent altogether the pénétration of water 
with bad results. Aside from the defects in the matter of durability 
under ordinary street traffic conditions, it is shown that the standard 
asphalt pavement is uriduly slippery and affords a bad footing for 
horses, especially wheh wet or upon slopes. 

Warren's invention, shortly stated, consists in the discovery ,that an 
aggregate of large and small pièces of stone, together with a certain 
proportion of st.one dust, ail mixed together and thoroughly permeat- 
ed with bitumen or asphalt, results, when set, in a compact, stable 
structure, and is less liable to disintegrate from traffic or weather 
than any other method of grading or arranging the minerai constitu- 
ents. Under the évidence, the particles are more compact in their 
relation to each other, and there is a minimum of friction in their 
interaction. The larger pièces of stone withstand the tendency of 
the small grains or dust to slip by each other and change thç form. 
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of the pavement by disintegration and lumpy spots. The resuit is 
therefore a stability due to the arrangement of the minerai structure 
which enables the use of a softer asphalt or bitumen than would be 
otherwise feasible, inasmuch as a greater proportion of the wear and 
strain is carried by the minerai éléments than by the binding con- 
stituent. This is, in substance, stated and claimed as an advantage 
over any other pavement composition by the patentée in his spécifica- 
tions. The fundamental idea of Warren is not that the "density" of 
his composition gives the stability which he claims, but that the min- 
erai aggregate should of itself resist displacement by traffic. Neither 
is the utility or intrinsic value of the Warren pavement seriously 
denied, though its superiority over the sheet asphalt, under ordinary 
conditions, is by no means conceded. Aside from any sort of conces- 
sion as to the utility and intrinsic value of the structure of the patent, 
its durability and practical value in use is established by a great vol- 
ume of évidence coming from expert engineers acquainted with the 
pavement problem, as well from others who speak from observation, 
of the pavement in use in many parts of the country. Its durability 
under traffic, its cleanliness, its noiselessness, and freedom from undue 
slipperiness as compared to most other forms of pavement structure 
may be regarded as well established. Indeed, the record of the pro- 
ceedings below and the briefs and oral argument hère hâve, in sub- 
stance, reduced the case to the simple question of whether the inven- 
tion of the patent had not been anticipated. 

Laying on one side for later notice certain patents which bave, in a 
way, been referred to as anticipations, and the use of an asphalt con- 
crète as a lining for a réservoir on the Pacific Coast, the great weight 
of the évidence and argument has been addressed to an alleged anticipa- 
tion in 1896 and use since that date of a bit of sidewalk in front of the 
Asphalt Street Paving Company's office at Long Island City, N. Y. 
If the defendant's évidence is to be believed and credited as precisely 
describing the mixture of the materials employed in building this 
pièce of sidewalk, it must be conceded that the method and materials 
used in that pavement are such as are covered by the fifth, sixth, and 
eleventh claims of the Warren patent, they being the broad claims al- 
lowed the inventor. It may also be conceded that the infringement 
hère involved substantially follows the method and materials claimed to 
hâve been used in the sidewalk construction referred to. The Asphalt 
Street Paving Company, which constructed the street pavement at 
Owosso, and which has assumed the défense of this case, very em- 
phatically urge that, if the Owosso construction infringes the broad 
claims of the Warren patent, their 1896 sidewalk was an anticipation. 
But this conclusion does not necessarily foUow, for the argument loses 
sight of the question as to whether the sidewalk construction relied 
upon as an anticipation was anything more than an abandoned ex- 
periment. Whether a patentable invention would be involved by the 
employment of the same construction for roadway purposes which had 
been publicly employed for sidewalk purposes is another question, and 
one which we pretermit now as not necessarily presented upon the 
facts of this case. 
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T'ïie défense of anticipation by prior construction îs not, however, 
limited to the sidewalk referred to, though that is tbe alleged anticipa- 
tion upon which the argument has been mainly addressed, and in re- 
spect to which a very large part of an immense record relates. The 
earliest use of such a composition as that embraced within the broad 
claims of the Warren patent is an asphalt concrète lining for a water 
réservoir in California, put in by one Stanton, a civil engineer, in 1895. 
A paper read by Stanton describiiig the composition used by him as 
waterproof beforé the Society ofiAraerican Civil Engineers describes 
the composition. The Society published this paper in its proceedings, 
and it came to the notice of a Mr. Upham, a civil, engineer in the serv- 
ice of the Asphalt Paving Company, who in December, 1895, address- 
ed a report to the then président of that company, based upon the 
Stanton paper, upon the "Uses of Asphalt for Purposes Other than 
Paving." Nothing is suggested in that report about the use of such a 
concrète for paving purposes. He does, however, report that "care- 
ful experiments upon thèse lines would resuit in the production of an 
asphalt concrète suitable for réservoirs and dams," , ând that it might 
be found useful for roofing, castings for pipes, etc. In the following 
March and April, Upham made four experiments with what he calls 
concrète. The first of thèse was two asphalt concrète blocks which he 
suggested might prove suitable for a lining for the Erie Canal. Noth- 
ing came of this, and. it may be dropped as an abandoned, incomplète 
experiment, to say nothing as to its remoteness from the subject of 
Street paving. The second was the floor of a small shed upon defend- 
ant's premises. The third was the sidewalk referred to, and the fourth 
and last was an asphalt concrète foundation for machinery. Each one 
of thèse hâve a common resemblance in that they were a séries of ex- 
periments intended to discover other uses for asphalt, but not one of 
thèse went into public use. Aside from the sidewalk referred to, not 
one of thena had any relation to the difficult problem of roadways, and 
did not teach: the public anything of value in that, direction. 

The lining in the réservoir, says Stanton's paper, "was painted with 
hot asphaltum, paste mixed in the same proportions, but boiled a much 
longer time, until when entirely cold it was hard and brittle, breaking 
under a hammer like glass, yet tough, elastic, and pliable witb the least 
warmth." It is évident that such a lining was not designed or fitted to 
meet the wear and disintegrating influences to which the wearing sec- 
tion of a Street pavement would be subject, and that it taught little or 
nothing in the art of street paving. . The conditions involved in a suc- 
cessful Street payement are so materially différent from those involved 
in waterproofing a réservoir as not by any means to make the solution 
of one the solution of the other. The disclosures with respect to the 
usefulness of such a composition for a réservoir teach httle of value as 
to the other. Clough v. Barker, 106 U. S. 166, 176, 1 Sup. Ct. 188, 27 
L. Ed. 134; Ajax Métal Co. v. Brady Brass Co. (C. C.) 155 Fed. 409, 
419. The use of an asphalt cernent foundation for machinery was pure- 
ly expérimental. It is quite remote from street-paving construction, and 
may be dismissed, both as an abandoned experiment and as teaching 
nothing of value in the art of street paving. The shed driving floor 
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was on their own premises. It was demonstrably an experiment under 
conditions not such as to détermine its value for street-pavement pur- 
poses. Neither is the évidence satisfactory as to its endurance, al- 
though the conditions were favorable for îts préservation. That a par- 
ticular composition was found useful for réservoir linings, machinery 
foundations, or the floors of small private sheds does not necessarily 
anticipate a subséquent use of the same material in roadway con- 
struction, the conditions being in each case so entirely différent. 

The sidewalk construction was much the closest approximation to the 
invention of Warren. That Warren believed himself to be the discov- 
erer of his composition for street paving is presumed f rom his oath to 
that efïect, and that presumption must stand until overthrown by very 
clear évidence. Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 486, 
33 L. Ed. 953; Elizabeth v. Pavement Co., 97 U. S. 126, 24 L. Ed. 
1000. He died before the évidence was taken, and was not able to 
testify in support of this presumption. The circumstance that he was 
in the Service of the Asphalt Company when this pavement was put 
down amounts to nothing, in view of the fact that he was then and 
for a long time afterwards On service in the far West and had no con- 
nection whatever with Upham's experiments. That he subsequently 
saw the pavement is by no means enough to charge him with knowl- 
edge of the composition. The évidence fails to convince us that he ac- 
quired his knowledge from that source. The presumption that he be- 
lieved himself to be the inventor of the pavement for which he was 
given a patent must be our starting point in determining whether his 
patent is defeated by anticipation. That somebody had, in fact, made 
the same composition before he did does not necessarily defeat his 
patent. In one sensé, he would not be the first inventor in such case. 
But, in the sensé of the patent statute, he is the first inventor who, by 
his own thought, makes an article or material and first perfects and 
adapts his discovery to actual use, although some one may hâve pre- 
viously made a similar article without putting it to practical use or 
giving his discoverv to the public in any way. Ga3'ler et al. v. Wilder, 
10 How. 477, 496, 13 L. Ed. .504; Sevmour v. Osborne, 11 Wall. 517, 
552, 20 E. Ed. 33 ; Albright v. Celluloïd Co., 2 B. & A. 629, 1 Fed. 
Cas. 330 (No. 147) ; Bullock Printing Press Co. v. Jones et al, 3 B. 
& A. 195, 4 Eed. Cas. 659 : Agawan Co. v. Jordan, 7 Wall. 583, 603, 19 
L. Ed. 177; Whiteley v. Swayne, 7 Wall. 685, 687, 19 L. Ed. 199 ; Deer- 
ing V. Winona Harvester Works, 155 U. S. 286, 301, 15 Sup. Ct. 118, 
39 h. Ed. 153; The Corn Planter Patent, 23 Wall. 181, 211, 23 L. Ed. 
161 ; Smith v. Goodvear Dental Vulcanite Co., 93 U, S. 486, 498, 33 L. 
Ed. 952; Gamewell Fire-Alarm Tel. Co. v. Municipal Signal Co., 61 
Fed. 948, 951, 10 C, C. A. 184. 

The fact that the sidèwalk was purely expérimental as to the value 
of such a product for that purpose is indicated by several circum- 
stances. It was one of a number of experiments made about the same 
time for the purpose of ascertaining uses for asphaltum other than 
in the form of a sheet-wearing surface for street pavements. The 
office was upon a street corner. The front sidewalk alone was made of 
the composition covered by the Warren patent. The larger pièce of 
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sidewalk alông theside of the building was made qf sheet asphaltum, 
the sandrand asphalt mixture used continually by that company down 
to: 1903i when they began to infringe the Warrén patent. That twa 
kinds oi sidewalks were there conStructed indicates the expérimental 
character of the work, and counsel for appellees in their printed brief 
say, in explanation, "Presumably it was desired to secure some sort of 
comparisdn of the durability of the two materials." There is évidence 
as to certain cracks, in this pavement, not clearly explained. Their prés- 
ence faggests dqubt as-to the closeness with which, Upham approximat- 
evt the VVarren invention, which are increased when we find that the 
composition of the materials for the pavement was màde in a number 
of independent batches under verbal instructions as to the proportion 
of the minerai ingrédients, which Mr. Fowler, who was one of the 
employés engaged in the work, says were changed from time to time. 
It is likely that thèse varying proportions led to an uneven resuit. The 
presuHiption is strong that the experiment was not regarded as suc- 
cessful in teaching anything of value to the pavement art, for it was 
never rèpeated, gnd no sidewalks were ever put down of that character, 
although that kind of work was a part of their business. It was an 
experiment when the pavement was laid, and continued to be such un- 
til the resuit could be proved. The subséquent continued use of their 
old sand and asphalt mixture, both for sidewalks and street purposes, 
for nearly six years and down to the irifringement hère complained of, 
is conduct plainly indicating that they had abandoned their efforts to 
find a better composition and treated the experiments of Upham in 
1896 as unsucçessful. And, if the fact was that this Upham concrète 
did not prove désirable, it casts grave doubt as to whether Upham built 
his sidewalk upon the prescription of Warren's invention. They did, 
it is true, use the Upham composition as a material for roofing certain 
parts of the government work at Ft. Willitt. But this was a confessed 
f allure. Experiments which did not in six years resuit in any change 
in the company's sand and asphalt mixture as applied to eitlier side- 
walks or Street pavements can but be regarded as unsucçessful. When 
Warren had demonstrated the great value of the bitulithic pavement, 
and compétition with that mode of construction arose, the Asphalt 
Company reverted to this old bit of sidewalk as an anticipation which 
would enable them to defy Warren's patent. A significant circum.- 
stance tending to show the unsucçessful and abandoned nature of this 
sidewalk experiment is found in the attitude of Mr. Clifford Richard- 
son, who applied for an English patent in 1897 for an "improvement in 
asphaltic pavements" upon lines directly in the teéth of the teaching 
of the Warren conception. Thus he states, in his spécifications : 

"Expérience with snch pavements as hâve worn the best shows that they 
hâve accldently been made with sand containing but a small isroportion of 
coarser sized partlcles. Purther expérimental tests hâve shown me that It Is 
désirable to hâve the minerai aggre^ate rich in partlcles of the size passing 
the 200, 100 and 80 mesh sieves, and I hâve also found that minerai aggregates 
which carry much lîue material will carry more bitumen, will prove more 
dense and compact, and will hâve better wearing properties than those made 
of coarser material and which will carry more bitumen." 

The claims of his patent proceed upon this line. From January 1, 
1896, to January, 1900, Mr. Richardson was "superintendent of tests" 
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for the Asphalt Company, and since that time bas been its "adviser 
in technical and otlier matters and in charge of the work done by the 
Company in its technical aspects," and is the principal expert witness 
for that Company in this case. Richardson did not hâve control or 
participate in the Upham experiménts, but was thoroughly acquainted 
with the concrète, composition and the expérimental sidewalk when 
he applied for this English patent. This indicates most plainly that 
their expert superintendent of tests was proceeding in direct opposi- 
tion to the teachihg of Warren, whose real discovery was that, by 
the use of a large proportion of minerai in pièces as large as two 
inches in diameter, mingled with small pièces graded down to dust, 
less bitumen was needed to act as a binder, becauSe the minerai in- 
grédients so graded and mingled furnished stability as well as density, 
which relieved the carrying strain upon the bitumen. 

The contention that the construction of this sidewalk was not an 
experiment, because it was laid upon a public highway and subjected to 
practical public use, does not take it from the category of experiménts. 
It was a product which could only be tested with respect to its dura- 
bility for pavement purposes by laying it upon a highway. The facts, 
in this respect, are similar to those in Elizabeth v. Pavement Company, 
97 U. S. 126, 24 h. Ed. 1000, where it was held that Nicholson's pave- 
ment had not been in public use, within the meaning of the patent law, 
because an expérimental section had been laid down and used by the 
public for some six years before he applied for a patent. That use 
was held, upon the facts of the case, to hâve been purely an expéri- 
mental one. The teaching of the Elizabeth Paving Case upon this 
matter is that a test of utility and endurance made in good faith by 
putting down a small section of a street paving or sidewalk upon the 
highway at the expense of the inventor and by consent of those hav- 
ing authority is not such a public use as necessarily to anticipate a 
subséquent independent invention of the same pavement. Neverthe- 
less, long delay in making his application was urged as indicating that 
he had abandoned his invention to the public. But this was met by 
évidence that he had no other intention than to test its endurance and 
utility, it being shown that he made fréquent close examinations, was 
constantly inquiring as to how it was liked, and spoke of it as a test 
he was making to détermine its usefulness as a street pavement. 
Abandonment of an invention in its expérimental stage is a question 
of intention, and may be shown by conduct, even within the two years 
allowed by the statute. But the use of an invention by the inventor 
for the purpose of testing its utility, which is not a public use, may 
continue indefinitely, if for the purpose of perfecting, improving, or 
testing its utility. That this Upham sidewalk was not torn up was 
doubtless due to the character of the experiment. The material was 
useless for other purposes, and it could not be cast aside or devoted 
to another use as a discarded expérimental machine. The results frôm 
the experiment were not deemed important enough to induce the 
construction of other sidewalks nor the material tried for street-pave- 
ment purposes, for it should not be altogether ignored that, though 
the analogy between street pavement and sidewalk pavement is close, 
there are material différences between the two problems. In one. 
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the wear and strain to which it is subjected is that of the passage of 
pedestrians. In the other, the influences which tend- to disintegration 
are those resulting from the steel-shod feet of horses and the grinding 
pressure of vehicular traffic. The failure in any wày to prosecute 
the experiment under the circumstances is conduct from which aban- 
donment may be imputed. 

In Potts V. Creager, 15^ U. S. 597, 604, 15 Sup. Ct. 194, 39 L. Ed. 
375, an aileged prior use was not considered a success "from the fact 
that the: machine was never reconstructed." The efifect of conduct as 
évidence pf abàndonment is also referred to in Gayler v. Wilder and 
other cases cited heretofore, as well ap in the case of the Corn Planter 
Patent, 23 Wall. 181, 23 L. Ed. 161, and in Deering v. Winona Har- 
vester Works, 155 U. S. 286, 301, 15 Sup. Ct. 118, 39 L. Ed. 153. 

We are the more indisposed to treat this piecç of expérimental side- 
walk as an anticipation because, in the wide range which has been cov- 
ered by the évidence in this case, it has not been shown that anywhere 
had there been constructed a single rod of street pavement according 
to his plan prior to his invention. ; tjnder such circumstances, we can- 
not thinlc the proof of anticipation strong enough to deprive him of his 
invention. 

The patents relied upon as anticipations need little notice, and hâve 
received little attention in briefs or arguments. Those most worthy 
of attention are the Van Camp and Clark provisional English spécifi- 
cation and the British patents to Ward. They are both lamentably 
lacking in instruction as to the proportions of minerai ingrédients of 
the dififerent grades. They do propose the use of large stones and 
smaller ones to fill the voids together with asphalt or tar. But they 
do not disclpse Warren's basic idea of using the several grades of 
stones so graded as that the stone aggregate will of itself hâve inhér- 
ent stability, which will relieve in large part the burden and strain upon 
the bitumen binder. Warren gives clear directions as to the construc- 
tion, and clearly discloses the factor of stability resulting from proper- 
ly grading the minerai ingrédients in excess of that f ound in the greater 
density of the sand and asphalt concrète. To overthrow a patent by a 
foreign one pf prior date, the description of the invention must be in 
such fuU, clear, and exact terms as to enable one acquainted with the 
art to which it belongs to make, cpnstruct, and practice the invention. 
Mère vague and gênerai représentations in a foreign patent will not 
support the défense of anticipation. A fatal objection to the Ward 
English patents is f ound in the fact that printed copies were not on 
sale prior to the actual date of Warren's invention, which is clearly 
shown to hâve been made not later than January 4, 1900. The War- 
ren patents were not published prior to October of 1900. 

The fîfth, sixth, and eleventh claims are infringed. The ninth is not, 
as it is not shown that the défendants below employed the "com- 
paratively soft bitumen binder," made an élément of that claim. 

The decree must be reversed, and the case remanded for an ac- 
counting. 
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LICHTENSTEIN v. STRAUS et al. 
(Clreuit Court, S. D. New York. July 13, 1908.) 

1. Patents (§ 227*)— Infbingement— Patents for Designs— Damages. 

Under the provision of Act Peb. 4, 1887, c. 105, § 1, 24 Stat. 387 (U. S. 
Comp. St. 1901, p. 3398), which makes it unlawful to sell or expose for 
sale àny article of manufacture to which a patented design has been ap- 
plied without the license of the owner, "knowing that the same has beeu 
so applied," and provides that any person violuting such provision shall 
be liable in the amount of $2û0 and for the profits made by him above such 
aniount, to authorlze such recovery, where the défendant was not the 
manufacturer or person applied such design to the article, it is nec- 
essary to prove that he had knowledge of the fact that the design was 
patented. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 358; Dec. Dig. 
§ 227.*] 

2. Patents (| 328*)— Infbingement— Design foe Hatband. 

The Lichtenstein design patent, No. 38,412, for a design for a hatband, 
held valid and infringed; but the infringers hehl not liable for the statu - 
tory damages of $250 provided for by Act Feb. 4, 1887, c. 105, § 1, 24 Stat. 
387 (U. S. Comp. St. 1901, p. 3398), for selling bats with bands of the 
patented design thereon, it appearing from the évidence that they had no 
knowledge of the fact that the design was patented. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. % 328.*] 

In Equity. Suit for infringement of letters patent No. 38,412, for 
a design for a hatband, granted January 15, 1907, to Isaac Lichten- 
stein. On final hearing. 

Joseph L. Levy, for complainant. 
Edmund E. Wise, for défendants. 

MARTIN, District Judgé. The allégations of the complainant are, 
briefly stated, that the complainant is the sole inventer of a new, orig- 
inal, and ornamental design of an article of manufacture which he 
describes as a hatband, and that he procured letters patent of said 
design for the term of seven years from the loth day of January, 1907, 
and that he is the owner of .said letters patent and entitled to the exclu- 
sive use and enjoyment thereof, and that the défendants, "well 
knowing the facts hereinbefore stated, and against the will of your 
orator, and in violation of your orator's rights, hâve been and are 
now infringing said design letters patent by making, using, and vend- 
ing hatbands embodying the design shown, described, and claimed in 
said letters patent; that the défendants were, prior to the commence- 
ment of this action, duly notified of your orator's rights in the prem- 
ises, but they continued to refuse to regard the same" ; and, further, 
that under "said letters patent each and every hatband made by him 
in accordance with said letters patent was marked with the date of 
said patent, and that he otherwise complied with the statute in this 
regard" — and praying for an injunction perpetually restraining the 
défendants, etc., "from any further construction, sale, use, or embodi- 
ment in any manner of the said design covered by the said letters 
patent, or any part thereof, in violation of your orator's rights as 
aforesaid, and that the hatbands and material of which said hatbands 

•For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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were or are made, now in the actual or constructive possession of the 
défendants, may be ddivered iip: to your orator for destruction," and 
• further praying for. an accounting, and. further praying.that "the de- 
fendants pay over to complainant the sum of two and hundred and fif ty 
dollars, as provided for by the stàtute in such cases made and provid- 
ed, * * * j^j^(j ^Q p^y Q^.g]. j-Q ^^j^g complainant ail of such income 
or profits in excess of the sum of two hundred and fifty and no/100 
dollars ($250)," etc. There are further prayers in the bill not neces- 
sary to, refer to. ' 

The défendants in their answer admit their copartnership, do not 
deny the letters patent, or that the complainant is the sole owner 
thereof, but deny that ' the complainant was the sole inventor, or that 
the same is ornamental. They further deny any infringement, and 
"deny that said alleged infringement has in any way or manner dis- 
turbed or injured the complainant in his enjoyment of any and ail 
of the rights and privilèges under said letters patent, or otherwise, 
or wrongfully caused him any loss or damage, or that thèse défend- 
ants hâve contrived or intended to injure said complainant in any man- 
ner whatsoever ; and they furthermore deny that they hâve at any time 
or at any place unlawfuUy made, used, or vended hatbands embodying 
the design shown, described, and claimed in said letters patent." They 
especially deny any and ail notice of said letters patent or of any goods 
manufactured by the complainant under said letters patent, or that 
any goods manufactured by the complainant liave been marked with 
the date of said patent, or that the complainant has otherwise complied 
with the statute in that regard. They deny that they' hâve enjoyed 
any gain or profits from the manufacture of sale of articles to which 
has been applied the design of said patent. 

I find from the évidence adduced by the complainant that the de- 
fendants sold one hat having a band to which in its manufacture was 
applied the design of the complainant's letters patent. This hat was 
sold to a young lady who was and is an employé of the complainant, 
and who was sent to purchase the same in his interest. It does not 
definitely appear that the défendants sold any more than this one 
hat. There is an inference in a letter of the défendants' counsel that 
three hats were sold. Said letter reads as f ollov/s : 

, "August 13, 1907. 
"Dear Sir: I beg to acUnowledge receipt of yours of the 12th inst. in the 
above-entitled matter. Yoïi are no doubt aware that, in so far as my clients 
are concerned, the matter In litigation is very small. Macys bouglit, I believe, 
twelve hats, eontaiuing what you allège to be an infringement of your cllent's 
rights. Xhey had no knowledge of any claim of right on the part of your cli- 
ent, and Immediately upon notice, and after the sale of, I think, three hats, 
the balance were withdrawn. Under the circumstances it occurs to me it 
would hardly be worth while litigating the riglits of the parties In this mat- 
ter, as Macy & Co. areperfectly willing not to put upon sale the articles that 
they hâve bought. In order to avoid spending considérable time over a mat- 
ter of this kind, I would be very glad to enter into such a stipulation witlr 
.you. Yours very truly, Edmund E. Wise." 

Said hat was an exhibit in the case. The hatband contained no 
notice of the patent, and in fact there is nothing toindicate that there 
is anything about the hat that is patented; neither is there any évidence 
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that the défendants ever manufactured a hatband upon which was 
applied the complainant's design, or that they ever sold any hats 
knowing that the said design had been applied upon any article enter- 
ing into their makeup. The évidence shows that thèse hatbands, 
embodying the design of the patent, were frequently sold and used as 
belts for ladies wear. The complainant's évidence shows that those 
beîts were marked "Pat. Jan, 15, 1907," but when used as hatbands 
they were not so marked ; but they placed upon the lining of the hat, 
"Pat. Jan. 15, 1907," but this marking in no wise indicates what it 
is about the hat that is patented. If it contained a notice of anything, 
it was that either the lining or the makeup of the hat was patented; 
nothing about it to indicate that it was the hatband. The band as 
it is applied to the hat leaves an end loose upon the back of which could 
easily' be applied the statutory notice of the patent. There is no évi- 
dence in the case tending to show that any bands manufactured by 
the complainant, to which his design was applied, when used as a hat- 
band, had affixed thereto the word "Patented," together with the day 
and year of the patent, or that the character of the article was such 
that it could not be aiSxed to it, or that on the package wherein one or 
more of the manufactured patented articles was inclosed there was 
any label containing a like notice. 

The défendants' answer, denying ail knowledge of the patent, is 
unchallenged by the évidence in the case. Section 4900, Rev. St. 
(U. S. Comp. St. 1901, p. 3388), provides: 

"It shall be the duty of ail patentées and theIr aisslgns and légal représent- 
atives, and of ail persons making or vendlng any patented article for or un- 
der them, to give sufflcient notice to the public that the same is patented; 
either by affixing thereon the word 'Patented' together with the day and year 
the patent was granted ; or when, f rom the character of the article this can- 
not be done, by affixing to it, or to the package wherein one or more of them 
Is enclosed, a label containing a like notice; and in any suit for infringement 
by the party failing so to mark, no damages shall be recovered by the plain- 
tiff, except on proof that the défendant was duly notified of the Infringement 
and continued to make, use, or vend the article so patented." 

By section 4933 (U. S. Comp. St. 1901, p. 3399) this section is made 
applicable to design patents. 

Act Feb. 4, 1887, c. 105, § 1, 34 Stat. 387 (U. S. Comp. St. 1901, p. 
3398), makes it unlawful for any person other than the owner of 
a design patent without license to apply the design to articles of manu- 
facture for the purpose of sale ; but there is no claim in this case that 
thèse défendants hâve violated that provision. The same act provides 
that it shall be unlawful for any person to sell any article of merchan- 
dise to which such design patent has been applied, "knowing that the 
same has been so applied." There is no évidence in this case that thèse 
défendants knew that the complainant's design patent had been applied 
to the hats in question. The same act also provides that "any per-on 
violating the provisions, or either of them, of this section shall be 
îiable to the amount of $250," etc. This suit is brought to recover 
said penalty ; but f rom the évidence submitted I hold that the défend- 
ants are not shown to be guilty of violating either of said provisions, 
and therefore the complainant is not entitled to recover said penalty. 
166 F.— 21 
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The complairiant brought suit against one Clarence M. Phipps, which 
was recently decided by Judge Ray, sustaining the patent in suit, 
granting an injunction against the défendants, and holding the défend- 
ants liable for the statutory penalty of $250 ; and he insists that that 
case is controlling pf this. The défendant in that case was the party 
who manufactured the hatband in question, applied it to hats, and 
sold it to those défendants with knowledge of the patent. In the 
opinion of the learned judge there is a statement of the évidence in 
that case as follows : 

"Priqr to or about May 2T, 1907, the flrm of R. H. Macy & Co. obtained one 
of thèse hats, tore out the tip or Unlng bearing the words 'Pat. Jan. 1.5th, 
1907,' and sent to the défendants, with an order or request that he would 
make them a dozen like it. He at flrst demurred, but finally, as Macy & Co. 
were large customers, consented, and manufactured the hats, and delivered 
them to R. H. Macy & Ce, which flrm put them on sale." 

In the case at bar no such évidence appears; but, on the contrary, 
there is a positive déniai of any knowledge of the patent on the part 
of the défendants, and there is no évidence to the contrary. No ques- 
tion is now made as to the validity of the patent. The patent was 
sustained by Judge Ray, supra, and I concur therein. The évidence 
in this case shows that the défendants sold hats with hatbands there- 
on embodying the complainant's patent design. Therefore the défend- 
ants were infringers, but without knowledge of the patent. 

The complainant's prayer for équitable relief by an injunction order 
is granted, but without costs to either party. 



NEW JERSEY SHOE TREE & LAST CO. v. BAKER SHOE TREE 

MFG. CO. 

(Circuit Court, S. D. New York. September 15, 1908.) 

Patents (§ 328*)— Infkingemest— Shoe Tuees. 

The Leadaui patents, Nos. 621,423 and 621,424, for improvements in 
shoe trees, are merely for Improvements ou a khown device for prodncing 
an old resuit, aud must be construed strictly, and llmited to the spécifie 
improvements shown and described, leaving the field of Improvemeut open 
to others. .A.s so construed, held not Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Henry D. Williams, for complainant. 

Frederick H. Patterson, for défendant. ' 

MARTIN, District Judge. The complainant allèges infringement 
of two letters patent of the United States, granted to Lionel H. Lead- 
am on the same day, March 31, 1899, Nos. G21,433 and 631,424, for 
improvements in shoe trees, and that the complainant is a corpora- 
tion of which the patentée is the président and the assignée of said 
patents. On hearing it is urged that the défendant infringed claim 
1 of the first patent and claims 1 and 3 of the second patent. The 

•Kor other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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prayer is for an injunction and an accounting for profits to the de- 
fendant and damages to the complainant. The défendant admits 
the issuing of said letters patent, but dénies in substance ail the other 
allégations. 

The questions presented are: First. Do the complainant's patents 
corne up to the standard of patentable novelty and inventive genius, 
in view of the then state of the prior art? Second. Has the défend- 
ant infringed complainant's patents? 

The complainant's shoe trees were before the court in the case of 
Fitz V. Leadam (C. C.) 132 Fed. 659, and in Leadam et al. v. Ring- 
gold & Co. et al. (C. C.) 140 Fed. 611. While the doctrine of stare 
decisis does not apply, as those cases involved a différent state of facts 
and were between différent parties, yet in view of my conclusions 
upon the second question presented, that of infringement, I do not 
deem it necessary to pass upon the iîrst question. 

The complainant plants its case as to infringement upon the claim 
that "Mr. Leadam is, in fact, the pioneer and founder of the shoe 
tree business." This claim is not sustained by the évidence. At the 
time Mr. Leadam obtained thèse letters patent he only claimed them 
to be improvements of shoe trees. The use of shoe trees for the 
same results that are set forth in the Leadam patent is old. See the 
record as to Stephens, Yapp, Pabst, and Lee patents. It was the 
advanced status of the art in shoe trees that led Fitz to bring suit 
against Leadam for infringement, and so nearly did Leadam corne in 
thèse very patents to an infringement that the learned Judge Thomas 
stated in his opinion that it was "with considérable hesitancy" that 
he came to the conclusion that the Leadam patent did not infringe 
the Stephens patent. He simply holds that the Leadam device is not 
an infringement of the Stephens patent, in that the Leadam patent is 
another way of getting the same results as the Stephens, and diiïeren- 
tiates by saying that the Leadam patent is not expected to fill ail parts 
of the shoe, nor is the sole reliance upon a longitudinal thrust, and 
that the toggle, when pressed down, drives the toe, not only forward, 
but upward. The Stephens patent drives forward. The Leadam pat- 
ent not only drives forward, but, through the application of the toggle, 
crowds upward. Judge Thomas' holding is, in efïect, that the Leadam 
shoe tree had applied to it the lever power of a toggle, and therefore 
did not infringe the longitudinal thrust of the Stephens patent. 

The application of the lever power of a toggle to a shoe tree is also 
old. There is nothing new or inventive in securing an upward thrust 
or pressure by placing a toggle between two abutments and applying 
the lever power. Applying the toggle between the heel and toe of 
a shoe tree, if there is résistance at the heel and at the toe, and the 
lever power of the toggle is brought into use, there is no escape from 
an upward pressure. This principle, of itself, so far as I am able to 
discover, has never been held patentable by the Patent Office. The 
Yapp patent has the toggle and the upward pressure on the toe pièce. 
It is set forth in this language : 

"Tliis front or toe portion. A, takes a downward bearlng on the sole at or 
near its toe extremity, so as to forni the abutment necessary to couvert the 
focwavd into an upward pressure of the front or toe portion, A. • * » The 
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thi'ust of said rod is exerted in an. upwardly indined direction from b to a, 
thereby tendliig to lift the rear end of the toe portion, A, and expand the in- 
step portion of tlie slioe." 

There is nothing new in Yapp's claitn, as above quoted, and it was 
so held by the Patent Office. His patent was based upon the flexible 
toggle lever. The opinion of Judge Thomas, in the Fitz Case, is re- 
ferred to as indicating that the spécial thing of the Leadam patent is 
the upward thrust. While that is true, he nowhere indicates that 
the upward thrust was patentable. He shows wherein the Leadam 
device difïers from that of Stephens. He was net passing upon the 
patentability of the Leadam shoe tree at ail. It is claimed under the 
Leadam patent that when the rear end of the lever is dépressed until 
the pin, c, rests in a dead center with the pin, d, and the point at 
which the member, B, bears against the shoe, it will thrust the heel 
and toe members in opposite directions. This claim is correct. It 
surely will do that. The application of the lever power of the toggle 
cannot do otherwise. The same principle is used and applied in carpet 
and garment stretchers. The Hall patent, the Whitney patent, the 
Whitlock patent, and the Mahl patent hâve the bifurcated member, 
fulcrùm pin, toggle lever adjustment, and some of them the bar, 
with a séries of holes for the adjustment of the pin. Everything 
but the toe and the heel end of the heel member of the complain- 
ant's first patent is found in the garment and carpet stretcher de- 
vices, and surely the toe and heel end of the heel member are found 
in previous shoe tree patents, so the Leadam patent is, in fact, a 
combination of old ideas. Every principle of it is old; but they 
are brought together and applied to a shoe tree in such a manner that 
Judge Hazel has held it to be a patentable invention. While he was 
quite likely correct, such a patent should be construed strictly, thus 
leaving the field of improvement open to others. 

To settle the question of infringement it is necessary to at least 
briefly compare the Leadam patents, which the complainant owns, 
with the Baker patent, which complainant claims infringes. The for- 
ward member of the three patents is the toe end of an ordinary last. 
It is net claimed that there is anything patentable about that. The 
rear of the first Leadam patent. No. 631,433, is the heel member bi- 
furcated at its forward end. The defendant's device has no such bi- 
furcated member. There is no infringement of that member. The 
Leadam patent has a pin extending across the bifurcated heel member 
at its forward end. The defendant's device has nothing of that sort. 
The Leadam patent has a bar pivotally connected in the bifurcated 
slot with the toe member, and so constructed as to rest in the bifur- 
cated end of the heel member, and having a longitudinal slot which 
receives the pin of the heel member. Right hère is the only similarity 
in the construction of the two devices, but thèse differ. The défend- 
ant or Baker patent has a steel bar Connecting the heel and toe mem- 
bers, which bar contains a séries of holes eut so near together that 
they run into each other in which slides a pin that is attached to the 
heel member and opérâtes with a spring. When the pin is pressed 
out, the heel may be carried forward or backward, as may be desired 
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by the user, and when adjusted in one of thèse holes the toggle is 
held firmly, and cannot slip or slide, while in the use of the com- 
plainant's patent the toggle is not held firmly unless it be at its ex- 
trême length; neither can it be adjusted so handily or readily as 
the Baker patent. Besides, the toggle pin in the Leadam patent, in 
order to avoid its being lost or mislaid, is connected by a chain/which 
is somewhat unhandy and troublesome. In use the Leadam shoe tree 
cannot be reduced in length with the pressure on, while the defend- 
ant's patent can readily be reduced under pressure. This bar of the 
Baker patent is pivoted to the toe member, but rests in a saw kerf, 
mstead of a bifurcation. According to my view of it, this Connect- 
ing bar of the Baker patent contains an improvement upon the Leadam 
patent that comes up to the standard of invention and is not an in- 
fringement. 

In the second Leadam patent, No. 621,424, there is attached to the 
heel member a rod bifurcated at its forward end, with a pin extending 
across this bifurcation. The bar Connecting this member with the toe 
pièce is made of steel, and bas a plain groove, in which slides the pin 
that connects the bifurcated rod of the heel member, which groove 
bas overhanging slanting teeth. In its opération the pin that connects 
the bifurcated end of the heel member is raised into the slots of thèse 
teeth adjusted to the length of the shoe; but there is no way by which 
this pin can be iirmly fastened between any of the teeth. It can only 
be held there by the hand or by pressure. This is wholly unlike the 
Baker patent. In the Baker patent there is nothing like the bifurcated 
heel member of the Leadam patent, and the slot in the Connecting bar 
works very differently, loosely in one, firmly fixed in the other. 

It is apparent that the Patent Olfice did not regard the application 
of a toggle in a manner to produce the upward thrust as patentable. 
They first rejected claim 1 of the first Leadam patent, because the 
pin. G, was not specifically set forth. The upward thrust pressure 
is in the Yapp patent. If the heel member of the Yapp patent was 
bifurcated, so as to permit the steel rod to pass between the forks in 
the downward pressure of the toggle, it would bave every essential 
appliance of the Leadam patent, except one is of wood and the other 
of métal. 

Judge Hazel held the Ringgold shoe tree to be an infringement. 
There the heel and toe members are bifurcated, like the Leadam pat- 
ent ; substantially the same Connecting bar, the only difiference being 
that the Ringgold patent has a boit with a nut pinching the bifurcated 
parts of the heel member to the Connecting bar, instead of doing it 
with a toggle pin. The defendant's patent is very dififerent. Neither 
the heel nor the toe member is bifurcated. Surely the saw kerf in 
the toe pièce cannot be called a bifurcation. It has no bifurcated 
part about it. The similarity is that it has a toggle. So hâve the 
Yapp and the Stephens patents a toggle. The use of a toggle in a 
shoe tree was old when Leadam obtained bis patent. The defendant's 
use of the toggle does not rest upon the application of bifurcated heel 
and toe, nor of the pin Connecting the bifurcated points, nor the 
pin. G, passing through the Connecting bar. It is an entirely différent 
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way of putting the toggle into a position whereby the old art of the 
lever power of a toggle is applied. Indeed, I think there is quite as 
much différence between the defendant's device and the Leadam pat- 
ents as there is between the latter and préviens constructions ; and 
the Baker shpe tree displays more mechanical skill and inventive gen- 
ius. It is not "a mère colorable change in form and parts to work 
out the same resuit," as there is a material différence in both the ad- 
justment and working of the tree. To hold that the Baker patent is 
an infringement upon either of the Leadam patents would be équiva- 
lent to holding that no one can devise any other toggle applied to a 
shoe tree without'infringing one or the other of the Leadam patents. 
There _is no novelty in the work accomplished by the Leadam patents. 
Prier inventors sought and obtained the same resuit. The différence 
is in the range of équivalents. 

In Proctor v. Bennis, 36 Ch. Div. 740, Lord Justice Cotton said : 

"Where there Is no novelty in the resuit, and where the machine is not a 
new one, but the clalm is only for improvements in ,i knovvn machine for pro- 
ducing a known resuit, the patentée must be tled down strictly to the inven- 
tion whlch he claims, and the mode which he points out of effeeting the im- 
provement." 

This principle has always been applied, so far as I hâve been able 
to observe, by the Suprême Court of the United States : 

"If the invention elainied be itself but an iniprovenient on a known machine, 
by a mère eliange of forni or comblnation of parts, the patentée cannot treat 
another as an Infringer who has improved the original machine by use of a 
différent form or combination performing the same function. The inventer of 
the flrst improvement cannot invoke the doctrine of équivalents to suppress 
ail other improvements which are not mère colorable invasions of the first." 
McOormick v. Talcott, 20 How. 402, 1,5 L. Ed. 9.30. 

Applying the law to the facts in this case, as I find them to be from 
the record and the exhibits before me, my conclusion is that the de- 
fendant has not infringed the complainant's patents. Therefore the 
défendant may hâve decree. 



CONSOLIDATED LOOrS CO. v. BARXUM & BAILEY, Limited. 

(Circuit Court, S. D. New York. August 31, 1908.) 

Patents (§ 328*)— Infringement— Amusement Apparatus. 

The Hagen patent. No. 738,434, for improvements in amusement ap- 
paratus, held not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

O. Ellery Edwards, for complainant. 
Holmes & Rogers, for défendant. 

MARTIN, District Judge. This bill of complaint is brought to re- 
cover gains and profits that hâve accrued to the défendant, and dam- 
ages sustained by the complainant, by reason of an alleged infringe- 
ment of the complainant's patent, and to enjoin the défendants from 

*For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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further infringement. The complaint allèges that one Claude L. Hagen 
was "the original and first inventer of certain new and useful improve- 
ments in amusement apparatus, which improvements h ad not been 
known or used before his invention thereof," and that the same had 
been duly sold and transf erred to the complainant ; that the complain- 
ant is now the exclusive owner of said letters patent; that the de- 
fendants, in the Southern district of New York and elsewhere within 
the United States, without license or permission of the complainant, 
and within two years of the commencement of this suit, unlawfully 
and wrongfully used and exhibited said amusement apparatus contain- 
ing said invention and improvements described in said letters patent. 

The défendants in their answer deny having infringed the com- 
plainant's patent, and aver that said patent is wholly lacking "in pat- 
entable quality and novelty," but that "the substantial and material 
parts thereof were shovvn, disclosed, and described in various letters 
patent of the United States issued prior to the pretended invention 
or discovery thereof by said Hagen." There are various other mat- 
ters set forth in the complaint and in the answer to which it is unnec- 
essary to refer. 

It is not claimed that said Hagen, by said letters patent, is a pioneer 
in this class of amusement apparatus, but that he has patented "useful 
improvements." It is unnecessary to pass upon the defendant's alléga- 
tion to the effect that thèse letters patent do not embody novelty, nor 
rise to the standard of genius. The defendant's amusement apparatus, 
which it denominated as the "Dip of Death," was covered by letters 
patent, of which the défendant, at the time of the alleged infringe- 
ment, was the absolute owner, being Nos. 783,813, 795,087, and 798,- 
102. It appears from the exhibits that thèse patents of the défendant, 
though of later date than that of the complainant, are improvements 
in such amusement apparatus, and as far from and independent of 
the complaiiiant's patent as the complainant's is of former patents or 
the prior art. I find, from this meager évidence and an examination 
of the exhibits, that the défendant is not guilty of infringement. 

The défendant may hâve a decree. 



BRADLEY v. METAL STAMPIXG CO. 

(Circuit Court, S. D. New York. Deeember 10, 1008.) 

Patents (§ 328*) — Infringement— Tiiill Couplings. 

ïhe Bradley patent, No. 609,928, for a thill oonpling, licld infringed on 
motion for a preliniinary injunctiou. 

[Ed. Note. — For ottier cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On motion for preliminary injunction. 

Howard P. Denison, for complainant. 
W. A. Megrafh, for défendant. 

COXE, Circuit Judge. This motion is based on two letters patent 
granted to the complainant for improvements in thill couplings. Pat- 

♦For other cases see same topic & % numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ent No. 634,549 has never been adjudicated and relates to a minor im- 
provemènt for retaining the packing on the draft-wrist. As to this 
patent the motion is denied. 

No. 609,938 has been several times before this court and its validity 
is fully established. The defendant's packing, B, consists of two pièces 
of rawhide cupped to shape and held together by a soft métal band 
which retains the bushings on the bail. The defendant's packing, A, 
is a pièce of leather held between the jaws of the coupling by a wire 
in a manner similar to that which was considered by this court in the 
action against Eccles (158 Fed. 98, 85 C. C. A. 566) where the pack- 
ing was held in place by a nail. With the prior art as exemplified in 
the cases previously considered by the courts I am convinced that 
thèse packings infringe the claim of No. 609,928. 

At the argument certain références were handed to the court which, 
it was stated, were not in évidence in prior litigations, and my atten- 
tion has also been called to a very récent décision of the Circuit Court 
in Bradley v. Eccles, 165 Fed. 447, holding that a two-part packing was 
nôt an infringement. This décision is not in harmony with the com- 
plainant's contention in the case at bar. The new questions presented 
by this motion can as well be decided by the Circuit Court of Ap- 
peals upon an appeal from an order granting an injunction as upon 
a record at final hearing and it seems to me that the parties should be 
spared the expense of preparing such a record if possible. 

The motion as to No. 609,928 is granted, but, if an appeal be taken 
within 10 days from the service of a copy of the order on the defend- 
ant's soliciter, a stay will be granted pending the décision on appeal. 



INGRAM V. WBIU. 
(Circuit Court, E. D. Pennsylvaiiia. January 4, 190O.) 

No. 88. 

1. Caeeieks (§ 153*) — Express Receipt— Acceptance. 

Where an express receipt recited tliat tlie carrier agreed to carry tlie 
articles on tUe foUowing terms and conditions, to wliich the shii>per 
agreed, and as évidence thereof accepted the Mil of lading, such accept- 
ance constituted the shipper's assent to a clause that the carrier should 
not be liable for loss or damage to the goods, unless suit was commenced 
therefor within a year thereafter. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 687-G90; Dec. 
Dig. i 153.*] 

2. Caeeiees (§ 160*) — Loss ob Damage— Action— Contract Limitation. 

A provision of a blll of lading that the carrier should not be liable in 
any suit to recover for loss or damage to the property, unless suit was 
brought within one year, was reasonable. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 231, 673; Dec. 
Dig. § 160.*] 

3. Carriers (§ 160*) — Statutbs— Limited Liability. 

Act 111. 1874 (Rev. St. 1874, c. 27) § 1, provlding that it shall not be 
lawful for any common carrier to llmlt its common-law liability safely 
to deliver property at the place to which the same is to be transferred 

♦For other cases see same topic & § numeeb lu Dec. & Am. Dlgs. 1507 to date, & Rep'r Indexes 
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by any stipulation or limitation in tlie receipt glven for such property, 
does not prevent a limitation of liability requiring sults to be brouglit 
wlthln a speclfied time contalned in a bill of lading. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 231, 673; Dea 
Dlg. § 160.*] 

At Law. Motion by défendant for judgment notwithstanding the 
verdict. 

William T. Connor and John R. K. Scott, for plaintiff. 
Ijohn L,. Evans and Thomas De Witt Cuyler, for défendant. 

J. B. McPHERSON, District Judge. On November 20, 1905, the 
plaintifï's wife, acting on his behalf, sent a box and a trunk by a 
hired wagon to the office of the Adams Express Company on Washing- 
ton Street in the city of Chicago. She followed the packages immedi- 
ately to the office, but there is no évidence of what took place on that 
occasion. For some undisclosed reason the goods remained in the 
office of the company until November 27th, when she called again, 
inquired why they had not been forwarded, was told that the company 
was waiting for instructions, apparently gave such instructions, and 
then asked for and was given the receipt, or bill of lading, that was 
ofïered in évidence upon the trial. The packages were delivered in 
Philadelphia a day or two afterwards in such condition that the de- 
fendant's négligence could hardly be disputed — indeed, it was not de- 
nied at the trial — and as a somewhat belated resuit the présent suit 
was brought in August, 1907, to recover damages for tlie loss sus- 
tained. By agreement of the parties a verdict for $616 was taken, 
subject to the reserved questions whether the plaintiff is entitled to 
recover at ail, or, if entitled to recover some amount, whether the 
verdict should exceed $50, with interest. Both thèse questions dépend 
upon provisions in the bill of lading; but, in the view I take of the 
matter, one question only need be considered. 

As I hâve just stated, the présent action was brought in August, 
1907, nearly two years after the loss, and this delay is in violation of 
the f ollowing clause in the bill of lading : 

"Nor shall the company be liable in any suit to recover for the loss, dam- 
age, or détention of sald property uniess the same shall be commenced wlthin 
one year after such loss, damage, or détention shall hâve occurred, and not 
afterwards." 

If this provision is binding, the suit is barred. The plaintiff argues 
that such effect should not be given to the clause for two reasons : 
First, he avers that the goods were received for carriage on November 
20th, without the issue of any receipt or bill of lading, and dénies the 
defendant's right to issue afterwards a bill of lading without a new con- 
sidération, and thus to limit the common-law liability that had already 
attached. The trouble about this position is that there is no évidence to 
support it. The trunk and box were hauled to the defendant's office, 
not by one of its own wagons, but by a local teamster in the city of 
Chicago, who was employed by the plaintiff for that purpose. Of 
course, packages thus deposited in the office of an express company 

*For other oacei see same topic & i numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe*. 
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would not, be shipped until definite instructions were given, and, if 
any instructions were given on November 20th concerning thèse pack- 
ages, or if any contract was then entered into, the plaintifï failed to 
offer the necessary proof. Mrs. Ingram testified that she was at the 
def endant's ofBce and saw the goods within an hour after she had 
given them to the teamster; but there is not a word of testimony 
about what further took place, if anything, on that day. As the plain- 
tifï was bound to make eut his case affirmatively, I am not at liberty 
to conjecture that a contract' of carriage was then entered into, and 
to conjecture, further, what its terms may hâve been. But it does 
appear, and the f act is now controUing, that on November 37th, a writ- 
ten contract was entered into of which the terms are before the court. 
This contract, or receipt, or bill of lading — whatever name may be used 
to describe it — was ofïered in évidence by the plaintiff, and he did not 
prove or ofïer to prove that his agent had not read it, or did not know 
its contents, or did not understand it, or had not agreed to its terms, or 
had been induced to sign it by any fraud or under any misapprehen- 
sion. Upon the facts stated, the acceptance of the receipt was équiva- 
lent to an express consent to its terms, and the plaintifï was as much 
bound thereby as if his agent had signed the paper. This is distinctly 
declared upon the face of the bill of lading itself, whereby the Com- 
pany agrées to carry the articles "upon the following terms and condi- 
tions, to which the shipper agrées, and as évidence thereof accepts 
this bill of lading." Indeed, his counsel concèdes in the brief that 
was submitted upon this argument: 

"That the aecei)tance of a shipping receipt, or like paper, at the t;me of, or 
before, the actual shlpment of the goods, or delivery over to the Ciirrier, 
is eiiough In law to justify the presumptlon of assent on the part of the 
shipper tp thè limitation of llability, and will bar a recovery for ujore than 
the amount stipulated " 

And that such acceptance justifies the presumption of assent to the 
limitation of time within which suit may be brought is no doubt also 
within the concession. 

But, of course, while the acceptance of the bill of lading carries 
with it an assent in form to its terms, thèse terms must be reasonable, 
or the formai assent of the shipper goes for nothing. That the pro- 
vision in question is reasonable seems to me to be undoubted upon 
principle, and to be amply suppôrted by authority. Central Vermont 
Railway Co, v. Soper, 59 Fed. 879, 8 C. C. A. 3-il ; Ginn v. Ogdens- 
bu'fg Transit. Co., 85 Fed. 985, 29 C. C. A. 521; Express Co. v. Cald- 
well, 21 Wall. 264, 22 L. Ed. 556. And see 6 Rose's Notes U. S. Rep. 
420, and cases cited under Express Co. v. Caldwell. The légal rule 
is thus stated in 6 Cyc. 508: 

"It is undpubtedly compétent for the parties to a contract of shipmeut to 
agrée on a limitation of time within which action for hreach of tlie contract 
shall be brotight, ' shorter thah tlie statutory limitation, and such limitation 
will be enforced, if reasonable." 

And in 5 Amer. & Eng. Enc. of Law (2d Ed.) 320, this language is 
used : 
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"But In the case of contracts with carriers a stipulation that a suit for a 
loss or injury to goods shipped under such contract must be brougtit within 
a flxed time, mucli shorter than tlie statutory perlod, is valid, and will be 
enforced when tlie limitation Is not so strict as to be unreasoiiable." 

The reason of the rule is given on page 321 : 

"The facilities of the carrier for tracing a loss and recovering the goods, 
or for finding out the true cause of the loss or injury, are of little use after 
the lapse of a considérable tlme, and its ability to défend itself or to recover 
the goods is greatly lessened where the shipper waits for some tlme before 
making his complaint ; and for thèse reasons it is held that a carrier may 
properly contract with the shipper that he must présent his claim within a 
flxed time or forfeit his right to Insist upon it." 

See, also, cases cited in notes to 6 Cyc. and 5 Amer. & Eng. Enc. 
of Law, and in note to 3 L. R. A. 344. A shorter Hmitation than one 
year has often been upheld as reasonable. 

But it is further argued for the plaintiff that, even aUhough the hmi- 
tation might be binding in a contract made in some other state, it cannot 
be binding in an Ilhnois contract, such as is now before the court, be- 
cause a statute of that state has forbidden a carrier to hmit his com- 
mon-law liabiHty. The act in question was passed in 1874 (Rev. St. 
1874, c. 27, § 1), and reads as foUows : 

"Whenever any property is received by a coiiimon carrier to be transported 
from one place to another within or without tliis state, it sliall not be lawful 
for such carrier to limit its common-law liability safely to deliver such i)rop- 
erty at the place to which the same is to be trausported, by any stipulation 
or limitation in the reeeipt giveu for such property." 

Assûming that the phrase "habihty safely to dehver" includes ha- 
bihty to suit for failure thus to deliver, it will be observed that the 
act does not forbid every hmitation, but only the particular limita- 
tion that may appear "in the reeeipt given for such property." This 
prohibition apparently leaves untouched the right of the carrier to 
limit his liability by a contract with the shipper ; and the décisions of 
the Suprême Court of Illinois, in construing this statute, bear out this 
supposition. In Railway v. Chapman, 133 111. 9(5, 24 N. E- 417, 8 
L. R. A. 508, 23 Am. St. Rep. 587, the court, after quoting the act, 
declared that it did not "in terms prohibit common carriers from lim- 
iting their commou-law liabilities by contract with the owner of prop- 
erty delivered for transportation," and then went on to say : 

"Formerly the restriction of a carrier's liability, when expressed in a 
niere reeeipt, often gave rise to the question as to whetlier the shiitjier had 
linowingly assented thereto, and thia enacitnieut was doubtless intended to 
ob\iate tlie diffieulty growing out of that condition. In many respects a rail- 
way carrier may l)y express contract limit its strict common-law liability. 
It may by a s]>ecial contract limit the lial)ility to such damage or loss as 
may oecur on its owii Une of carriage. ïlie carrier may limit its liabilit,y 
against loss by flre without its fault," etc. 

So, also, in Railway v. Simon, 160 111. 648, 43 N. E. 596, the court 
declared again that by the act "the right to limit a common-law duty 
in a reeeipt was prohibited," but immediately added : 

"It has, however, l)een recognized by fréquent décisions of this and other 
courts that a common-law duty may be limited by express contract." 
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It will thus be seen that the receipt or bill of lading in question is a 
contract to which the Illinois statute does not apply, and that the 
clause concerning the limitation of the time within which suit must 
be brought is a reasonable provision, and therefore binding upon the 
shipper. It follows that, as the pending action was not brought until 
nearly two years had expired after the loss, the plaintif! is barred from 
recovering any amount. 

Judgment is directed to be entered in favor of the défendant not- 
withstanding the verdict. To this order of the cOurt an exception is 
sealed in favor of the plaintifif. 



McGRATH V. PHILADELPHIA &' R. RT. CO. 

(Circuit Court, B. D. Pennsylvanla. January 8, 1909.) 

No. 33a 

Railboads (§ 350*)— Causing Accident— Contbibxjtort Négligence. 

Where a combination of circumstances surrounding a railroad crossing 
accident prevented plalntiff from seeing the approacliing train in time to 
avold a collision, she was not négligent as a matter of law. 

[Ed. Note. — For other cases, see Railroads, Dec. 0ig. § 350.*] 

At Law. On motion to take ofif nonsuit. Sustained. 
Oscar H. Price and John M. Vanderslice, for plaintifF. 
Gavin W. Hart, for défendant. 

HOLLAND, District Judge. The motion to take off the nonsuit 
in this case must be sustained. In the case of Welsh v. Penna. Rail- 
road Company, decided by Justice Stewart, and reported in 333 Pa. 
163, 70 Atl. 1088, the plaintiff drove in front of a moving train, which 
she could not hâve failed to see if she had looked. It was said in 
that case that: 

"The évidence admitted of no other conclusion than that • * * either, 
seeing the train, the plaintifC thought she had an opportunity to get across, 
and ventured, or that, with the train In full sight, with its headlight lighted, 
and with an arc light overhead at the crossing, and with every opportunity 
to see if she had looked, she dld not look." 

In the case at bar I shall not elaborate the reasons for sustaining the 
plaintiff's motion, further than to say that the facts in the Welsh Case 
do not fit the facts of this case as established by the évidence of the 
plaintiff and her witnesses. As the évidence now stands, none of the 
means afforded in the Welsh Case for seeing the train existed in this 
case ; but the reasonable inference to be drawn on this motion is that 
there was a combination of circumstances which prevented the plaintiff 
from seeing the train. 

Motion to take off nonsuit sustained. 

•For other cases see same toplc & § nitmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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FARMERS' LOAN & TRUST CO. v. CENTRAL R. & BANEING CO. OF 
GEORGIA et al. (GBESLIN, Intervener). 

(Circuit Court, S. D. Georgia, W. D. May 22, 1895.) 

1. Receivees (§ 110*) — DuTY OF Court— Protection of Railboad Employés. 

Wlien the owners of a railroad seek the assistance of a court for the 
protection of their property through the appolntment of a receiver, It la 
the duty of the court, pending the recelvership, to do justice to every 
honest employé connected with the properties, and to prevent, If need be 
by peremptory judiclal orders, oppression, Injustice, and wrong even to 
the humblest This is especially true where the receiver has often in- 
voked and obtalned slmilar action to protect the properties from Injury 
on the part of employés. 

[Ed. Note. — For other cases, see Receivers, Cent. DIg. I 195; Dec. Dlg. 
I 110.*) 

2. Receivers (| 116*) — Dutt of Court— Protection of Raii.road Employés. 

Where a railroad conductor of blameless character, who had compro- 
mlsed a suit against the railroad for injuries he had sustalned In at- 
temptlng to save the Ufe of a passenger, and, In considération of such 
compromise, had a wrltten agreement with the road that he should he 
permanently retalned In hls position as conductor, Is eharged, upon the 
unsupported testlmony of détectives of doubtful credibility, with the 
gravest crlmlnal offense, and wlthout a chance to défend himself Is 
peremptorily thrown out of hls position and means of livelihood by the 
receivers, it Is In the discrétion of the court, and Its duty, to order that 
hls office be restored to hlm. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 203 ; Dec. Dlg. 
« 116.*] 

<SyUabus by the Court.) 
In Equity. 

Robert Weston Patterson, for intervener. 

Lawton & Cunningham and Marion Erwin, for Central R. & Bank- 
ing Co. of Georgia, 

SPEER, District Judge. The receivers of the Central Railroad & 
Banking Company of Georgia appointed by this court had discharged 
W. F. Geeslin, a conductor, upon charges of unfaithfulness, irregulari- 
ty, and larceny of his fare collections. Geeslin, protesting his inno- 
cence, appealed to the court by intervention to hâve his injuries re- 
dressed. The intervention was filed in the suit in which the receivers 
were appointed. It recited that he had been in the employ of the Com- 
pany for nearly 30 years; that on the day of he had 

Ijeen desperately injured while attempting to save the life of a passen- 
ger in a wreck caused by the négligence of the railroad company ; that 
from thèse injuries he still sufïers, and is compelled to wear a band 
and trusses about his abdomen. He sued the company for the injury 
thus sustained. Thereafter, by written agreement with the gênerai 
manager, the suit was dismissed, one of the conditions being that 
Geeslin should be permanently retained in his position as conductor. 

*For other cases see same topic & § nvmbsb io Dec. & Am. Dis». 1907 to date, & Bep'r Indexes 
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This is the language of the proposition in writing submitted by Gees- 
liti to Cecil Gabbett, gênerai manager : 

"I will dismiss tlie case upoh the condition ttiat you pay me tlie sum ot 
$260.00 and ail court costs, and that the company restore me to the same 
position and work in the service of the company that I héld at the time of 
my disqharge froiia Its service, allowing me to continue in that service and 
for the like compensation, so loàg as I anj ahle to do the work, and upon 
the distinct understanding that ï am not to be dlscharged from that service 
excépt upon good cause, notice of whlch apd a hearlng shall be glven me be- 
fore my discharge. The company açtlng and to act tovs-ards me in good f alth 
as I on my part will act to it, reiidering faithful service to the best of my 
ablllty." . : ' 

This ofier of the conductor \vas formally accepted by Cecil Gabbett, 
gênerai manager as aforesaid. The .d^tepf this agreejnent was Febru- 
ary 3, 1890. After the receivers were appointed, on the 2d day of De- 
ceniber,, 1893, Geeslin received this notification: 

"You are dismissed from the service pf this company on, account of un- 
satisfactory services." 

It will thus be seen that he had no hearing or notice of the charges 
against'hifn. When the ru le againstthe receivers to show cause why 
the .relief sought by Geeslin should npt be granted issued, they answer- 
ed that it had been brought to the attention of the ofhcers operating 
the^entral Railroad & Banking Company of Georgia that Geeslin had 
been running his train in an improper manner, and not returning to the 
railroad -company the ambunts whîch -he had received from passengers 
for fares, and that on two occasions détectives were put tipon his 
train, and the reports made by the détectives showed> as compared with 
the reports made by Geeslin, that he was not returning the fares ; that 
he was in the habit of collecting money and not returning it; that he 
was in the habit of transporting a large number ofpersons on his train, 
withôut requiring paynaent from them for fares; and for thèse reasons 
he was discharged. The court requiring the receivers to answer the 
rule more specifically, by amendment they charged that Richard Burden, 
Oscar Clyett, T. A. Frierson, Enoch Garrett,, P. B. Barfield, Mattie 
Miller, Sam T. Sams, Mollie Wyley, Susie Lowe, Sara Persons, Dora 
McDonald, and Mandy Shearly were passed by Geeslin over the rail- 
roa,d without paying any fares whatever ; that, f urther, Geeslin was in 
the habit of carrying , fruit, vegetables, game, etc., over the Central 
Railroad without paying any freight for it. 

The hearing of the évidence extended over many days, and was very 
careful and , tnorough. Every perspn whom Geeslin was accused of 
carrying over the road without paying fare was summoned as a witness 
in behalf of the receivers, and \yith ohe exception they testified positive- 
ly that the charge was wholly untrue; th&t Geeslin had always collect- 
ed their farés, either in cash or by giving a ticket. Geeslin frankly ad- 
mitted that op more thanone occasion he had carried Çapt. Frierson, 
who had been badly injured in the same accident on thé road when he 
himself w^s hi}rt, and he did it upon the understanding that Frierson 
would not bring suit against the road. In récognition of this, an an- 
nual pass for One year was given Frierson by the manager. Frierson 
testified to the same thing. Miss Miller testiiied that on two occasions 
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she had been carried from Bostick to Geneva by Capt. Geeslin, who did 
not coUect any fare from her, but she also testified that the stations 
were but five miles apart, that she had no money when she got on the 
train, that GeesHn did not know this, and, further, that, if the conduct- 
or had put her off, she would hâve been left unprotected between the 
stations. 

It appeared from the évidence that Geeslin had been given permis- 
sion, on account of a service he had rendered to the Southern Express 
Company, to transport in the car of that company, without expense to 
him, such small articles of freight as were mentioned in the évidence. 
Occasionally thèse things, it is true, were placed in the baggage car, 
but it also appeared from the testimony that a large proportion of this 
produce of varions kinds was intended for certain superior officers of 
the company, which was either delivered to them in Maçon or was 
forwarded on their franks to Savannah. An examination of the final 
reports audited of the train earnings of Geeslin based upon data of two 
months, October and November of 1893, which were the only reliable 
data in the records of the receivership, showed that, taking the cash 
and ticket collections together, Geeslin averaged $9.25 per diem more 
than the conductor running the opposing train. The testimony as to 
his high character as a man and conductor was overwhelming. No 
man ever produced a superior array of witnesses in court to support 
his character, and no testimony was ever more uniform and strongly 
encomiastic than that offered in behalf of this man. Ministers of the 
gospel, bankers, merchants, commercial travelers, représentatives al- 
most of every class of the community, spoke most warmly and en- 
thusiastically in his favor. It was shown that he was one of the most 
popular conductors on the road. The only évidence in the entire rec- 
ord which tended in the slightest degree to incriminate what seems to 
be this faithful and excellent servant was the testimony of three dé- 
tectives from "Field's Détective Agency of St. Louis." One of thèse 
was a negro from that city, whose testimony was contradicted in ma- 
terial particulars by several witnesses. The others admitted that they 
were at some distance from Geeslin in the car while he was collecting 
fares, and they testified to what seemed to them to be cash transactions 
between hirn and passengers, which it appeared he did not report, and 
which led them to the conclusion he was appropriating the collection 
to his own use. The names of no witnesses to thèse transactions were 
obtained. Geeslin denied utterly the truth of the charge, and ail that 
the détective saw was that the passenger and the conductor were handling 
coin. This circumstance, viewed under the familiar rule relating to cir- 
cumstantial évidence, could not be regarded as incriminatory. How 
reasonable is the theory, consistent with the innocence of the conductor, 
that the passenger waè either giving him change for a bill, or that he 
was giving the passenger change, a transaction of everyday occurrence 
between conductors and passengers. On the written report of thèse dé- 
tectives to the détective agency in St. Louis, this faithful servant, to 
whom the Central Railroad was under the highest moral, if not légal, 
obligation, was discharged without the opportunity of making his dé- 
fense. Ail of the évidence, outside of the testimony of the détectives, 
shows that this man was exceptionally faithful and effective in every 
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duty imposed upon him, and the court so held, after the most carefui 
and anxious considération of the entire case and most elaborate argu- 
ments of counsel. 

Now, the receivers appointed by the court présent a pétition to be 
allowed to appeal f rom the décision, upon the ground that : 

"In thelr opinion, tlie carrying out of said judgment will hâve a serions 
effect upon tlie discipline of the varions agents employed by them in the 
administration of thelr trust, and that the establishment of said decree as a 
précèdent in the administration of the property will deprive thèse petitioners 
and offlcers under them of that control over the personnel and discipline of 
their employés which, in the opinion of petitioners, is important, if not ab- 
solutely essentlal, to the proper eonduct of the business intrusted to them." 

Petitioners further represent: 

"That they hâve a Personal interest in the sélection of employés to operate 
the property for whose management they are responsible to the court, and, 
while it is true that the property is in the hands of the receivers under the 
administration of the court, it is nevertheless true that the receivers appoint- 
ed by the court are the agents and managers of that property." 

In other words, the receivers would deny to the court the right and 
privilège to redress the wrong of a conductor, employed by them under 
its authority, who wastnost unjustly and unadvisedly charged with the 
gravest criminal offense, and, vi^ithout a chance to défend himself, per- 
emptorily thrown out of his office and means of liveHhood, upon the 
hearsay reports of détectives, which, on examination, did not amount 
to the slightest probable cause for the accusation, and upon which any 
committing magistrate would hâve refused to hold the intervener for 
trial, a charge, too, which deprived him of the employment guaranteed 
by the solemn contract of the railroad itself upon a considération both 
valuable and meritorious, and a charge, too, which would bave deprived 
him of employment elsewhere, and, after an honorable life devoted to 
the service of the company, would in his old âge bave cast him out 
ruined and helpless. 

The court refuses utterly to give sanction to this view of the receiv- 
ers. When the owners of a railroad seek the assistance of the courts 
of the country for its protection, by every fair implication they invoke 
their action not only to protect the property, but to do justice to every 
honest employé connected with it, and to preverit, if need be, by per- 
emptory judicial orders, oppression, injustice, and wrong, even to the 
humblest employé. To hold otherwise would be contrary to principles 
heretofore established, upon the application of the receivers themselves 
against the em.ployés of the company. 

The court has been prompt to protect the property, as it bas and will 
be prompt to protect the employés f rom wrong and injustice of any 
character. Instead of militating "against the effective opération of the 
properties and the discipline of the various agents employed by the re- 
ceivers," the action of the court will hâve the opposite effect. It will 
at once advise the receivers that their hasty and un justifiable action 
will be corrected, and will guarantee to the employés that while they do 
their duty they cannot be arbitrarily discharged upon unsupported ac- 
cusations of crime. 
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The receivers are therefofe advised that in the opinion of the court 
there are no reasons of law or fact connectée! with the opération of 
the railroad property which make it necessary for them to hâve the 
power to arbitrarily destroy the good character of an innocent man, 
and to deny to him that appeal to the court having jurisdiction of the 
appointment of the receivers themselves, and of ail appropriate mat- 
ters of management of the properties, which right is guaranteed to the 
citizen by the character of our institutions and the benignity of our 
laws. The matter being in the discrétion of the court, as frankly con- 
ceded by receivers' counsel, the court will hâve the temerity, on this 
occasion at least, to exercise that discrétion, and to venture to diflfer 
with the receivers as to the propriety of its judicial action, and accord- 
ingly will décline the leave to appeal sought by them. 



In re JONES. 

(District Court, D. Maine. January 12, 1909.) 

No. 6,858. 

Bankbuptcy (§ 396*) — Exemptions — Pension Money— "Ihure Wixolly to 

THE BENEFIT or THE PeNSIONEB." 

Eev. St. § 4747 (U. S. Conip. St. 1901, p. .S279), provides that no money 
due to any pensioner shall be liable to attacliment, levy, or selzure by or 
under any légal or équitable process whatever, vvhether the same remains 
with the Pension Office, or any ofHeer or agent thereof, or is In the course 
of transmission to the pensioner entitled thereto, but shall "inure wholly 
to the beneflt of such pensioner." Held, that the words quoted meant on- 
ly that the jiension funds should be protected until they had corne safely 
Into the hands of the pensioner, after which they were liable for his dehts ; 
and hence pension money, in the hands of a bankrupt at the time of the 
adjudication, neither invested nor mlngled with other funds, was not ex- 
empt. 

[Ed. Note. — For other cases, see Banliruptey, Cent. Dig. § 657; Dec. Dlg. 
I 396.*] 

In Bankruptcy. 

Harry L. Crabtree, for bankrupt. 
B. T. Sowle, for creditor. 

HALE, District Judge. This case comes before me on the report of 
William E. Whiting, Esq., référée in bankruptcy. The bankrupt 
claims $65, a balance of money received by him from the United States 
government on a pension check. The amended schedule shows this 
to be the only cash in possession of the bankrupt at the time of filing 
his pétition. This money does not appear to hâve been invested or de- 
posited in a bank; and the question is presented whether moneys 
which had been received by a bankrupt from a pension check, before 
fihng his pétition, are exempt under section 4747 of the United States 
Revised Statutes (U. S. Comp. St. 1901, p. 3279), even though such 
moneys had not been invested or mingled with other funds. Section 
4747, Rev. St. U. S., reads as follows : 

"No sum of money due, or to become due, to any pensioner sliall be liable 
to attaehment, levy, or seizure by or under any légal or équitable process 

•For other cases see same topio & % numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
166 F.— 22 
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whatever, whether the same remains with the Pension Oflace, or any offlcer 
or agent thereof, or Is In course of transmission to the pensloner entitled 
thpreto. but shall Inure wholly to the beneflt of such pensioner." 

In this statute the clear intention of Congress is to make certain 
that the pensioner shall receive his pension money; that he shall not 
be deprived of it by the Pension Office, by any officers, agents, or at- 
torneys, or by any other means, while it is on the way to him. The 
law is dealing "with money due or to become due" to the pensioner, 
and not with money which has beén collected by him. After money 
has been received by the pensioner, it has "inured to his benefit"; 
and it is not, I think, the intention of Congress to build a wall about 
it, and prevent its natural and legitimate use for paying the pensioner's 
debts. 

I am aware that I am taking a view of the question contrary to that 
taken some years ago, in the Vermont district, in the Bean Case, 100 
Fed. 263 ; but it seems clear to me that Judge Wheeler allowed the 
words "inure wholly to the benefit of the pensioner" to hâve a broader 
application than was intended by Congress. I do not think that, by 
the use of those words, Congress undertook to protect and exempt 
the pension money after the pensioner had it safe in his hands. This 
fédéral statute has received a clear and well-considered interprétation 
by the court of Maine. Friend v. Garcelon, 77 Me. 25, 52 Am. Rep. 
739 ; Crâne v. Linneus, 77 Me. 59. In the cases last cited, the 
reasoning of Mr. Chief Justice Peters and of Mr. Justice Emery is 
convincing. 

After a careful examination of thesubject, I am of the opinion that 
when^ under the protection of the law, the pension money has come 
safely into the hands of the pensioner, it is not entitled to any further 
protection or exemption. 

The order of the référée is affirmed. 



SWARTS V. CHRISTIE GRAIN & STOCK 00. 

(Circuit Court, W. D. Missouri, W. D. January 9, 1909.) 

No. 3,347. 

1. CouETS (i 366*) — Fedebal Courts — State Laws as Rules of Décision- 

Service, of Peocess. 

The décision of the Suprême Court of Nebraslja that Code CIv. Proc. 
Neb. § 75, relatiug to the service of process on corporations, applies to 
both foreign and domestlc corporations, is binding on the fédéral courts if 
tlie service obtained in pursuance thereof constltuted due process of law. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 957 ; Dec. Dlg. § 
366.» 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perriri, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] ' 

2. JUDGMENT (§ 17*)— PBOCBSS TO SuSTAIN JUDQMENT— DETERMINATION OF SUF- 

FICIENOY. ' ' 

Where the judgment roll contains the sherifE's return of service of 
process, such return, and not a récital of due service in the judgment, will 

*For other fcaéeB see same toplo & § nvmbeh In Dec & Am. Digs, 1907 to date, & Rep'r Indexes 
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control In determinlng whether the court acquired jurlsdiction to sustain 
the judgment. 

[M. Note. — For other cases, see Judgment, Cent. Dlg. § 25 ; Dec. Dig. § 

17.*] 

3. COKPORATIONS (§ 66.5*)— FoEEIQN CORPOBATIONS— ACTIONS. 

At common law, a state court cannot by auy method acqulre jurisdic- 
tion to render a Personal judgment against a foreign corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. i 2599 ; Dec. 
Dig. § 665.*] 

4. Corporations (§ 609*)— Foreign Coepobations— Pbocess— Appeaeance. 

A corporation of one state may be required to appear personally. or to 
respond to sucli metliod of service of process as auother state may require 
as a condition of its right to do business in tlie latter, so long as the 
method prescribed constitutes due process of law. 

Iffl. Note. — For other cases, see Coi-porations, Cent. Dig. § 2641; Dec. 
Dig. § 669.* 

Service of process on foreign corporations, see notes to Eldred v. Ameri- 
can Palace Car Co., 45 C. C. A. 3; Cella Commission Co. v. Bohllnger, 78 
C. C. A. 473.] 

5. Corporations (§ 668*)— Pobeign Corporations— Process. 

ïhe requirements of a state law as to service of process must be fol- 
lowed strletly to give jurisdictlon to render a Personal judgment against 
a foreign coi"poration. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2020; Dec. 
Dig. § 608.*] 

6. Corporations (§ 008*) — Foreign Corporations — Peocess — '-'ilANAGiNG 

Agent"— "GENERAL Agent." 

Code Civ. Proc. Neb. § 73, provides that, when a défendant is a foreign 
corporation having a managing agent in the state, personal service of 
process may be had on such agent. Section 75 autliorizes service on the 
managing agent of any corporation if certain officers are iiot foiind in the 
county. Held, that a return of service on a "genei'al agent" of a foreign 
corporation does not show a compliance with either section ; a "managing 
agent" being one who manages or controls tlie corporate business in the 
state, and "gênerai agent" not being an équivalent term. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2611 ; Dec. 
Dig. § 668.* 

For other deflnîtions, see Words and Phrases, vol. 4, pp. 3048-3051 ; vol. 
5, pp. 4320-4323.] 

7. Corporations (§ COS*) — Foreign Corporations — Process — "Managing 

Agent." 

One who succewled to the business of a flrm, and in its name corres- 
po]ided and maiutained business relations with a foreit;n corixjiation with- 
out its ever having heard of lilm, he renting and raiiintainiiig bis own of- 
fice, and merely transferring to the (corporation bucket-shop business 
which he was unwilling or unalile to handle, was not its managing agent, 
withln Code Civ. Proc. Neb. §§ 73, 75, authorizing service of process on 
such an agent. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2011 ; Dec. 
Dig. § 608.*] 

Smythe & Smith and G. W. Stubbs, for plaintiff. 
Harkless, Crysler & Histed, for défendant. 

POLLOCK, District Judge. This action was brouglit by plaintiff 
against défendant, a Missouri corporation, to recover a second judg- 
ment on a judgment rendered in favor of plaintiff and against defend- 

•For otber cases see same topie & § kvmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ant by the considération of the district court of the Fourth judicial 
district o£ the state of Nebraska, sitting in and for the county of 
Douglas in that state. The défense made to this action is that the 
state court of Nebraska rendering the judgment had no jurisdiction 
of the person of the défendant, therefore the judgraent forming the 
basis of this action is void and of no force or effect. A jury was waiv- 
ed to try the issues joined, and the case is now before the court for- 
décision on the facts, oral arguments, and briefs of counsel. 

The first contention made by défendant is that the return of the 
sherifif making the service of the summons on défendant in the action 
pending in the Nebraska court, as shown by the judgment roll, does 
not comply with the requirements of the statutory provisions of Ne- 
traska for the bringing personally before a court of that state a for- 
eign corporation, such as défendant. Therefore, it is contended, the 
judgment is void. Section 75 of the Code of Civil Procédure of 
Nebraska provides for personal service on a nonresident corporation 
having a managing agent within, that state, as follows : 

"When the défendant Is a foreign corporation, having a managing agent in 
tliis state, the service may be upon such agent." 

Section 73 of the Code of that state contains the gênerai provision 
for acquiring jurisdiction over ail corporations, domestic or foreign, 
as follows: 

"A summons against a corporation may be served upon the président, may- 
or, chairman of the board of directors, or trustées, or other chief offlcer, or 
if its chief offlcer is not found in the county, upou its cashier, treasurer, secre- 
tary, clerb or managing agent, or if none of the aforesaid oiiicers can be 
found, by a copy left at the office or last usual place of business of such cor- 
poration." 

The Suprême Court of that state has held this act to apply to both 
foreign and domestic corporations. Fremont, E. & M. V. R. R. Co. 
V. N. Y. C. & St. L. Ry. Co., 66 Neb. 159, 93 N. W. 131, 59 L. R. A. 
939; Ord Hardware Co. v. J. I. Case Threshing Machine Co., 77 
Neb. 847, 110 N. W. 551, 8 L. R. A. (N. S.) 770. The construction 
placed on this statute by the highest judicial tribunal of the state is 
isinding on the fédéral courts if the service obtained in pursuance of 
the act constitutes due process of law, or, in other words, does not 
violate the fédéral Constitution. Waters-Pierce Oil Co. v. Texas, 177 
U. S. 38, 30 Sup. et. 518, 44 L. Ed. 657. 

The return of the sheriff on the summons, as found in the judgment 
roll, reads as follows : 

"Keceived this writ the 6th day of Aprll, 1907, and served the same on the 
8th day of April, 1907, on the within named Chrlstie Grain & Stock Company. 
a corporation, by delivering to Frank E. GUHland, gérerai agent of said cor- 
poration, personally, in Douglas county, Nebraska, a true and duly certlfled 
copy of this writ with ail the indorsements thereon. No président, vice prési- 
dent, treasurer or other chief offlcer of said corporation being found in Doug- 
las county, state of Nebraska. J. W. McDonald, Sheriff. 

"Henry Petersen, Deputy." 

The question of the jurisdiction of the state court of Nebraska over 
the person of the défendant to render the judgment hère sought to 
be enforced must be determined by a comparison of the statutes above 
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quoted with the act performed by the officer of the state court making 
the service as recited in his return found in the judgment roll. For, 
although the récital in the judgment of due service as it there appears 
vifould be conclusive on this court in the absence of a showing in the 
judgment roll itself as to the exact nature of the service made, yet it 
is quite vi'ell established, where the précise nature of the act per- 
formed by the oificer in making the service is set forth in the judg- 
ment roll itself, then the requirements of the law authorizing the serv- 
ice to be made must control, and not the finding of the court render- 
ing the judgment. 

A few gênerai observations may tend to elucidate the question hère 
presented as to the validity of the service attacked. At the common 
law there was no possible method by which the state court of Ne- 
braska could hâve obtained jurisdiction over the person of the de- 
fendant corporation to render the personal judgment hère relied upon 
by plaintiff against it. St. Clair v. Cox, 106 U. S. 355, 1 Sup. Ct. 354, 
27 L. Ed. 223; Strain v. Chicago Portrait Co. (C. C.) 126 Fed. 831. 
When, hovvever, a corporate citizen of one state of the Union goes 
into another state for the purpose of there transacting the business of 
the corporation through its officers, agents, employés, and servants 
there located, it may be required to appear personally before the courts 
of such state on any terms required by such state to which it has as- 
sented as a condition précèdent to the right to engage in its corporate 
business within such state, or it may be required to respond personally 
to such method of service as the Législature of such state may in its 
wisdom provide, so long as the method prescribed by the Législature 
constitutes due process of law. Carpenter v. Willard Case Lumber 
Co. (C. C.) 158 Fed. 697. Therefore, as at the common law there 
was no method by which a corporation of one state may be compelled 
to respond personally in the courts of a foreign state, yet as such for- 
eign corporation may by législative act be required to come personally 
before the courts of any state, outside of that of its incorporation, into 
which it entered for the purpose of transacting its corporate business 
through officers or agents there located, on such terms and conditions 
as the Législature may prescribe, so long as such method constitutes 
due process of law, it follows, of necessity, the précise method adopted 
by the lawmaking power must be foUowed or no valid personal serv- 
ice is made and no jurisdiction is obtained. And, as the court pos- 
sesses no inhérent jurisdiction over such persons, ail hâve the right to 
rely on the law as enacted being followed before any one as défend- 
ant is bound or concluded by a personal judgment rendered against 
him. That is to say, where the Législature has the power to say the 
service of process on one or more of the many différent officers and 
agents of a foreign corporation shall bind the corporation to respond 
personally to such action, but has named one only of such officers or 
agents, it is clear by service made on any other, no niatter how high 
his représentative standing or how great his authority in the corpora- 
tion may be, the corporation is not bound thereby, because there are 
no provisions of law authorizing it. Tested by thèse gênerai prin- 
ciples, and comparing the return of the officer making the service, 
as shown in the judgment roll, in this case, with the législative acts 
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above quoted, is the défendant bound by the judgment hère sought 
to be enforced against it ? The service hère reHed upon, as shown by 
the return of the officer, was "by dehvering to Frank E. Gilliland, 
gênerai agent of the corporation, a true and duly certified copy of the 
writ," within the jurisdiction of the court. The power of the Légis- 
lature of Nebraska to prescribe such service as was made in this case, 
if the return is true in point of fact, should bind the défendant to 
answer personally, I hâve no doubt, if the défendant corporation was 
engaged in the transacting of business in that state and the person 
served was there transacting business as a représentative of the dé- 
fendant Company. The question hère presented is, does the law so 
provide? If the return as made falls within the provisions of either 
section above quoted authorizing service to be made on a foreign cor- 
poration, it does. In so far as section 75 of the Code above quoted 
is concerned, it would seem from its language to hâve been the intent 
of the législative mind to provide a method of service not on foreign 
corporations generally, but on that particular class of such corpora- 
tions having a managing agent in the state, and this, I assume, in 
récognition of the well-settled rule that, before a, foreign corporation 
becomes amenable to process issued from the courts of another state, 
it must either agrée to be bound thereby as a condition précèdent to 
its right to transact business in such state, or must enter such other 
state and there engage in its corporate business with some agent in 
control to manage such business. Peterson v. Chicago, Rock Island 
& Pac. Ry., 205 U. S- 364, 27 Sup. Ct. 513, 51 L. Ed. 841; Green v. 
Chicago, Burlington & Quincy Ry., 205 U. S. 530, 27 Sup. Ct. 595, 
51 L. Ed. 916 ; St. Clair Co. v. Cox, supra. 

In the présent case, however, there is nothing in the return of the 
officer which either shows or tends to show défendant company was 
transacting any business in the state of Nebraska, or had any person 
or agent there présent pretending to manage or control any of its busi- 
ness. Indeed, it is not shown by such return that it is a corporation 
foreign to that state at ail. On the contrary, the return of the officer 
making the service would be strictly true in point of fact if the de- 
fendant conlpany bas, a gênerai agent of its business in the state of 
Missouri who chartced to be passing through Douglas county, Neb., 
at the time, although it did not transact and never had transacted 
business in that state. 

Again, from the language of the return, "No président, vice-prési- 
dent, treasurer or other chief officer of said corporation being found 
in Douglas county, state of Nebraska," it would seem it was not the 
purpose of the officer to bring his act of service within the provisions 
of section 75 of the Code, but within the requirement of section 73, as 
quoted. By référence to that section it will be seen hère again the law- 
making power of the state, in récognition of the well-settled rule above 
alluded to, has not attempted to authorize service of process upon any 
or ail agents of a foreign corporation coming within the jurisdiction 
of the court, for this it could not lawfully do, but, instead, it author- 
ized service to^be made upon a particular class, "managing agents" 
alone; that is to say, such agents of a foreign corporation as control 
or manage its corporate business transacted or conducted in the state. 
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For thèse reasons I am inclined to the opinion the service made, as 
shown by the judgment roll, was not sufïicient in and of itself to con- 
fer jurisdiction on the state court to render the judgment on which 
this action is based; therefore judgment in this case must go for the 
défendant. This construction of the statutory law above quoted seems 
to be in harmony vvith the doctrine announced by the Suprême Court in 
Earle v. McVeigh, 91 U. S. 508, 23 L. Ed. 398, and other well-consider- 
ed cases, notably Madison County Bank v. Suman, 79 Mo. 537. 

However, on the trial of this case, being in doubt as to the question 
of law above ruled, I permitted the évidence to be taken bearing on 
the relation sustained by the person served with process to the défend- 
ant Company at the time the service was made. At the trial I was in- 
clined to doubt the admissibility of this testimony for the purpose of 
showing the person served as gênerai agent stood in the relation of 
managing agent to the défendant company, being rather of the opinion 
the plaintiff must stand on the record made in that court. Madison 
County Bank v. Suman, supra. However, if such évidence should be 
deemed admissible for the purpose for which it was offered, I do not 
think the facts adduced therefrom tend to sustain the jurisdiction of 
the state court in Nebraska. Thèse facts, briefly summarized, are as 
foUows : 

The défendant company had no notice or knowledge of the pendency 
of the action in the Nebraska court against it until after judgment ren- 
dered. It had neither notice nor knowledge, until after the rendition of 
that judgment, of the existence of the person on whom the process was 
served. The person served was under no obligation to and did not re- 
port the fact of the service made on him to défendant. The facts are, 
défendant was doing a bucket-shop business in Kansas City, Mo. In 
the past it had business relations with a partnership firm engaged in 
the bucket-shop business in Omaha, Neb. That partnership was com- 
posed of one Moe and one Fisher, and the business transacted between 
the défendant company and Moe & Fisher was donc in pursuance of 
a written contract between them. Gilliland was in the employ of Moe 
& Fisher. That firm dissolved and ceased business entirely before the 
transaction which gave rise to the controversy between plaintiff and 
défendant took place. While doing business in Omaha, the firm com- 
posed of Moe & Fisher transacted business with the défendant in the 
style of M. & F. After the firm had ceased business, Gilliland took 
it up on his own account and continued to correspond with défendant 
company in the style of M, & F. As testified by him, when he was 
ofïered a trade by a customer he could not or did not désire to carry 
himself, he placed it with others, generally with the défendant com- 
pany — what he called "hedging" the trade. Most of his correspond- 
ence, although not ail, was with défendant and over its private wire. 
He charged commissions which he retained himself. He remitted 
profits and margins on trades carried by défendant company to it in 
the name of M. & F. He rented and kept his own office, and paid the 
expenses of the same. 

While the facts hère presented in some respects are similar to those 
found in the case of Board ôf Trade v. Hammond Elevator Co., 198 
U. S. 424, 25 Sup. et. 740, 49 L. Ed. 1111, cited and relied on by coun- 



344 166 FEDEEAL BEPOETBE. 

sel for plaîntiff in this case, yet, under ail the évidence adduced, I am 
not inclined to the opinion that Gilliland, of whose existence the de- 
fendant Company did not know until after judgment rendered, stood 
in such représentative capacity to the défendant company as that of 
"managing agent," as is required by the Nebraska statutes to authorize 
Personal service thereon to bind défendant. And again, the Illinois 
statutes under which the case last mentioned arose and "was decided 
are quite différent from those of the state of Nebraska involved here- 
in, as will be seen from a reading of the case. It foUows, judgment 
must go for the défendant. 
It is so ordered. 



Ex parte ROACH. 
(District Court, N. D. lowa. January 19, 1908.) 

1. Cbiminal Law (§ 196*) — Autbepois Convict— Similabity of Offenses. 

Where petitioner was convicted and served a term for breaklng and 
enterlng a building used as a post office on December 12, 1904, with 
Intent to commit larceny therein, and on hls discharge was Imniediately 
arrested on an indlctment in the state court, charging that on the same 
day he unlawfully, etc., entered the prlvate office of A. and did felonlously 
take, steal, and carry away therefrom $700 in money, $800 in postage 
stamps, and other valuable papers and ehecks of the value of $37, the 
property of A., but there was nothlng to indicate that such property was 
or might be the property of the government, there was no such slmilarity 
of offenses as to entitle accused to release on habeas corpus. 

[Ed. Note. — For other cases, see Orlminal Law, Cent. Dig. § 384; Dec. 
Dlg. § IQC.*] 

2. Ceiminal LrAW (§ 95*) — Offenses Again st United States— Jurisdiction. 

Under Rev. St. § 711 (U. S. Comp. St 1901, p. 577), glving fédéral courts 
exclusive jurisdiction of ail crimes and offenses cognizable under the 
authority of the United States, and section 5456 (U. S. Comp. St. 1901, 
p. 3683), declarlug that every person who robs another of any kind or' 
description of Personal property belonging to the United States shall 
be punished, etc., an indictment charging the felonious entry of the 
prlvate office of A., from which défendant felonlously stole certain mou- 
eys, postage stamps, and other valuable papers and ehecks, was not 
within the jurisdiction of the state court, if the property stolen was in 
fact the property of the United States. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 167 ; Dec. 
Dlg. § 95.»] 

3. Habeas Corpus (§ 45*) — Fédéral Courts— Jurisdiction. 

Under Rev, St. §§ 751, 752 (U. S. Comp. St. 1901, p. 592), authorizing 
the fédéral courts and justices or judges thereof within thelr respective 
jurisdictions to issue writs of habeas corpus to inquire into the cause of 
restralnt of liberty, a Circuit or District Court or judge has jurisdiction 
in its or his discrétion on habeas corpus to inquire into cause of restralnt 
of one held under process of a state court and to discharge hlm If he is 
held In violation of the Constitution or laws of the United States. 

[Eid. Note. — For other cases, see Habeas Corpus, Cent. Dlg. §§ 43, 44; 
Dec. Dig. § 45.* 
Jurisdiction of fédéral courts, see note to In re Huse, 25 C. C. A. 4.] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4. Habeas Corpus (§ 45*) — Fédéral Courts — Peisonee Held Undeb State 
Peocess. 

A fédéral court or Judge wlll not ordlnarlly discharge a prlsoner held 
under process of a state court in violation of the Constitution and laws 
of the United States in advance of his trial In the state court, unless 
some exceptional circumstances or emergency exista demanding prompt 
action. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. §§ 3S-45; 
Dec. Dig. § 45 ;» Courts, Cent. Dig. §§ 1376-1385.] 

On Pétition for Writ of Habeas Corpus. • 

Main & Griffittis, for petitioner. 

REED, District Judge. The petitioner allèges that on 'April 6, 1905, 
he was convicted in this court of the crime of breaking and entering, 
on December 12, 1904, a building used as a post office, with intent to 
commit larceny therein, and sentenced to imprisonment in the peni- 
tentiary of lowa at Anamosa for the term of five years. A copy of 
the indictment upon which he was so convicted and sentenced is at- 
tached to the pétition. It is then alleged that the petitioner served 
in said penitentiary the full term of his sentence and was duly dis- 
charged therefrom by the warden thereof at the expiration of said 
term; that immediately after such discharge, and as he was about 
to leave the prison, he was arrested by the sheriff of Grundy county, 
lowa, upon a warrant issued upon an indictment against him in the 
■district court of lowa, in and for that county, and immediately return- 
ed by the sheriff to the warden of said penitentiary (presumably to 
await trial upon said indictment), where he is now detained by said 
warden. A copy of the indictment in the state court and of the testi- 
mony before the grand jury of that court is attached to the pétition, 
and the indictment charges that the petitioner and one Jas. H. Moore, 
in the nighttime of December 12, 1904, did unlawfully and feloniously 
enter the private office of one Charles J. Adams, in said county of 
Grundy, and feloniously take, steal, and carry away therefrom $700 
in money, $800 in postage stamps, and other valuable papers and 
checks of the value of $37, the property of said Charles J. Adams, 
contrary to the statute of lowa. The pétition further allèges that the 
offense charged in the indictment in the state court is the same as that 
for which the petitioner was convicted and sentenced by this court in 
April, 1905, that the state court has no jurisdiction of said offense, and 
that the petitioner is therefore unlawfully deprived of his liberty, in 
violation of the Constitution and laws of the United States; and he 
seeks by this proceeding to be released and discharged from said 
imprisonment. 

The indictment upon which the petitioner was convicted in this court 
charged him with breaking and entering a building used as a post 
office with intent to commit larceny therein, while that in the state 
court charges him with unlawfully breaking and entering in the 
nighttime the private office of one Charles J. Adams, and feloniously 
stealing and taking therefrom the money and other property of said 
Adams. Thèse offenses are not the same, and, except for the charge 

*FoT other cases see «ame topic & i ndmbbb in Dec. & Am. Dlgs. 1907 to date, Jk Rep'r Indexes 
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that a part 6f the property so stolen was postage stamps, there is 
nothing in the indictment to indicate that it was or might be the prop- 
erty of the government, and it does net appear that such stamps eveii 
were the property of the United States. If the money or other prop- 
erty charged in this indictment to hâve been stolen was in fact the 
money and property of the United States, as the petitioner contends, 
the State court would not hâve jurisdiction of that offense, and the 
District or Circuit Court of the United States in and for this dis- 
trict would alone hâve jurisdiction thereof. Rev. St. U. S. §§ 711, B4oG 
(U. S. Comp. St. 1901, pp. 597, 3683). Undoubtedly a Circuit or 
District Court of the United States, or judge thereof, in its or his dis- 
crétion, has jurisdiction upon habeas corpus to inquire into the cause 
of the restraint of one held under process of a state court, and to 
discharge him if he is held in violation of the Constitution or laws of 
the United States. Rev. St. §§ 751, 753 (U. S. Comp. St. 1901, p. 592). 
Ex parte Royall, 117 U. S. 241-350, 6 Sup. Ct. 742, 29 L. Ed. 873. 
But the Suprême Court of the United States has many times held 
that it will not, and that the lower fédéral courts, or judges thereof, 
should not, ordinarily discharge a prisoner alleged to be held under 
process of a state court, in violation of the Constitution and laws of 
the United States, in advance of his trial in such state court; and, 
unless some exceptional circumstances or emergency exist which de- 
mand prompt action, the party so held will be left to stand his trial in 
the state court, which it will be assumed will enforce any and every 
right secured to him under the suprême law of the land, as it has 
the power to do equally with the courts of the United States or the 
judges thereof. Ex parte Royall, 117 U. S. 241-253, 6 Sup. Ct. 742, 
29 L. Ed. 872; Baker v. Grice, 169 U. S. 284, 18 Sup, Ct. 333, 42 E. 
Ed. 748 ; Minnesota v. Brundage, 180 U. S. 499, 21 Sup. Ct. 455, 45 
E. Ed. 639 ; Riggins v. United States, 199 U. S. 547, 2G Sup. Ct. 147, 

50 E. Ed. 303 ; Drury v. Eewis, 200 U. S. 1, 26 Sup. Ct. 329, 50 L. 
Ed. 343; Pettibone v. Nichols, 203 U. S. 192-301, 37 Sup. Ct. 111, 

51 L. Ed. 148; Urquhart v. Brown, 305 U. S. 179-183, 37 Sup. Ct. 
459, 460, 51 L. Ed. 760. 

In Urquhart v. Brown, above, it is said: 

"ïhe exceptional cases in which a fédéral court or judge may sometlmes 
appropriately interfère by habeas corpus in advance of final action by the 
authorities of the state are those of great urjrency that require to be promptly 
dlsposed of, such, for instance, as cases involviug the authority aud opérations 
of the gênerai government, or the obligations of this couutry to, or its rela- 
tions with, foreign nations." 

And in Baker v. Grice, 169 U. S. 290, 18 Sup. Ct. 326, 42 L. Ed. 748, 
after referring to prior cases, it is said : 

"From thèse cases it clearly appears, as the settled and proper procédure, 
that while Circuit Courts of the United States hâve jurisdiction * « • 
to issue the writ of habeas corpus, yet thèse courts ought not to exercise that 
jurisdiction by the diseharge of a prisoner unless in cases of peculiar urgency, 
and that instead of discharging they will leave the prisoner to be dealt with 
by the courts of the state ; that after à final détermination of the case by the 
state court the fédéral courts will even then generally leave the petitioner to 
his reuiedy by writ of error from this court. The reason for this course is 
apparent. It Is an exceedingly délicate jurisdiction glven to the fédéral courts, 
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liy which a person under an indlctment In a state court and svibject to Its 
laws may, by the décision of a single judge of the fédéral court upon a 
writ of habeas corpus, be taken out of the custody of the ofHcers of the 
«tate and finally discharged therefrom, and thus a trial by the state courts of 
an indlctment found under the laws of a state be finally prevented." 

It is true that Judge Shiras, in Re Waite (D. C.) 81 Fed. 359, dis- 
charged a prisoner upon habeas corpus after his conviction in the 
district court and the afflrmance of that conviction by the Suprême 
Court of the state, and that his action in so doing was approved by 
the Court of Appeals of this Circuit. Campbell v. Waite, 88 Fed. 102, 
31 C. C. A. 403. But in that case Waite was a spécial examiner of the 
Pension Bureau of the United States, charged with the duty of in- 
vestigating alleged fraudulent pension claims presented to the bureau 
for allowance, and the alleged offense of which he was convicted in 
the state court consisted in acts done by him in the Une of his duty as 
such spécial examiner. For the state court to arrest and imprison 
him for such act was held to be a direct interférence by the state with 
the opérations of the fédéral government, and sufficient to warrant his 
discharge by the fédéral court upon habeas corpus from the custody 
of the state officers. The case fell well within the class of cases "in- 
-volving the authority and opérations of the gênerai government." 

The pétition in this case allèges no facts showing the existence of 
any emergency or spécial circumstances for the issuance of the writ, 
unless it be that the petitioner is unable to give bail. But it does not 
âppear that he has been or will be denied a speedy trial in the state 
court, or that he will be denied by that court any rights secured to 
him by the Constitution or laws of the United States. It is the duty 
of that court, equally with the courts of the United States, to protect 
him in such rights (Robb v. Connolly, 111 U. S. 024-63-'. 4 Sup. Ct. 
544, 28 L. Ed. 542), and there is every reason to believe that it will 
do so. 

The pétition should therefore be denied, and it is accordingly so 
ordered. 



UNITED STATES v. REESE (McCUJRE et al., Interveners). 

(Circuit Court, D. Oregou. Jaiiuary 4, 1909.) 
No. 3,179. 

1. Equity (§ 105*)— Cross-Bill— Nature and Effect. 

A cross-bill in equity is but an auxillary to the original suit, and dépends 
thereon. It is brought in the court in which the original suit of which it 
beconies a part is pending, and nuist be preferred by a défendant to tho 
original bill against plaintiff in the same suit, or against other défendants. 
or both. It must state the parties to the original bill, the ob.ieet. prayer, or 
proceedings thereon, as also the facts and rights of the exhibitiug party, 
the ground on which he resists couiplainanfs clalm, and should pray that 
the cross-cause and the original cause be heard at the same tinie, and one 
decree made adjudicating ail the rights of the parties. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 446-449 ; Dec. Dig. 
§ 195.* 

For other définitions, see Words and Phrases, vol. 2, pp. 17."i8-lî61 ; vol. 
8, p. 7624.] 

*For other cases see same toplc & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Eq-ctitt (§ 202*)— Cross-Bill-Peateb. 

Where a cross-blll does not state facts entltllng the cross-complalnants to 
affirmative relief, It cannot be alded by the prayer demanding It. 

[Ed. Note.— For other cases, see Equlty, Cent. Dig. § 469; Dec. Dlg. S 
202.*] 

3. Public Lands (§ 103*)— Right to Patent— Détermination bt Court. 

Fédéral courts will not détermine the question of right to a patent to 
public land while the matter Is pending in the land department for ad- 
judication, nor untlJ the department has refused to act or has acted with- 
out authority of law. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 307; Dec. 
Dig. § 103.* 

Jurisdiction of fédéral courts In suits under public land laws, see note 
to Bailey v. Mosher, 11 G. 0. A. 314.] 

4. Equity (§ 330*)— Answeb— Affirmative Relief. 

Under the rule that affirmative relief may be granted on an answer 
setting up matters proper for a cross-blll only where the case Is heard 
on the merits without objection to the pleadings, the fact that complaln- 
ant had replied to an answer claimlng affirmative relief dld not prevent it 
from objecting thereto before trial. 

[Ed. Note. — For other cases, see Bçiulty, Ceht. Dlg. §§ 665, 666 ; Dec. Dig. 
§ 330.*] 

5. Equity (§ 359*)— Dismissal— Affirmative Relief— Cboss- Bill. 

Where interveners in a suit to set aside a patent to public land had 
merely demanded affirmative relief In an answer, and had not obtained 
a standing in court by cross-blll f ramed and filed In accordance wlth the 
rules of equity pleadlng, they could not objeet to complainant's motion to 
dismiss before trial because of their alleged right to affirmative relief. 

[Ed. Note. — For other cases, see Equity, Cent Dlg. § 762 ; Dec. Dig. § 
359.*] 

6. Equity (§ 359*) — Right to Dismiss — Time — Intervening Rights of Ofl- 

JECTOHS. 

The United States, having Instituted suit to set aslde a patent to pub- 
lic land on the groimd of fraud, belleved, when the suit was brought, that 
the patentée and hls grantee were actual persons, and that they had par- 
tlcipated in the fraud, on which theory the blU was filed. Interveners 
answered, claimlng to be Innocent purehasers for value, to wMch the gov- 
emment replied, and, prior to the expiration of time for taking testimony 
In its behalf, moved to dismIss because it had since leamed that the pat- 
entée and his grantee were fictitious persons, and that If the suit was 
brought on that theory Inters'eners would not be entitled to the défense 
of bona flde purehasers. Hcld that, since whatever rights interveners had 
acquired sInce the proceeding was Instituted, they had obtained on the 
pleadings only, complainant was entitled to dismiss under the rule that 
plaintiff may dismiss without préjudice at any time before interlocutory 
or final decree, on payment of costs. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 752; Dec. Dig. i 
359.*] 

In Equity. 

This suit was originally commenced against John Reese wlth a vlew to the 
setting aside of a patent Issued in that name by the government of the United 
States to the southeast quarter of section 5, township 11 south, of range 7 east, 
W. M., in LInn county. Or., on the ground that the same was obtained by 
fraud. The complainant treats John Reese as an actual personage, and as 
having participated In the alleged fraud. The Interveners were allowed to 
intervene, and they hâve filed thelr answer to the bill of complalnt. By their 
answer they admit most of the facts set forth in the complalnt, but deny that 
any l'raud was committed in procuring the Issuance of the patent to the land 

*For other cases see same toplc & i nuiiIbbb In Dec. & Am. Clgs. 1907 to date, & Rep'r Indexe» 
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concerned from the gênerai government. The interveners, furtber answering, 
set up further matter constituting their défense to the bill, and pray affirm- 
ative relief. Briefly, the matter alleged is that the said John Reese, after 
complying with ail the laws relative to the securing of title to public lands 
under the homestead act, was awarded a patent by the government ; that sub- 
sequently, for value, he sold and conveyed the land, by warranty deed, to 
one G. Otterson, and that Otterson thereafter, on the 9th of September. 1003, 
conveyed by warranty, for value, to one Asa Owen Garland ; that theveafter 
the land was, by proper authority of the United States and pursuant to law, 
included in the Cascade Range Forest Réserve ; that, under the provisions of 
law In such cases made and provided, the said Asa Owen Garland became en- 
titled to relinquish such land to the United States, and in lieu thereof to sé- 
lect other uninhabited and unappropriated land of the United States ; that, 
in pursuance of said provisions of law, Garland, under date of September 16, 
1903, executed a deed of irelinquishment to the United States to the base land, 
and selected in lieu thereof the south half of the southeast quarter, and the 
east half of the southwest quarter of section 0, township 9 south, range 7 
west of the Willamette meridian, In Pollî county. Or., and that said sélection 
was made in ail respects as provided by law, and ail the papers required by 
the law and praetice of the land department of the United States were filed 
with the register and receiver of the United States land office at Portland, Or. 
(formerly at Oregon City. Or.), on the date last named ; that said papers were 
duly f orwarded to the General Land Office at Washington, D. C. ; that the 
sélection has not yet been approved by the Commissioner of the General Land 
Office, and that its approval rests solely upon the integrity of the title of said 
selector of said lands. There is pending no contest or protest thereto, and no 
prior rlghts thereto hâve attached to any one. The answer then further sets 
up that Garland conveyed by warranty deed the land selected by hira to one 
Fred S. Chapman, and that Ohapman subsequently, on October 20, 1903, con- 
veyed by lilie deed to William O. MeClure ; and it shows the death of McOlure 
and the appointment of Helen A. McClure, Charles W. McClure, and John J. 
Rupp as trustées of his last will and testament. It is further alleged that, 
at the tinie of the death of William C. JlcClure, he was the owner of an un- 
divided one-fourth interest in the land selected, and that interveners Jethro 
G. MItchell and Leroy Brooks were the owners of the remaining undivided 
three-fourths interest ; that the said Asa Owen Garland relinquished to the 
government, and made the sélection designated, relying upon the good faith 
of the United States in issuing the patent to the base land to the said John 
Reese ; and that the intervening défendants and their predeeessors in interest, 
at the time of the purchase of said selected land and the rights and beuefits 
of said relinquishment by the selector, and at ail times since, hâve acted in- 
noceutly, and without any knowledge of any fraud on the part of Reese In 
connection with the said base land, and without knowledge of any fraud of 
anybody in connection therewith. The prayer is that the interveners he de- 
clared to be the équitable owners of the said southeast quarter of section 5, 
township 11 south, of range 7 east of the Willamette meridian, and that they, 
by reason of the relinquishment of said land to the government, and the sélec- 
tion of the said south half of the southeast quarter and the east half of the 
southwest quarter of said section 6, township 9 south, range 7 west of the 
Willamette meridian, and their succession thereto by mesne conveyances, be 
decreed to be entitled to a patent to the said last-named tract of land from 
the government of the Unitêi States. 

A replication was filed to this answer after the day for filing the same under 
the rules of court had expired, but by a stipulation of the parties it was 
agreed that said replication should be considered as filed wlthin the time ; and 
It was further stipulated "that the three months' time allowed for the taking 
of testimony after a cause is at Issue, as provided by rule 69 of the equity 
rules now in force, shall begin to run from the said 28th day of September, 
1908, and that an order shall be entered accordingly." 

No évidence has been taken on the part of the complainant, but on motion 
filed December 24, 1908, the complainant, through the United States attorney 
for the district of Oregon, asks that the cause be dismissed without préjudice 
to the rights of the complainant. This motion is now brought on for hearing. 
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John McCourt, U. S. Atty. 

Platt & Platt, for intervening défendants, 

WOLVERTON, District Judge (after stating the facts as above). 
The interveners resist the motion on two grounds : First, that such 
an order as requested by the motion would deprive the interveners of 
a substantial right which has accrued since the commencement of the 
suit ; and, second, that the interveners hâve prayed for affirmative 
relief, to which they are entitled, treating the answer as a cross-bill. 
The court will dispose of thèse objections in their inverse order. 

It is a rule of law in the Circuit Court of the United States that a 
cross-bill in equity is but an auxàliary to the original suit and a de- 
pendency upon it; that is to say, it is an ancillary suit, and is always 
brought in the court in which is pending the original suit, of which it 
becomes a part. By the frame of the cross-bill, it must be preferred by 
a défendant to the original bill, against the plaintifE in the same suit, 
or against other défendants, or against both. It should state the par- 
ties to the original bill, the object, prayer, and proceeding thereon, as 
also the facts and rights of the party exhibiting it, and which are nec- 
essary to be made the subject of cross-litigation, or the ground upon 
which he resists the daim of the plaintifï; and it should pray that the 
cross-cause and the original cause may be heard at the same time, and 
that one decree be made and entered in both causes, thus disposing of 
the rights of ail the parties in the subject-matter of the litigation. The 
purpose of the cross-bill is usually to set up some matter that is not dis- 
closed by the original bill, which is effective to give the défendant in 
the original suit or the complaïnant in the cross-bill some further or 
affirmative relief. Sections 380 and 381, Bâtes on Fed. Eq. Procédure, 
vol. 1. 

It may well be doubted whether the answer, if treated as a cross- 
bill, States any facts entitling the interveners to affirmative relief, and, 
if not, the prayer demanding such relief could not aid them. The relief 
prayed — that the interveners be declared to be the équitable owners 
of the base land — would inure to them under the défense of innocent 
purchasers, because, if sustained, it would defeat the complainant's 
bill and leave them as the sole owners, and no affirrnative relief would 
be essential to their protection. As to the further relief sought — that 
the interveners be decreed to be entitled to a patent to the lieu sélec- 
tion from the gênerai government — the very matter is now pending in 
the land department for adjudication, and until that department has 
refused to act in the premises or has acted without authority of law, 
this court is probably without jurisdiction to interpose its judgment. 
But, waiving thèse objections to the answer, if the paper be considered 
in the light of the principles of equity pleading, it will be found want- 
ing as coming up to thé measure of a cross-bill in equity, and it could 
not be treated as such unless by acquiescence of ail the parties. 

Counsel suggests that complainant has waived the right to hâve a 
technieal cross-bill filed by replying and consenting to go to trial. 
"But,'' say the learned authors of the Encyclopedia of Pleading and 
Practice (volume 5, p. 634) : 
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"Affirmative relief may be granted on an answer setting iip matters proper 
for a cross-bill only, where the cause Is heard on tbe merlts, witliout any ob- 
jection to tlie pleadings." 

This case has not proceeded so far as that, and the complainant is 
resisting a trial upon the présent state of the pleadings. 

It is essential to the interveners obtaining the alleged affirmative 
relief that they shall hâve procured a standing in court by a cross-bill, 
framed and filed in practical accord with the rules of equity pleading. 
There are cases, under an exception to the gênerai rule, in which af- 
firmative relief may be granted upon the answer alone; but this is not 
one of them. Bâtes, Fed. Eq. Procédure, § 378 ; 5 Enc. PI. & Practice, 
634-637. Unless, therefore, the interveners are in a position, legally 
fortified, to demand the affirmative relief, théy do not occupy a position 
v^'hereby they may successfully object to the complainant's dismissing, 
without préjudice, its original bill, with the efïect of carrying the en- 
tire suit -with it. It follows that the second objection is without merit. 

As to the first objection, it is insisted that, because the interveners 
hâve set up matter against the government which it is claimed con- 
stitutes a cause of suit, and in which ordinarily the government would 
not be required to appear if instituted by an original bill, yet that, the 
government having answered or replied, and thereby made itself a 
party to the proceeding, it has given to the interveners a standing in 
court which is tantamount to a substantial right, which right would 
be lest to them if the suit were dismissed. Therefore they insist that 
the motion should be disallowed on this ground. 

The reasons advanced by the prosecuting attorney for wanting the 
cause dismissed are that the suit was instituted on a mistake as to the 
f acts ; that it was supposed that John Reese was a real person, but that 
later it has been ascertained that he has no personal existence, and that 
lie was but a fictitious person — the name "John Reese" being made 
use of by designing parties through which to defraud the govern- 
ment; and that also the name "G. Otterson" is fictitious, and was used 
for a like purpose ; hence that the basis and theory upon which the 
suit should proceed would be an entirely différent one, and one which 
would eliminate the défense of innocent purchasers. It is, therefore, 
further insisted by the interveners that, if this suit were dismissed, it 
would deprive them of that défense also, so that they would in the 
end be deprived of a very substantial right by a dismissal of the same. 
It may be remarked that this right, whatever may be its effect or force, 
has not arisen by reason of any order of the court, either interlocutory 
or final, and it does not occur to me that it comes within the reason of 
the rule applicable. 

The gênerai rule is stated thus: 

"That tlie plaiutiff lias the right at nny lime, before an Interloeutory or 
final decree In a case, to dismiss it on paylng eosts, and without préjudice to 
his right to file another." Sinilvlns on Siiits in Equity, p. 227. 

But it is said in C. & A. R. R. Co. v. Union Rolling Mill Co., 109 
U. S. 702, 713, 3 Sup. Ct. 594, 27 L. Ed. 1081, that the rule— 

"is snbject to a distinct and well-settled exception, namely, that after a de- 
cree, whether final or interlocutory, has been made, by which the rights of a 
party défendant hâve been adjudicated, or such proceedings hâve been taken 



352 166 FEDERAL REPORTER. 

as entltle the défendant to a decree, the complainant wiU u^. ^a allowed t» 
•dismiss his bill wlthout the consent of the défendant." 

The exception is thus stated in Watt v. Crawford, 11 Paîge (N. Y.) 

473 : 

"Before any decree or décrétai order has been made in a suit in chancery, 
by which a défendant tlïerein bas acquired rigbts, the complainant is at 11b- 
erty to dismiss his bill upou payment of costs ; but after a decree bas been 
made by which a défendant has acquired rlghts, elther as against a complain- 
.ant or against a codefendant in the suit, the coniplainant's bill cannot be dls- 
niissed without destroyiug those rights. The complainant in such a case can- 
not dismiss without the consent of ail parties interested in the decree, nor 
even with such consent, without a rehearing, or upon a spécial order to be 
inade by the court." 

Now, whatever rights, if any, the interveners hâve acquired in this 
proceeding, hâve been so acquired upon the pleadings only, and with- 
out atiy order of the court, either by interlocutory or final decree. 
True, there is a stipulation in the case, but this was in the interest of 
the complainant, by which it preserved its right to file a reply and to 
take the testimony under the equity rule; but the interveners hâve 
acquired no spécifie right or advantage thereby, and ail that they can 
claim is that they hâve acquired rights under the pleadings by reason 
of the complainant proceeding upon a rnistaken notion of the state of 
facts as they really exist. Thèse are not such rights as will prevent the 
complainant from having a dismissal of the bill without préjudice. 
The dismissal of the bill will carry the cross-bill with it, and the en- 
tire suit. 

It is further insisted that, as the time has expired for the complain- 
ant to take its testimony under the stipulation and the rule, the in- 
terveners are entitled to hâve the case put upon the equity calendar for 
trial, and an order dismissing the complaint as a matter of right ; citing 
Welsbach Light Co. v. Mahler (C. C.) 88 Fed. 437. The motion of 
complainant, however, to dismiss the cause without préjudice was in- 
terposed prior to the expiration of the time for taking the testimony in 
its behalf, and, as there has not been an unusual delay in taking such 
testimony, I think the objection is not well assigned. 

For the reasons herein set forth, the motion of the complainant to 
dismiss the suit without préjudice will be allowed. 



UNITED STATES v. ERIE R. CO. 
(District Court, D. New Jersey. January 12, 1909.) 

1. Raileoads (§ 229*) — Interstate Tbaffic—Bqtjipmeiît— Régulation. 

The duty imposed on Interstate carriers by Act Cong. March 2, 1893, 
c. 196, § 2, 27 Stat. 531 (U. S. Oomp. St. 1901, p. 3174), prohihiting any 
such carrier to haul or permit to be hauled or used on its Hue in Inter- 
state trafflc any car not eqviipped ^^^th automatic couplets, requires the 
carrier, not only once to equip a car used in Interstate traffic with such 
coupler, but to keep it so equipped. 

[Ed. Note. — Por ôther cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
§ 229.* 

Duty of railroad companies to furnish safe appliances, see note to 
Felton V. Bullard, 37 O. C. A. 8.] 

*For other cases see sâme topic & % numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Commerce (§ 33*) — "Inïekstate Commerce." 

If inercliandise Is çonsigned from eue point in a state to anotlier point 
in the same state, but is, during transit, carried tlirougli a portion of 
auother state, tlie transaction constitutes "interstate commerce." 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 26 ; Dec. Dig. 
§ 33.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3724-3731.] 

3. Commerce (§ 27*) — Safety Appliance Acts— Construction. 

Act Gong. March 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St. Supp. 
1907, p. 885), declaring that its provisions and those of Act March 2, 
1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), and Act April 
1, 1896. c. 87, 29 Stat. 85, relating to train bralies, automatic couplers, 
grab irons, etc., shall apply to ail trains, locomotives, tenders, cars, and 
similar vehicles used on any railroad engaged in interstate commerce, 
does not apply to a car not shown to hâve been ever used or to be 
intended for use in interstate commerce; Congress having no power to 
regulate eijuipment not used or intended to be used in interstate com- 
merce, merely because it may be used on a railroad engaged in inter- 
state commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
§ 27.*] 

4. Commerce (§ 27*) — Interstate Commerce— Régulation. 

A railroad company, by engaging In interstate commerce, does not 
thereby submit ail its business concerns to the regulating power of 
Congress. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
§ 27.*] 

5. Commerce (§ 27*)~Ixtebstate Commerce— Trains. 

A train, composed of cars some of which are and some of which are 
not engaged la interstate traffic, is sub.iect to the régulation of Congress; 
ail the cars in the train being required to comply wlth the safety appli- 
ance acts being Act ilarch 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 
1001, p. 3174), Act April 1, 1896, c. 87, 29 Stat. 85. and Act Jlarch 2, 1903, 
c. 976, 32 Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
§ 27.*] 

John B. Vreeland, Philip J. Doherty, and Roscoe F. Walter, for the 
United States. 

Collins & Corbin, for défendant. 

LANNING, District Jtidge. This is an action for the recovery of 
four penalties of $100 each for four alleged violations by the défend- 
ant of the safety appliance act of March 2, 1893 (Act March 2, 1893, 
c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), as amended 
April 1, 1896 (Act April 1, 1896, c. 87, 29 Stat. 85), and March 2, 
1903 (Act March 2, 1903, c. 976, 32 Stat. 943 [U. S. Comp. St. Supp. 
1907, p. 885]). The déclaration contains four counts — one devoted 
to each of the alleged violations. A jury trial was had, at which a 
verdict was rendered against the défendant on each of the counts. 
The défendant now applies for a new trial. 

The first count relates to a car loaded with poultry, çonsigned from 
Suspension Bridge to New York City (both places being within the 
state of New York), via Jersey City, N. J., and equipped with a dé- 
tective coupler. The second count relates to another car loaded with 

*For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
166 P.— 23 
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merchandise, consigned from Salamanca to New York City (botb 
places being within the state of New York), via Jersey City, N. J., 
also equipped with a defective coupler. The third count relates to 
an empty coal car, hauled on the defendant's road, which is a road 
engaged in interstate commerce, but net in a train any of whose cars 
were so engaged, and having a defective coupler. The f ourth courit 
relates to an empty flat car regularly used in interstate traffic, and 
hauled on defendant's road in a train containing interstate traffic, and 
having no handhold or grab iron on one of its ends. 
The second section of the act of March 2, 1893, is as follows : 

"That on and after the flrst day of January, 1898, It shall be unlawful 
for any such common carrier [that Is, any common carrier engaged in inter- 
state traffic] to haul or permit to be hauled or used on Its Une any car used 
In movlng interstate traffic not equipped with couplers coupling automatically 
by impact, and whlch can be uncoupled without the necessity of men going 
betwèeh the ends of the cars." 

The fourth section of thé above-mentioned act is as follows : 

"That from and after the flrst day of July, 1895, until otherwise ordered 
by the Interstate Commerce Commission, It shall be unlawful for any rail- 
road coiïipany to use any car In interstate commerce that is not provided with 
secure grab irons or handholds in the ends and sides of each car for greater 
security to men in coupling and uncoupling cars." 

The first section of the act of March 2, 1903, is as follows : 

"That the provisions and requlrements of the act • * * approved 
March second, eighteen hundred and ninety-three, and amended April first, 
elghteen hundred and ninety-six, shall be held to apply to common carriers 
by rallroads in the territorles and the District of Columbia, and shall apply 
In ail cases, whether or not the couplers brought together are of the same 
klnd, make, or type, and the provisions and requlrements hereof and of sald 
acts relatlng to train brakes, automatic couplers, grab irons, and the height 
of drawbars shall be held to apply to ail trains, locomotives, tenders, cars, and 
similar yehlcles used on any railroad engaged in Interstate commerce, and 
in the territorles and the District of Columbia, and to ail other locomotives, 
tenders, cars, and similar vehicles used in connection therewith, excepting 
thpse trains, cars, and locomotives exempted by the provisions of section six 
of said act of March second, eighteen hundred and ninety-three, as amended 
by the act of April first, eighteen hundred and ninety-six, or which are used 
upon Street railways." 

After careful considération of the arguments of counsel, and of 
the authorities to which they hâve referred, I hâve reached the fol- 
lowing conclusions: 

1. Section 2 of the act of March 2, 1893, requires the common 
carrier not only once to equip a car used in interstate traffic with 
couplers of the kind described, but to keep it so equipped. The duty 
imposed cannot be qualified by saying that the carrier, after having 
once supplied lawful couplers, is bound to use only a high degree 
of skill to maintain them in perf ect condition. The contention of the 
défendant that a pénal statute must be strictly construed is not vio- 
lated by such a construction. Anything contrary to this view ex- 
pressed in United States; v. Illinois Central R. Co. (D. C.) 156 Fed. 
182, _St. Louis & S. K. R. Co. v. Delk, 158 Fed. 931, 86 C. C. A. 95, 
and in other cases referred to by counsel, must be considered as over- 
ruled by the later cases of St. Louis & Iron Mountain Ry. v. Taylor, 
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210 U. S. S81, 28 Sup. et. 616, 53 L. Ed. 1061, United States v. Atch- 
ison, T. & S. F. Ry. Co. (C. C. A.) 163 Fed. 517, United States v. 
Denver & R. G. R. Co. (C. C. A.) 163 Fed. 519, United States v. 
Cincinnati, etc., Ry. Co. (decided June 24, 1908, by the District Court 
for the Northern District of Ohio,^ and Chicago, Minn. & St. Paul 
Ry. Co. V. United States (decided November 37, 1908, by the Circuit 
Court of Appeals for the Eighth Circuit) 165 Fed. 423. 

3. If merchandise be consigned from one point in a state to an- 
other point in the same state, but is in transit carried through a por- 
tion of another state, the transaction constitutes interstate commerce. 
Hanley v. Kansas City Southern Ry. Co., 187 U. S. 618, 23 Sup. Ct. 
214, 47 L. Ed. 333. 

3. The first section of the act of March 2, 1903, declaring that its 
provisions and requirements, and those of the acts of March 2, 1893, 
and April 1, 1896, "relating to train brakes, automatic couplers, grab 
irons, and the height of drawbars, shall be held to apply to ail trains, 
locomotives, tenders, cars, and similar vehicles used on any railroad 
engaged in interstate commerce," cannot be constitutionally construed 
to apply to a car not shown to hâve been ever used, or to be intended 
for use, in interstate commerce. Congress has no power to regulate 
the equipments on cars not used or intended for use in interstate 
commerce, merely because they may be used on a railroad engaged 
in interstate commerce. It seems to me, notwithstanding the views 
expressed by Judge Hundley in United States v. Southern Ry. Co. 
(D. C.) 164 Fed. 347, and by Judge Tayler in United States v. Wheel- 
ing & L. E. R. Co. (opinion of June 16, 1908) 167 Fed. 198, that the 
principle on which the employer's liability cases were settled (307 
U. S. 463, 28 Sup. Ct. 141, 52 L,. Ed. 397) is applicable hère. Con- 
gress may regulate interstate, but not intrastate, commerce. It has no 
more authority to subject a common carrier to liability for failure to 
observe a régulation intended to apply to ail cars used on its road, 
both those used in interstate and those used in intrastate commerce, 
than it has to subject such carrier to liability for failure to observe 
a régulation intended to favor ail employés on its road. The doc- 
trine that "one who engages in interstate commerce thereby submits 
ail his business concerns to the regulating power of Congress" is one, 
said Mr. Justice White (307 U. S. 503, 28 Sup. Ct. 147, 52 L. Ed. 
297), that is refuted by the statement of it. 

4. It is not necessary to give the first section of the act of March 
2, 1903, the unconstitutional construction above suggested. The word 
"engaged" does not relate to its immédiate substantive "railroad," but 
to the preceding substantives, "trains, locomotives, tenders, cars, and 
similar vehicles." If a comma be inserted after the word "railroad," 
as Chief Justice Fuller inserted one after the word "uncoupled" in 
the second section of the act of March 3, 1893 (see Johnson v. South- 
ern Pac. Co., 196 U. S. 18, 35 Sup. Ct. 163, 49 L. Ed. 363), the mean- 
ing is clear, and the language consistent with the subséquent parts 
of the section. Such construction was suggested in United States v. 
Chicago & N. W. Ry. Co. (D. C.) 157 Fed. 616. 

5. A train, composed of cars some of which are and some of which 
are not engaged in interstate traffic, is subject to the régulation of 

* No opinion flled. 
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Gongiress. A ràilway company cannot escape liability by mixing, in 
the same train, cars engaged in interstate traffic with cars engaged 
in intrastate traffic. Ail the cars' in such a train mùst be provided 
with the automatic couplers and grab irons required by the act of 
March 2, 1893, for every such car is in fact "used in moving inter- 
state traffic." 

6. The évidence relating to the fourth count of the déclaration was 
a question for the jury. Their verdict cannot be set aside as one con- 
trary to its weight. 

7. There was no error in the rulings of the court in excluding testi- 
mony offered by the défendant. 

The resuit is that the verdicts as to the first, second, and fourth 
counts will stand. As tô those counts the rule will be discharged, 
and judgment may be entered for the plaintiff on them. As to the 
third count the rule will be made absolute, the verdict set aside, and 
a new trial granted. 



BAGLIN V. TITLE UUARANTY & ST'RETY CO. 

(Circuit Court, E. D. Peunsyïvania. January 19, 1909.) 

No. 144. 

1. Courts (§ 322*) — Fedebal Courts — Diverse Citizekship — Pleading — 

Amendment. 

Au objection that plaintiff in a suit in the fédéral courts was only a 
nominal party, and that it did not appear that the real party in interest 
possessed the requisite cltlzenship to glve the court jurisdictlon, was a 
defect whlch mlght be remedied by ameudment after a trial on the mérita 
by amending the record so as to make it recite that the suit was by plain- 
tiff to the use of the real party In interest, and by inserting proper aver- 
ments concernlng hls citizenship. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 887; Dec. Dig. § 
322.*] 

2. PHINCirAL AND SURETY (§ 159*) — REMEDIES OF CREDITORS — BUBDEN OF 

Proof. 

In an action on a corporation surety bond, the burden of proof was on 
the corporation to sustaln a défense of ultra vires. 

[Ed. Note. — For other cases, see Principal and Surety, Dec. Dig. § 159.*] 

3. Principal and Surety (§ 66*)— Bokds^Construction. 

Where a surety bond guaranteed that the principal should return to 
plaintiff on a specified day certain securities loaned, and contalned noth- 
ing by whlch the principal bound hlmself to discharge hls obligation by 
paylng cash, the bond was not securlty for the paymeht of money but 
for the return of the securities, notwlthstanding the principal, under 
ôther agreements, was entitled at hls option to satisfy the obligation se- 
cured by a payment of the market value of the bonds on the date speci- 
fied. 

[Ed. Note. — For other cases, see Principal and Surety, Dec. Dig. § 66.*] 

4. Bailment (§ 23*)— Loan of Bonds— Obligation to Return— Performance. 

The obligation of a borrower of past-due United States bonds, to be re- 
tunied on a speelfled day, could be discharged elther by returnlng similar 
bonds or by paylng the face value of those borrowed with interest. 

[Ed. Note. — For other cases, see Bailment, Cent. Dig. § 111 ; Dec. Dig. 
§ 23.*] 

*For other cases see same topio & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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5. Principal and Sukety (§ 42*)— Dischabge or Scbety— Coxcealment. 

Where a siirety company executed a bond guaraiiteelng a borrower's 
return of certain bonds at a specifled date, the fact that by a separate 
agreenient tlie borrower was given the option to pay cash instead of re- 
turning the bonds was not a material fact, the conceahiient of whicli 
from the surety released it from liabillty. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 86- 
90; Dec. Dlg. § 42.*] 

6. Pbinçipal and Subety (§ 90*)— Obligation of Subety— Disciiarge. 

H. and L. execated a joint note to a trust company for .$200,000, which 
the trust company discounted after recelvlng collatéral from H., it having 
been agreed between H. and L. that L. should recei%'e $75,000 of the mon- 
ey on delivery to H.'s secretary of a surety bond for repayinent on a speci- 
fled date. L. being unable to procure such a bond, the agreenient was 
moditied so that H.'s secretary invested the $75,000 In United States 
bonds, which he loaned to L. on L.'s procuring a surety bond for the re- 
turn thereof on a speclfied date. Held, that the trust company having 
refused to renew the loan without further collatéral, and L. being unable 
to furnish the same or to return the bonds on the date speclfied in the 
.. bond, the surety was not discharged by the fact that H., on deposlting 
additional security thereafter, obtalned an extension of the loan on bis 
own aceount. 

[Ed. Note. — For other cases, see Principal and Surety, Dec. Dig. § 90.*] 

Motion by Défendant for Judgment Notwithstanding the Verdict. 

Kellogg, Beckwith & Emery and Morgan, L,ewis & Bockins, for 
plaintifif. 

John W. Graham, Jr., and Alex. Simpson, Jr., for défendant. 

J. B. McPHERSON, District Judge. At the close of the trial of 
this case, it was agreed by the parties that no questions called for 
submission to the jury. This agreement was équivalent to a request 
that the facts should be found by the court (Beuttell v. Magone, 157 
U. S. 154, 15 Sup. Ct. 566, 39 h. Ed. 654), and, accordingly, what 
amounted to a provisional finding was made by directing a verdict for 
the plaintiff, while control over the whole subject was retained by fol- 
lowing the excellent Pennsylvania practice and taking the verdict 
subject to the reserved question of law, whether tliere was any évidence 
to go to the jury in support of the plaintifif's claim. A detailed find- 
ing of the facts is now made as follows: 

On June 19, 1907, the plaintifif and Garrett B. Linderman executed 
an agreement in this language ; 

"(1) Mr. Linderman requests Mr. Baglin to cause to be deposlted with the 
Metropolitan Trust Co. of New York, (5,700 shares of United Copper common 
stock as collatéral for the joint note of the parties hereto of .$200,000, about to 
be discounted with said trust company, payable September 26, 1907. 

"(2) Mr. Linderman also requests Mr. Baglin to procure for hlm ont of the 
proceeds of this loan $75.000 and Mr. Linderman agrées to repay the said sum 
to Mr. Baglin on September 20, 1007, with interest at 6%. 

"(3) In further considération of the foregoing, Mr. Linderman agrées that 
he will, on or before June 27, furnish to Mr. Baglin a bond in form satls- 
factory to Mr. Baglin, executed by the People's Surety Co., guaranteeing the 
repayment to Mr. Baglin of the said $75,000, with interest, at the said date, 
and of any part thereof which Mr. Linderman may receive. 

"(4) In considération of the foregoing, Mr. Baglin agrées that lie will forth- 
with loan to Mr. Linderman ont of the proceeds of the loan from the trust 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Company, when made, the sum of $15,000 upon Mr. Underman's one day note, 
and that he wlU, as soon as the foregoing bond Is furnished, loàn hlm the ad- 
ditlonal sum of $60,000. Upon glving said bond the one day note shall be 
cancelled and the entlre $75,000 shall be repayable to Mr. Baglln on Septeinber 
26, 1907, with Interest at 6%." 

The plaintiff was the private secretary of F. A. Heinze, and in mak- 
ing this agreement, and in ail thé transactions that followed, he was 
acting solely as Heinze's agent. He had no pecuniary interest there- 
in, although he acquired légal rights thereby and assumed légal ob- 
ligations. The agreement of June 19th was the resuit of negotiations 
between Linderman and Heinze, the object of which was that both 
should share in the proceeds of a loan f rom the Metropolitan Trust 
Company of New York City. Linderman had made preliminary ar- 
rangements with the trust company for this loan, for which Heinze 
was to furnish 6,700 shares of common stock in the United Copper 
Company as collatéral security; and the money was to be divided be- 
tween them, Linderman receiving $75,000, and Heinze $135,000. But, 
as the note to the trust company was to be the joint obligation of Bag- 
lin and Linderman, it was provided that Linderman should protect 
Baglin by furnishing security that he would meet his share of the note 
when it fell due. He agreed, therefore, that he would furnish a bond 
of the People's Surety Company, guaranteeing the payment of $75,000 
at the proper date. This he was unable to do, because the surety 
company declined to give a bond in that form, apparently holding the 
opinion that it dould not lawfully become surety for the repayment of 
money. Meanwhile the contemplated note of $200,000 had been sign- 
ed by Baglin and Linderman, the copper stock had been deposited with 
the trust company as. collatéral security, the money had been paid over 
to Baglin, and he had advanced to Linderman the $15,000 referred to 
in article 4 of the agreement. Heinze received his share of the loan, 
but at what time does not appear and is not important. 

To overcome the real or supposed difficulty about obtaining the 
bond of a surety company guaranteeing the repayment of money, the 
agreement of June 19th was modified on July 17th as follows: 

"Whereas George Baglin and Garrett B. Linderman, both of the city of 
New Yorlî, entered into a certain agreement In writlng dated on or about the 
19th day of June, 1907, and 

"Whereas the acts referred to in paragraph 1 of the aforementioued agree- 
ment hâve already been performed, and the loan of $15,000 referred to in para- 
graph 4 thereof has been made, and the one day note therein referred to has 
been glven ; and 

"Whereas said parties now désire to modify and supplément the same as to 
the acts stlU to be done thereunder in certain respects, 

"Now therefore, in considération of one dollar by each to the other in hand 
paid, and the mutual promises and covenants herein, it is agreed between said 
parties as follows: 

"(1) Xhat paragraph 2 of the aforementioued agreement be modified so that 
Mr. Baglln, instead of loanlng $75,000 cash to Mr. Linderman, shall Invest 
said sum In United States government bonds known as 'Old 4's' redeemable on 
and after July 1, 1907, by purchasing with said sum 75 of such bonds of the 
par value of $1,000 each, upon being supplied in cash by Mr. Linderman with 
the excess over $75,000 necessary for the purchase of said bonds and the pay- 
ment of commission upon such purchase. 

"(2) Said paragraph 2 of the aforementioued agreement is hereby further 
supplemented by providing that Mr. Baglin shall forthwith loan to Mr. Linder- 
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man said $75,000 worth of bonds npon the repayment, as provided in para- 
graph 4 hereof, of the $35.000 previously advanced by Mr. Baglin to Mr. Lin- 
derman ; and Mr. Linderman hereby agrées on September 26, 1907, to return 
to Mr. Baglin said United States goverument bonds, or others of the descrip- 
tion and par value above reforred to. 

"(3) Paragraph 3 of the former agreement above referred to is hereby modl- 
fied so that Mr. Linderman shall fiirnlsh contemporaneously herevfith a bond 
or bonds in form satisfactory to Mr. Baglin, and executed by a surety company 
or surety companles satisfactory to hini, conditioned for the return on Septem- 
ber 26. 1907, of the United States government bonds of the description and 
par value above referred to. 

"(4) It is hereby mutually agreed that contemporaneously with the exécu- 
tion hereof Mr. Linderman shall return to Mr. Baglin the $15,000 heretofore 
loaned to Mr. Linderman by Mr. Baglin pursuant to paragraph 4 of the afore- 
luentioned agreement, with interest to date, whereupon Mr. Baglin will can- 
cel and surrender to Mr. Linderman the latter's promlssory note referred to in 
said paragraph. 

"(5) It is hereby mutually agreed that in case a renewal or extension of the 
loan of $200,000 from the Metropolitan Trust Co., referred to in paragraph 1 
of the aforementloned agreement, shall be obtàlned, then the obligation of 
Mr. Linderman hereunder to return said bonds, as heretofore set forth, shall 
be likewise extended for the same period, provided however, and only upon the 
express condition, that Mr. Linderman shall fumish to Mr. Baglin the con- 
sent of the surety company or surety companies executlng undertakings for 
the return of said government bonds, as heretofore provided, in writing in a 
form satisfactory to Mr. Baglin, to the extension of Mr. Linderman"? time to 
return the said bonds, and shall agrée in such written consent that such ex- 
tension shall in no wise impair, limit or aflCect the liability of such company 
or companies upon such undertakings. 

"Witness the hands and seals of the parties hercto this 17th day of July, 
1907. Geo. Baglin. 

"Garrett B. Linderman." 

On or before July 17th the Southern Surety Company had given 
such an obligation as was contemplated by this agreement, guarantee- 
ing the return of $45,000 of the bonds, leaving $30,000 still unprovided 
for. This appears from a paper that was also signed on July 17th : 

"The receipt by Mr. Garrett B. Linderman from Mr. George Baglin of ,$4-5,- 
OOO par value of United States government bonds, known as Old Fours, pur- 
suant to the agreement between the above mentioned parties of June 19, 1907, 
as supplemented and modifled by the further agreement betweeu the same par- 
ties dated July 17, 1007, is hereby acknowledged, and the receipt by Mr. Bag- 
lin from Mr. Linderman of an undertaking of the Southern Surety Co. for the 
return of said bonds, pursuant to the aforementloned agreements, is likewise 
acknowledged. 

"Mr. Baglin agrées that the remaining $30,000 par value of bonds of the 
said description, which he bas agreed to loan pursuant to the aforemcntioned 
agreements, will be procured and loaned by hlm to Mr. Linderman when Mr. 
Linderman provides a furtber undertaking from a satisfactory surety company 
for the return of said additlonal $30,000 of said bonds as provided in the 
agreement aforementloned. 

"Mr. Baglin also represents hereby to Mr. Linderman that it is his désire 
and intention at the time when said bonds would be returnable pursuant to 
the aforementloned agreements to accept from Mr. Linderman the face value 
of said bonds in cash with interest at 6% in lieu of the return of the bonds 
themselves. Garrett B. I^inderman. 

"Dated July 17th, 1907. George Baglin." 

On July 23d Linderman applied to the défendant company (the 
People's Trust Company disappearing from the transaction) for a bond 
of $30,000 to be given to Baglin, and stated the character of the 
guaranty required in the following language: 
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"Garrett B. Liuderman, wlio owns TTnltea Copiier stock, lias deposited same 
under a gênerai poollng agreeinent, and being desirous of using $30,000 of said 
stock for purposes of collatéral, the said George Bagliu has agreed to loan to 
the said Garrett B. Liudennan, tJ. S. goverument bonds (known as Old 4's) at 
tlie par value of $30,000, and the said Linderman has agreed to return the 
said bonds to the said Baglin on or before September 25, 1907." 

He appended to thïs application a statement of his personal re- 
sources, showing an excess of assets of $1,757,000, and deposited with 
the défendant certain bonds and stock that were accepted as satisfac- 
tory counter indemnity. He paid a premium of $300, arid the bond 
in suit was thereupon issued under date of July 23d. It reads as 
f ollows : 

"Know ail men by thèse présents, that we, Garrett B. Linderma;Q, of South 
Bethlehem, Pennsylvania, as principal, and The Title Guaranty & Surety Com- 
pany, a corporation organized under the laws of the state of Pennsylvania. as 
surety, are held and flrmly boinid unto George Baglin in the sum of thirty 
thousand, dollars to be paid to the said George Baglin, his heirs and assigns, 
for which pajanent, well and truly to be made we do bind ourselves, our heirs, 
executors, administrators, successors and assigns, jointly and severally by 
thèse présents. 

"Slgned and sealed this 23rd day of July, A. D. 1907. 

"Whereas, the said George Baglin has loaned, or Is about to loan to Garrett 
B. Linderman, United States government bonds known as 'Old 4's' of the par 
value of thirty thousand dollars, redeemable on or after July 1, 1907, a true 
and correct list whereof is hereto attached marked 'Exhlblt A' and made part 
hereof ; and 

"Whereas the said Garrett B. Linderman has promised and agreed to return 
to the said George Baglin the aforementioned securities, on or before the 2.5tli 
day of September, 1007: 

"Now the condition of this obligation is such, that if the said Garrett B. 
Linderman, his heirs, executors, administrators, successors or assigns, shall 
and do return to the said George Baglin, his executors, administrators and as- 
signs, the above mentioned securities, on or before the 25th day of September. 
1907, then this obligation shall be void ; otherwise to remain in f ull force and 
virtue. Garrett B. Linderman. [Seal.] . 

"The Title Guaranty & Surety Co., 
"By J. W. Graham, Jr., 
"Attest: Frank R. Parker, Kesident Vice Président. 

"Résident Secretary. [Seal of Co.]" 

Shortly afterwards, the bond was delivered to BagHn in New York 
City. At the same tinie he delivered to Linderman United States 4's 
of the par value of $30,000, and thèse were sold by Linderman and 
their proceeds used for his own purposes. At the proper date in Sep- 
tember their return was duly demanded by Baglin, but Linderman 
was unable to cbmply, as appears by his written acknowledgment, 
signed on September 26th: 

"(1) Mr. Garrett B. Linderman hereby admits to Mr. George Baglin his In- 
ability to comply at this time with the demand now made upon him for the 
return to Mr. Baglin of $75,000 par value of U. S. government bonds known as 
'Old 4's.' 

"(2) Mr. Linderman likewise admits that, in view of the fact that the Met- 
ropolitan Trust Co. will not continue the loan referred to in the agreements, 
dated .June 19, 1907, and July 17, 1907, between him and Mr. Baglin, except 
upon a deposit of f urther collatéral and an additional endorsement, such con- 
tinuation of that loan upon such terms is not a renewal or extension of the 
original loan such as was contemplated by him and Mr. Baglin in paragraph 
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5 of the agreement of July 17, 3907, aud does not entitle him to au extension 
of hls time to return said government bonds as provided in the paragraph in 
question. Garrett B. Linderman." 

As appears from this paper, the Metropolitan Trust Company would 
not continue the loan upon the same terms as were granted on June 
17th, and the resuit was that two new notes, aggregating $200,000, 
were given to that company by Linderman and Heinze jointly, the lat- 
ter depositing 3,300 additional shares of copper stock as further se- 
curity. The note given on June 17th by Linderman and Baglin was 
thereupon surrendered and marked "Paid," and Baglin's connection 
with the transaction came to an end, except so far as his relation to the 
présent suit is concerned. 

The défendant dénies ail liability upon several grounds. First, it 
is urged that Baglin is only a nominal party, the real interest residing 
in Heinze, and that it nowhere appears, either on the record or in 
the notes of testimony, that Heinze possesses the requisite citizenship 
to give jurisdiction to the Circuit Court. Without stopping to dis- 
cuss this point, and merely for présent purposes assuming it to be well 
taken, it is a defect that may be remedied by amendment after a trial 
on the merits, and permission is hereby given to amend the record 
within 10 days by marking the suit and the varions papers in the cause 
"to the use of F. A. Heinze," and by inserting the proper averments 
concerning his citizenship. 

The principal défense is the illegality of the bond, and this rests upon 
the position that the real transaction was not a loan of United States 
4's, but a loan of money, and that the défendant had no power to guar- 
antee the repayment of money. This asserted lack of corporate power 
was assumed rather than established. The charter of the company 
(whether it be spécial or under a gênerai statute) was not offered in 
évidence, neither was my attention called to any Pennsylvania act or 
décision that forbids the défendant to guarantee such repayment. The 
burden of proof was certainly upon the surety company to show that 
such an undertaking would hâve been ultra vires. But I need not 
dwell upon this objection to the défense of illegality now under con- 
sidération, since the bond in suit guarantees, not the repayment of 
money, but the return of certain securities, and the legality of such an 
undertaking is not questioned. It is undoubtedly true that Baglin, 
Heinze, and Linderman ail contemplated that Linderman would fulfill 
his agreement by paying money on September 36th, and that he was 
not expected to return either the same, or similar, bonds on that day. 
But it is also true that Linderman did not bind himself to discharge 
his obligation to Baglin by paying cash. He had an unquestionable 
right to discharge it by returning, or oflfering to return, United States 
bonds of the specified issue, and indeed this was the précise act he 
was legally obliged to perform. Baglin had declared his "désire and 
intention" to accept "the face value of said bonds in cash with inter- 
est at 6%, in lieu of the return of the bonds themselves"; but this 
simply gave Linderman an option to pay in cash if he elected so to 
do; it did not change the légal obligation into which he had entered, 
and this was to return United States bonds of the description and par 
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value referred to in his agreement. What he chose tp do with the 
bonds that he received f rom BagHn was his own aflfair. He was not 
bound to keep them in his possession until September 36th, in order 
that he might hand them back on that date ; presutnably he intended to 
use them meanwhile for his own purposes, as he had a right to do; 
what he was chiefly concerned with was the fulfillment of his agree- 
ment to return them. This agreement he could discharge in one of 
two ways, either by a dehvery of similar bonds ( for I need not spend 
time to establish the proposition thàt he could not be compelled to 
return the identical bonds), or fcyj paying the face value ôf the bonds 
in cash, with interest. The défendant company guaranteed that he 
would do the first of thèse two acts, namely, that he would return the 
same, or similar, bonds at the proper time, and, so far as appears, this 
was a lawful undertaking. The fact that Linderman had the privilège 
of fulfilling his agreernent by paying cash instead of by returning the 
securities did no harm to the défendant, but was obviously to its ad- 
vantage, for both thèse methods of discharging its own obligation were 
thus in effect placed at its own disposai. It can scarcely be doubted, I 
think, that on September 26th Linderman or the défendant company 
could hâve offered to Baglin either United States 4's of the speci- 
fied description and par value, or their par value in cash with interest, 
and that a tender of either bonds or cash would hâve completeîy ful- 
fiUed not only L,inderman's obligation, but also the obligation of the de- 
fendant. But, without regard to the alternative methods by which 
the guaranty could be made good, the fact remains that the guaranty 
in question was given and paid for, that it warranted the performance 
of a lawful act, and that such act has not been performed. By the 
plain language of the contràct, therefore, the defendant's liability has 
attached, unless sufficient reason to the contrary can be shown. In 
my opinion, the reason just considered, namely, that the transaction 
was really a loan of money, and that the bond in suit was asked for in 
order to secure its repayment, is not sufficient. 

But it is further argued that, when the bond in suit was executed 
and delivered to Baglin, the défendant knew nothing about the three 
agreements of June 19th and June 17th — this lack of knowledge is con- 
ceded to be true — and that good faith required Baglin to disclose the 
contents of thèse agreements before accepting the bond. So far as this 
argument is concerned, it does not matter much, I think, whether the 
défendant is to be treated as if it were a volunteer surety, or as if it 
were an insurer. In either character it was justified in expecting to 
be dealt with in good faith, and was entitled to rely upon the légal rules 
that govern the doctrine of concealment. Of course, Baglin cannot 
be held liable for anything that was said, or omitted to be said, by Lind- 
erman in the latter's negotiation with the défendant company; he can 
only be brought to accôunt for his own conduct, and this amounted to 
no more than a failurC to disclose Linderman's option to fulfill his ob- 
ligation by 'payment in cash. There is some testimony concerning the 
présence of orte of the defendant's représentatives when the bond was 
delivered to Baglin, but there is no évidence whatever that any false or 
misleading représentations were made at that interview. Indeed, it 



BAGLIN V. TITLE GUARANTT <fc 8URETT CO. 363 

appears that Baglin refused to accept the bond at that time without 
altération, because it recited that he was the owner of the bonds, and 
by this refusai he plainly declared that some other person than himself 
was really interested in the transaction. Nothing more can be infer- 
red from the testimony than the mère fact that he did not disclose the 
privilège of paying in cash that had been given to Linderman on July 
17th. But, in order that such failure to speak should be obnoxious to 
the rules concerning concealment, it must appear that the existence of 
this option was a material fact, one that might fairly be considered as 
likely to influence the défendant in deciding whether it would accept 
the risk; and, for reasons already referred to, I do not think that 
the fact was of this character. It certainly did not make the risk great- 
er, but made it less, for it provided an alternative method of meeting 
the obligation assumed by the bond, and was to that extent an ad- 
vantage to the surety. Sloreover, the défendant company had this 
option of payiiig in cash, even if there had been no agreement between 
BagHn and Linderman about it; for the breach of a contract to de- 
liver securities having a market value is always (save perhaps under 
éxceptional circumstances) made good by paying such value in money ; 
and it is therefore difficult to sec how it could be material to inform the 
défendant of what it must hâve known already, namely, that this 
particular guaranty, both by the ordinary rule of law and also by the 
spécial agreement between the parties, could be fulfilled by paying cash 
as well as by delivering bonds. 

Finally, it is urged that the défendant is discharged because riew 
notes were given to the Metropolitan. Trust Company extending the 
time of paying the note of $200,000, and because this extension was 
granted without obtainingthe. defendant's assent thereto. Whatever 
force might be allowed to this contention, if the défendant had guaran- 
teed the payment of the note — a point that does not need considération 
now — I think no weight should be given to it, if I am right in the, con- 
struction I hâve put upon the defendant's obligation. By that instru- 
ment, no contract was entered into with the trust company, and no con- 
tract was entered into with any one guaranteeing the payment of the 
note, or of any part of it. The guaranty was that bonds should be de- 
livered at a fixed date, and this guaranty became an enforceable obliga- 
tion wheh Linderman failed to deliver the securities in question. What 
was donc with the note afterwards by the trust company does not seem 
to be relevant. Of course, if the note had been paid, the defendant's 
obligation would, in equity at least, hâve ceased to exist; but, since 
payment was not made, I am unable to see that the mère er-ctension of 
time efifected by taking new notes with a new maker and with addition- 
al collatéral could affect the defendant's légal obligation, which had al- 
ready become fixed by Linderman's de.fault. If the bond in suit is 
binding at ail, it binds according to its terms, and thèse call for the de- 
livery of specified securities on a given date. Failure thus to deliver 
made the guaranty effective, and, for my part, I do not see how the 
défendant can properly escape liability. 

Nor is there any reason to be astute in looking about for flaws that 
may invalidate the transaction. The défendant is not entitled to the 
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tender considération that is accorded to an individual surety who is a 
mère volunteer. Surety companies are not to be so described; they 
are insurers, paid for their services, bound by contracts which are 
usually carefully drawn by themselves, and, as a gênerai rule, satis- 
factorily secured by counter indemnity. They perform a most usefui, 
and indeed, according to modem custom, an indispensable, function in 
the business and légal world, but they differ so much from an in- 
dividual surety of the ordinary type as to render inapplicable some of 
the reasons that hâve led the courts to guard the rights of the in- 
dividual surety vi^ith jealous care. Just how far the rules that apply 
to volunteer sureties should be modified when their protection is sought 
by a surety company, is not yet settled; but that some modification is 
necessary, plainly appears from several décisions. For example, in 
Guaranty Co. v. Pressed Brick Co., 191 U. S. 416, 24 Sup. Ct. 143, 
48 L. Ed. 343, it was held that: 

"The taking by a materialman of 30 and 60 day notes for materials supplied 
to one contracting with the government, and who had given the bond of a 
surety company In pursuance of the act of August 13, 1894, c. 280, 28 Stat. 
278 (U. S. Comp. St. 1901, p. 2523), to the effect, among other things, that he 
would 'promptiy maké payment to ail persons supplying him labor or ma- 
terials,' wUl not necessarily relieve the surety company from obligation under 
the ordinary rule that exonérâtes a guarantor in case the time fixed for the 
performance of the coutract by the principal be extended without his consent, 
where it does not appear that such extension was unreasonable, or that the 
surety was prejudiced thereby." 

In deciding the case the Suprême Court recognized the difïiculty of 
laying down any gênerai rule, but evidently took note of the compara- 
tively new subject presented for considération, and the need for modi- 
fying the old rules as occasion might arise : 

"The rule of strictissimi juris is a stringent one, and is liable at tlmes to 
work a practical injustice. It is oae which ought not to be extended to con- 
tracts not within the reason of the rule, particularly when the bond Is under- 
written by a corporation which bas undertaken for profit to Insure the obligée 
against a failure of performance on the part of the principal obligor." 

And the Court of Appeals for the Fourth Circuit, in Atlantic Trust 
Co. v. Laurinburg, 163 Fed. 695, used the following language: 

"Fully recognizlng the rule of strictissimi juris as applying to contracts 
growing out of the ordinary relation of créditer and simple surety, we cannot 
and do not recognize tbis rule as applying to contracts underwrltten by thèse 
bonding corporations, whose business it is (and a profitable one, too, it would 
seem, from the number organlzed and existing) to insure, for a monetary con- 
sidération, the obligée against a failure of performance on the part of the 
principal obligor. In such cases, before such bonding company can be released, 
it must show that the changes made In a contract like this, guaranteed by it, 
operated injuriously to aftect its rights and liabilities. * « * The very 
reason for the existence of thls kind of corporations, and the strongest argu- 
ment put forward by them for patronage, Is that the embarrassment and hard- 
shlp growing out of individual suretyship that give application for thls rule 
is by them taken away ; that it is their business to take risks and expect losses. 
If, with their superior means and facilltles, they are to be permitted to take 
the risks, but avoid the losses by the rule of strictissimi juris, we may ex- 
pect the courts to be constantly engaged in hearing their technical objections 
to contracts prepared by themselves. It is right, therefore, to say to them 
that they must show injury done to them before they can ask to be relieved 
from contracts which they clamor to exécute." 
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Upon the whole case, therefore, I am of opinion that the plaintiff is 
entitled to recover, and therefore that the verdict is right. 

The defendant's motion for judgment notwith standing the verdict 
is refused, and to this refusai an exception is sealed. 
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(Circuit Court, E. D. Pennsylvania. January 19, 1909.) 

No. 43. 

1. Courts (§ 322*) — Fedebai, Cotjbts — Cittzenship of Paeties— Pleading— 

Amendment. 

Where plaintiff in a Bult In a fédéral Circuit Court was not the 
real party in interest, and tlie déclaration dld not show the real party's 
interest or contain proper averments conceming his citizenship, permis- 
sion would be granted to amend in such respects within 10 days. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 887; Dec. Dlg. } 
322.*] 

2. USTJBT (§ 18*)— "LOAN OB POKBEARANCE OF MONET"— BoNDS. 

Where a bond guaranteed that the principal would return certain se- 
curitles on a specifled day, and contalned no provision either permitting 
or requlrlng the principal to discharge his obligation by payment of mon- 
ey on or before the day named, which he was authorized to do by a col- 
latéral agreement, the bond was not given for the "ioan or forbearance 
of money" within the New York usury law (1 Uev. St. [Ist Ed.] pt. 2, c. 4, 
tit. 3, § 5), making ail bonds, whereon Is reserved any greater sum than 6 
per cent, for the Ioan or forbearance of any money, void. 

[Ed. Note. — ^For other cases, see Usury, Cent. Dig. § 32; Dec. Dlg. f 
18.*] 

8. Pbincipai, and Sueett (§ 99*)— StTEETT's Obligation— INCBEASE. 

Where a surety bond guaranteed the principal's return of certain loan- 
ed securlties on or before a specifled day, the surety's légal obligation was 
not increased by a collatéral agreement under which the principal might 
discharge his obligation by the payment of money at his option instead 
of returning the bonds. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. § 158; 
Dec. Dig. § 99.*] 

4. UsuET (§ 113*)— Device to Evade— Bueden op Peoof, 

That a bond securing the return of certain securitles at a specifled date 
for the Ioan of which the principal paid an amount in excess of 6 per 
cent, on the value of the bonds was a mère device to évade usury was a 
matter of défense, the burden of proof of which was on the surety in an 
action on the bond. 

[Ed. Note. — For other cases, see Usury, Cent Dig. § 308; Dec. Dig. § 
113.*] 

5. UsxjBT (§ 119*)— Intent— Question foe Juet. 

The question of intent as affecting a défense of usury is ordinarily a 
question for the jury, unless it clearly appears on the face of the trans- 
action or from facts before the court. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. § 345; Dec. Dig. | 
119.*] 

6. USUBY (§ 12*)— LOAN OF BONDS— INTENT. 

That more than 6 per cent, was paid by a borrower for the Ioan of tionâa 
to be used in financial transactions was insufliclent to show an intent to 

-*For other cases see same topic & { nvmbbb In Dec. & Am. Digs. 19Q7 ta date, & Rep'r Indexes 
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; violate the usury laws, It being reasonable to suppose that a part oî the 
charge was to guard agalnst fluctuations in the prise of the bonds. 

[Ed, Note. — For other cases, see Usury, Cent. Dig. § 23; -Dec. Dig. § 

12.*] 

Motion by Défendant for Judgment Notwithstanding the Verdict. 

Kellogg, Beckwith & Emery and Morgan, Lewis & Bockins, for 
plaintiflf. 

John W. Graham, Jr., and Alex. Simpson, Jr., for défendant. 

J. B. McPHERSON, District Judge. This case was tried at the 
same time as Baglin v. Title Guaranty & Surety Co., in which an opin- 
ion has just beenfiled (166 Fed. 356), and a similar course of procé- 
dure was followed hère; that is, both parties agreed that no facts were 
in question, and the finding was cômtnitted to the court. In accordance 
with that agreement, I now find thç facts to be as follows: 

Under date of August 1, 1907, an agreement in thèse words was en- 
tered înto between the plaintiff and Garrett B. Linderman: 

"Mémorandum of agreement made and entered into this flrst day of August, 
1907, between Emil Klein of the city, county and state of New York, party of 
the first part, and Garrett B. Linderman «f South Bethlehem, Penn., party of 
the second part. 

"In considération of one dollar to him in hand paid, the receipt whereof is 
hereby aclinowledged, and of other good and valuable considérations, and of 
the mutilai promises and covenants herein, and in considération of the exé- 
cution and dellvery of a certain bond or undertaking eonditioned for the re- 
tum to party of the flrst part of the United States government bonds herein- 
after referred to, which, Sald bond and undertaking is executed by the said 
party of thé second part as principal and the Title Guaranty and Surety Com- 
pany, a Pennsylvania corporation as surety, and which is delivered to the 
party of the flrst part by the party of the second part contemporaneously 
herewith, the party of the flrst part agrées to loan, and hereby does loau, to 
sald party Of the second part United States government 3's coupon bonds due 
1908 of the par value of $30,000, a trué and correct list whereof is hereto at- 
tached marked 'Exhibit A' and made a part hereof. 

"And In considération of the loan of the bonds above referred to, the re- 
ceipt whereof contemporaneously with the exécution and delivery of thèse 
présents is hèreby acknowledged, and In considération of one doUdr and other 
good and valuable considérations and of the mutual promises and covenants 
herein contained, the said party of the second part hereby undertakes and 
agrées to return to the said party of the first part the aforementioned securl- 
ties on or before the 4th day of November, 1907. 

"In witness thereof the parties hâve hereunto set their hands and seals this 
Ist day of August, 1907, in duplleate. Emil Klein, [Seal.] 

"Garrett B. Linderman, [Seal.] 
"By Hejiry B. Twombley, Atty. in Fact." 

In conformity with this agreement, Linderman applied to the de- 
fendant Company for a bond, stating in the following paragraph the 
character of -the guaranty r'equired : 

"Garrett B. Linderman, who owns United Copper stock, has deposited same 
under a gênerai pooling agreement, and being desirous of using $,S0,000 of 
said stock for purposos of collatéral, the said Emil Klein has agreed to loan 
to the sald Garrett B. Linderman. U. S. government bonds [known as U. S. 
Gov't 3's] at the par value of $30,000, and the said Linderman has agreed 
to return the said bonds to the sald Emil Klein on or before November 4, 
1907." 

•For other oàses see same toplc & § NtfMfi'iK in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The application was accepted, a premium of $300 was paid, and the 
bond in suit was executed and delivered to Klein in the city of New 
York. Its provisions were as follows : 

"Know ail inen by thèse présents, that we Garrett B. Linderman of South 
Bethlehem, Pennsylvania, as principal, and the Title Guaranty & Surety C!o., 
a corporation organized under the laws of the state of Pennsylvania, as sure- 
ty, are held and firmly bound unto Emil Klein of New York City in the sum of 
thirty thousand dollars, to be paid to the sald Emil Klein, his heirs and as- 
signa, for which payment, well and truly to be made, we do bind ourselves, our 
heirs, executors, administrators, successors and assigns, jointly and severally 
by thèse présents. 

"Signed and sealed this first day of August A. D. 1907. 

"Whereas the said Emil Klein haa loaned, or Js about to loan, to Garrett 
B. Linderman, United States government 3's coupon bonds due 1908, of the 
par value of thirty thousand dollars, a true and correct llst vphereof is here- 
to attached marked 'Elxhibit A' and made part hereof ; and 

"Wliereas the said Garrett B. Linderman lias promised and agreed to re- 
turn to tbe said Emil Klein the aforementioned securitles, on or before the 
fourth day of November, 1907. 

"New the condition of this obligation is sueh, that if the said Garrett B. 
Linderman, his heirs, executors, administrators, successors or assigns, shall 
and do return to the said Emil Klein, his executors, administrators and as- 
signs, the above-mentionod securitles, on or before the fourth day of Novem- 
ber, 1907, then this obligation shall be void ; otherwise to remain in fuU force 
and virtue. Garrett B. Linderman. [Seal.] 

"The Title Guaranty & Surety Co., 
"By George F. Parker, 
"Attest; Frank R. Parker, Résident Vice Près. 

"Résident Secretary. [Seal ot Co.]" 

The transaction was completed on August 5th, when Klein delivered 
the bonds to Linderman, by whom they were afterwards sold and the 
proceeds applied to his own purposes. Klein was the cashier of the 
Mercantile National Bank of New York City, of which F. A. Heinze 
was président, and acted throughout the transaction as Heinze's rep- 
résentative and agent. The money used in the purchase of the bonds 
came from Heinze, and Klein had no pecuniary interest in what took 
place, al though he acquired légal rights thereby and assumed légal ob- 
ligations. Neither the identical bonds, nor similar bonds, were re- 
turned on November 4th, or at any other time, and no payment of 
their value has ever been made or tendered. On November 14th Klein 
assigned ail his interest in the contract to Baglin, including authority 
to sue thereon. 

When the agreement of August Ist was entered into, it was under- 
stood between Klein, Heinze, and Linderman that Linderman might 
fulfill his promise to return the bonds on November 4th by paying 
their value in cash, but he was under no contractual obligation to pay 
the money, his only légal undertaking being contained in the agree- 
ment of August Ist. When the bond in suit was executed and deliver- 
ed, the défendant company had no knowledge of the understanding 
between Klein, Heinze, and Linderman. 

So far as thèse facts présent questions that hâve already been dis- 
cussed in Baglin v. Title, etc., Co., it is enough, I think, to refer to the 
opinion filed in that case for the reasons supporting the following 
conclusions; 
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1. Assuming that Heinze is the real party in interest, and în vîew 
of the fact that the record does not show such interest or contain 
proper averments concerning his citizenship, permission to amend 
within 10 days is given to the plaintifï by adding, wherever necessary, 
"to the use of F. A. Heinze," and by adding also averments to show 
hss citizenship. 

2. Défendant has failed to prove that a guarantee of the repayment 
of money would hâve been beyond its corporate power ; and 

3. It has not shown the concealment of any material fact affecting 
the bond in controversy. 

A question peculiar to this suit remains to be considered. When the 
United States 3's were delivered, Linderman paid the sum of $900 to 
Klein, and this money was afterwards paid to Heinze. It included 1% 
per cent, interest for three months upon the par value of the govern- 
ment bonds, and 1% per cent, commission, and the défense is set up- 
that the payment of the commission was usurious and made the whole 
transaction invalid. The New York statute upon the subject of usury 
is as follows : 

"Sec. 5. Ail bonds, bills, notes, assurances, conveyances, ail other contracta 
or securities whatsoever [except bottomry and respondentia bonds and con- 
tracts], and ail deposlts of goods or other thlngs whatsoever, whereupon or 
whereby there shall be reserved or taken, any greater sum, or greater value, 
for the loan or forbearance of any money, goods or other thlngs in action, 
than is above prescrlbed [that is, 6 per cent. Interest] shall be void." 1 Kev. 
St. (Ist Ed.) pt. 2, c. 4, tit. 3, § 5. 

To détermine whether this statute applies, it is necessary to bave 
clearly in mind that the précise question now presented is whether the 
bond in suit is void. By this instrument the défendant guaranteed that 
Linderman would return certain securities on a specified day, and the 
contract by which Linderman was bound imposed upon him no other 
légal obligation. The option that he undoubtedly possessed of pay- 
ing cash on November 4th, instead of delivering bonds, was not a con- 
tract that bound him so to pay ; it was a privilège which he might or 
might not exercise. It is nowhere made a part of the bond in suit, and 
the défendant could certainly not be held liable for Linderman's failure 
to pay money, because it had guaranteed no such obligation. The 
bond, therefore, cannot, as I think, be held to be a security given for 
"the loan or forbearance of money" ; it is a security given to protect 
a loan and promised return of bonds, and would unquestionably hâve 
been discharged by such return. The fact that it might hâve been dis- 
charged âlso by the payment of money at Linderman's option did not 
increase the defendant's légal obligation, and did not expand the bond' 
so as to add another term thereto. If the contract is to be construed 
as the défendant contends, namely, that it requires the return of the 
identical securities, then it is clear that the lender could charge what- 
ever he pleased, without rendering the contract usurious. Cummings 
v. Williams, 4 Wend. (N. Y.) 679. And the same resuit would ob- 
viously follow if the contract would be satisfied (and in my opinion it 
would- be satisfied) by the return of similar bonds. This is as far as 
the written contract goes, and the défendant was bound to nothing 
else. The option to pay cash that Linderman possessed wa& not a term. 
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of the defendant's contract at ail, and therefore did not affect the com- 
pany's obligation injuriously. It was a privilège, the resuit of an un- 
derstanding that did not legally bind, and therefore could not be en- 
forced. For thèse reasons, the bond in suit cannot, in my opinion, be 
regarded as a instrument for the loan or forbearance of money, and 
does not fall within the terms of the New York statute. To be ob- 
noxious to that act, the transaction must be founded on such a loan or 
forbearance; if it belongs to another class of agreements, there is no 
usury, no matter how unconscionable the contract may be. Meaker v. 
Fiero, 145 N. Y. 165, 39 N. E. 714; Orvis v. Curtiss, 157 N. Y. 657, 
52 N. E. 690, 68 Am. St. Rep. 810. 

I hâve been speaking of the form of the contract in question, and I 
think there can be no doubt that, in form at least, the bond does not 
offend against the usury laws of New York. But it is true that the 
form of the particular contract is not conclusive ; if it be proved that 
the transaction is a mère device to évade the statute against excessive 
interest, unquestionably its form will not save it. This, however, is a 
matter of défense. The affirmative of such an issue is upon the party 
that relies upon the charge of illegality (Haughwout v. Garrison, 69 N. 
Y. 339) ; he has the onus of proving guilty intent, and that the contract 
is a cover for extorting an illégal rate (Matthews v. Coe, 70 N. Y. 239, 
36 Am. Rep. 583 ; w'hite v. Benjamin, 138 N. Y. 623, 33 N. E. 1037). 
Moreover, intent is ordinarily a question for a jury, unless it should 
clearly appear from the face of the transaction or from facts laid be- 
fore the court (Elwell v. Chamberlin, 31 N. Y. 618); but as the ques- 
tions in the case hâve been submitted to me by the parties, I am bound 
to say— and I so find as a fact — that in my opinion the intent to violate 
the usury laws has not been proved. Indeed, I think it may well be 
doubted whether the usury laws entered into the contemplation of the 
parties at ail. They were evidently trying to surmount a diflferent ob- 
stacle which was believed to exist, namely, the supposed lack of cor- 
porate power in a surety company to guarantee the repayment of mon- 
ey; and it was to this end that their efforts were directed. Holding 
their written contract, therefore, to mean what it says, it was not un- 
reasonable to charge a commission of li^ per cent, in order to guard 
against fluctuation in price of the bonds in question. It appeared from 
the 'uncontradicted testimony that government bonds do fluctuate in 
price, and that the particular issue in question, United States 3's, varied 
from 2 or 3 per cent, during the year 1907. 

The motion for judgment notwithstanding the verdict is refused, 
and to this refusai an exception is sealed in favor of the défendant. 
166 F.— 24 
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McKEEPRBY et al. t. DIMMICK et aL 
(Circuit Cîourt, B. D. Pennsylvanla. January 15, 1909.) 
No! 93. 

1. Evidence (§ 457*) — ^Teade Terms— Pakol Evidence— Oonstbuction or 

CONTRACT. '■ , 

Where, In an action for breach of eontract to purchase "Geneva washed 
furnace coke," It was clalmed that such terms by trade usage required 
coke of a speclfled quality, évidence that washed furnace coke meant 
a coke contalnlng not more than 1.S2 per cent, of sulphur and of certain 
frlabllity and size, and that the coke fUrnished dld not comply with such 
requirements, was admissible. 

[Ed. Note. — For other cases, see Evidence, Cent. DIg. § 2105; Dec. 
Dlg. § 457.*] 

2. Damages (§ 140*)— Award— Adequaot. 

; Where, in an action for breach of eontract to purchase a certain num- 
ber of tons of coke, the évidence as to the damages sustalned by the 
buyer's refusai to accept a dellvery of a specliied number of tons was 
of such an uneertaln character as to warrant a flnding of no damages 
or damages In any amount up to 90 cents a ton, a verdict awarding 
plaIntIflE 10 cents a ton was not Inadéquate. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. § 404; Dec. Die. 
§ 140.*] 

At Law. Overruling motion and reasons for a nevv trial. 

Samuel W. Cooper, for plaintiffs. 

W. H. Ramsay and Alex. Simpson, Jr., for défendants. 

HOLLAND, District Judge. This was an action to recover dama- 
ges for a breach of eontract. The défendants, by a written agree- 
ment, agreed to purchase from the plaintiffs a certain number of tons 
of "Geneva washed furnace coke," to be delivered to their customers. 
In the statement filed plaintiffs claimed (a) a balance of $667.76 upon 
coke delivered to third parties on défendants' order, and (b) damages 
amounting to $4,105.80, being 90 cents per ton on 4,563^*/2o tons, for 
a refusai on the part of défendants to accept delivery of this amount 
of coke on the eontract. The défense set up by the défendants was 
that thé coke delivered was not "washed furnace coke," either in 
physical qualities or chemical analysis; that "washed furnace coke," 
whether from Geneva or other mines, means a coke of certain physic- 
al qualities, to wit, of a size and hàrdness to make it a coke available 
for furnace use, and which in chemical analysis may not contain more 
than 1.33 per cent, of sulphur, btherwise it could not be used as a 
furnace coke. 

The plaintiffs put in évidence a great number of letters before the 
eontract was made and during the time of delivery, in which they 
stated they "would not guarantee the analysis of the coke," which 
analysis they submitted at the time the eontract was made, and which 
showed sulphur at less than 1 per cent., yet at the exécution of the 
eontract they agreed to furnish a "washed furnace coke"; and the 
défense contended that a "washed furnace coke" meant a coke, both 
in physical qualities and chemical analysis, that could be used in a 

*For other cases see same topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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furnace, and offered évidence to prove that, as to a certain number 
oi tons of coke furnished to a third party, it was small in size and 
friable, and in conséquence was net what was regarded in the trade 
as a furnace coke. Witnesses were called for the purpose of showing 
that a "furnace coke" was différent in its friability and size to that 
which was furnished, and it was also contended that the défendants 
refused to accept delivery of the 4,563'*/^° tons because it contained 
more than 1.32 per cent, of sulphur, and could not be used in a furnace, 
and was not "washed furnace coke." Evidence was offered for the 
purpose of proving that in the trade a "furnace coke" could not be 
used containing sulphur above the percentage named. To the offer of 
this évidence the plaintiffs objected, upon the ground that the expres- 
sion "washed furnace coke" was self-explanatory, and insisted that 
they complied with their contract to furnish "Geneva washed furnace 
coke" by delivering washed coke from the Geneva mines. 

Upon the évidence submitted by the plaintiffs that the coke furnished 
was in the trade regarded as "washed furnace coke," and that offered 
by the défendants that the kind of coke delivered and offered to be 
delivered was not a "washed furnace Coke," the question was submitted 
to the jury, and a verdict was returned by it in favor of the plaintiffs 
in the sum of $1,176.06, finding in favor of the plaintiffs' contention 
that they had complied with their contract in that they had furnished 
to the défendants' custorhers "Geneva washed furnace coke." 
• The cases cited by the défendants on the subject of the proof of 
customs in trade and the meaning of trade terms do not establish 
their contention that such évidence cannot be offered. When the 
défense of custom or usage or meaning of trade terms is set up, the 
défendants hâve a right to produce whatever évidence they hâve in 
support of their défense, and if it does not come up to the standard 
of proof required, of course, the défense fails, as it did in this case. 

On the question of the amount of damages to be awarded for a 
refusai to accept delivery of the 4,563^*'/2o tons, the évidence was of 
such an uncertain character to warrant the jury in finding no damages 
at ail or damages in any amount up to 90 cents per ton. The amount 
of the verdict, as suggested by plaintiffs' counsel, would indicate the 
jury awarded about 10 cents per ton on the 4,563^*/2o tons. The 
plaintiffs claimed $667.76 for déductions made on account of coke 
which had already been delivered. Assuming the jury found that the 
plaintiffs had complied with their contract and furnished "Geneva 
washed furnace coke," there was no doubt an award of this amount 
of the claim and interest from July, 1907 to November 13, 1908, being 
$51.90. The balance of the verdict, amounting to $456.40, could be 
arrived at by awarding 10 cents per ton damages for a failure to ac- 
cept delivery. At any rate, the verdict shows that there was some 
amount awarded per ton on 4,563''^/2o tons, which the défendants 
refused to accept, and the court cannot say the award was inadéquate. 
It was entirely for the jury. 

The questions of fact, with proper instructions as to the law, were 
properly submitted. It was the province of the jury to détermine 
what évidence in the cause should be accepted by them upon which 
to hase a verdict, and the fact that there is other testimony which 
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would warrant the finding of a différent verdict is no reason why a 
new trial should be granted. 

Motion for new trial is overruled. 



WAYTE V. EED CROSS PROTECTIVH SOOIErTY. 

(Circuit Court, E. D. Pennsylvanla. January 15, liM)9.) 

No. 112. 

1. Attoeney and Client (§ 166*) — Action for Services— EImploï-ment— Evi- 

dence. 

Evidence in an action for services hehl sufflcient to sustaln a flndlng 
that plalntlff was employed as attorney for défendant Insurance company 
to obtain for It a New York charter. 

[Ed. Note. — For other cases, see Attorney and Client, Dec. Dlg. § 166.*] 

2. CoEPOBATioNs (§ 388*)— Employment Contract— Ultra Vires. 

Plalntlff, having been employed In good faith as attorney (or défend- 
ant Insurance company to obtain for it a New Yorlc charter, earried ont 
the contract of employment to the satisfaction of his employer» at con- 
sidérable expense to hlm ; defendant's offlcers having knowledge of the 
employment and of the worlc plalntlff performed whlch was satisfactory. 
Held, that ultra vires was no défense to an action for plalntiff's services, 
under the rule that where a party bas made a contract wlth a corpora- 
. tlon and has f ully performed it, the corporation wlU be estopped to plead 
that It had no power so to contract, or that It was prohiblted from so 
doing. 

lEd. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1556-1561 ; 
Dec. Dlg. § 388.*] 

3. Corporations (§ 388*)— Action foe Services— Ultra Vires. 

Except In cases where the rlghts of the public are involved, the plea of 
ultra vires will not prevail, whether Interposed for or agalnst the cor- 
poration, when it will not advance justice, but will accomplish a légal 
wrong. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1556-3567; 
Dec. Dlg. 1 388.*] 

Frank Jacobs, for plaintiff. 

Jos. R. Dickinson and R. Stuart Smith, for défendant. 

HOLLAND, District Judge. The plaintiff brought suit in assump- 
sit in this case to recover for professional services as an attorney, 
together with disbursements made by him in the performance of thèse 
services for his employer. He testified that he "was employed by 
them [the Insurance company] as counsel to secure a charter in the 
State of New York for them to write a class of insurance similar to 
the one granted them by the state of Pennsylvanla," and again he 
States that "he [Rothensies, the gênerai manager for défendant] solicit- 
ed him to secure for him a charter in the state of New York so that 
he might extend his business to the state of New York. His charter 
granted him the right to write a five-year endowment policy." The 
plaintiff further testified that he procured "the charter that Mr. 

*For other cases see same topic & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Rothensies, as manager for the Red Cross Protective Society, asked 
him to procure for him," and again he testified that he procured an 
option upon one of thèse New York societies, to wit, National Benev- 
olent Légion, and further states: 

"I immediately communlcated with the Red Cross Protective Society, aiid I 
îicquainted tliem with the ternis of securing this charter, and they iiiunediate- 
]y Wired or telegraphed me (I forget whieh) that the same was satisfactory 
and that they would remit immediately. Mr. Rothensies told me that his 
father would be there with the money the next niorning." 

This évidence is uncontradicted, and is ample to support a finding 
that there was an employment of the plaintiff by the défendant and 
that his work was satisfactory. The question was submitted to the 
jury, and we think the évidence sufificient to warrant the jury in re- 
turning a verdict in favor of the plaintiff. 

The objection, however, is raised that the employment of the plain- 
tif? by the défendant for the purposes stated was ultra vires, and there- 
fore a recovery cannot be had. Taking the testimony of the plaintifï, 
it does not appear that he was employed to make any illégal con- 
tracts for the défendant. He was, as stated by him, employed "to 
secure a charter in the state of New York for them to write a class 
of insurance similar to the one granted them by the state of Penn- 
sylvania" ; but, whether or not the resuit of his services was the sub- 
mission of a proposition which subsequently turned out to be beyond 
the power or the right of the défendant company to accept, yet he had 
performed the work for them. He had expended large sums of money 
in traveling over the state for the purpose of securing a charter to 
enable the défendant company to write insurance in New York similar 
to that which it was writing in Pennsylvania, and when he secured a 
proposition from another New York company it was satisfactory to 
the défendant. The officers of the défendant were aware of the em- 
ployment of the plaintiff, and knew of the work he performed, and 
they are now estopped from setting up the défense that the employ- 
ment was ultra vires, and thereby escape the payment of their just 
debts. 

The law, as established by the numerous décisions of the state courts 
and fédéral courts, is aptly stated in Thompson on Corporations, § 
6023: 

"Where a party has made a contract with a corporation, and has fully per- 
formed what he agreed to do on his part, and is suing the corporation for the 
compensation which it agreed to pay or to render as the considération of the 
contract, then the corporation will he estopped from setting up the défense 
that it had no power to enter Into the contract, or that it was prohibited by 
statute from doing so." 

The cases cited in support of this proposition in the above-mentioned 
work fully sustain the contention of the plaintiff in this case that hav- 
ing been employed for the performance of certain services, and hav- 
ing in good faith carried out the contract of his employment to the 
satisfaction of his employers at considérable expense to himself, he 
is entitled to compensation for the services rendered. Except in cases 
where the rights of the public are involved, the plea of ultra vires, 
whether interposed for or against a corporation, will not be allowed 
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to prevail, when it will not advance justice, but will accomplish a légal 
wrong. 10 Cyc. 1156. 

The motion for a new trial is overruled, and judgment in favor of 
the défendant non obstante veredicto is refused. 



THE CHARLES K. SOHULIi. 
pistrlct Court, E. D. Pennsylvania. January 8, 1900.) 

■ ■ : ■ ■ No. 27. ' . . 

1. Seamen (§ 34*) — Offenses— "Désertion"— Intent. 

Where. a ^eaman left a vessel by pernilssioh, got drunk, was an-ested 
aud Imjjrls'oned foi' 20 days, which prevented hls returii to his home port 
with the vessel, but there was nothing to indicate that hè had an inten- 
tion, wheU; he went ashore, not to return, he was not gullty of désertion, 
wMoh Is the unlawful and wlllful abandonmeht of a, vessel durlng a voy- 
age wlth an Intention not tp return to duty, a qulttiiig of the ship and 
her service, not only wlthout leavè and against the duty of the party, but 
wlth an intent not to return. 

[Ed. Note. — ^For other cases, see Seameii, Cent. Dig. § 225 ; Dec. Dig. § 
34.* 

For otber définitions, see Words and Phrases, vol. 3, p. 2024.] 

2. Seamen (§ 21*)— Wages-^Fines- Désertion. ; . 

Where a seaman was guilty of misconductin leaving a vessel without 
permission and In refusing to work the cargo as he agreed in his shlpping 
articles, and such offensés and fines therefor were duly entered in the 
logbook against hlm as reqUlred by Rev. St. § 4596, as amênded by Act 
Dec. 21,; 1898; c. 28, § 19, 30 Stat. 760 :(U.: S. Gomp. St: 1901, p. 3113), such 
fines migbt be properly deducted f rom hls pay. 

[Ed. Note.— For other, cases, see Seamen, Cent. Dig. §§ 104-107; Dec. 
Dig. §21.»j • 

3. Seamen (§ 21^)— -Wages-Fobfeituses— Absence from Ship— Damages. 

Where llbelant and two of hls shlpmates failed to return to the ship 
after leave, In accordance wlth their duty, and the captain w^as requlred 
to spend $12 in excess of what It would hâve cost him if llbelant and bis 
mates had returned, llbelant was ehargeable In an action for wages for 
one-third of such sum. 

[Ed. Note.— For other cases, see Seamen, Cfent. Dig. §§ 100-107; Dec. 
Dig. § 21.*] 

4. Seamen (§ 26*)— Action for Wages— Costs. 

Where llbelant, a seaman, was left in an Intermediate port because in- 
carcéra ted for drunkenness durlng shore leave, and on his return to the 
home port, without calljng on the captain for bis wages, he Instltuted suit 
In forma pauperls and then demarided hls wages of the captain, llbelant 
should not be permltted to recover costs though the ship's défense of dé- 
sertion failed. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 26.*] 

In Admiralty. 

William White, Jr., for libelant. 

HOLLAND, District Judge. This suit in admiralty was brought by 
John Williams td rècover Avages alleged to be due him as a seaman on 
board the Charles K. Schull, at the rate of $30 per month, from April 

*For other cases see sarhe topic & | numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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28 to July 4, 1906. The libelant claims to hâve earned $66. He ac- 
knowledges a crédit to the sum of $7.94 and a fine of $3, leaving a 
balance claimed to be due him of $55.06. WilUams signed shipping 
articles for a voyage f rom Philadelphia to Cuba, beginning on April 
28th, for a period not exceeding four months, at $30 par month. He 
had been a rather unruly, bad-tempered seaman, persisted in leaving 
the vessel without permission, and refused to work the cargo as he had 
agreed in his shipping articles. He was fined, and an entry made 
thereof in the logbook as required by law. On the return f rom Fernan- 
dino. Fia., on July 3d, Williams left the vessel with permission of the 
captain, visited a house where liquors were sold, and became intoxi- 
cated, and while quarreling with one of his shipmates on the street 
was arrested for disorderly conduct, taken before a justice of the peace, 
where he was found guilty of disorderly conduct, which resulted in 
his imprisonment for 20 days. About six days prior to the expiration 
of his term, the vessel left and returned to Philadelphia. Williams, 
after being discharged by the justice of the peace, shipped on another 
vessel to Philadelphia, for which voyage he received $15, and upon 
arriving hère, without going to the captain of the Schull to ask for 
the wages due and to receive a settlement, he employed a lawyer, 
brought suit, and then went to the captain and asked that he be paid, 
when he was told by the latter that "as he had started to fight they 
would fight it out." 

The défense is (1) that Williams, under the facts and circumstances 
of this case, is a déserter, and under the law forfeits ail the wages 
due; (3) but if not a déserter, he is liable for fines entered in the 
logbook against him, and for the damages, because of his absence, to 
which the vessel was subjected in securing seamen to supply his place. 

On the return, voyage from Fernandino, Fia., to Philadelphia, Wil- 
liams had permission to leave the vessel on the 3d day of July, and 
there is no évidence in the cause to show that when he did go ashore 
he had any intention of not returning. It is necessary to establish an in- 
tention on the part of Williams to not return to the vessel before 
he can be held guilty of désertion. 

It is held, as urged by the respondent, that drunkenness is no excuse 
for désertion, which is undoubtedly true, but it is fir.st necessary to 
prove facts sufficient to establish the offense of désertion, and, when 
once established, it will not be excused because of drunkenness ; but 
where a party leaves a vessel by permission, with no intention whatever 
of deserting the vessel, but simply goes ashore for either pleasure or 
business, and becomes intoxicated and disorderly, and is arrested, and 
as a resuit is unable to return, the mère fact that he got drunk does 
not establish the offense of désertion. Désertion is an unlawful and 
willful abandonment of a vessel during a voyage without an intention 
of returning to duty, a quitting of the ship and her service, not only 
without leave and against the duty of the party, but with an intention 
not again to return to the ship. 14 Cyc. 227 ; Coffin v. Jenkins, Fed. 
Cas. No. 3,948; The Union, Fed. Cas. No. 14,347; Olsen v. Schoon- 
er (D. C.) 6 Fed. 314; Welcome v. Yosemite (D. C.) 18 Fed. 386; 
Lizzie M. Dun (D. C.) 30 Fed. 927; McCarron v. Dominion Atlantic 
Raiiroad Co. (D. C.) 134 Fed. 762. 
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Whîle we are of opinion that Williams is net guilty of désertion, 
yet the évidence establishes that he was guilty of offenses, which were 
duly entered in the logbook against him, for which he should be pe- 
nalized under Rev. St. § 4596, as amended by Act Dec. 21, 1898, c. 38, 
§ 19, 30 Stat. 760 (U. S. Comp. St. 1901, p. 3113). This amendment 
makes this section applicable to coastwise trade, and Williams having 
violated its provisions, and thèse violations duly entered in the log- 
book, as required, the amount should be deducted from the wages 
due him. The logbook shows disobedience and refusai to obey orders 
upon three différent occasions, and he is subject to a fine of two days' 
pay for each of the refusais to obey, making $6. 

The évidence establishes that the captain was required to expend the 
sum of $12 in excess of what it would hâve cost if Williams and his 
shipmates had returned as it was their duty to do. As three men had 
left, Williams would be responsible for one-third of this extra cost, so 
that the settlement with libelant should be as follows : 

Wages April 28 to July 3, 1906, at |30 per luonth g;66 00 

Less amount received ou aecount , $7 94 

Less fines 6 00 

Less damage to vessel for fnilure to returu 4 00 17 04 

Leavlng a balance due libelant of $48 06 

The libelant acted badly throughout the voyage, and, after getting 
into trouble through drunkenness and failing to appear and perform 
his duty on the return voyage, he continued to act in a way which 
showed his entire indifférence to the rights of others. After being so 
much at fault in his failure to return to the vessel, he, upon landing in 
Philadelphia, instead of calling on the captain to receive the wages 
due him, proceeds to the ofiice of a lawyer and institutes this suit in 
forma pauperis, and then calls upon the captain and asks for his wages. 
Under the circumstances we do not think that it would be just to sub- 
ject the vessel to the payment of the cost of this proceeding, notwith- 
standing the fact that the défense of désertion bas failed. 

A decree will be entered in favor of the libelant for $48.06, without 
costs. 



In re SEABOARD AIR LINE RT. 

In re BOATWRIGHT. 

(Circuit Court, N. D. Florida. January 5, 1909.) 

1. Receivebs (§ 164*) — Leave to Sue. 

Where an action for wrongful death of a servant accrued against a 
railroad Company prior to the appointment of receivers for it, an action 
against the railroad company after the appointment of the receivers 
eould be brought In any court of compétent jurisdlction, without leave 
to sue the receivers. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 164.* 
Actions by and agai)ist receivers of fédéral courts, see note to J. I. 
Case Plow WorliS v. Finks, 26 C. C. A. 49.] 

•For other cases see same toplc & § numbbr In Dec. & Am. Digs. 1907 to date, & Eep'r Inâexe.<> 
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2. Receivers (§ 170*) — Actions— Service. 

Where an action is brought against a railroad company on a cause ae- 
criiinfï pi'lor to the appolntnient of receivers, process may be served on 
aiiy local agent of tlie receivers, and tliey will appear and défend. 

[Ed. Note. — For otlier cases, see Receivers, Dec. Dig. § 179.*] 

3. Receivers (§ 149*) — Judgment— Certification— Païmekt. 

Where an action is brought against a railroad company for wrongful 
death accruing prlor to the appointment of receivers, any judgment 
ohtained should be certified to the court having jurisdictiou of the re- 
ceivership proceedings for payment. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 149.*] 

Pétition for leave to sue. This was an ex parte action, filed at 
Atlanta by Perry L. Boatwright, as administrator of the estate of 
Laurie L. Boatwriglit, who was killed by alleged defective apparatns 
of the Seaboard Air Line Raiiway before the Seaboard went into the 
hands of receivers. The application was in the nature of pétition for 
permission to sue the Seaboard Air Line Raiiway, and was heard at 
New Orléans on the following pétition : 
To the Honorable Circuit .Tudges of the Fifth Circuit of tlie United States: 

Perry L. Boatwright, a citizen and résident of the Northern district of 
Florida, respeetfully represents unto your honors that he was the father of 
Laurie L. Boatwright, who was an employé of the Seaboard Air Line Raiiway 
on December 4, A. D. 1907, and occuplod the position of fireman on a local 
freight train running betwen Fernandina and LaUe City, Florida, and that 
as sueh flreman it was his duty, under the instructions and direction of the 
engineer in cliarge, to remove the cinders and ashes and otherwise clean tlie 
fire box of the locomotive engine upon which lie was employed ; that on 
sald date the engine upon which he was employed was standing at a station 
on the line of the Seaboard Air Line Raiiway, called Yulee, in Nassau county, 
and the said Laurie L. Boatwright was instructed and directed by the engi- 
neer to go under the engine and clean the ashes and cinders from the for- 
ward fire box of said engine ; that the engineer and the said Laurie L. Boat- 
wright went underneath said engine, the said Boatwright going to the forward 
tire box and the engineer to the rear lire box, for the purpose of removing 
the ashes and cinders from the said fire box ; that the sald Laurie L. Boat- 
wright finished his duties in the matter above meiitioned and was returning 
from under the said engine, and in doing so It becaine necessary for hiiii to 
pass over the iron rail of the said railroad track between the wheels of 
the said engine ; and that, while the body of the said Boatwright was be- 
tween the wheels of the engine and over the iron rail of the traclt, the air 
bralces, which your petitioner allèges were defective, and which were unknown 
to the said Boatwright, suddenly and without warning gave way and were 
released. jerking the engine backward, so that the wheels of the engine ran 
upon and crushed the body of the said Boatwright, producing internai in- 
juries from which the said Boatwright died. 

Your petitioner allèges that, if it had not been for the defective air brakea 
provided by the Seaboard Air Line Raiiway for said train, the accident 
would not bave occurred, and that the Seaboard Air Line Raiiway was 
guilty of carelessness and négligence in the matter of failing to equip said 
engine and train with air brakes, apparatus, and machinery of sufflcient 
strength and safety ; that under the laws of the state of Florida, when- 
ever the death of any person in said state is caused by the wrongful act, 
négligence, carelessness, or default of any corporation, or the wrongful act, 
carelessness, négligence, or default of any agent of any corporation, acting 
in his capacity as agent of said corporation, and said act of négligence and 
carelessness or default is such as would, if the death had not ensued, hâve 
entitled the party in.iured thereby to maintain an action for damages in re- 
spect thereof, then and in every such case the person or persons who, or 

•For other cases see same topic & § nombeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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corporation whlcli, would hâve been Ilable In damages If death liad not en- 
Bued, shall'be Ilable to an action for damages, notwithstanding death shall 
Lave been caused under circumstances as would make it in law amount to a 
felony. Section 3145, Gen. St. 1906. 

Yonr petitioner further shows that the said Laurle L. Boatwriglit was 
21 years of âge when he was killed; that he was unmarried and left no 
children survlvlng him ; that under the laws of Florida in such cases 
the aetlMi agalnst the rallroad company for the wrongf ul death of said Boat- 
wrlght may be maintalned by the executor or admlnistrator of the estate 
of the said Boatwright. Section 3146, Gen. St. 1906. 

Your petitioner further shows unto your honors that he is the admlnis- 
trator of the estate of the said Laurie L. Boatwright, deceased ; that he was 
appointed admlnistrator by the county judge of the eounty of Léon, in the 
State of Florida ; and that your petitioner Is duly qualifled as such admlnis- 
trator and bas not been discharged. 

Your petitioner représenta unto yout honors that the Seaboard Air Llne 
Railway is now in the hands of receivers appointed by thls honorable court 
to manage and conduct the business of the said rallroad company and operate 
it as a going concern. Theref ore, on conslderlng the premlses aforesaid. 
your petitioner, Perry L. Boatwright, as admlnistrator of the estate of I^aurie 
11. Boatwright, respeotfully pétitions unto your honors that he be permitted 
to bring and institute suit agalnst the receivers of the Seaboard Air Line 
Railway for damages for the wrongful kllling of the said IJaurie L. Boat- 
wright in the Circuit Court of the United States for the Northern District 
of Florida, 

[Slgned] , Perry L. Boatwright, Petitioner. 

William G.. Hodges and William H» EHis, for petitioner. 

PARDKE, Circuit Judge. The petitioner has no daim against the 
receivers of the Seaboard Air Line. If he had one growing out of 
their opération of the railroad property, no leave to sue in any court 
of compétent jurisdiction would be necessary. 

The petitioner's claim is one against the Seaboard Air L,ine Rail- 
way and he may sue said company iii any court of compétent juris- 
diction. If such suit is brought, and service of process shall be made 
upon any local agent of the receivers, the receivers will appear and 
défend for the railway company. Any judgment obtained will hâve 
to be certified to the United States Circuit Court for the Eastern Dis- 
trict of Virginia for payment. 



SOCCOESO V. PHII/ADBLPHIA & R. RY. CO. 

(Circuit Court, E. D. Pennsylvanla. January 13, 1909.) 

No. 144. 

Masteb and Sebvant (§ 235*)— Injubiœs TO^SEavANi—RAiLBOADS— Pkrsons on 

TBACK— OONTRIBUTOKY NEOLIGENCB. 

Plaintiiï's foremau directed him to cross the tracks, get certain coats, 
and loolc for any tools. PJaintlft' crossed the tracks in safety, picked up 
two coats, stepped again on the traçlcsto recross, and whlle crossing was 
struck by an englue slowly approachlng from the rear, the présence of 
which he did not observe. The engine gave no signal, and the foreman 
gave no warning; but plaintilï could hâve seen the engine, but a few 
yards away, if he had tumed his head to loolc along the tracks before he 
undertook to cross, llcld, that plaiutlflf was négligent as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 235.*] 

•For other casés see same toplc & § nombkh in :DieCi'& Am. Dlgs. 1907 to date, & Rep'r Indexes- 
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At L,aw. Motion to take qS nonsuit. 

Marcel A. Viti, for plaintiff. 
Gavin W. Hart, for défendant. 

J. B. McPHERSON, District Judge. The plaintiff was a laborer in 
the defendant's employ, and on July 36, 1907, was run over by an en- 
gine and suffered the injuries complained of. The négligence relied 
upon to support a recovery is the failure of a track foreman to give 
warning of the engine's approach, as appears by the following quota- 
tion f rom the statement of claim : 

"Whereupon it became and was the duty of the défendant to use due and 
proper care In the premises, and to furnish to the said plaintiff a reasonahle, 
safe, and proper place to 'work, and to operate the said business in a prop- 
er and safe manner and by means of proper and compétent employés, and 
to use due and reasonable care to warn the plaintiff of the approach of trains 
while he was working upon the tracks. Yet the défendant, not regarding 
its duty in this behalf, did not use due and proijer care in and about the 
premises, did not furnish the plaintiff a reasonably safe and proper place 
to work, did not conduct and operate its said business in a proper and safe 
manner, did not employ proper and compétent employés in and about the 
opération of the said business, and did not use due and reasonable care to 
warn the plaintiff of the approach of trains while he was working upon the 
tracks, as it w^as its duty to do; but, on the contrary, it carelessly and neg- 
ligently wiioUy neglected so to do, and carelessly and negligently couduct- 
ed the said business in an unsafe and improper manner in many respects, 
and more particularly in its failure to warn the plaintiff" of the approach 
of trains, while he was working upon the tracks, and the défendant further 
furnished the plaintiff a place unsafe to work in many respects, and partic- 
ularly rendercd unsafe by defendant's failure to warn the plaintiff of the 
approach of trains while he was working upon the tracks, and the défend- 
ant employed improper, incompétent, and uuskillful employés in and about 
the conduct of the said business, and particularly in and about the warning of 
the plaintiff of the approach of trains while he was working upon the tracks, 
and the défendant carelessly and negligently failed and neglected to warn 
the plaintiff of the approach of trains while he was working upon the 
tracks." 

Under the common-law rule, as interpreted by the Suprême Court 
of Pennsylvania, the plaintiff and the foreman would probably hâve 
been held to be fellow servants. The facts in the case of Spancake v. 
Railroad Co., 148 Pa. 184, 33 Atl. 1006, 23 Am. St. Rep. 821, which 
much resembles the présent dispute, are thus stated in the opinion : 

"The plaintiff's husband was one of a gang of men in the employ of the 
défendant company. At the time of the accident which caused his death, he 
was engaged with others in making repairs to the roadway. While so en- 
gaged he was struck by a passing train and killod. This suit was brought 
in the court bolow to recover damages for his death. It appears that one 
Solomon Peiffer was employed by the company as a track foreman, and that 
he had charge of the gang with whom Adam Spancake worked. The plain- 
tiff alleged that it was the duty of the said Peiffer to give notice of an ap- 
proaching train, and that this duty had been neglected; that by reason of 
this neglect Spancake was Idlled." 

Upon thèse facts the court ruled that : 

"Under ail the authorities, Peiffer was merely a co-employé or fellow work- 
man of Spancake, and for the négligence of the former the company is not 
responsible." 
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It is possible, perhaps, to distinguish this décision upon the ground 
that in Spancake's Case no évidence seems to hâve been given that the 
foreman was accustomed to give the laborers warning that danger was 
approaching, whereas some évidence upon this point was offered at the 
trial of the case novv under considération. But in the view I feel oblig- 
ed to take of the présent controversy it is unnecessary to détermine 
whether the distinction should be drawn, or, if it should, what effect 
the foreman's previous warnings might hâve upon thedéfendant's lia- 
bility. 

Neither do I think it important to construe the Pennsylvania statute 
of June 10, 1907 (P. L. 533), of which the first and secohd sections 
are as follows: 

"Section 1. Be it enacted, etc. That in ail actions brought to recover from 
an employer for Injnry suffered by his employé, the négligence of a fellow 
servant of the employé shall not be a defence where the injury was caused 
or contributed to by any of the foUowing causes; namely — 

"Any defeet in the works, plant, or machinery, of which the employer 
eould hâve had knowledge by the exercise of ordinary care; the neglect of any 
person engaged as superintendent, manager, foreman, or any other person In 
charge or control of the works, plant, or machinery; the négligence of any 
person In charge of or directlng the particular work in which the employé 
was engaged at the time of the injury or death; the négligence of any per- 
son to whose orders the employé was bound to conform, and did conform, 
and, by reason of his having conformed thereto, the injury or death result- 
ed; the act of any fellow servant, done in obédience to the rules, instruc- 
tions, or orders given by the employer, or any other person who bas au- 
thorlty to direct the doing of said act. 

"Sec. 2. The manager, superintendent, foreman, or other person in charge 
or control of the works, or any part of the works, shall, under this act, be 
held as the agent of the employer, in ail suits for damages for death or inju- 
ry suffered by employés." 

My reason for holding that this statute is not now controlling, and 
that any modification of the fellow servant rule that may be due to the 
previous warnings given by the foreman is equally ineffective, is based 
upon what I regard as an inévitable conclusion from the testimony, 
namely, the plaintifif is chargeable with contributory négligence. If this 
be true, neither the statute nor the modified rule above referred to will 
avail to support a recovery. The facts are few and clearly established. 
The plaintiff had been working ail day with other laborers upon the 
tracks of the défendant company. Within a few minutes of 6 o'clock 
he was directed by the foreman to cease the work he had been doing, 
and in préparation for quitting to cross the tracks for the purpose of 
fetching some coats that had apparently been laid alongside the rail- 
road, and also to look about for loose tools. He crossed the tracks in 
safety, picked up a coat or two, stepped again upon the tracks to re- 
cross them, and while walking between the rails was struck by an en- 
gine whose appearance and approach he did not observe. The engine 
gave no signal, and the foreman gave no warning, and for présent pur- 
poses I assume that the company was négligent. Nevertheless, I think 
that the nonsuit was properly entered because the plaintifE's contribu- 
tory négligence seems to be clear. He was no longer engaged in the 
work upon the tracks, where he may hâve been entitled to expect that 
the foreman would look ont for his safety and would give warning of 
the approach of danger. His faculties were no longer employed upon 
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that labor, which might fairly be regarded as so absorbing that he 
could not properly be asked to care for himself . He was simply walk- 
ing in a place of known and obvions danger; but he was free to look 
and listen for the approach of a train or an engine, and, if he had ex- 
ercised the commonest précaution in this respect, the in jury could not 
hâve been inflicted. The engine was not moving rapidly. It had corne 
a very short distance, and could not possibly hâve gained much speed ; 
but he had left wholly unguarded the quarter from which it approach- 
ed, for his back was turned toward that direction, although he was 
walking between the rails and was necessarily liable to be struck by a 
moving car or engine. Thèse are the brief and simple facts, and to my 
mind they witness so positively to the contributory négligence of the 
plaintiff that to state them seems to be sufficient. Plainly, if he had 
donc no more than turn his head to look along the tracks before he un- 
dertook to cross them, he could not bave helped seeing the engine only 
a few yards away. If he looked and saw it, he was reckless in turn- 
ing his back upon it without making sure that it was not moving or 
about to move. If he did not look at ail, he was certainly négligent 
in blindly taking the risk of beirig able to use the tracks with safety. 
There was nothing about the act in which he was engaged that pre- 
vented him from turning his head or using his eyes, and I see no escape 
from the conclusion that his déplorable injury was due to his own fail- 
ure to employ such elementary care as the situation obviously required. 
The motion to take off the nonsuit is overruled, and to this refusai 
an exception is sealed in favor of the plaintiff. 



In re YOUDELMAN-WAI^SH FOUNDRY CO. 
(District C«urt, E. D. New York. January 26, 1909.) 

1. Bankbtjptcy (§ 114*) — RiGiiTS OF Lasdlord— Possession of Keceiveb. 

Where a receiver in banliruptcy is actually in possession of rented 
premises to préserve tbe estate during a certain number of days, he 
should pay pro rata rent, at the reasonable value for that tlme, as an 
expense of maintenance. 

[Ed. Note. — E'or other cases, see Bankruptcy, Dec. Dig. § 114.*] 

2. Bankhdptcy (§ 114*) — Claims of Landlord— Taxes— Watee Eents. 

\'\'liere a landlord did not protect himself by taking from tbe tenant 
security for taxes and water rents, and the receiver of tbe tenant on 
taking possession did not become a tenant under a lease, the landlord's 
rlghts as against the estate, as regards unpald taxes and water rents, 
must be establised by proof before the référée as a gênerai claim against 
the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

Armstrong, Brown & Boland (Pierre M. Brown, of counsel), for 
petitioner. 

McKeen, Brewster & Morgan, for receiver and trustée. 

CHATFIELD, District Judge. The pétition in bankruptcy was 
filed upon the 16th day of September, 1908, and a receiver appointed. 
The bankrupt had been. in possession of the property for a portion of 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes- 



382 166 PBDBKAL REPORTER. 

a year under a lease by which the rent was payable in advance upon 
the Ist dây of each month, and in addition the lease contained a pro- 
viso that the lessee, who is now the bankrupt, should pay ail taxes 
and water rates accruing upon the property within 30 days after they 
became due. It appears that the receiver continued in possession until 
the 25th day of November, 1908, when a sale was had. The trustée 
has since given up the lease and surrendered the property, and the 
surrender has been accepted by the landlord. The taxes for the year 
1908, payable, not in advance, but fof the current year, became a lien 
on October 5, 1908, and hence during the occupation by the receiver. 
The water rates became due to the city on September 35, 1908, were 
not in advance, and were to be paid by the tenant by October S5th. 
The landlord has now made an application to hâve the receiver pay 
him the reasonable value of the use of the premises for the period of 
his occupation, and at the same time to pay the water rates and taxes 
which hâve accrued, amounting in the case of the water rates to 
$372.12, and taxes to $335.69. 

The receiver contends that he is not liable for rent prior to the Ist 
of October, inasmuch as he insists that the landlord has a provable 
claim against the bankrupt estate for his rent for the month of Sep- 
tember, and that the receiver is èntitled to the benefit thereof for the 
portion of that month in which he was in possession of the premises. 
This contention seems to be justified by some authorities; but this 
court has held in a number of instances that if the receiver is actually 
in possession, for the purpose of preserving the estate, during a certain 
number of days, he should pay, as part of the expenses of maintain- 
ing the estate, the pro rata rent, at a reasonable value, for that time, 
and in the same way this court has held in a number of instances 
that the receiver is èntitled to the benefit of being compelled to pay 
only a reasonable value for the property, if the rental value happens 
to be greater because of some contract liability which will resuit in 
a claim against the estate in the hands of the trustée, or against the 
bankrupt himself, if he should subsequently continue with the lease. 

In the présent instance, therefore, the matter may be referred to a 
spécial commissioner, if necessary, to détermine the reasonable rental 
value of the premises for the number of days during which the receiver 
was occupying the property ; but the item of water rates and taxes 
must be adjusted as between the trustée and the landlord, although the 
equities of the situation would appeal strongly in the landlord's favor, 
if any possible basis for allowance of a claim, for the benefit obtained 
by the estate prior to the bankruptcy, could be ascertained. If the 
landlord: had exacted security for such a large item, in addition to the 
customary rent, he coulfl avail himself of the security; but inasmuch 
as he did not p'rotect himself, and inasmuch as the receiver did not 
thereby become a tenant under the lease, the question of what claim 
the landlord may hâve against the estate must be left for proof before 
the référée as the facts ma,y then appear. 



IN EE SCHNABEL. 383 

In re SCHNABEL, 

(District Court, E. D. New York. January 26, 1909.) 

Bankkuptct (§ 418*)— Indebtedness— Pbiob Peoceedings. 

Where a bankruijt made no application for a dlsclaarge In original bank- 
niptcy proceedlngs, a judgment subsequently perfeeted on a claim prova- 
ble thereln dld not create a new debt whieh could form a basls for a sub- 
séquent proceedlng In bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 418.*] 

Constantine T. Timonier, for bankrupt. 
Hitchings & Palliser, for creditors. 

CHATFIELD, District Judge. The pétition shows that the bank- 
rupt was formerly a partner with one Casper Schnabel, and that the two 
partners filed, on or about April 34, 1899, a voluntary pétition in bank- 
ruptcy in this court. The proceedings were not terminated until the 
23d day of October, 1901, and the successors in business of one of the 
creditors in that proceeding obtained, on or about Mardi 10, 1902, a 
judgment for two claims which had been proved in the prior bankrupt- 
cy proceeding. Neither of the bankrupts in the original proceeding 
applied for a discharge, nor was the question of discharge raised in 
any of the litigation, so far as the présent record shows, until the 
présent time. Meantime, and upon the 8th day of May, 1908, the pe- 
titioner, Henry Schnabel, filed a voluntary pétition and schedules, 
showing two creditors, one of whom holds the judgment obtained 
against the copartners, and the other debt is claimed by the creditors 
to be fictitious. By stipulation the above facts hâve been certified to 
the court, and a motion to dismiss the proceedings made upon the 
ground that the proceedings upon the original pétition are a bar to an 
application for a discharge from the debt, which is the same as the one 
claimed in the old bankruptcy proceedings. 

The case is very similar to that of In re Kuffler, 155 Fed. 1018, pre- 
viously decided by this court, where a judgment perfeeted subséquent 
to the time of déniai of the application for discharge upon a claim prov- 
able in bankruptcy was held not to create a new debt, nor to form the 
basis for a subséquent proceeding in bankruptcy. The only appréci- 
able différence between this case and the one cited is that in the prés- 
ent instance no application for a discharge was made in the original 
proceeding, and it is therefore contended by the bankrupt that his mère 
default is not équivalent to a déniai. This point has been settled in 
the case of In re Weintraub (D. C.) 13 Am. Bankr. Rep. 711, 133 
Fed. 1000, and In re Bramlett (D. C.) 161 Fed. 588, following the 
décisions of the Circuit Courts of Appeals in Kuntz v. Young, 131 
Fed. 719, 65 C. C. A. 477, and In re Kuffler, 151 Fed. 12, 80 C. C. A. 
508. While the application of the rule in the présent instance is sé- 
vère, it seems to be impossible to distinguish between a bankrupt who 
fears to apply for a discharge and one who neglects to do so. 

Unless such a distinction could be satisfactorily fonnd, no differ- 

•For other cases see same topic & § numbee in Dec. & Am. Digs, 1907 to date, & Rep'r Inî^xes 
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ence in the application of the rule can be made, and for this reason the 
motion to dismiss, so far as a discharge against the judgment in ques- 
tion is concerned, must be granted. 



In re O'HARA. 
(District Court, M. D. Pemisylvanla. January 21, 1909.) 

No. ,875. 

Bankeuptcy (§ 482*) — AmaNiSTRATioN of Estate— Attobney's Fee. 

Bankr. Act July 1, 1898, e. 541, § 64b (3), .30 Stat. 563 (U. S. Comp. 
St. 1901, p. 344T), provides for paynieut out of tlie estate of oue reasouable 
attorney's fee for professloiial services actually reudered to tlie bank- 
rupt in involuntary proceedings wbile performing the duties requlred. 
HeM, tliat sucli duties were those previously enumerated in section 7a, 
in ald of tlie settlement of the estate, and tliat the section did not au- 
thorize the allovs^ance of a fee for services in endeavoring to sustain the 
bankrupt's exemption claim. 

[Ed. Note. — For otheu cases, see Bankruptcy, Cent. Dig. § 897; Dec. 
Dig. § 482.*] 

In Bani^ruptcy. On certificate from W. L. Hill, référée. 

A. Mitchell Pahner, pro se. 

ARCHBAIyD, District Judge. Counsel for the bankrupt was allow- 
cd a counsel fée of $50 for assisting the bankrupt in preparing and fil- 
ing his schedules, and now asks a like sum for services in endeavoring to 
sustain his exemption claim. There was considérable controversy over 
the exemption, including a hearing before the référée and an appeal to 
the court ; and, although the claim in both instances was disallowed, it 
m.ay well be thàt, as between the bankrupt and his attorney, the amount 
now asked for was fully earned. But the bankruptcy act (Act July 
1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]) only pro- 
vides in section 64b (3), for payment out of the estate of "one rea- 
sonable attorney's fee * * * for professional services actually 
rendered * * * to the bankrupt in involuntary cases while per- 
forming the duties herein prescribed ;" evidently referring to the duties 
previously enumerated in section 7a. In re Woodard (D. C.) 2 Am. 
Bankr. Rep. 693, 95 Fed. 955 ; In re Payne (D. C.) 18 Am. Bankr. Rep. 
193, 151 Fed. ,1018. Thèse are duties which aid in the settlement of 
the estate, which is no doubt the reason for the allowance to counsel, 
and among them the endeavor to secure for the bankrupt his exemp- 
tion claim is not one. In re Castleberry (D. C.) 16 Am. Bankr. Rep. 
430, 143 Fed. 1021. The same is true where the services hâve to do 
with obtaining a discharge, which shows the principle involved. In re 
Brundin (D. C.) 7 Am. Bankr. Rep. 296, 112 Fed. 306. 

The exceptions are overruled, and the action of the référée is af- 
firmed. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HARVEY V. TEXAS & P. RT. CO. 

(Circuit Court of Appeals, Fifth Circuit. January 12, 1909. Reliearlng De- 
nied February 2, 1909.) 

No. 1,782. 

1. Masteb and Servant (§ 102*)— Oeath or Servant— Safe Place— Duty to 

Pbovide. 

A master is bouiid to exercise reasonable care to see tbat the place 
and Instrumeiitalitles provlded for the servant's labor are such as will 
not expose him to unnecessary danger. 

[Ed. Note. — For otber cases, see Master and Servant, Cent. Dig. § 173; 
Dec. Dlg. § 102.*J 

2. Mastee and Servant (§ 101*) — Safe Place. 

A master Is négligent as respects his servants unless the plant and 
appliances furnished are such as would commend themselves to a reason- 
ably prudent man as reasonably safe under the circumstances. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 180, 
181; Dec. Dlg. § 101.*] 

3. Mastee and Servant (§ 28C*) — Deatii of Servant— Safe Place— Négli- 

gence— Question FOE Jury. 

Décèdent, an englne hostler, was Uilled in defendaufs ronndhouse, 
whlle slttlng in the cab wludow of au englne about to be taken to a coal 
chute, by his hyjs comlng in contact wlth a large post supporting the 
roundhouse, and standing wlthln about six Inches of the englne cab as 
it passed. Held that, In the absence of évidence that the post could 
not hâve been set further from the track, the évidence did not show that 
défendant was free from négligence, as a matter of law, in failiug to pro- 
vide a reasonably safe place to work. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 286.*] 

4. Mastee and Servant (§ 206*) — Injuries to Servant— Assumed Risk. 

In the absence of statute, the servant assumes the rlsks and dangers 
which ordinarily attend or are incident to the business in wliich he volun- 
tarily engages. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 550 ; 
Dec. Dig. § 206.*] 

5. Mastee and Seevant (§ 288*) — Injuries to Servant— Assumed Risk— 

Question foe Juky. 

A servant does not assume a risk, as a matter of lavp^, whlch the 
master has negligently created by doing or perniltting somethlng to be 
done, or by omitting some précaution which, in the exercise of ordlnary 
care, ought to hâve been taken. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
1068-1088; Dec. Dlg. § 288.*] 

6. Master and Servant (§ 288*) — Injuries to Sebvant>— Assumed Risk — 

Statutes. 

Under Gen. Laws Tex. 1905, p. 386, c. 163, provldlng that a rallroad 
employé shall not assume a risk of a defect or danger known to the 
défendant, or in case a person of ordlnary care would bave contlnued 
the service wlth kuowledge thereof, a rallroad eiigine hostler did not, as 
a matter of law, assume the risk of injury from a roundhouse post, 
negligently set too near the track, by which he was struck while slttlng 
in the cab wlndow with bis bips protrudlng therefrom, as the englne was 
belug taken from the roundhouse. 

[ISd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1068-1088; Dec. Dlg. § 288.*] 

•B'or other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
166 F.— 25 
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7. Masteb and Sebvant (§ 289*)— Death of Sebvant— Contbibutoey Négli- 

gence—Question POB JUBY. 

Décèdent and a co-employé, who were engine hostlers In defendant's 
roundhouse, sat In ttoe window of the cab of an engine as it was being 
taken to a coal chute where they were to load the tender. The hlps of 
both protruded to some estent from the cab window, and, whlle deeedent's 
fellow servant escaped, deeedent's hlps came In contact wlth a roundhouse 
post negllgently set toc near the track, and were crushed. Held, that 
décèdent was not négligent, as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. Ii 108»- 
1132; Dec. Dlg. § 289.*] 

8. Masteb and Sebvant (§ 89*) — Injtjbies to Sebvant— Scope of Employ- 

MENT. 

tinder the rule that a servant îs deemed in hls master's service when- 
ever présent to perform his duty and subject to orders, though at the 
given moment he may not be actually engagea in the performance of any 
given work, décèdent, an engine hostler, who was injured while sitting 
In an engine cab window on hls way to a coal chute about 200 yards from 
the roundhouse where he was to help coal the engine, was in the Une of 
duty at the time he was Injured, though he had no work to perform on 
the engine. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 89.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This action was brought by the plalntlfC in error against the défendant in 
error to recover damages for negllgently causing the death of her son, under 
a Texas statute allowing the mother to sue in such cases. The action was 
begun in a state court, and was removed on pétition of the défendant to the 
court below on the ground that the défendant was a corporation under the 
laws of the United States. The plaintiff alleged in her pétition that her son, 
W. S. Harvey, was In the employment of the défendant as a hostler's helper 
in and about the defendant's roundhouse. The place and clrcumstances of 
the accident were then alleged as follows: 

One of. the tracks entering said roundhouse, over which the englnes of de- 
fendant passed In entering and coming out of said roundhouse, was so con- 
structed and malntained by défendant that englnes being operated and moyed 
on said tracks passed between and very near, and In close and dangerôus 
proxlmlty to, posts or columns which stood upright about the entranee to the 
roundhouse, which said posts supported a portion of the roundhouse, and 
which were large, flrm, and secure, and said posts were by défendant maln- 
tained and kept so close to said tracks that englnes being operated on said 
tracks passed in dangerôus and close proximity thereto, and would almost 
strike against said posts, and that there was barely room for the engines to 
pass between the posts, ail of which facts and conditions were well known,to 
the défendant company ; and défendant company knowlngly constructed, kept, 
and malntained said tracks and posts as aforesaid, and knowiugly permitted 
them so.to be and remaln. The aforesaid conditions and surroundings were 
dangerôus to the llves and sàfety of the defendant's employés, Includlng said 
deceased, whose duties required them to operate and to be In and about de- 
fendant's engings whlle they were being operated in ^aid roundhouse, and 
this the défendant company well knew ; and the défendant was guilty of 
négligence in. so mamtalning the same, and in permltting the said tracks and 
posts to so bè and remain. On the date aforesaid, one of the defendant's 
engines was In said roundhouse and was about to be moved out of the same 
over the track aforesaid, and the said W. S. Harvey, in the discharge of hls 
duty and the performance of his services to the défendant company, was on 
said engine. Another of defendant's servants was in charge of and operating 
the said engine, and ran the same over the track and between the jjosts 
aforesaid, and said W. S. Harvey, havlng a portion of his body extending out 

•For other cassa see Bame toplc & § numbèr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the engine, was caught between one of sald posts and the engine, and was 
thus mashed and erushed, and thereby received Injuries from whlch he short- 
ly died. 

There were other averments of négligence on the part of the défendant 
not materlal to state, and averments of spécial damages. 

The answer of the défendant set up three défenses: (1) That the défend- 
ant was not gullty of négligence : (2) that the deceased had assumed the risk 
of the danger whereby he had lost his life; and (3) that the deceased was 
guilty of contributory négligence whereby he lost his llfe. 

The case was tried on thèse issues. 

The facts may be best stated by giving the substance of the testimony of 
each witness: 

J>. George testlfled: "I knew W. S. Harvey, and remember the circumstance 
of his receiving injuries at the Texas & Pacific shops at Marshall, in De- 
cember, 1905. I was helping hostie at that time. Mr. Harvey was helplng 
hostie also. The hostler is supposed to be the man who takes the engine 
in and out of the roundhouse; he is an engineer, and we are supposed to 
help them. We were supposed to help take the englues to the coal chute 
and coal them up; that is, put coal on them and get them ready to go out 
on the road ; that is what I mean by 'hostler helper.' I had been hostler 
helper since July of that year. Harvey was there vvhen I went there. When 
Harvey was injured, I was working in that capacity, as was Harvey also. 
He was on engine No. 248 that was going to be used for the passenger train. 
As well as I remember, it was between 1 and 3 o'clock when he was injured. 
When I first saw Harvey on the engine, it was in the roundhouse. We were 
sitting there talklng. Eli McGillery was the hostler or engineer ; I was 
helplng him. We were both, Harvey and I, sitting on the fireman's side of 
the deck of the engine. The engine was standing still when we iirst got on. 
Harvey was sitting in the front cab window, and I was sitting right behind 
him. The engine was moved backward. I was to the rear and he was to 
the front, both sitting in the cab window together, frontlng in the direction 
of the boiler and of the engineer, and the engine was started backward to be 
taken out of the roundhouse, to go to tlie coal chute and be supplied wlth 
coal, and carried to the dépôt. We were both sitting in the window with 
our backs to the outside ; the engine moving backward carried us sideways. 
I noticed nothing unusual in the way the engine moved out of the round- 
house, only that when it started Harvey was caught between the post and 
the cab window, and I noticed him and grabbed him and set him on the 
seat, and he fainted. We were sitting with our backs out the west window of 
the cab, toward the post ; the engine was moving south, and as Harvey passed 
that post it caught him and mashed him against the cab window, between 
the cab window and the post. He never made any outcry, never spoke a 
Word. We were sitting there talklng, and I just happened to turn my head 
at the time it caught him. It caught blm right through the bips. I set him 
down and he fainted. Wc were sitting there with our bodies partly stuck out 
of the cab Une, back this way (indicating). I had my feet sitting up against 
the boiler head. I passed the post flrst. Harvey was sitting further out 
than I was, I suppose ; if he was not, I would hâve been caught, too ; it 
never even brushed me ; I didn't f eel it. It was au oak or pine post ; I 
don't know whlch. It was stationary, a hard, substantial post. I suppose 
it was about 8x8, something like that. I don't know how near that cab passed 
to the post ; I don't e\en know now. Judging from the position Harvey was 
in when he gbt caught, I should say it was six or eight inches from the 
cab window. I suppose the post had been there ever since the roundhouse 
has been bullt. My attention had never been called to the fact of its being 
so close before. When the accident occurred, I called to the hostler and 
told him he had hurt Harvey, and we took him off the engine and put him 
on a stretcher. After we got him off the engine, he came to his sensés, 
and was then taken to the hospital. After they got him ofiC the engine, I 
went on and supplied the engine with coal. We only had a short time, and 
we went ahead with our work. Harvey died three or four days after 
that. I know that roundhouse had been there several years. Those posts 
were there when I went there, and they were in the same position with 
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référence to the track. Haryey and I were sitting tliere with our bodies jnst 
ovè* the window sill. That was nôt the usual way to ride. Of course, once 
In a while they will get up in there. Probably there Is a llttle rest, and they 
had rather sit op there than on the seat box. Once in a great while the 
fireman and the hostler helper get up in there and ride aromid. AVe had 
our bips stuck eut of the window, sitting on the window sill. The engine was 
standing still at the time we sat down. We remained sitting that way, and 
the engine was moved eut to be taken to the turntable and turned around. 
The Windows in the cab are for the purpose of giving breeze ; they are also 
used to look out for signais and tliings Of that kind. They are not used to 
protrude your body out, but to stick your head and shoulders out and look 
backward or forward, as the case may be; that is the principal use they 
are piit to. I don't suppose yoiir head and body would protrude from the 
window but mighty little in looking for and eatcliing signais — just far enough 
to see thein — just barely hâve to stick your head out. That was a straight 
track there. I had been there four or flve months at the time of the acci- 
dent. No other person had been hurt by this post or thèse posts up to 
that tinie that I ever heard of. This was my engine Harvey and I were on. 
MCGillery was the hostler, and I was supposed to help McGillery. Harvey 
was on the engine with ine. He dldn't bave any particular business on 
there. We were just sitting there talklng; that was ail we were doing. 
I was going to the coal chute to supply the engine with coal. Occasionally, 
Harvey and I worked together. We were not working together at that time. 
I don't know whether he had any idea of helping me coal up tliat engine at 
ail ; of course, once and occasionally we did help each other. Maybe once 
or twice a month I would assist him or he would assist me. I don't re- 
member how long it had been since he helped me coal up my engine. (Wit- 
ness was hère shown a statement in writing). I wrote this ; it Is my state- 
ment. I don't remeniber what time I made the statement. It was some- 
time in Ft. Worth. It was the time Reese Harvey came to Ft. Worth to 
see me. I hâve read it over ; and, af ter reading it, I will say that Harvey 
and I were sitting up there together at that time. Of course, we were flguring 
on working together at that time. This statement don't say anythlng al)out 
heretofore. We were flguring on working together at that time ; I was flgur- 
ing on him helping me work up that engine ; I don't know what he was 
flguring on. We had to take the engine out of the roundhouse before coallng 
up. Hè had said nothing whatever about what he was going to do. He 
had done nothing toward taking the engine out. We got on the engine while 
it was standing still. That was the usual place for the hostler and the 
hostler helper to get on the engine, In the roundhouse where it is cleaned. 
The hostler helper is sujiposed to ring the bell and get ready to take the 
engine out. The engine is cleaned and got ready to go out on the road. 
The hostler and hostler helper take charge of it at that place and carry it to 
the coal chute, and coal and water it and get it ready for the road, and 
carry It over to the dépôt where It is to be used. I got on the engine that 
af ternoon at the usual place. Harvey was up on the engine when 1 got 
on it. He carried his dinner that day, if I am not mistaken, or he got back 
before I did ; at least, I found him on the engine when I got back from my 
dinner. There was nothing for us to do until we got ready to go to the coal 
chute. One of us was supposed to ring the bell when we were ready to move 
the engine, when the hostler was ready to move it. There was no physical 
work further than that until we got to the coal chute. We çat on the engine 
15 or 20 minutes before the engine was ready to move. We were not 
waiting for anything particular ; we were simply waiting for time to take 
the engine out. It was the duty of one of us to ring the bell. I rung it 
myself. The reason for our working together was to make the work lighter 
for each of us. The laborious work was coaling up the engine. The remain- 
der of the work was principally signais, or watehing for signais and seeing 
that everything was clear. We had been working together every once in 
a while ever since I had been there. I thlnli I might state we did it once 
and occasionally. I had been there since the 12th of July, and I think proba- 
bly we had worked together that way half a dozen différent times up to that 
time. There was another hostler. I believe his name was Adams. He had 
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charge of anothèr eugine. My liostler liiid charge ot tliat partieular engiue 
that afternoon. I don't know what the otlier liostler was doing at that par- 
tieular time. I don't knoW whether he was dolng anything or not. I hâve 
already stated ail £ can say about whether it was usual or fréquent for me 
to help Harvey or him to help me. I don't know what Harvey was up there 
for at that partieular time ; he was not doing anythlug. He knew what 
was going to be done ; he knew quite well that that eugine went out to the 
passenger train, He knew the engine was to be coaled up. He knew it, 
because he had been there long enough to know when this passenger train 
went out, and what was to be done wltli that engine. I niade this written 
statement in the présence of Reese Harvey, and I reduced It to writlng and 
signed it myself. That was about January 15, 1900, in Ft. Worth, Tex. 
I said in this statement that we were working together so as to make the 
work llghter. That is true. I said we worked together once in a whlle. We 
probably might hâve been working together that day. He was on the engine. 
1 don't know, but I guess he was flgurlng on helping me coal up that engine. 
I don't know what he was ou there for, coming right down between man 
and man. I suppose that is what he was there for. To coal up this engine 
we had to go about 150 or 200 yards, and had to pass that post to get out 
of the roundhouse. I was in Mr. Jones' office some 10 or 15 days ago, when 
I made a statement whleh was taken down by a stenographer and reduced 
to writing. In that statement I said that it was the duty of the witness 
(deceased?) to asslst in earrylng this partieular engine to the dépôt. 'Harvey 
assisted other hostlers, and it was not unnsual, in fact it was fréquent, that 
both Harvey and the witness rode on the engines from the roundhouse to the 
coal chute, where the engines were coaled up.' Yes, I said that: I made that 
statement ; I said, 'from the roundhouse' ; I didn't say, 'in the roundhouse.' 
It was not unusual or infrequent that the hostlers rode on the engines to 
the coal chute to coal them up ; that is true ; I made that statement. The 
reason for our working together in coaling up the englues was to make 
the work lighter and easier. I made that statement, and it was true theu, and 
is true now. I had frequently gone to the coal chute and assisted in coaling 
up the engine — Harvey and I togetlier ; that was for the purxDose of making 
the work llghter on both of us. X would go to his engine and help him, 
luid he would go on my engine and help me. We would get on after the 
engine got out of the roundhouse, after the engine got off the turntable. 
The rouudhouse is a eovered slied, a kind of clrcular house with a roof over 
it. Tlie tracks are laid out dlverglng in every direction from the turn- 
table. The turntable is used to turn englues In the direction you want them 
to go. The turntable is about 20 or 30 feet from where Harvey and I got on 
the engine that partieular day. It is the length of an eugine. It was usual 
for Harvey to get on my engine after it got off the turntable out of the 
roundhouse. We didn't carry the engine to the coal chute together as much 
as we did singly ; we did do it occasîonally. At this partieular time Harvey 
got on the engine in the rouudhouse. I didn't mean to say that he got on 
the engine In the roundhouse a half a dozen times. I don't reniember his 
ever gettlng on tlie engine in the roundhouse before whlle I was hostler 
lielper. I don't remember ever gettlng on in the roundhouse myself. The 
only reason for gettlng on in the rouudhouse was to see how the water 
was. There is no reason why we should not get on in the roundhouse that 
I know of. There is nothiug to do until you get to the coal chute, unless 
you catch a signal, and to see that everythlng is runnlng in shape. I think 
Harvey was helper for a hostler by the name of Adams. I was helper for 
McGillery. Adams and his helper worked at the same roundhouse. I didn't 
get any orders from anybody when there was an engine to take out. I just 
knew from rotation what to do. Harvey was supposed to be subject to 
Adams' call ail the time. I was subject to McGillery's eall. The engine was 
just barely moving when it caught Harvey ; it had moved about flve feet. 
I don't remember what Harvey and I were talking about ; we were just josh- 
ing one another. It had nothing to do with our occupation. Harvey was 
working that day ; he vi-as on duty. The engines were kept in this round- 
house and prepared for duty, and were sent out from there to the coal chute 
to be equipped with coal for the road by the hostler and his helper." 
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R, R. Mingua testifled: "I remember the occasion of W. S. Harvey recelv- 
ing injuries from whicli he dled, in DecemBer, 1905. I was roundliouse fore- 
man at the time. Harvey was worlting under me as hostler helper. David 
George was hostler helper for McGillery, whlle Harvey was helper for Adams, 
I measured the distance from the post whlch struck Harvey to the cab 
wlndow of the ehgine. My recollection is it was between six and seven 
Inches. Harvey's duty was to coal up the engines, put water In them, and 
throw switches for the hostler. Harvey was subject to my orders. He knew 
from routine what his dutles were. Only two men are supposed to be on an 
engine, a hostler and his helper. That is ail that Is necessary. Harvey was 
not on his engine as a part of his duty. It was his duty to help Adams, and 
McGillery was on that engine. I don't know where Adams was at the tlme 
Harvey was hurt. David George and Will Harvey were both hostler helpers. 
and it was the duty of each to coal up and water engines when they came out 
of tÈe roundhouse to be prepared to take the road. There was no rule of 
the Company, nor any objection on the part of the company, against Harvey 
helping George to coal up his engine in order to save time and lighten the 
work ; there could not hâve been, and there was none. There was no objec- 
tion to George helping Harvey. There was no objection to either helping 
the other to lighten the work, but it was not the practice for them to help 
each other. It was not the fréquent practice. They practiced It to a certain 
extent, with my knowledge, of course. I observed them ; it was with my 
consent; it was entirely prôper; I could see no objection to their doing so. 
I did not object. I was foreman of the roundhouse. I don't know what yon 
call 'fréquent.' They dId swap work once in a whlle. It might occur once 
a day, and then would not occur again for a week. They did it openly in 
the regular routiiie of their work, with my knowledge and approval, and with- 
out objection by anybody. I had been foreman of the roundhouse about a 
year and a half or two years. I measured the proximity of the post in ques- 
tion to a passlng engine — -that is, engine 248 — since Harvey was killed. I 
measured from the window slll, rlght where Harvey was sitting. The reason 
I did not préserve the figures I made showing the distance was because I 
gave them to the office, and I supposed they preserved them. I made a mém- 
orandum of the distance and gave it to the master mechanic. I had notlced 
before this accident the proximity of this post to a passlng engine ; I had 
observed it for a year or two. The post remained in the identleal position it 
was in when I came there; it had been there ail the time. The company 
bas about 10 or 12 eugines of the same size as this 248. They went in and 
out of the roundhouse on this track and other tracks. There are 19 tracks 
in the roundhouse. The roilnrtUouse is in a kiud of crescent shape ; the 
turnta...Ie is hère (Indicating), and there are 19 tracks diverglng — comiug into 
the roundhouse. Each of thèse traclcs runs between posts. There is some 
différence in the distance between them ; I don't know how much ; I judge a 
couple of inches. I would not say there is more than a couple of inches. 
They are practically the same distance. There is perhaps that distance 
from each of the 19 tracks. I hâve known, as foreman of the roundhouse, 
that thèse posts were that close to the engines passlng in and out. Engines 
were brought in the roundhouse for repairs after a trip on the road. I re- 
member wheré I was when the accident occurred ; I was in the otiice ; I 
didn't see it. The hostler and helper had to go from the roundhouse to the 
coal chute in order to prépare the engine for the road. That is about 150 
or 200 yards from the roundhouse. The helper ,usually rode on the engine 
from the roundhouse to the coal chute. It is pretty hard to say where they 
usually got on the engine. They got on. sometlmes at the table, sometimes 
in the roundhouse, and wherever it sulted them. There was no stipulated 
place to geton; there was no rule about where they should get on the 
engine. It was entirely proper for the hostler helper to get on in the 
roundhouse before the engine was started to be moved onto the turntable." 

E. A. McGillery testifled: "I remember the occasion when Harvey got 
hurt in the roundhouse. I was hostler. Harvey was hostler helper ; he 
was helping Adams. George was my helper. I didn't know any one was 
on my englue but George at the time of the accident. I was on the engineer's 
side of the engine, on the seat box, when the accident occurred. They were 
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on the other side of the boiler, on the left-hand side. The boiler cornes clear 
back through the cab; it was between me and them. It cornes up a little 
hlgher than my head, sitting down. From my seat I could not see thèse other 
two nien on the other side. The flrst time I knew Harvey was hurt was 
when George ran around and told me that we had hurt him. I had got the 
engine ont of the roundhouse and the tank on the turntable when I knew 
anything about it. George informed me he was hurt, and I stopped immedl- 
ately and ran around there, and he was on the left-hand side laying In the 
cab. The engine was not moving fast It had made only about two révolu- 
tions. I don't suppose it was going a mile an hour; it was as slow as an 
engine could he moving. I don't know how long George had been my helper. 
I believe that was the first day that month; I don't remember. My recol- 
lection is the accident occurred on December 15th, and that I went to hostling 
that morning. I don't remember whether I had hostled any during that 
month or not before this. I had hostled within two months, I know. I 
think I hostled ail along through the month before the accident. I can't say 
how much I had done within the past two months ; I didn't charge my mind 
with the number of days. This was the flrst day I had had Harvey with 
me that month. I can't say whether he had served with me the previous 
month or not. He helped other hostlers. I don't know how many hostlers 
there were ; there were a good many extra men. I don't know how niany 
regular hostlers — I believe two night and two day hostlers. I believe Adaras 
and Cowan were the regular hostlers at the time of this accident. I don't 
mean to say that David George was the only man who was acting as helper. 
It was the duty of the hostler helper to go out with the engine to the coal 
chute and get water and coal. I can't very well say whether or not it was 
the common or frectuent practice, when they had that duty to perforni and the 
other helper was not actually engaged at the moment, for him to help do 
the work In order to make it lighter ; I can't say whether it was or not. It 
dld not commonly occur between David George and Will Harvey, not that I 
remember. The only time I remember was when Harvey was killed. There 
was no objection to it. I don't say it dld not frequently happen ; I say I 
didn't notice it. I paid no particular attention to it. There was no objection 
to it that I know of. I know of no reasou why there should be objection to It. 
The hostlers generally get on the engine In the roundhouse ; they are supposed 
to get on there. I knew thèse posts were close to the tracks. I didn't know 
how close they were ; I don't know now how close they are. They are six or 
eight iuches, I should judge, but this is only an estimate. I got to Will Har- 
vey immediately af ter I was notlfied that he was hurt, and he was then laying 
in the cab unconscious." 

Mrs. Amanda Harvey testified: "W. S. Han'ey was my son. He is dead. 
He died December 18, 1905, in the hospital at Marshall, Tex. He is the one 
Mr. George bas been testifying about. He dled in the hospital from his in- 
juries vvhich Mr. George bas testified about. He was hurt on December 15th. 
about 10 minutes after 1 o'clock, and died the 18th. He was iujured on the 
left side, from the spine around on his side. and his hip wns ail mashed, and 
his left side. I think his kidneys were mashed, but no bones were broken. 
He was in very good health prior to that. I am a widow. Sly family was 
composed of W. S. Harvey and Eeese Harvey. my two sons, and niyself. W. 
S. Harvey was 28 years old, lacking a few days. At the time he was hurt, I 
was 62 years old. He was making $50 per month, sometimes more; and he 
gave me half of his wages. He was unmarried." 

The court directed the jury to return a verdict for the défendant, and the 
plaintifC duly excepted. On the verdict so retumed, judgment for the défend- 
ant was entered, and the case is brought hère on wrlt of error, the plaintlfî 
having assigned that the court erred in directing the verdict. 

Cone Johnson, Jas. M. Edwards, and S. P. Jones, for plaintiff in 
error. 
■ F. H. Prendergast (W. L. Hall, of counsel), for défendant in error. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 
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SHELBY, Circuit Judge (after stating the facts as above). 1. It 
is a gênerai rule that the master mvist provide a reasonably safe place 
for the servant to work. He is not an insurer of his servant's safety, 
but as to the place of labor and the instrumentalities furnished, the 
master is bound to exercise such care as a prudent man wôuld exercise 
under the circumstances, ànd he must see to it that the instrumentalities 
are not such as will expose the servant to unnecessary danger. It 
follows that the master is in default as respects his servants unless 
the plant and appliances furnished are such as would commend them- 
selves to a reasonably prudent man — "such as a prudent man would 
furnish if his own life were exposed to the danger that would resuit 
from unsuitable or unsafe appliances." The doctrine is now unques- 
tioned that the master is obliged to furnish adéquate and reasonably 
safe appliances and premises with o" in which the servant is required 
to perform his duties. 1 I^abatt on Master and Servant, § 33a. The 
difficulty is not in ascertainng the principle, but in its application. 

The plaintiff's son was killed in the défendant's roundhouse by the 
defendant's engine. The deceased was riding on the engine, and was 
crushed against one of the posts that supported the roundhouse. The 
post stood so close to the track that it came within about six inches of 
the engine cab as it passed the post. It does not appear from the rec- 
ord that it was necessary that the post should be so close to the track 
in order to serve its purpose as a part of the roundhouse. The rec- 
ord reveals nothing to forbid the inference that the post could hâve 
been placed at a greater distance from the track and still hâve served 
the same purpose. 

It has been frequently held, and seems consonant with sound reason, 
that négligence may be imputed to a master wlienever an instrumen- 
tality, plant, or place of business furnished by him is of such a char- 
acter that his servant is subjected to vmnecessary dangers, or to danger 
greater than is reasonable or proper. 1 Labatt on Master and Servant, 
§ 33. This doctrine has been applied in holding a railway company 
guilty of négligence where it allowed a switchstand to be so near a 
track that it extends to within "9 or 10 inches of passing cars" (Pid- 
cock V. U. P. Ry. Co., 5 Utah, 613, 19 Pac. 191, 1 L. R. A. 131) ; 
where a telegraph pôle was allowed to stand within 13 inches of a pass- 
ing car (Hall v. U. P. Ry. Co. [C. C] 16 Fed. 744) ; where a stock 
chute was within 5 to 7 inches of a freight car as it passed (Keist v. 
Chi. G. W. Ry. Co., 110 lowa, 33, 81 N. W. 181); where a telegraph 
pôle stood so near the track that it cleared the passing car only 30 
inches (Crandall v. N. Y., N. H. & PI. R. R. Co., 19 R. L 594, 35 
Atl. 307) ; where a projecting rock was allowed to remain near enough 
the track to endanger a brakeman on a ladder at the side of a passing 
car (Ga., Pac. Ry. Co. v. Davis, 93 Ala. 300, 9 South. 353, 35 Am. St. 
Rep. 47) ; where a switch at a height of 3 feet reached within 7y2 
inches of a passing engine (Colf v. Chi., St. P., M. & O. Ry. Co., 87 
vVis. 373, 58 N. W. 408) ; where a trestle stood within Wi/o inches 
of a passing car (Robel v. Chi., M. & St. P. Ry. Co., 35 Mmn. 84, 
27 N. W. 305) ; where a switch reached within 9 inches of a passing 
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car (Sou. Kan. Ry. Co. v. Michaels, 57 Kan. 474, 46 Pac. 938); and 
where a switchstand was "too near the track" (Bonner v. I^a None, 
80 Tex. 117, 15 S. W. 803). 

It is not only the duty of the master to construct a safe plant or to 
hâve safe premises, but it is his duty to keep them safe. A structure 
too near the track may be permitted to stand for years without at- 
tracting attention until some unfortunate accident occurs. But this 
does not rcHeve the railroad company of the charge of négligence 
in so constructing the road, or in permitting it to remain in a condition 
dangerous to the safety of the servant. Wood v. L. & N. R. R. Co. 
(C. C.) 88 Fed. 44. If a post is unnecessarily too near the track for 
safety, it should be moved. The fact that it is a part of a permanent 
structure may add to the expense of the change, but the question of 
cost is insignificant "when weighed in the balance against péril to 
human hfe." L,. & N. R. R. Co. v. Hall, 91 Ala. 112, 123, 8 South. 
371, 375, 24 Am. St. Rep. 863. See, also, C, O. & G. R. R. Co. v. Mc- 
Dade, 191 U. S. 64, 66, 24 Sup. Ct. 24, 48 L. Ed. 96. 

Waiving other questions for considération later, we are of opinion 
that the case could not properly be taken from the jury on the ground 
that there was no évidence showing, or from which the jury might 
infer, that the défendant company was négligent in permitting the 
post to stand so near the track. 

2. In the absence of a statute changing the rule at common law, 
it is implied in the contract of hire that the servant risks the dangers 
which ordinarily attend or are incident to the business in which he 
voluntarily engages for compensation. But in affirming this doctrine, 
the Suprême Court has said : 

"It Is equally implied in the same contract that the master shall supply the 
physical means and ageneies for the conduct of his business. It is also im- 
plied, and public policy requires, that in selecting such means he shall not be 
wanting In proper care. His négligence in that regard is not a hazard usu- 
ally or necessarily attendant upon the business. Xor is it one which the serv- 
ant, in légal contemplation, is presumed to rlsk, for the obvions reason that 
the servant who is to use the instrumentalities provided by the ir.aster has, 
ordinarily, no connection with their purcliase in the flrst instance, or with their 
préservation or maintenance in suitable condition after they hâve been sup- 
plied by the master." Hough v. Uailway Co., 100 U. S. 213, 217, 25 L. Ed. 612. 

It follows that a risk which the master has negligently created by 
doing or permitting something to be done, or by omitting some pré- 
caution which, in the exercise of ordinary care, ought to hâve been 
taken, cannot be regarded as one of the ordinary risks of the em- 
ployment which the servant, as matter of law, is presumed to hâve 
assumed. 1 Labatt on Master and Servant, § 270 ; Ford v. Fitchburg 
R. R. Ce, 110 Mass. 240, 14 Am. Rep. 598. And this doctrine has 
been applied to cases where permanent objects were perr^itted to 
stand needlessly and dangerously near to a railroad track. Murphy 
V. Wabash R. R. Co., 115 Mo. 111, 125, 21 S. W. 862; Pikesvillé, 
etc., R. R. Co. V. Russell, 88 Md. 563, 42 Atl. 214. 

But we need not examine this défense further as a question at com- 
mon law, nor consider the efifect of deceased's knowledge or want of 
knowkdge of the defect, for there is a statute of the state of Texas 
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which is applicable on this point. For convenience of référence, it 
is copied in the margin.^ 

The effect of this statute is that, if it be f ound that the death of the 
deceased was caused by the wrong or négligence of the défendant, 
and if the défendant knew of the defect and danger, the plea that the 
deceased had assumed the risk could not prevail ; nor could such plea 
prevail if the facts were such that "a person of ordinary care would 
hâve contintted in the service with the knowledge of the defect and 
danger." Even if the facts were such that at common law the de- 
ceased would hâve been held to hâve assunied the risk, this statute, 
on the évidence in the record, would forbid the trial court to instruct 
the jury peremptorily to find for the défendant on the plea of assump- 
tion of risk. 

3. We corne now to the question of contributory négligence. There 
are many cases in the state courts and the lower fédéral courts which 
show reluctance in submitting controverted facts, or facts from which 
différent inferences may be drawn, to a jury when the action involves 
questions of négligence and contributory négligence in a suit by a 
servant against the master growing out of personal injuries. Labatt 
says that : 

"The American courts * * * hâve gone to such extrême lengths in con- 
troUing and setting aside verdicts that it seems to be often diflicult, if i:ot im- 
possible, to acquit them of Ignorlng altogether the true bouiubii-y Une between 
their own functlous and those of jurles." 1 Labatt ou Master and Servant, 
§ 330. 

Beven shows that there was the same tendency in the lower courts 
in England, caused, he suggests, by the fact that some judges were 
"impressed with the frequently unjust décisions of juries in favor of 
injured people .against wealthy corporations." 1 Beven on Negli- 

1 Be It enacted by the Législature of the State of Texas: 

Section 1. That in any suit against a person, corporation or receiver oper- 
ating a railroad or Street railway for damages for the death or personal in- 
jury of an employé or servant, caused by the wrong or négligence of ,sueh per- 
son, corjtoration or receiver, that the plea of assumed risk of the deceased or 
injured employé where the ground of the plea Is knowledge or means of knowl- 
edge of tUe defect and danger which caused the iujury or death sliall not be 
available in the following cases: 

First. Where such employé had an opportunity before being injured or killed 
to inform the employer or a superlor entrusted by the employer with the au- 
thority to remedy or cause to be remedied the defect, and does notlfy or cause 
to be notified the employer or superlor thereof within a reasonable time, pro- 
vided'it shall not be neçessary to give such information where the employer 
or such superlor thereof already knows of the defect. 

Second. Where a person of ordinary care would hâve eontlnvied In the serv- 
ice with the knowledge of the defect and danger, and in such case It shall not 
be neçessary that the servant or employé give notice of the defect as provid- 
ed in subdivision 1 hereof. 

Sec. 2. The fact that there is now no adéquate law protecting employés on 
railroads in their employment from damages in operating détective machlnery 
créâtes an emergency and an Imperative public necesslty that the constltu- 
tional rule which requires bills to be read on three several days in each house 
be suspended, and said rule is hereby suspended, and this act shall take effect 
and be in force from and after Its passage, and it is so enacted. 

Approved April 24, 1905. 

Gen. Laws Tex. 1905, p. 380, c. 163. 
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gence, 148. But the House of Lords in England, and the Suprême 
Court in this country, hâve endeavored to correct this tendency, and 
hâve indicated that thèse cases, like others with disputed facts or facts 
subject to différent inferences, should be submitted to the jury. 1 
Beven on NegHgence, 149, and cases there cited ; Jones v. E. T. V. & 
G. R. R. Co., 128 U. S. 443, 9 Sup. Ct. 118, 32 L. Ed. 478. 

It was the duty of the enginemen, or hostlers, to move the engines 
in and out of the roundhouse. Harvey, the deceased, was a hostler's 
helper. It was his duty to help "coal" the engine at the coal chute, and 
to help the hostlers in moving the engines. He got on the engine in 
the roundhouse, and was with D. George, who was also a hostler's 
helper. Harvey and George sat down in the cab window, with their 
faces toward the înside and their backs toward the outside. Sitting 
this way, their bips protruded from the window. The engine was 
moved backward very slowly, and was to be backed only a short dis- 
tance. His conduct is not to be measured by rules applicable to fast 
travel on an ordinary train. Denver & B. P. R. T. Co. v. Dwyer, 
20 Colo. 133, 136, 36 Pac. 1106. George was sitting beside the de- 
ceased, but nearer the rear end of the cab. As the engine backed, 
George passed the post first and in safety, but Harvey was caught 
between it and the cab window, and killed. Mingus, the roundhouse 
foreman, measured the distance from the window to the post, and 
gave the mémorandum made by him at the time to the master mechanic. 
This mémorandum was not produced, but Mingus said that the dis- 
tance of the post from the window was "somewhere between 6 and 7 
inches." The Windows were at times used as places through which 
to receive signais given by defendant's servants to the hostler moving 
the engine. To receive signais, it was often necessary for the one 
receiving them to protrude somewhat beyond the side of the cab. The 
raost critical mind finds nothing in the conduct of the deceased to 
criticise as reckless or imprudent or négligent, unless it be the fact 
that he sat in the window. George also sat in the window and passed 
the post in safety, and one would hesitate to say that ail fair-minded 
men would hold that his act showed a want of ordinary care. The 
record does not show the width of the window sill, nor does it show 
the width of the engine, nor how much wider it was than the other 
engines generally in use there. It is shown that the post that struck 
Harvey stood nearer to the track than other posts to other tracks in 
the roundhouse, but it is not shown exactly how much nearer. The 
mémorandum of the measurement not being produced, it is not cer- 
tainly shown how close the post in question stood to the track. In 
this condition of the proof, it is a matter of inference as to what ex- 
tent Harvey's person protruded beyond the line of the cab. It is only 
certain that he sat in the window and was struck by the post. 

Does the fact that the deceased sat in the window, in view of ail 
the other évidence, show a want of ordinary care? Was the act so 
clearly significant of négligence that, taken with ail the évidence, no 
other inference could be reasonably drawn from it? If it be as- 
sumed that the deceased knew the proximity of the post and the dan- 
ger his position put him in, no one could deny that his action was 
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reckless ,* but to assume that he had knowledge of the péril caused by 
the post and the breadth of the cab would be to ignore the instinct 
of a man to protect his own Hfe, and also to ignore his right to assume 
that the road was so constructed as to be reasonably safe to servants 
who gave or received signais from the window. Can it be that aU 
reasonable men would infer from the évidence that the deceased had 
knowledge of the facts and the danger, and, with such knowledge, 
assumed the position of péril? Unless he is chargeable with knowl- 
edge of the danger, he is not chargeable with négligence. Contribu- 
tory négligence is "predicable only where the servant understood the 
conditions and the resulting dangers"; and the learned author adds, 
"the case is always for the jury if it is not a necessa;"y déduction from 
the évidence that he did understand those conditions and those dan- 
gers." 1 Labatt on Master and Servant, § 330. 

Riding on cars, and the position, whether standing or sitting, of the 
servant or passenger so riding, relates to conduct in the ordinary af- 
fairs of life, and, when the prudence or recklessness of such conduct 
is in question, it is a matter of ordinary reasoning which may be prop- 
erly and justly left to the jury. 1 Beven on Négligence, 149. To a 
judge who may not hâve had expérience from observation of the 
ordinary conduct of young workmen riding on engines, the position 
taken by the deceased may seem not only wanting in dignity, but in 
ordinary prudence, while to a jury of 12 men coming from différent 
walks in life, probably familiar from observation or expérience with 
the ordinary habits and manners of men under the circumstances in- 
volved, the act of the deceased in taking his seat in the window of the 
cab, considered in the light of ail the évidence, might not appear neces- 
sarily imprudent nor wanting in ordinary care. 

In analogous cases there are many opinions and expressions of 
courts of high authority tending to support our conclusion that in a 
case like this the question of contributory négligence is for the jury. 
We refer briefly to a few of them. In Coughlan v. Cambridge, 166 
Mass. 368, 44 N. E. 318, the plaintiff, who sued for personal injuries, 
got on the car, and, the floor of the car being wet, he sat on the edge 
of the car, with his feet inside, holding on with both hands, until 
thrown off and injured in conséquence of the car's passing rapidly 
over a switeh and then coming to a sudden stop. The court, without 
dissent, said, "We cannot say that his manner of riding was négligent." 
In Johnston v. Oregon S. L- Ry. Co., 23 Or. 94, 31 Pac. 283, it was 
held that the question of contributory négligence was for the jury, 
where a switchman was killed while riding upon a ladder on the side 
of a car past a switeh pôle but 20 inches from the wall of the car 
and 4 feet from the track. In Brown v. Sullivan, 71 Tex. 470, 476, 
10 S. W. 288, where the woman injured was standing in the door of 
a car, the question of lier négligence was held to be for the jury. In 
Pennsylvania R. R. Co. v. Zink, 136 Pa. 388, 17 Atl. 614, the servant 
put his left foot into the iron stirrup at the right-hand side of the 
front end of the front car, his right foot on the bumper, and one of 
his arms over the side of the box of the car to hold himself on. The 
car, which was being pushed to a siding about 300 yards distant, was 
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running at a speed of 5 or 6 miles an hour. It was derailed, and the 
servant was killed against a pile of lumber 30 to 40 inches away from 
the side of the car. The court held that the question of the decedent's 
contributory négligence was for the jury. In Northern Pacific R. R. 
Co. V. Egeland, 163 U. S. 93, 98, 16 Sup. Ct. 975, 41 L. Ed. 82, it was 
held that, in jumping from a train going about four miles an hour, the 
servant being injured thereby, his négligence is not so obvious as to 
be a necessary légal conclusion, but is a question for the jury. In 
Washington & G. R. R. Co. v. Harmon, Adm'r, 147 U. S. 571, 580, 
13 Sup. Ct. 557, 560, 37 L. Ed. 284, Mr. Chief Justice Fuller, com- 
menting on the conduct of one who stood on the platform, "or even 
upon the steps," said that it "might not be négligence in ail cases, and 
certainly not négligence in law. * * *" 

The case of Texas & Pacific Ry. Co. v. Johnson, 106 S. W. 773, de- 
cided by the Court of Civil Appeals of Texas, should be considered 
for more reasons than one. There, plaintifï's action against the rail- 
road Company was sustained on facts very much like the case at bar. 
The post of the roundhouse stood within fîve inches of the passing 
engine, and the servant in charge of the engine had his head crushed 
betvi'een the cab and the post. He, of course, had his head out beyond 
the line of the side of the cab, otherwise he would not hâve been killed. 
It appears from the opinion of the court that he may hâve put his head 
out to receive and transmit a signal ; "or, it may be, he only wanted 
to see what the machinist was doing, and thus ascertain when the 
foreman would probably cease the opération of the engine and turn 
it over to him." The learned attorney for the défendant company 
contends that the Johnson Case does not apply hère, because the serv- 
ant in that case leaned out of the window in the performance of a 
duty, but that Harvey, the servant in the case at bar, was not shown 
to hâve been looking for signais. That is true, and, while it makes a 
différence between the two cases, it cannot excuse the négligence, if 
it is proved, of the défendant, nor does it deprive the deceased of the 
protection of the law if he was in the exercise of ordinary care. The 
différence in the cases cannot properly take the one at bar from the 
jury, if Harvey had the right to assume that it would be safe to lean 
out of the window to give or receive signais. It is not probable that 
he protruded from the cab as much in sitting in the window as one 
would protrude from it in giving or receiving signais. The same dis- 
tinction and contention was pressed on the court in Kansas City, M. 
& B. R. R. Co. V. Burton, 97 Ala. 240, 255, 12 South. 88, 95, and the 
court held : 

It is "common knowledge that on freight trains, tliere being fréquent occa- 
sions for the communication of signais from différent parts of the train to the 
engine and no otlier practicable means to this end, It is often necessary for 
f'uiployés to extend their persons beyond the surface of the cars to give sueh 
signais. In view of ali of this, the assurance of safety in being on the sides, 
or beyond the surface of such cars, which is imported thereby, the conséquent 
idea of the absence of danger from such position which must naturaliy be en- 
gendered among employés, we cannot my that an employé is négligent in ex- 
tending his persan beyond the car, even when under the immédiate circum- 
ntances it is not necessary for him to do so in the diseharge of his duties, 
uuless he knows of obstructions, or has reason to believe there are obstrue- 
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tlons, which inject an élément of . danger beyond the ordlnary Into the situ- 
ation." (Italics ours). 

We are of opinion that the learned trial judge was not authorized 
to direct a verdict for the défendant on the ground that, as a matter of 
law, the deceased was guilty of contributory négligence. 

4. The learned couhsêl for the défendant contends that the deceased, 
at the moment of the accident, "had no duty to perform on the engine, 
arid merely boarded it to be carried down to the coal chute, at which 
place his duty called him to assist in coaling the engine." It is true 
that he was not engaged in the performance of any work at the mo- 
ment he was struck. The évidence tends to prove, or, at least, the 
inference is permissible, that he was not only on the way to the place 
where he was to work, but that he was subject to orders, and was 
ready to help, if needed, in the moving of the engine. The évidence 
tends to show he was on duty. He was on his way to the coal chute 
about SOO yards distant, where he was to help in putting coal on the 
engine, and had mounted the engine, as was usual, or, at least, as was 
not unusual, in the roundhouse, to go on it to the coal chute. We are 
of opinion that the servant should be deemed in the master's service 
whenever présent to perform his duty and subject to orders, although 
at the given moment he may not be engaged in the actual performance 
of any work. East Line & Red River R. R. Co. v. Scott, 71 Tex. 703, 
10 S. W. 298, 10 Am. St. Rep. 804 ; St h., A. & T. Ry. Co. v. Welch, 
72 Tex. 298, 10 S. W. 539, ^SL. R. A. 839. "They also Serve who only 
stand and wait." 

The judgment is reversed, and the cause remanded for a new trial. 



MBMPHIS TRUST CO. et al. v. BROWN-ICETOHUM IRON WORKS. 

(Circuit Court of Appeals, Slxth Circuit. January 20, 1909.) 

No. 1833. 

1. AebitbÀtion and Awabd (§ 16*)— ExECTJTOEY Agbeement— Révocation. 

A naked executory agreement, not under a statute or rule of court, 
to submit disputes to arbitra tion, is revocable at the wlll of either party 
In advance of arbitration and award. 

[Eld. Note. — For other cases, see Arbitration and Award, Cent. Dig. §§ 
64-66; Dec. Dlg. § 16.*] 

2. AEBITBATION AND AWAED (§ 9*) CLAIMS— RiGHT TO SUE— CONDITIONS PEE- 

CEDENT. 

When an agreement to arbltrate is collatéral to and Independent of the 
other provisions of the contraet, sueh arbitration is not a condition pré- 
cèdent to the right to sue for such provision, in which case the remedy 
for refusai to arbltrate is by action for breach of that agreement, but if 
it is stipulated that arbitration shall be a condition précèdent to recovery 
no action can be malntalned without actual or tendered compliauce there- 
wlth. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. § 
30; D«c. Dig. § 9.*] 

3. CoNTEACTS (§ 284*) — Building Contbact— Disputes— Aebitbation. 

Where a building contraet provided that the architect should détermine 
finally ail niatters in dispiite, and that final settlement should be had and 

•For other cases see same topic & § KtJMBEiî in Dec.'fi -Am. Digs. 1907 todate, & Rep'r Indexes 
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payments made on archltects' cer 'Iflcates, such provisions were not mere- 
ly collatéral, but were of the essence o£ the agreement, and could not be 
revoked by elther party, but actual or tendered compliance was a con- 
dition précèdent to a recovery thereon. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. § 1308; Dec. 
Dlg. § 284.*] 

4. CoNTBACTS (§ 284*) — Building Contbact— Abbitration— IIffeot or Awaed 

— CONCLTJSIVENESS. 

Wliere a building contract provided that the architect should finally 
détermine ail disputes between the parties, an award made by virtue of 
such provision, in the absence of fraud or such gross mistake as would 
Imply bad faîth or fallure to exercise honest judgment, is binding on 
both parties so far as It Is conflned to disputes actually subsisting and 
open to arbitration. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1326, 1331; 
Dec. Dlg. § 284.*] 

5. CoNTBACTs (§ 284*) — Building Contbact—Aebitbation— Substitution of 

Abbitbatob. 

Where a building contract provided that ail disputes should be finally 
determlned by the arbitration of B., and authorized substitution of 
anotlier in his stead, the substitution of G., on B.'s inabillty to act, was 
under the original agreement and was not a new agreement for arbitra- 
tion. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 284.*] 

6. Conteacts (§ 285*) — Building Contract— Arbitbation— Disqualification 

OF Abbitbatob— Interest. 

An arbitrator under a building contract was not disqualifled because 
of interest because he was a member of a flrm of archltects which one 
of the parties charged with responsibility for delay in approving detailed 
drawings, there belng nothing to indlcate that the archltects would be- 
come llable to the owners in case they were at fault as between them 
and the contractors. 

[Ed. Note. — For other cases, see Contracts, Dec. Dlg. § 285.*] 

7. Conteacts (§ 322*) — Building Contbact— Arbitration— Qualibication of 

Abbitbatob— Intebest—Relationbhip of Parties — Knowledge — Evi- 
dence. 

Evidence lielâ to warrant a finding that a contractor had knowledge 
of the relations of an arbitrator to the owner prior to the arbitrator's 
sélection. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 322.*] 

8. Conteacts (§ 292*) — Building Contbaot— Abbitbation— Bad Faith. 

Failure of an arbitrator to clearly recite in the award the action of 
one of the parties In its attendance before the arbitrator, and its attempt- 
ed withdrawal of the submission, and the arbitrator's previous attitude 
toward the question of responsibility for the contractor's delay, was not 
sufficient to indlcate absence of good faith or an honest exercise o( 
judgment on the arbitrator's part. 

[Ed. Note.— For other cases, see Contracts, Dec. Dlg. § 292.*] 

9. Conteacts (§ 285*) — Building Contbact — Abbitbation — Questions in 

Dispute. 

A contractor advised the owner of a building in process of construc- 
tion on August 23, 1905, that owlng to a large amount of Sunday and 
nlght work put on the job the contractor was unwilling to pay express 
charges on material. The owner accordlngly directed that everything be 
sent by express on account of its urgent need of the material, with con- 
dition that express charges previously pald would later be consldered, 
and, if found that the contractor was not responsible for the delay, crédit 
would be given therefor. Held, that the owner was llable for the dif- 

*For other cases see same topio & | numbbr in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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ference between express charges and freiglit on material shlpped af ter 
the date of such arrangement, and that such claim was not wltliin a 
provision of the contract for arbitration of disputes, for the reason that 
it had already been adjusted between the parties. 

[Ed. Note.— For other cases, see Contracts, Dec. Dig. § 285.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

On September IT, 1904, the appellant Meinphis Trust Company (wliose name 
was later changed to the Bank of Commerce & Trust Company) entered into 
a contract, as owner, with the appellee, Brown-Ketchum Iron Worlis, for the 
furnisbing and installing complète, on or before July 1, 1905, for the sum 
of $16,900, of certain ornamental Ironwork in a bank and office building to 
be erected in Memphls, Tenn., according to drawiugs and specificatious pre- 
pared by D. H. Burnham & Co., architects. The contract provided for pay- 
ments by the owner on account of the contract price upou written certificates 
to be issued by the architects from time to time, as the work should progress, 
to an amount not exceeding 85 per cent, of the value of the materials used 
and iabor performed, as estimated by or for the architects, and that final 
settlement as to the remainder and for ail extras, if any, should be had 
and payment made 40 days af ter the completion of the work, f ree of liens, 
charges, and clalms, upon the architects' certifleate thereof in wrlting. The 
contract further authorized the architects, whenever in their opinion the 
work done was defective or déficient, or the eontractors failed to complète 
the work according to the spécifications, to reject such détective or déficient 
work and require the same to be done over, or to deduct from the contract 
price, by means of rebate certificates to be Issued by them, sufficlent to com- 
IJensate the owner for such defect or deficiency. It also permittfld altérations 
in plans, materials, or workmanship desired by the owner durlng the progress 
of the work, and in case thereof a just allowance by the architect to the 
eontractors or the owner, according as the changes should increase or de- 
crease the expense, and for the allowance of additlonal time, when required 
by such changes, the eontractors expressly waiving ail claims for allowance 
for extra work or material unless furnished upou written order signed by 
the architects. It also contained an express provision that In case of failure 
to complète the work by the date fixed therefor the actual amount of damage 
to the owner for each day's delay should be determined by the architects, 
and be deducted from the balance otherwise due the eontractors, or, if in 
excess of such balance otherwise due, the remainder to be refunded by the 
eontractors. It was also expressly agreed that in ail matters of dispute un- 
der the contract, including (among other things) the décision as to what 
should be deducted on account of defective work or what should be deducted 
or added on account of changes in the drawings and spécifications, or the 
value of extra work, or the amount of additlonal time to be allowed to the 
contracter for the completion of the work, "or in any other case or contlngen- 
cy whatsoever in which a dispute should arise in regard to the conditions 
or proper interprétation" of the agreement, such dispute should be referred 
to "D. H. Burnham as sole référée or arbitrator, or in case of his inability 
to act to such other person as may mutually be agreed upon by the parties 
hereto," and that "his décision shall In ail such cases be final and binding up- 
on the said parties." 

The building was not finished suitably for any occupancy whatever until 
September 1, 1905, and the work of the Brown-Ketchum Company was not 
flnally completed until two nionths or more later. PlaintifC claimed (in ad- 
dition to thé contract price of $16,900) pay for extras furnished amounting 
to $1,776.60, which included an item of $1,124.54 as the amount of express 
charges paid on certain material above what the freight would bave been; 
and, after allowing cash payments of $7,000 and sundries amounting to 
$395.25, claimed on January 11, 1906, a crédit balance of $11,281.41. 

At this time the trust Company was claiming déductions to the amount 

•For other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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of $979.53 on account of paynients rnade for work which It was alleged 
should hâve been done by the Brown-Ketchum Company, and was demanding 
damages on account of the failure of the eontractors to complète their work 
within thé specifled tlme. The daim of damages was disputed by the Brown- 
Ketchum Company, upon the ground that its delay was caused by the delay 
of the architects in approvnig necessary detalled drawings, in connection with 
the existence of a quarantine and a strike affectlng appellee's draf ting depart- 
ment. The amount of the claimed déductions was likewise in dispute. The 
express charges referred to had been incurred under an arrangement made 
August 24, 1905, by which the trust company instructed the Brown-Ketchum 
Company to ship the remaining items of material by express, the charges 
(estimated at S150) on material previously shipped by that method to be the 
subject of future considération, and to be allowed to the Brown-Ketchum 
Company in case it should be found upon investigation that that company 
was not responsible for the delay in the completion of their work. The 
amount of thèse earlier express charges was thus still in dispute. At this 
juncture the Brown-Ketchum Company asked the trust company for a pay- 
ment of $8,000 on account, and payraent was declined until the claim of the 
trust company for failure to complète the building on time should be adjusted. 
The parties accordingly decided to arbitrate ail matters so in dispute. It 
being ascertained that Mr. Bnrnham was about to leave the country and 
could not act, a written agreement was niade on January 20, 390C. reciting 
the provision in the contract of September ]7, 1904, for an arbitration by 
Mr. Burnham of ail matters of différence between the parties, the fa et that 
différences had arisen and Mr. Burnham's inability to act, and substituting 
Mr. ï2. R. Graham (who was a member Of the flrm of D. H. Burnham & Co.) 
"in place and stead of said D. H. Burnham," and agreeing "to leave to the 
said E. R. Graham. as sole référée and arbitrator, ail matters of différence 
or controversy between the parties," the arbitration to take place at such time 
durlng the month of February, 1906, as Mr. Graham should fîx. This agree- 
ment expressly provided that submission to such arbitration should be a con- 
dition précèdent to any suit brought by either party against the other. It 
also reserved the statutory bullder's lien in favor of the Brown-Ketchum 
Company in case the tru,st company should fail to abide by the arbitrator's 
award. Contemporaneously therewlth, and upon the strength of said agree- 
ment of arbitration, the trust company paid to the Brown-Ketchum Com- 
pany $7,579.20, which was the précise balance before then unpaid upon the 
85 per cent, of the contract prlce provided to be paid in advance of final 
adjustment, this loayment being referred to in the written agreement substi- 
tuting Mr. Graham as arbitrator. Mr. Graham fixed February Ist for the 
arbitration, at his office in Chicago, notifying both parties. On the day be- 
fore the date fixed for the hearing, the Brown-Ketchum Company sent to the 
arbitrator a written statement of its claims and of its positions regarding the 
matters in dispute. On February Ist représentatives of both parties appeared 
before the arbitrator. The trust company's représentative was prepared to 
proceed with the arbitration. The représentatives of the Brown-Ketchum 
Company, under advice of eounsel (who accompanied them to the meeting), 
gave written notice decllnlng to proceed with the arbitration, upon the ground 
that Mr. Graham and the flrm of D. H. Burnham & Co. were "more or less 
directly interested" in the pendlng disputes, and that Mr. Graham was 
thereby dlsqualified to act as arbitrator, the alleged disqualification being 
based upon the proposition that the delay of the eontractors was due to the 
fault of the architects in not approving drawings. Another arbitrator having 
been suggested on behalf of the trust company, and being objected to by the 
Brown-Ketchum Company as being disqualifled for similar reasons, the trust 
company insisted on proceeding with the arbitration, and the arbitrator 
announced his Intention to so proceed. After hearing the statement of the 
trust company's représentative of its claims upon the merits, the Brown- 
Ketchum Company's représentatives and its eounsel wlthdrew, and the arbi- 
tration was proceeded with. The arbitrator made his award under date of 
February 1, 1906, flnding due to the Brown-Ketchum Company (independently 
of damages for delay) the sum of $1,695.89. In arrlving at this sum the 
arbitrator deducted from the clalm of the eontractors the entire amount of 
166 F.— 26 
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the express charges pald on materlal. As the contractors' clalm wa» 
$3,702.21, It Is apparent that the déductions made In addition to the amount 
of the express charges were about $100 less than the aggrégate of the déduc- 
tions clalmed by the trust; company on account of work whleh It was claimed 
should hâve been done by the contractors. The arbltrator found that through 
the f ault of the Brown-Kètchnm Company the trust company had sustalned 
actual damages of $3,558.14 (prlnclpally on account of lost rentals) by reason 
of appellee's delay in completing the work on tlme. By the award the Brown- 
Ketchum CJompany was requiped to pay to the trust company the resultlng 
balance of $1*862.25. The Brown-Ketchum Company repudlated the award, 
and flled Its bill asklng that It be set aslde, and for a decree for $3,702.21, 
upon the ground that Graham was dlsqualifled to act by reason of his In ter- 
est before referred to; that the agreement to arbltrate was an executory 
undjCrtaklng entered Into on complalnant's part under a mistake of fact, 
from which it had the right to wlthdraw, and dld wlthdraW, before the 
arbltration was entered upon. The blll contalns no more direct charge of 
fraud on the part of the arbltrator than thls: "PlalntifC avers that the 
award was made by an Interested party, who was dlsqualifled in law and in 
morais from serving, and the award is unfair and unjust, and Is marked and 
marred with complète blas and préjudice to plalntiff 's détriment," Instances 
of such alleged bias and unfairness belng cited. Défendant answered, deny- 
Ing any indebtedness on Its part to the complalnant, alleging that. the latter 
is Indebted to défendant in a large amount on account of damages for 
breach of the building contract. The cross-blll set up the agreement to arbi- 
trate, the arbltration thereunder, and the award thereon, and prayed that 
the award be conflrmed, or, if held to be Invalld, that défendant be given de- 
cree not only for the amount of the award, but for an addltional sum of $500 
on a,ccount of damages not covered by the award. The answer to the cross- 
blll reaflSrmed the Invalidlty of the award, settlng up the same objections 
thereto as contalned In the original blll, Including appellee's ignorance of 
Graham's disqualification and the alleged confllct of Interest between Burn- 
ham & Co. and the Brown-Ketchum Company, and Its refusai to proceed upon 
dlscp^ering the disquallflcatlon of that flrm and Graham's membership therein. 
Oh hearing upon pleadlngs and proofs, the court below held the award vold 
upon the ground that the agreement to arbltrate was revoked prior to the 
arbltration, and that Graham was otherwlse incompétent to act as arbltrator ; 
and, the défendant havïng elected to stand upon the award rather than upon 
a considération of the merits of the case as presented by the testimony In thls 
suit, decree was entered in complalnant's favor for $3,702.21, the amount 
clalmed by it, plus interest thereon. 

Before LURTON and SEVERENS, Circuit Judges and KNAP- 
PEN, District Judge. 

KNAPPEN, District Judge (after stating the facts as above). It 
is appellee's contention hère that the agreement to submit to arbltra- 
tion, not having been made by virtue of a statute or rule of court, 
was revocable by either party at will and without cause, before arbl- 
tration actually had thereunder. It is also contended (independently 
of the foregoing proposition) that Graham, by reason of his interest 
in the subject-matter and his conséquent alleged bias, was disqualified 
to act as arbltrator, and that this disqualification justified a revoca- 
tion of the submission. 

It is the rule that anaked executory agreement (not under authority 
of statute or rule of court), made after the arising of a dispute, to 
subhiit the same to arbltration, is revocable at will by either party, in 
advance of the actual, ciarrying out of the agreement by arbltration and 
award thereon. It is also the rule, even in case of agreement to arbi- 
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trate made before the arising of the dispute, and in connection with 
the contract out of which it is anticipated a dispute may arise (as in 
contracts of insurance), that, when the agreement for arbitration is 
merely collatéral to and independent of the other provisions of the 
contract, such arbitration is not a condition précèdent to the right to 
sue for a breach of such provision, and that in such cases the remedy 
for refusai to arbitrate is by action for breach of that agreement 
(Hamilton v. Home Ins. Co., 137 U. S. 370, 11 Sup. Ct. 133, 34 L. 
Ed. 708), although even in this class of cases, when in express terms 
or by necessary implication the parties hâve stipulated that arbitration 
as to the amount of the loss shall be a condition précèdent to recovery 
upon the policy, no action can be maintained without actual or ten- 
dered compliance with that stipulation (Hamilton v. Liverpool, London 
& Globe Ins. Co., 136 U. S. M2, 10 Sup. Ct. 945, 34 L. Ed. 419; 
Am. Bonding Co. v. Gibson County, 127 Fed. 671, 62 C. C. A. 397, 
and 145 Fed. 871, 76 C. C. A. 155). 

It is, however, now too well settled to admit of controversy that 
provisions in a building contract such as exist hère, by which a given 
architect is expressly clothed with the broad authority to détermine 
finally ail matters in dispute under the contract, and by which final 
settlement is to be had and payments made upon architects' certificates, 
do not create a mère naked agreement to submit différences to arbi- 
tration. Nor are such provisions for arbitration merely collatéral to 
and independent of the other provisions of the contract ; but they are, 
on the other hand, of its very essence, and such agreement is not 
subject to revocation by either party, but actual or tendered compli- 
ance with the terms of the contract is a necessary condition précèdent 
to recovery upon it; and an award made by virtue of such contract 
provision, in the absence of fraud or of such gross mistake as would 
imply bad faith or a failure to exercise honest judgment, is binding 
upon both parties thereto, so far as it is confined to disputes actually 
subsisting and open to arbitration. The following are illustrative of 
the long line of authorities which announce and enforce the proposi- 
tion just stated : Kihlberg v. United States, 97 U. S. 398, 24 L. Ed. 
1106 ; Sweeney v. United States, 109 U. S. 618, 3 Sup. Ct. 344, 27 
E. Ed. 1053; Martinsburg & Potomac R. R. Co. v. March, 114 U. S. 
549, 5 Sup. Ct. 1035, 29 L. Ed. 255 ; Chicago, S. F. & C. R. R. Co. 
v. Price, 138 U. S. 185, 192, 11 Sup. Ct. 290, 34 L. Ed. 917; Sheffield, 
etc., Ry. Co. v. Gordon, 151 U. S. 285, 292, 14 Sup. Ct. 343, 38 L. Ed. 
164; United States v. Gleason, 175 U. S. 588, 602, 20 Sup. Ct. 228, 
44 L. Ed. 284; Am. Bonding Co. v. Gibson County, 127 Fed. 671, 
62 C. C. A. 397; Pauly Jail Building, etc., Co. v. Hemphill County, 
62 Fed. 698, 704, 10 C. C. A. 595 ; Mundy v. Louisville & N. Ry. Co., 
67 Fed. 633, 637, 14 C. C. A. 583 ; ElHott v. Missouri, K. & T. Ry. 
Co., 74 Fed. 707, 709, 21 C. C. A. 3 ; Boyce v. United States Fid. & 
Guar. Co., 111 Fed. 138, 142, 49 C. C. A. 276; No. American Ry. 
Cons. Co. V. McMath Surveying Co., 116 Fed. 169, 174, 54 C. C. A. 
27 ; C. & M. Ry. Co. v. Newton, 140 Fed. 225. 71 C. C. A. 655 ; Rail- 
road Co. v. Central Eumber Co., 95 Tenn. 538, 32 S. W. 635; St. 
Paul & N. P. Ry. Co. v. Bradbury, 42 Minn. 232, 227, 44 N. W. 1. 

The rule as to the finality of the arbitrator's décision is thus ex- 
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pressed by Judge Taft, speaking for this court in Mundy v. Louisville 
& N. Ry. Co., at page 637 of 67 Fed., at page 587 of 14 G. C. A. : 

"ïhe authorlties leave no doubt that construction contracts, in whlch tlie 
contractor stipulâtes that the englueer or arehitect of the owner sliall finally 
and conçlusively décide, as between liim and the owner, what amount of work 
has been done, and its character, and the amount to be paid therefor under 
the contract, are légal, and should be enforced. In such cases, after the 
work has been done, the coiitractor can recover nothing in excess of tlie 
amount found due by the engineer, unless he can make it appear that the 
engineer's décision was fraudulently made, or was founded on palpable mis- 
take." Citing R. R. Co. r. Priée ; R. R, Oc. v. March ; Sweeney v. United 
States ; Kihiberg v. United States ; and other cases. 

This rule has been again thus stated by Judge Severens, on behalf 
of this court, in Boyce v. United States Fid. & Guar. Go., at page 143 
of 111 Fed., at page 380 of 49 G. C. A.: 

"This délégation of authority by the parties to works of" construction to 
pass from time to time as occasion shall arise upon incidents of Its exécution 
is not unusual. Generally It has devolved upon the engineer in charge. If 
there be one; but the same rule applies, whoever may he appointed. And if 
the appointée, without fraud or manifest mistake, makes a détermination 
upon any of the matters falllng within the scope of the authority committed 
to him, the parties are bound by the décision." Citing Sweeney v. United 
States, R. R. Co. v. March, and United States v. Gleason. 

This rule as to the exclusiveness and finality of the action of the 
arbitrator named is thus not confined to a détermination of the suffi- 
ciency and value of labor and materials, or to the question of com- 
pleteness of performance, but extends to ail subjects committed to 
the judgment of the arbitrator. As said in United States v. Gleason, 
at page 603 of 175 U. S., at page 334 of 30 Sup. Gt. (44 L. Ed. 384) : 

"Another rule is that it is compétent for parties to a contract, of the 
nature of the présent one, to make it a term of the contract that the déci- 
sion of an engineer, or other offlcer, of ail or specifled matters of dispute that 
may arise during the exécution of the work, shall be final and concluslve, 
and that, in the absence of fraud or of mistalie so gross as to necessarily 
imply bad faith, such décision will not he subjected to the revisory power of 
the courts." Citing Martinsburg & Potomac R. R. Co. v. March, and Chicago, 
S. F., etc., R. R. Co. v. Prlce. 

Nor is the rule referred to confined to contracts for railroad con- 
struction. It is applied to ail manner of building contracts. Thus, 
the contract in Boyce v. U. S. Fid. & Guar. Go. related to certain 
public city works ; that in Sheffield, etc., R. R. Go. v. Gordon to the 
construction of blast furnaces ; that in United States v. Gleason to 
excavation of rock; that in' St. Paul & N. F. R. R. Go. v. Bradbury 
to the construction of shops. 

Gompliançe or offer of compliance with the agreement to arbitrate 
being a condition précèdent to the right to sue upon the contract for 
payment on account of the work and material furnished, it necessarily 
follows that the agreement to arbitrate was not revocable at will. 

It is, however, contended by appellee that the arbitration was not 
had under the provisions of the original building contract, but by 
virtue of a new, collatéral, and independent agreement. This conten- 
tion cannot be sustained. Not only does the testimony of the repré- 
sentatives of both parties distinctly assert that the agreement of Jan- 
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uary 20, 1906, was not regarded as a separate or new agreement, but 
as a mère substitution of Mr. Graham for Mr. Burnham, as expressly 
authorized by the provisions of the original building contract ; but the 
language of the agreement of January 20th is equally affirmative of 
that proposition. 

It is further contended that Graham was disqualified to act as an 
arbitrator because of the fact that the controversy involved the ques- 
tion whether the delay on account of which damages were asked was 
the fault of the contractors or of the architects, and that thus the 
latter were interested in relieving themselves from liability by throw- 
ing the responsibility upon the contractors. It is true that the archi- 
tects were, in their relations toward the contractors, the agents of the 
owners, and that the fault of the architects was thus the fault of 
the owners, but this fact does not of itself disqualify the architect 
from acting as arbitrator. There is nothing in the record to indicate 
that the architects would become or were regarded as liable to the 
owners in case the failure to furnish drawings should turn out to be 
the fault of the architects, as between them and the contractors. But 
independently of this considération, it is common practice in construc- 
tion and engineering contracts (as shown by the foregoing citations) 
for the parties to stipulate for the final arbitration of ail matters in 
dispute by an engineer or architect in the employ of the owner, and 
the fact of such relation does not afïect the qualification of the arbi- 
trator. Such was the situation in Railroad Co. v. March, Railroad 
Co. V. Priée, Mundy v. Railroad Co., and in C. & M. Ry. Co. v. 
Newton. As suggested in C. & M. Ry. Co. v. Newton, supra, at 
page 232 of 140 Fed., at page 662 of 71 C. C. A. : 

"They (tlie contractors) are presumed before bidding or signing the con- 
tract to hâve fully advised themselves of the competency, Integrity, and ju- 
dicial fairness of the selected uniplre. Their voluntary acceptance of him 
as the final arbiter on disputed matters as declared in the contract precludes 
them from any considération or sympathy because of the engineer being in 
the employ of the railroad company." 

The proposition that the contractors were ignorant of Graham's 
relations toward the trust company and toward the subject-matter of 
the controversy, when they consented to his substitution in the place 
of Burnham, is not sustained by the proofs. It affirmatively appears 
that, when the agreement of January 20th was made, the Brown- 
Ketchum Company knew not only that Graham was a member of the 
firm of Burnham & Co., but that the disputes to be arbitrated involved 
the question of the relative responsibility of the contractors and the 
architects for the delay. When the original building contract was 
made, the appellee is presumed to hâve contemplated that disputes 
were likely to arise which would involve the question of the fault of 
the architects as excusing the contractors; and, when the agreement 
of January 20th was made, appellees actually knew that such question 
existed. Unless, therefore, there is in the action or award of the arbi- 
trator évidence of fraud or of such gross mistake as would imply 
bad faith or a failure to exercise honest judgment, the award must 
be sustained so far as it relates to disputes actually open and subject 
to arbitration. 
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Tlie record contains no substantial évidence from which an infer- 
ence of bad faith on the part of the référée can be raised. Neither the 
failure to correctly recite in the award the action of the Brown-Ketch- 
um Company in its attendance before the arbitrator and its attempted 
withdrawal of the submission, nor the previous attitude of the référée 
toward the question of responsibihty for the contractors' delay throws 
any discrédit upon the referee's good faith and honest exercise of 
Judgment. Such being the case, the merits of the original controversy 
are not open hère. 

It remains to consider whether the award goes beyond a détermina- 
tion of the disputes open to arbitration. The questions of damages 
for delay, the amount of déductions to which the trust company was 
entitlèd, and the amount of the express charges paid by the Brown- 
Ketchum Company prior to August 34, 1905, were ail open and in dis- 
pute. We think, however, that in considering the charges of the con- 
tractors for express tolls paid since August 24, 1905, the référée acted 
upon a matter no longer open to dispute, but one which had been 
before settled between the parties. The trust company was advised 
on August 23d that owing to the large amount of Sunday and night 
work put upon the job the Brown-Ketchum Company was unwilling 
to pay express charges. The trust company accordingly directed that 
everything be sent by express, on account of its "urgent need of this 
material," and the Brown-Ketchum Company was formally advised to 
ship the remaining items by express, with the condition that express 
charges previously paid would later be taken into account, and, if it 
was found upon investigation that the Brown-Ketchum Company was 
not responsible for the delay, crédit would be given therefor. We 
think this arrangement by necessary implication excluded any ques- 
tion about the trust company's liability for express charges thereafter 
paid. The testimony of the trust company's officer, Watkins, indi- 
cates that such was appellant's understanding of the agreement, for 
his only excuse for presenting it to the arbitrator is that he considered 
that the order to ship by express was made "under duress, in a way," 
and that the trust company "was forced to order it by express at our 
expense." 

The reason assigned by the arbitrator for holding that the Brown- 
Ketchum Company should stand the express charges is that the latter 
was "under contract to furnish this material set in place in the build- 
ing complète." We think that in so including this item in the award 
the adjustment of the question previously made by the trust company 
was overlooked. As near as we can ascertain from the record, the 
excess express charges over freight expense incurred previous to Au- 
gust 24, 1905, was $225.26. This amount deducted from $1,108.40, 
the total excess amount of express charges before and after August 
24th, leaves an item of $873.14 included in the award which was not 
properly the subject of arbitration. 

It f ollows from the conclusion reached that the decree of the court 
below, în wholly setting aside the award, is erroneous. The decree 
will be reversed, with directions to enter decree in favor of the de- 
fendants upon the cross-bill for the amount of the arbitrator's award, 
but with the proviso that upon appellee's amending its answer to the 
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cross-bill (to fit the proofs), setting up and claiming the benefit of the 
error referred to, there be deducted from the amount of the award 
the sum of $873.14 referred to, and a decree entered in favor of the 
défendants for the balance. 

The appellant will recover the costs of the Circuit Court. The costs 
of this court will be equally divided. 
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(Circuit Court of Appeals, Elghth Circuit. January 6, 1909.) 

No. 2,538. 

1. Masteb and Sebvant (§ 2.35*) — Masteb's Duty in Respect of Servant*» 

WoRKiKG Place— Sbrvant's Right to Assusie That Master's Duty bas 

BEEN PEBFOEMED — EXCEPTION. 

It is tlie duty of a master to exercise reasonable care to provide a rea- 
sonably safe working place for hls servant, and tlie latter is entitled to 
act upon tlie assumption that tliat duty lias been perforraed, unless the 
contrary be linown to hlm, or be so patent as to be readily observed by 
him. He is not requlred to malte an investigation or inspection, to ascer- 
taln vvhether or not that duty has been performed, but only to bave due 
regard for what he actually knows and for what is so patent as to be 
readily observed by him by the reasonable use of his sensés, having in 
vlew his âge, intelligence, and expérience. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 713 ; 
Dec. Dig. § 235.*] 

2. Evidence (§ 474*) — Expert and Opinion Testimony — Test of âdmissi- 

bility. 

The gênerai rule that witnesses are permltted to testlfy to the primary 
faets wlthin their knowledge, but not to tlieir opinions, is sub.lect to the 
important qualification that witnesses possessed of spécial training, ex- 
périence, or observation in respect of the matter under investigation may 
testify to their opinions, when that will tend to aid the jury in reachlng 
a correct conclusion ; the true test being, not the total dependence of the 
jury upon such testimony, but their inability to judge for themselves as 
well as is the witness. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2196 ; Dec. Dig. 
§ 474.*] 

3. Appeal and Eeror (§ 970*)— Expert and Opinion Testimony— Discrétion 

OF Trial .Tudge. 

A certain discrétion is accord ed the trial judge. in respect of the admis- 
sion or re.iection of expert and opinion testimony, and liis décision ad- 
mitting testimony of that character ought not to be disturbed, unless it 
plainly appears that the testimony was not calculated to ald tlie jury in 
reaching a correct conclusion, and was calculated to préjudice their 
minds. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3849; 
Dec. Dig. § 970.*] 

4. Damages (§ 216*)— Personal Injury— Mental Suffering. 

In an action to recover for personal injuries, an instruction whieh names 
"mental suffering due to the Injury" as one of the éléments to be consid- 
ered is not objectlonable, as permitting the considération of mental suffer- 
ing which is separable from and independent of the physical injury. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 555 ; Dec. Dig. 
§ 216.* 

Mental suffering as an élément of damage in gênerai, see note to Chica- 
go, R. I. & P. Ry. Co. V. Caulfield, 11 C. C. A. 5.56.] 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Tbial (§ 256*)— Chakge to Jury— General Exception. 

When a litigant is concerned lest the jury may mlsînterpret a portion 
of the charge unless it be explalned, he should request an appropriate ex- 
planatlou of it, and not rest upon a gênerai exception to it. 

[Ed. Note.— For other cases, see ïrial. Cent. Dig. §§ 028, C29 ; Dec. Dig. 
I 256.*] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of' Utah. 

C. S. Varian and Andrew Howat (W. Van Cott, E- M. AlUson, Jr., 
and W. D. Riter, on the brief), for plaintiff in error. 

Thomas Marioneaux (O. W. Powers, on the brief), for défendant 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action to recover 
for Personal injuries sustained by a brick mason through the tipping of 
a plank in a temporary scaffold provided as a working place for him. 
The évidence produced upon the trial, although somewhat contra- 
dictory, reasonably tended to establish thèse facts: The défendant, in 
whose service the plaintiff was^ was erecting a brick cross-wall between 
two outer walls, already partially completed, which conveniently may 
be spoken of as the east wall and the west wall. Between thèse outer 
walls, and parallel with them, was a partition wall, which also con- 
nected with the cross-wall. The scaffold extended along the cross- 
wall, from the west wall to the partition wall, and consisted of five or 
six heavy plànks, supported at one end by another scaffold along the 
west wall and near the other end by a four-legged carpenter's trestle. 
The trestle was as close to the partjtion wall as it could be, but the 
inclination of its legs was such that its top, upon which the planks 
rested, was a foot away from that wall. At that end the planks pro- 
jected beyond the trestle from 21 to 30 inches ; the projection of those 
next the cross-wall being less than that of the others, as was stated 
by a witness named Croisette. In this way the planks extended half- 
way or entirely over the top of the partition wall, which was 18 inches 
wide and about 14 inches below the scaffold. It was usual, in the 
érection of such a scaffold, to make provision against the tipping of 
the planks, either by placing a foot lock under the projecting end or 
by nailing down the other end. Either method would hâve been prac- 
ticable and efficient in this instance, but neither was followed. The 
scaffold was erected under the direction of the defendant's foreman 
before the plaintiff went upon it, and when he had been at work there 
a short time one of the planks tipped, and precipitated him into a pit 
25 feet below, between the partition wall and the east wall. He had 
nothing to do with the érection of the scaffold, did not know of the 
failure to make provision against the tipping of the planks, and did 
not observe anything indicating that they were not secure. He went 
upon the scaffold at the foreman's direction, and in doing so did not 

•For otlier cases see same toplc & S numeer iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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see underneath it, because he approached it from the other side of 
the cross-wall, which was a little higher than the scaffold. The work 
assigned to him by the foreman required him to use the extrême east 
end of the scaffold, as was stated in his direct examination and in 
the cross-examination of an opposing witness named Lundquist. 
When he went upon the scaffold he found another brick mason work- 
ing at the west end. Brick to be laid into the east part of the cross- 
wall were also near by. Neither the absence of a foot lock nor the 
failure to nail down the other end of the planks was observable by 
one in his situation without some investigation or inspection of the 
scaffold, such as going to the other end and looking for évidence of 
nailing, or lying down and looking underneath for a foot lock. He 
did neither of thèse things, but assumed that the planks had been made 
secure, and proceeded with the work assigned to him, which included 
the laying of brick into the cross-wall on the east side of the parti- 
tion wall. At first he sat on the end of the scaffold, with one foot 
hanging over it, and laid into the wall the brick which were near by. 
Then he went to the center of the scaffold for more brick, and was 
returning with five or six of them on his arm when one of the planks 
tipped, as he stepped near its end, and caused him to fall. That plank 
was the second one from the cross-wall, and was not incumbered by 
the mortar boards or brick which were upon the scaffold. The other 
mason had been standing upon the west end of that plank, but moved 
away to get mortar or brick about the time it tipped. A foot lock, 
as hère spoken of, is a support for a scaffold, and consists of a short 
joist, one end of which is inserted into the wall along which the scaf- 
fold is to be used, and an upright post placed under the other end of 
the joist to sustain it in a horizontal position. Ordinarily a four-leg- 
ged trestle is a better support, but a foot lock is' employed to greater 
advantage in situations where a trestle, by reason of its projecting 
legs, cannot be brought sufficiently near the end of the scaffold to pre- 
vent the ends from tipping. In this instance a foot lock could read- 
ily hâve been placed nearer the partition wall, or even on top of it. 
Planks, such as were used, cannot with safety be permitted to project 
beyond their point of bearing more than one foot, unless they are 
made secure, by nailing or otherwise, at the other end. The plain- 
tiff was a brick mason of extended expérience, was familiar with the 
varions modes of constructing scaffolds, and fully understood the 
dangers attending their use when they were not made secure. 

The first question to be considered is whether the court erred in 
denying a request, preferred by the défendant, for a directed verdict 
in its favor. It is not seriously insisted, nor could it be, that the évi- 
dence did not justify a finding of actionable négligence on the part 
of the défendant, under the state statute; but it is earnestly contend- 
ed that it was conclusively shown that the plaintiff assumed the risk 
and was guilty of contributory négligence because he did nothing to 
satisfy himself of the security of the scaffold, and because it would 
hâve taken but a moment to ascertain how the planks were supported 
at the east end and whether they were nailed at the other end. The 
contention cannot be sustained. It is the duty of a master to exercise 
reasonable care to provide a reasonably safe working place for his 
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servant, and the latter is entitled to act upon the assumptîon that that 
duty has been performed, unless the contrary be known to him, or be so 
patent as to be readily observed by him. He is not required to make 
an investigation or inspection to ascertain whether or not that duty 
has been performed, but only to hâve due regard for what he actually 
knows and for what is so patent as to be readily observed by him,, 
by the reasonable use of his sensés, having in view his âge, intelligence, 
and expérience. Choctaw, Oklahoma & Gulf R. R. Co. v. McDade, 
191 U. Sr'64, 68, 24 Sup. Ct. M, 48 L. Ed. 96; Choctaw, Oklahoma 
& Gulf R. R. Co. V. HoUoway. 191 U. S. 334, 337, 34 Sup. Ct. 102, 
48 L. Ed. 207; Texas & Pacific Ry. Co. v. Swearingen, 196 U. S. 
51, 62, 25 Sup. Ct. 164, 49 L. Ed. 382 ; Butler v. Frazee, 311 U. S. 

459, 29 Sup. Ct. 136, 53 L. Ed. ; Burke v. Union Coal & Coke 

Co., 84 C. C. A. 626, 157 Fed. 178; Missouri, K. & T. Ry. Co. v. 
Wilhoit, 87 C. C. A. 401, 160 Fed. 440 ; Chicago, Milwaukee & St. 
Paul Ry. Co. v. Donovan, 87 C. C. A. 600, 160 Fed. 826 ; Chicago 
Great Western Ry. Co. v. McDonough (C. C. A.) 161 Fed. 657, 
661; Kirkpatrick v. St. Louis & S. F. R. Co., 87 C. C. A. 35, 159 
Fed. 855; Western Investment Co. v. McFarland (C. C. A.) 166 
Fed. 76. The évidence before recited made it at least permissible 
for the jury to find that the insecure condition of the scaffold, al- 
though discoverable by an investigation or inspection, was not known 
to the plaintiff, and was not so patent as to be readily observed by 
him, without more than a reasonable use of his sensés. True, when 
he was sitting upon the end of the scafifold, he could hâve leaned 
over sufïiciently to hâve looked thereunder, and, had he done so, 
could hâve seen that no foot lock was there ; but he was not required 
to make even that effort at investigation or inspection, if, as was 
positively stated by him, nothing occurred to indicate that any of the 
planks was insecure. And, had he seen that no foot lock was there, 
he still would hâve been entitled, in the absence of any indication to 
the contrary, to assume that the planks had been made secure by nail- 
ing at the other end. 

The matter next to be considered is the admission, over the defend- 
ant's objection, of testimony by a practical brick mason and builder 
of many years' expérience to the effect that a scaffold constructed and 
supported like the one in question was not as safe as those usually 
provided in like situations, but was very dangerous, because the weight 
of a man upon the projecting end of one of the planks was sure to 
make it tip. The objection made was, not that the witness was not 
qualified to speak as an expert, but that his opinion was ehcited upon 
a matter which jt was the province of the jury to décide, and which 
they were capable of deciding without such testimony. It is true that 
in trials by jury it is their province to détermine the ultimate facts,. 
and that the gênerai ruie is that witnesses are permitted to testify to 
the primary facts within their knowledge, but not to their opinions.. 
And it is also true that this has at times led to the statement that wit- 
nesses may not give their opinions upon the ultimate facts which the 
jury are to décide, because that would supplant their judgment and 
usurp their province. But such a statement is not to be taken literally.^ 
It but reflects the gênerai rule, which is subject to important quai- 
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ificatîons, and never was intended to close any reasonable avenue to 
the truth în the investigation of questions of fact. Besides, the tend- 
ency of modem décisions is not only to give as wide a scope as is rea- 
sonably possible to the investigation of such questions, but also to 
accord to the trial judge a certain discrétion in determining what tes- 
timony has a tendency to establish the ultimate facts, and to disturb 
his décision admitting testimony of that character only when it plain- 
ly appears that the testimony had no legitimate bearing upon the 
questions at issue and was calculated to préjudice the minds of the 
jurors. Holmes v. Goldsmith, 147 U. S. 150, 164, 13 Sup. Ct. 288, 
37 L. Ed. 118 ; Williamson v. United States, 207 U. S. 425, 451, 28 
Sup. Ct. 163, 52 L. Ed. 278; Alexander v. United States, 138 U. S. 
353, 356, 11 Sup. Ct. 350, 34 L. Ed. 954; Moore v. United States, 
150 U. S. 57, 60, 14 Sup. Ct. 26, 37 L. Ed. 996 ; Clune v. United 
States, 159 U. S. 590, 592, 16 Sup. Ct. 125, 40 L,. Ed. 269. And it is 
in keeping with this modem tendency that it is now generally held, 
as stated in Chicago Great Western Ry. Co. v. McDonough (C. C. A.) 
161 Fed. 657, 662, and in the cases there cited, that whether or not a 
witness tendered as an expert is qualified to testify as such rests large- 
ly in the discrétion of the trial judge, and that his décision thereon 
ought not to be disturbed, unless it can be said that it was manifestly 
erroneous. 

The most important qualification of the gênerai rule before stated 
is that which permits a witness possessed of spécial training, expé- 
rience, or observation, in respect of the matter under investigation, to 
testify to his opinion when it will tend to aid the jury in reaching a 
correct conclusion ; the true test being, not the total dependence of the 
jury upon such testimony, but their inability to judge for themselves 
as well as is the witness. A référence to adjudicated cases will show 
the extent of this qualification, its application in actual practice, and 
the discrétion accorded to the trial judge in that regard. In Trans- 
portation Eine V. Hope, 95 U. S. 297, 24 L. Ed. 477, there was called 
in question a ruling of the Circuit Court whereby a witness of large 
expérience in towing vessels was permitted to testify that in his opin- 
ion it was not safe or prudent for a tugboat in Chesapeake Bay to tow 
three boats abreast, with a high wind ; that being the point to be 
decided by the jury. The ruling was sustained; it being said in that 
connection : 

"The witness was an expert, and was called and testlfied as such. His 
knowledge and expérience falrly entitled him to that position. It is permitted 
to asl£ questions of a witness of thia class which cannot be put to ordiuary 
witnesses. It Is not an objection, as Is assumed, that he was asked a question 
Involving the point to be decided by the jury. As an expert he could properly 
aid the jury by such évidence, although it would not be compétent to be given 
by an ordlnary witness. It is upon subjects on which the jury are not as well 
able to judge for themselves as Is the witness that an expert as such Is expect- 
ed to testify. ISvidenee of this character Is often given upon subjects requir- 
Ing médical knowledge and science, but It Is by no means llmlted to that class 
of cases. It Is compétent upon the question of the value of land (Clark v. 
Baird, 9 N. Y. 183; Barss v. Copely, 10 N. Y. 03); or as to the value of a 
particular breed of horses (Harris v. Panama Railroad Ce, 30 N. Y. Super. 
Ct. 373) ; or upon the value of the professional services of a lawyer (Jackson 
V. New York Central Railroad Oo., 2 Thomp. & C. [N. Y.] 653) ; or ou the 
-question of négligence in moving a vessel (Moore v. Westervelt, 9 Bosw. [N. 
ï.] 558) ; or on the necessity of a jettisou (Price v. Hartshoru, 44 N. ï. 94, 
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4 Am. Bep. 645). In Walsli v. Washington Marine Insurance Co., 32 X. Y. 
427, it was decided that tlie testimony of experienced navigators on qnestions 
involving nautical slvlll was admissible. Ttie witness in that case was askeil 
to what causç the loss of the vesselwas attrihutalile, which was the point to 
be decided: ibl^ the .iury. The court siistained tlie admission of tlie évidence, 
nsing this language: 'We entertain no doubt that those who are accnstomed 
to the resppnsibllity of command, and whose iives are spent on the océan, are 
qualifled as experts to jirove the practical effect of cross-seas and heavy swells. 
shlfting wlnds, and sudden squalls.' The boolts give a great variety of cases 
in which, > évidence of this character is admissible, and we hâve no doubt of 
the competency of the évidence to which this objection is made." 

Spring Company v. Edgar, 99 U. S. 645, 35 L. Ed. 487, turned up- 
on whether or not a mature maie deer was a dangerous animal during 
the fall of the year, the rutting season, and the Circuit Court permit- 
ted a dentist and a taxidermist, both .somewhat familiar with the hab- 
its and nature of deer, to testify that, in their opinion^ a mature buck 
was dangerous and vicious during that season. The Suprême Court 
declined to disturb the ruling, and said : 

"Whether a witness is shown to be qualified, or not, as an expert, is a pre- 
liminary question, to be determined in the first place by the court ; and the 
rule is that, if the court admits the testimony, then it is for the jury to décide 
whether any, and, if any, what, weight is to be given to the testimony. Cases 
arlse where it is very much a matter of discrétion with the court whether 
to receive or exclude the évidence ; but the appellate court will not reverse 
in such a case, unless the ruling is mauifestly erroneous. * * * Even if 
the witnesses are not properly to be regarded as experts, the court is of the 
opinion that the testimony was properly admitted as a matter of comuion 
knowledge." 

In Connecticut Mutual Life Ins. Co. v. Lathrop, 111 U. S. 612, 
4 Sup. Ct. 533, 28 L. Ed. o36, there arose the question of the compe- 
tency of the impressions and opinions of nonprofessional witnesses as 
to the mental condition of an insured person whose conduct they 
had observed, and it was held that such testimony was compétent, if 
accompanied hy a statement of the grounds upon which it rested, that 
it possessed an intrinsic value which would tend to aid the jury in 
reaching a correct conclusion, and that such testimony could not be 
held inadmissible without closing an important avenue of truth in such 
cases. 

In Union Ins. Co. v. Smith, 124 U. S. 405, 8 Sup. Ct. 534, 31 h- 
Ed. 497, it was held permissible for experienced seamen to testify 
that, under circumstances known to them, it was not the exercise of 
good seamanship or reasonable prudence to attempt to tow a disabled 
vessel out of a port of repair and safety and across Eake Erie; and. 
this when that was the ultimate question to be decided by the jury. 

In Northern Pacific Railroad v. Urlin, 158 U. S. 271, 15 Sup. Ct.. 
840, 39 L. Ed. 977, it was held admissible for physicians, testifying as 
experts, to state whether an examination of the plaintifï's person was 
made in a superficial or in a careful and thorough manner; and this 
although it was objected that it was taking from the jury a question 
which it was their province to décide. In Texas & Pacific Ry. Co. v. 
Watson, 190 U. S. 287, 33 Sup. Ct. 681, 47 L. Ed. 1057, where a 
qualified witness was asked whether, if an engine conducted itself in 
a way particularly described, he would say there was anything wrong 
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about its opération or construction, it was ruled that the question was 
admissible, as tending "to aid the jury in determining the uhimate 
f act whether an engine was in good repair and properly operated which 
conducted itself" in the way described. 

And in Gila Valley R. R. Co. v. Lyon, 203 U. S. 465, 27 Sup. Ct. 
145, 51 L. Ed. 276, where the ultimate fact for the jury's détermina- 
tion was whether a railroad company had exercised reasonable care 
to provide a reasonably safe buffer at the end of a spur track, ter- 
minating at a deep carion, and where the trial court permitted cer- 
tain railroad employés familiar with such matters to testify that, in 
their opinion, the bufifer was not a safe or proper one, but was un- 
safe and ineffective, the Suprême Court declined to disturb the rul- 
ing, and used this language : 

"In the cases of ail tlie witnesses, we thlnk tlie question of tlie admissibility 
of tlieir évidence was one within the reasonable discrétion of the trial court, 
and that the discrétion was not abused. AH the witnesses had iiad practlcal 
expérience on railroads, and were familiar with structures aud the character 
of bufCers mentioned in the évidence. ïhere was certalnly enough to call up- 
on the court to décide upon the admissibility of their opinions uuder thèse cir- 
cumstances, and we ought not to interfère with the décision of the trial court 
In this case." 

In St. Louis, etc., Co. v. Edwards, 24 C. C. A. 300, 78 Eed. 745, 
this court, upon much considération, held that a witness of extended 
expérience in handling and shipping cattle, and who had attended a 
shipment then in question, could properly give his opinion as to the 
amount of damage sustained by the cattle by reason of their long dé- 
tention in the cars, and in that connection it was said : 

"ïlie gênerai rule undoubtedly is that witnesses are to testify to facts, and 
not to give their opinions ; but this rule bas its exceptions, as familiar and 
well settled as the rule itself. The exceptions rest upon the common ground 
of necessity. Among thèse exceptions is this one: That a witness, having 
spécial knowledge and expérience as to the value of .property, animate or 
inanimate, and as to how the value of such property is atïected by certain 
conditions or treatment, may give his opinion as to how much the property 
was damaged or beuefited by such conditions or treatment. In many cases 
witnesses are allowed to testify to their opinions, not because they are ex- 
perts in the technical sensé of that term, but because they hâve spécial knowl- 
edge of the partieular facts in the case, whi-ch the jurors hâve not." 

In Western Coal & Mining Co. v. Berberich, 36 C. C. A. 364, 94 
Fed. 329, where one of the ultimate questions for the jury was wheth- 
er a certain room in a coal mine was a reasonably safe working place, 
and where an old and expert miner, familiar with ail the surroundings, 
was permitted to give his opinion as to "whether or not that [the 
room] would be an ordinary safe place to work," this court unani- 
mousîy declined to disturb the ruling and approved the following ob- 
servations of a very learned jurist respecting the rule "by which ap- 
pellate courts should be guided": 

"But there is nothing which tends to belittle the authority of the courts 
or to impair the confidence of the public in the certainty of justice as much 
as the habit of reversing cases for slight errors in admitting testimony, or 
trifling slips in the charge. * * * Better by far the praetiee of the Eng- 
lish coarts and the fédéral Suprême Court, where every intendment is made 
in favor of the action of the lower court, and cases are rarely reversed except 



414 166 fbdesbaIj repobteib. 

for errors going to the very merlts — errora whlch visually obviate the ne- 
cesslty of a. second triai." 

In Chicago Great Western Ry. Co. v. Price, 38 C. C. A. 239, 97 
Ked. 433, where this court had occasion to consider a ruling permit- 
ting a locomotive engineer to testify that a rough and uneven track 
had a tendency to jostle the pin out of a car coupling, and thus to 
part a train, the ruling was lef t undisturbed ; the court saying : 

"The trial court was ot the opinion that the testimony. of this witness fell 
under the exception to the rule, and we are not convinced that there was any 
error In this vIew, The Une of démarcation between compétent and incompé- 
tent expert testimony is not always clear and deflnlte, and judgments ought 
not to be reversed on acçount of the réception or rejection of such testimony, 
unless there was a clear violation of the rule." 

And Southern Pacific Co. v. Arnett, 50 C. C. A. 17, 111 Fed. 849, 
was an action to recover for alleged improper confinement and treat- 
ment of cattle while in transit, wherein the Circuit Court permitted 
witnesses, possessing greater knowledge of such matters than the av- 
erage man, to testify that 26 or 38 hours was "long enough" to con- 
fine cattle in cars without feed or water, that the cattle were given "a 
very poor run," that the cause of the delay in getting them to their 
destination was one which was more apt to happen "with a poor class 
of engines," and that their bad condition on thçir arrivai was due to 
the fact that they "had been very badly handled, and perhaps mis- 
used, on the cars"; but this court held that there was no réversible 
error in the admission of that testimony, and that holding was re- 
peated substantiàlly when the case was hère a second time. 61 C. 
C. A. 131, 138, 126 Fed. 75, 83. 

The same rational view of the use of expert and opinion testimony 
is also maintained in many of the state courts^ as the foUowing cases 
will show: Porter v. Pequonnoc Mfg. Co., 17 Conn. 349, 355; Tay- 
lor V. Tovvn of Monroe, 43 Conn. 36, 44; Beatty v. Gilmore, 16. Pa. 
463, 468, 55 Am. Dec. 514 ; Fitts v. Cream City R. R. Co., 59 Wis. 
333, 331, 18 N. W. 186; Zarnic v. Coal Co., 133 Wis. 390, 301, 113 
N. W. 753; McPherson v. St. Louis, etc., Co., 97 Mo. 353, 10 S. 
W. 846 ; Boettger v. Iron Co., 134 Mo. 87, 104, 37 S. W. 466 ; Combs 
V. Construction Co., 305 Mo. 367, 389, 104 S. W. 77; Prendible v. 
Connecticut Mfg. Co., 160 Mass. 131, 35 N. E. 675; Kuhn v. Dela- 
ware, etc., Co., 93 Hun, 74, 77, 36 N. Y. Supp. 339 ; Id., 153 N. Y. 
683, 48 N. E. 1105; Fox v. Buflfalo Park, 31 App. Div. 331, 331, 47 
N. Y. Supp. 788 ; Id., 163 N. Y. 559, 57 N. E. 1109 ; Hayes v. South- 
ern Pacific Co., 17 Utah, 99, 53 Pac. 1001; Wilson v. Harnette, 33 
Colo. 173, 75 Pac. 395, And the statement of when it may be used, 
which is at once the most satisfactory and the most concise of ail, is 
the one given in Taylor v. Town of Monroe, where the Suprême 
Court of Errors of Connecticut says: 

"The tme test of the admissibillty of such testimony Is not whether the 
subject-matter is common or uncommon, or whether many persons or few hâve 
some knowledge of the matter ; but it is whether the witnesses ofCered as ex- 
perts hâve any peculiar knowledge or expérience, not common to the world, 
whlch renders their opinions founded on such knowledge or expérience any 
aid to the court or the jury in determlnlng the questions at Issue." 
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Of course, running through ail the décisions is the implication, if 
not the express statement, that if ail the primary facts can be ac- 
curately and intelligibly described to the jury, and if they, as men of 
common understanding, are as capable of comprehending the primary 
facts and of drawing correct conclusions from them as are witnesses 
possessed of spécial or peculiar training, expérience, or observation 
in respect of the subject under investigation, then the gênerai rule 
is to be applied, and not its qualification or exception, as is illustrated 
in the following cases: Milwaukee, etc., Co. v. Kellogg, 94 U. S. 
469, 472, 34 L. Ed. 256 ; Inland & Seaboard Coasting Co. v. Tolston, 
139 U. S. 551, 560, 11 Sup. Ct. 653, 35 L. Ed. 270; Motey v. Pickle, 
etc., Co., 20 C. C. A. 366, 370, 74 Fed. 155 ; National Biscuit Co. v. 
Nolan, 70 C. C. A. 436, 138 Fed. 6; Lake v. Shenango Purnace Co. 
(C. C. A.) 160 Fed. 887, 894. 

Appljning the true test to the testimony now under considération, 
we think it cannot well be said that it was plainly inadmissible. Doubt- 
less the farmers, stockgrowers, merchants, and clerks who composed 
the jury were more or less capable of judging of the safety of the 
scaffold in question and of the necessity for securing the planks in 
one of the modes suggested ; but it is quite reasonable to believe that 
they were not as capable of doing so as a practical brick mason and 
builder of many years' expérience in the use and construction of 
scaffolds, and that the opinion of a witness possessed of the spécial 
knowledge which is born of such expérience was calculated appre- 
ciably to aid them in reaching a correct conclusion. At ail events, 
the trial judge was of opinion that the testimony was calculated to 
aid them, and therefore admitted it in évidence, and we are not per- 
suaded that he exceeded the limits of his discrétion. 

Lastly, it is to be considered whether there was error in the fol- 
lowing instruction on the measure of damages: 

"If the plalntifC is entitled to any verdict at your hands, he is entltled to 
compensation. That compensation should be compensation for his pain and 
physieal snffering and his mental sufCering due to the injury, and also for the 
permanent impairment of his earning capacity, if any such impairment is 
shown by the évidence. In considerlng tlie impairment to his earning capaci- 
ty, you wlll malxe up your mind whether it is simply temporary or permanent. 
He is entitled to compensation for that impairment in the past, and also for 
such future Impairment as you are satisfied by the évidence he will suiïer." 

The défendant excepted to the words "and his mental suffering 
due to the injury," but did not ask that they be explained in any way. 
It is now urged that the instruction permitted the jury to consider 
mental suffering even though it was separable from and independent 
of the physieal injury, which would be contrary to the settled rule in 
this jurisdiction. Chicago, etc., Co. v. Caulfield, 11 C. C. A. 5-52, 
63 Fed. 396; Southern Pacific Co. v. Hetzer, 68 C. C. A. 26, 135 
Fed. 272, 1 L. R. A. (N. S.) 288; Kennon v. Gilmer, 131 U. S. 22, 
26, 9 Sup. Ct. 696, 33 L. Ed. 110; Mcintyre v. Giblin, 131 U. S. 
clxxiv, 9 Sup. Ct. 698, note, 25 L. Ed. 572; McDermott v. Severe, 
202 U. S. 600, 611, 26 Sup. Ct. 709, 50 L. Ed. 1162. But the con- 
tention is not tenable. It fails to give effect to the qualifying words, 
"due to the injury," which bring the instruction within the rulin^ in 
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Mclntyre v. Gibliii, supra. Besides, if the défendant was concerned 
lest the jury might interpret the instruction in the manner now sug- 
gested, it should hâve requested some explanation of it, instead of 
taking an exception the fair import of which was that it was objecting 
to any mention of mental suffering. McDermott v. Severe, supra; 
Southern Pacific Co. v. Maloney, 69 C. C A. 83, 136 Fed. 171; Chi- 
cago Great Western Ry. Co. v. McDonough (C. C. A.) 161 Fed. 657, 
660. 

An attentive considération of the record and of the arguments of 
•counsel discloses no réversible error, and so the judgment is aiifirmed. 



BURTON V. BERTHOLD et al. 
(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 79. 

1. LOGS AND LOGGING (§ 84*) CONTBACT— MODiriCATION. 

Plalntiffs accepted an order for certain yellow pine tlmber, "sound and 
square and witliout wane." Plalntiffs ordered the lumber from their 
mills accordlng to the same spécifications, but later objected that It was 
dlfflcult to secure sticks absolutely free from wane and asked a modifica- 
tion. This was refused, but défendant promised that plalntiffs should 
recelve libéral treatment as regards Inspection and that a small amount 
of wane might be overlooked. Plalntiffs dld not modlfy the spécifications 
wlth their mlUs under sueh letter, but stated that future orders should 
provide for a certain amount of wane. Hcld, that sùch correspondence 
dld not operate as a modification of the original contract wlth référence 
to wane. 

[Ed. Note. — For other cases, see Logs and Logglng, Dec. Dlg. § 34.*] 

2. EsTOPPEL (§ 63*) — Equitable Estoppel— Inconsistenct or Conduct and 

Claims. 

Where, after the maklng of a contract for the sale of lumber free from 
wane, the sellers, who were brokers, endeavored to Induce the buyer to 
agrée to accept a certain amount of wane, which he refused to do, but 
offered libéral Inspection wlth référence to such question, and the sellers 
dld not change their contract wlth the mills, which had been made on the 
same spécifications as the original on the faith of such correspondence, 
the buyer was not estopped to demand compliance wlth the terms of the 
original contract. 

[Ed. Note. — For other cases, see Estoppel, Dec. Dlg. | 63.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Appell & Taylor (George H. Taylor, Jr., of counsel), for plaintiff 
in error. 

Hyland & Zabriskie (Nelson Zabriskie, of counsel), for défendants 
in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. In this action the défendants in error, who 
were the plaintiffs below and are hereinafter so designated, sought to 
recover from the plaintiff in error, hereinafter called the défendant, 
the price of certain lumber sold and delivered, or attempted to be 

*For other cases see same toplc & % nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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delivered. The plaintiffs are wholesale lumber dealers located in 
St. Louis, Mo., and the défendant is a wholesale lumber dealer lo- 
cated in New York City. On April 6, 1904, the défendant received 
from E. W. McClave & Son of Newark, N. ]., an order for 300,000 
feet of long leaf yellow pine lumber, "sound and square." The de- 
fendant contracted with the plaintiffs to fill this order at a lower 
priée; the différence constituting his profit. This contract is eyi- 
denced by a written order and a letter of acceptance. On April 14, 
1904, the défendant sent the order, specifying the amount required, 
the priée, sizes, place of delivery, and other particulars, designating the 
lumber as "sound, square edge, rough, long leaf yellow pine" and 
concluding with thèse words : "Ship no waney stock" — i. e., timber 
not square-edged. On April 19, 1904, the plaintiffs wrote the défend- 
ant unconditionally accepting the order, but inquiring whether his 
customer would be willing to hâve the lumber dressed, instead of in 
the rough, as specified in the order. This modification, however, was 
not agreed to. 

The plaintiffs passed the order on to be filled by certain millmen 
in practically the same form, except presumably as regards price, as 
it was received from the défendant. On May 10, 1904, plaintiffs wrote 
the défendant that they were receiving complaints from the mills rela- 
tive to the spécification of the contract regarding wane, but saying: 

"We hâve given the mills the exact spécifications which we hâve received 
from you." 

The plaintiffs further suggested that the défendant inform his cus- 
tomer of the difficulty in securing sticks of the required size absolutely 
free from wane. They also stated that they were making the inquiry 
concerning wane principally because they had in view future large 
orders, and : 

"If your customer Insists on the tlmbers being absolutely free of wane, 
we hardly think we could undertake any future orders of this character." 

On May 12, 1904, the défendant wrote to the plaintiffs that he had 
had an understanding with his customer regarding the matter of 
wane, and had confirmed it in writing to him as f oUows : 

" * * * I hâve ordered this stock from the mill to be eut free from 
wane ; but, although I am ordering it that way, it is understood that, should 
auy stock corne in admitting a small amount of wane, you are not to be 
severe on the inspection in this respect. * * * in other words, on thia 
big elass of timber it is understood that we are to hâve fair and libéral 
treatment as regards inspection." 

The letter then went on to say : 

"You will see, therefore, the understanding I had with my customer, and 
upon the arrivai of the first car I will go personally and see that the lumber 
is inspected in accordance with this understanding. I do not wish, however, 
to change any of the terms or conditions of my order No. 1,744, as I consider 
it a dangerous matter to open up the question of wane with the mills, but 
propose that you shall hâve every advantage In Inspection that I can secure 
for you." 

On May 17, 1904, the plaintiffs wrote to the défendant, stating in 
substance that they were glad to know that the défendant had made 
166 F.— 27 
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provisions with his customer for accepting timber containing a certain 
amount of wane, and saying : 

"Our letter of the lOth instant was written with a view of getting your 
customer to àccept tiinbers containing a certain amount of wane on future 
orders, as we hardly believe we could get any more of thèse timbers on tlie 
same spécifications as order No. 1,744. We think we eould get at least 
200,000 feet more in the course of the next 90 days at the same price, pro- 
vided the specifi^catlons were made a little more lenlent." 

On May 19, 1904, the défendant wrote the plaintiffs acknowledging 
receipt of their letter of May 17th, and saying : 

"You know the conditions and understanding between my customer and 
mypelf, and I will see to it that we get as libéral treatment as possible. At 
the same time I could not get him to make a concession in writing, as he is 
of the opinion that the mills would take advantage of this question of wane 
if we were once to let down the bars." 

As stated in his letter of May 13, 1904, the défendant had written 
his customer as stated regarding waney stock; but it did not appear 
that his customer ever replied to such letter, or ever agreed to receive 
anything but the square timber which his contract called for. It did 
not appear that the défendant acted otherwise than in good faith in 
making his statements. 

Upon the trial the question whether the contract called for stock 
wholly free from wane was of importance, and the trial court ruled, 
in accordance with the plaintiffs' contention, that the original contract, 
as evidenced by the order and its acceptance, was modified with respect 
to the provision concerning waney stock by the defendant's said letter 
of May ISth. The majority of the court think that this ruling of the 
trial court was erroneous. Notwithstanding that which the défendant 
said about his understanding with his customer and his assurances of 
libéral treatment in inspection, he expressly stated that he did not wish 
"to change any of the terras or conditions" of the order. To hold that 
this letter did change the contract is to give it an effect which the 
writer expressly stipulated it should not hâve. The contract could not 
be changed unless the défendant said so. It is as necessary that the 
parties' minds should rneet to alter a contract as to make it. We can- 
not hold that the défendant did change the contract by a letter in which 
he expressly stated that he did not wish to do so. 

As a tnatter of law we think that the defendant's letter did not modi- 
fy the contract. Moreover, it seems clear that the plaintiffs them- 
selves did not consider the contract modified. On May 23, 1904, they 
wrote the défendant regarding a prospective additional order as fol- 
lows: 

"Relative to an additional order for 200,000 ft. on the same spécifications, 
as your other order, we hardly think we could get our mills to accept same, 
as most of the people using timbers of this size specify that a certain amount 
of wane will be accepted. We might Induce the mill to accept an additional 
order for 100,000 ft. on the same spécifications; but on any more of thèse 
timbers it would be necessary for us to specify in our order to the mUls that 
we would accept timbers containing a certain amount of wané at one end." 

On May 26, 1904, the défendant wrote to the plaintiffs in regard to 
the proposed order as follows: 

"How much wane would you specify on an order for 100 M. ft? This is a 
matter that would bave to be very thoroughly understood before I could 
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consent to allow any waue on my order. I guess I could get you the order 
ail rlght." 

On May 31, 1904, the plaintiffs wrote to the défendant in reply to 
the inquiry in his letter of May 26th as follows : 

"We will take the additlonal 100,000 ft. of large timbers on the same spéci- 
fications as your order No. 1,744. On any future orders we would ask you 
to speclfy the ainount of wane your customer would be willing to aceept, 
as we are satisfied that we cançiot get our mills to aceept any more orders 
than the amount mentloned above on a spécification that will not permit of 
any wane whatever." 

While it appears that the additional order was not given, the cor- 
respondence clearly shows that the provision concerning wane was 
considered by both parties as continuing in the original contract. 

The only theory upon which the plaintiffs could daim that the de- 
fendant waived the provision excluding waney stock would be based 
upon principles of estoppel. The défendant, in the letter of May 12th, 
stated that which was not true regarding his vmderstanding with his 
customer. If the plaintiffs, relying upon such statements, and acting 
upon the belief that some waney stock would be accepted, had shipped 
timber from the West containing a small amount of wane, it may well 
be that the défendant would hâve been estopped from rejecting it upon 
that ground. But it does not appear that the plaintiffs were misled, 
or changed their position, by reason of the defendant's letter. ' As 
already shown their later letters treat the contract as excluding wane. 
Moreover, it appears from the testimony of one of the plaintiffs that 
the order to the millman was never changed. The timber which the 
millman shipped to the East was shipped under the spécifications of the 
original order to fill such spécifications. When trouble arose, the 
plaintiffs at once looked to the millman. "The millman had not stuck 
strictly according to our order to him." The plaintiffs were not in- 
duced to change their position by any misstatements in the defendant's 
letter, and no principles of estoppel arise in their favor. 

As this erroneous ruiing nécessitâtes a new trial, it is not necessary 
to consider the other spécifications of error. The questions raised by 
them may not arise upon another trial. 

The judgment of the Circuit Court is reversed. 



GOLL V. UNIïED STATKS. 

(Circuit Court of Âppeals, Seventh Circuit. JS'ovember 24, 1908.) 

No. 1,482. 

1. Food (§ 20*)— Oleomargabine— Sale— Indictment. 

An indictment for unlawfuUy selllng oleomargarine, averring that both 
défendants named therein "unlawfully and knowingly did sell and deliver" 
at a tlme and place and to a person named a one-pound i)ackage of oleo- 
margarine wrapped in a paper wrapper, without being then and there 
marked and branded in the inanner re(inired by Act Coug. August 2, 
1886, c. 840, § 6, 24 Stat. 210 (U. S. Comp. St. 1901, p. 22.30), was sufflcient. 
[Ed. Note. — For other cases, see Food, Dec. Dig. § 20.*1 

^For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Food (§ 21*)— Prosecutions— Evidence. 

Where G. was iiot shown to hâve ordered, advlsed, approved, or hnd 
Knowledge of a sale of oleomargahie by another not uiider G.'s eontrol 
wlthout being properly prlnted or branded, G. could not be couvlcted of 
the alleged wrongful sale of such substance. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 21.*] 

3. Cbiminal Law (§ 901*)— AoQuiTTÀi^RiOHT TO Direction — Waiveb. 

Where accused was entltled to the granting of hls motion for an ac- 
quittai at the close of the govemment's case for failure of proof, such 
right -was not viralvéd by the introduction of évidence in his own behalf. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. Dig. § 2J24; Dec. 
Dig. § 901.*] 

4. FooD (§ 21*)— Peosectjtions— Evidence. 

An admission by accused that he had been fined for an unlawful sale 
of oleomargarine during hls previous opérations was without force to 
charge complicity In a subséquent unlawful sale by another. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 21.*] 

5. Cbiminal Law (§ 424*)— Evidence— Déclarations. 

Where G. and K. were charged with the illégal sale of oleomargarine 
not properly marked, évidence that défendant K. stated to witness im- 
inediately after the sale of the package in qiestion that he was working 
for G. was inadmissible to prove interest or complicity In the offense on 
G.'s part. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1002-1010 ; 
Dec. Dig. § 424.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

The plaintilï in error, Goll, was indicted and convicted, upon trial to a 
jury, together with one George Kice, for alleged violation of section 6 of the 
act of Congress known as the "Oleomargarine Act," approved August 2, 1886 
(Act Aug. 2, 1886, c. 840, 24 gtat. 210 [U. S. Comp. St. 1901, p. 2230]), and thls 
writ is brought by Goll alone, for reversai of the judgment against him. The 
count of the Indictment, on which the conviction rests, is as follows: 

"The grand jurors for the United States of America, inquiring for the 
Eastern Division of the Northern District of Illinois, upon their oaths présent, 
that Frank S. Goll and George Kice, each late of the city of Chicago, in the 
said division and district, on the nineteenth day of March, In the year of our 
Lord nineteèn hundred and elght, at the city of Chicago, In the division and 
district aforesald, unlawfuUy did knowingly sell and dellver to one Arthur J. 
R. Curtis, a one-pound package of oleomargarine wrapped in a paper wrapper 
without being then and there marked and branded as the Commlssioner of 
Internai Revenue of the said United States with the approval of the Secre- 
tary of the Treasury of the said United States had theretofore prescribed; 
that Is to say, without having the name and address of the dealer printed or 
branded thereon in letters not less than one-fourth of an inch square and the 
Word 'Oleomargarine,' and the quantlty in pounds contained In the said pack- 
age written, branded or printed thereon in letters not less than one-fourth of 
an inch square so as to be plaiuly visible to the purchaser ; and so the grand 
jurors aforesaid, upon their oaths aforesald, do say that the said Frank S. 
Goll and the said George Kice at the time and place and In manner and form 
aforesald, unlawfully did sell and deliver oleomargarine in another form than 
in new wooden or paper packages as described In section 6 of the act of 
Congress approved August 2, 1886, entltled 'An act defining butter, also Im- 
posing a tax upon and regulating the manufacture, sale, Importation and ex- 
portation of oleomargarine' ; against the peace and dignlty of the said United 
States, and contrary to the form of the statute of the same In such case made 
and provided." 

•For other cases see same toplo & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Inde.'iea 
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General and spécial demurrer t» the Indlctment was interposed on behalf of 
the accused, overruled by the trial court, and the trial proceeded. At the con- 
clusion of the évidence for the government, motions were made for direction 
of a verdict in favor of each ; which motion was overruled, and testimony was 
introduced on behalf of the plaintifï in error. Like motion was made and 
overruled at the close of ail the évidence. 

The testimony and further rulings complained of, In so far as material, are 
mentloned In the opinion. 

Wells M. Cook, for plaintifï in error. 

Edwin W. Sims, U. S. Dist. Atty., and Frank R. Reid, Asst. U. S. 
Dist. Atty. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The er- 
rors assigned for reversai of the judgment against the plaintifï in er- 
ror are: (1) Insufficiency of the indictment; (3) insufficiency of évi- 
dence to charge the plaintifï in error with an offense; (3) réception of 
incompétent testimony; and (4) error in giving and refusing instruc- 
tions. 

1. The indictment distinctly avers as facts that both défendants nam- 
ed therein "unlawfully did knowingly sell and deliver," at a time and 
place and to a person named, "a one-pound package of oleomargarine 
wrapped in a paper wrapper without Seing tîien and there marked and 
branded," in conformity with the requirements of the act referred to 
and régulations adopted thereunder, which were specifîcally described 
and averred ; and we believe the demurrer was rightly overruled. That 
the charge was inartificially framed may be conceded, but the aver- 
ments were neither uncertain nor insufïicient when read as an entirety ; 
and the objection raised for duplicity is untenable. It is contended that 
the statute makes separate and distinct ofïenses, not only of a sale of 
oleomargarine without the prescribed brand, but as well of a delivery, 
and that distinct ofïenses cannot be joined in a single count, under a 
well-settled gênerai rule. The rule referred to, however, is not appli- 
cable to the provisions in question, which make punishable either sale 
or delivery to accomplish the inhibited object. Both sale and delivery 
are averred in a single transaction, and commission therein of either 
one or both acts equally constitutes the statutory ofïense, making one 
violation and incurring a single penalty. Crain v. United States, 162 
U. S. 635, 634, 636, 16 Sup. Ct. 953, 40 L. Ed. 1097; 1 Bish. New 
Crim. Proc. § 436. 

8. Error is well assigned, however, for want of proof to support the 
charge and verdict against the plaintifï in error. The alleged sale and 
delivery, in violation of the statute, on the part of Kice, the other de- 
fendant named, appears f rom the testimony, together with the fact that 
he was alone in the transaction ; but there is no proof, direct or inf er- 
ential, that the plaintifï in error either ordered, advised, approved, or 
had knowledge of such violation. Moreover, the witnesses for the 
prosecution testify that the package so sold by Kice was taken by him 
out of a wagon containing "quite a number of packages stamped with 
the Word 'oleomargarine' and the name of the Chicago Tea Store, 13 
North Kedzie Avenue," and that he removed or erased something froin 
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the wrapper of such package bef ore entering the house to make the 
sale. On this testimony, together with the régulations of the depart- 
ment prescribing the brand to be used, and proof that the "Chicago Tea 
Store" had theretofore obtained a license as retail dealer in oleomar- 
garine, upon application made by the plaintiff in error, as proprietor, 
the prosecution rested the case; and it is plain that such proof was 
without force to raise an issue of criminal liability against the plaintiff 
in error, under the elementary rule of our criminal law. He was then 
entitled to direction of a verdict of acquittai, upon the motion made 
on his behalf, and error appears in déniai thereof by the trial court. 
The above-mentioned state of the évidence, therefore, would seem to 
us sufficient for this conclusion, without comment on the axiomatic 
rule referred to. 

Nevertheless, counsel for the government contend in brief and argu- 
ment, not only (a) that such "proof was sufficient to warrant the court 
in refusing this motion," (b) but (in substance) that the objection for 
insufficiency was waived by the introduction of évidence by way of 
défense, and (c) that submission to the jury and conviction thereupon 
were authorized, for thèse reasons: That the plaintiff in error failed 
"to deny that he had any part in the sale and delivery by Kice," or to 
prove actual "change of ownership of the store"; and that he admitted 
(on cross-examination) "that he had once paid a fine for violating the 
oleomargarine act (Act Aug. 2, 1886, c. 840, 24 Stat. 209 [U. S. Comp. 
St. 1901, p. 2228])." In view of thèse extraordinary propositions thus 
pressed to our attention from that source, it may be désirable, if not 
needfûl, to note the inçonsistency of each with fundamental law. Each 
ignores the rule of protection which our criminal law rightfully extends 
over the acçused throughout his trial, and as well the presumption of 
innocence created in his favor, which can only be ôvercome by proof 
of guilt beyond reasonable doubt. As before stated, the case for the 
prosecution closed without évidence of complicity in or knowledge of 
the unlawful sale on the part of the plaintiff in error, and his right 
to an acquittai was unmistakable. Under the protecting rule referred 
to, it is equally clear that the error of the court in denying that right 
was not waived by the introduction of évidence on his behalf. Wheth- 
er such error may be waived or cured by a subséquent disclosure of 
incriminating facts on the part of the accused, when the burden of 
défense is thus cast upon him, is another question, on which we ex- 
press no opinion, as no sufficient évidence appears in any form. The 
burden cannot be imposed upon the plaintiff in error, under such fail- 
ure of évidence, to disprove complicity in the offense ; nor was it need- 
fûl to show that he was not the owner of the oleomargarine package 
from which the brand appeared to hâve been removed by Kice to make 
the sale. He did testify, however, that he "knew nothing whatever" 
about the alleged sale, and was not the proprietor of the "Chicago Tea 
Store," having sold out his interest theretofore ; and a government 
license issued accordingly in the name of one Richey, as proprietor. 
was produced in évidence. The admission referred to on the part of 
the plaintiff in error, that he had been fined for an unlawful sale of 
oleomargarine during his previous opérations, was without force to 
charge complicity in the case at bar. 
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As the rulings of the trial court deprived the plaintiff in error of 
his rightful benefits under the law, the judgment must be reversed 
for such errors. 

3. In the réception of testimony, error is well assigned upon a ruling 
which appears to hâve been fundamental in référence to the charge 
against the plaintiff in error. A witness for the prosecution was per- 
mitted to testify that the défendant Kice stated, in answer to an in- 
quiry by the witness immediately after sale of the package, that he was 
"working for Goll" ; and the trial court overruled both objection to 
the question and a motion to exclude such answer, as against the 
défendant Goll. If this statement was material, in any sensé, in référ- 
ence to Kice, it was clearly inadmissible to prove interest or com- 
plicity on the part of Goll, so that error appears as well in the récep- 
tion and submission of such hearsay proof and in the probative force 
which was then assumed for the fact thus stated by Kice. While sale 
of oleomargarine, in packages properly marked (as found in the de- 
livery wagon), was authorized under the government license, the con- 
tention in support of submission to the jury rests on this inadmissible 
statement, without a fact in évidence to charge Goll with erasure of 
the brand to make a sale. 

Other objections which are raised to ruling upon testimony received 
or oiïered are not deemed tenable. 

The judgment of the District Court is reversed, and the cause re- 
manded for a new trial. 



WAREEN V. ERIE R. CO. 
(Circuit Court of Apiseals, Second Circuit. December 15, 1908.) 

No. 57. 

1. Master and Servant (§ 177*) — Death of Servant— Négligence— Fellow 

Servants. 

An interloclflng switch hiiving been (liscoiinec:ted, tlie toweruian tele- 
graplied the information to the train dispatfher, who ordercd that the 
switch be operated by the switcli stand , on the ground and that the 
towerman sliould not signal trains to pull in until ever.ything was safe. 
A ruie provlded that conductors would be held responsible for the proper 
use of switches not operated by switch tenders, and that whoever opened 
a switch should remain until it was closed, unleas relieved by a compé- 
tent employé. Décèdent, a freight conductor, approached tlie tower, 
when his train was stopped by a block signal, and he was required to 
take the siding. The head brakeman opened the switch, but did not close 
It after tlie train liad passed in, and notwithstanding the switch stand 
showed that the swltcli w-as open, the towerman in violation of instruc- 
tions uegligently slgnaled the next train to proceed, wliereupon it passed 
iuro the switcli and killed décèdent in the collision. Hehl, that decodcnt's 
death was due solely to the négligence of his fellow servants, the tower- 
man and the head brakeman of the freight train. 

[Ed. Note. — For other cases, see JNIaster and Servant, Cent. Dig. § 3.52 ; 
Dec. Dig. § 177.*] 

2. Master and Servant (§ 146*) — Death of Servant— Négligence— System. 

Where a railroad had a rule providing that conductors would be held 
responsible for tlie proper use of switches by themselves and trainmeu, 

•For other cases see same toplc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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except where swltch tenders were placed, and whoever opened a switch 
should remain there until it was closed, or unless relieved by some 
other compétent employé, and the train dispatcher, on being informed 
of tlie disconneetion of a switcli from a tower, telegraphed to the towei'- 
man net to allow trains to pull past the switch untll everything was safe, 
and the disobedience of the rule and such instruction resulted in a col- 
lision, which would hâve been obvia ted by compliance with either, défend- 
ant was net négligent In net providing a safe System for the opération 
of trains. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 
284; Dec. Dig. § 140.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. , 

John W. Lyon and George A. Clément, for plaintifï in error. 
Stetson, Jennings & Russell (Frédéric B. Jennings, of counsel), for 
défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an action by the plaintiff, as admin- 
istratrix, to recover for the death of her intestate, a freight conductor 
of the défendant, wlio was killed November 18, 1904, while in the 
caboose car of his train standing on a siding in the Port Jervis yard, 
as the resuit of a collision with a way train leaving the main Une be- 
cause of an open switch. The switch was originally worked from a 
tower by the interlocking System, but, because of changes in the yard, 
had been disconnected and for about a month before the accident work- 
ed by a Mansfield switch stand on the ground. No switchman was 
stationed at the switch. October 19th the towerman telegraphed to 
the train dispatcher : 

"The eastbound siding at W X lias been disconnected and canuot be thrown 
by towerman. Will be thrown by Mansfield switch stand on the ground." 

The train dispatcher repeated this message, with additions, to the 
towerman at W X as follows : 

"The eastbound siding at W X lias been disconnected and cannot be 
thrown by towerman. Will be thrown by Mansfield switch stand on the 
ground. This will be entirely up to you to handle, and do not allow trains 
to pull in until you hâve everything safe for tliem, before giving the signal. 
Please acknowledge recelpt of this message giving your names." 

The night towerman replied: "O. K. in regard to your wire this 
p. m." — and the next morning the day towerman sent a similar mes- 
sage. 

November 18th at 6 ;10 p. m., as the deceased approached the tower, 
his train was stopped by the block signal, and he was informed by the 
towerman that it was to go into the siding. Thereupon the head brake- 
man of the train opened the switch by hand, but did not close it after 
the train had passed in, and so violated rule 117 as follows: 

"Conductors will be held responsible for the proper use of the switches used 
by tliem and thelr trainmen, except where switch tenders are placed. Who- 
ever opens a switch shall remain at it untll it is closed, unless relieved by 
some other compétent employé." 

•For otber cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



KANNEL8 T. EOWE. 425 

The Mansfield switch stand shows a red Hght on the main line when 
the switch is open; but the towerman, in direct violation of the in- 
structions not to give a signal to a train until everything was safe, 
without looking out of his window to see whether the switch had been 
closed by the trainmen, gave a signal by sémaphore of a clear track 
to the next train, which ran into the siding and caused the death of the 
plaintifï's intestate. It was no part of the towerman's duty to leave the 
tower and open and close the switch. 

It is perfectly plain, however, that the towerman and the head brake- 
man of the train were grossly négligent in the performance of their pre- 
scribed duties ; the former in not taking the pains to see whether the 
track was clear before signaling the way train, and the latter in not clos- 
ing the switch after the freight train had passed into the siding. The 
engineer of the way train may also hâve been négligent in not observ- 
ing the danger signal on the Mansfield switch, and the deceased Ijimself 
in not seeing that the switch which his brakeman had to open was there- 
after properly closed. The plaintifï, however, admitting that the négli- 
gence of one or more of the fellow servants of the deceased contributed 
to his death, contends that the défendant was also négligent in not pro- 
viding a proper System for the safety of its employés at this point, and 
therefore, under well-established rules, is liable for the resuit. But 
we feel compellcd to say that the situation was a simple one and the 
rules applicable to it adéquate. The death of the plaintifï's intestate 
was not due to any insufficiency of the defendant's System, but solely 
to the négligence of his fellow servants, the towerman and head brake- 
man of the freight train. 

Judgment affirmed. 



RANNELS V. ROWE et al. 

(Circuit Court of Appeals, EIghth Circuit. Deeember 14, 1908.) 

No. 2,163. 

1. Wirxs (i SOI*)— Election— FiLiNO in Foeeign State. 

Gantt's Dis. Ark. §§ 2222. 2223. provide tliat, if a widow fnils to reTioniice 
the testamentary provisions and to talîe steps to secure dower witliin a 
year after the death of her husband, she will be deemed to take under the 
will. Held that, in accordance with a décision of the Suprême Court of 
Arkansas applying the statute to a foreign will affecting lands in that 
State, a widow's renunciation of testamentary provisions in lieu of dower, 
filed in Mississippi, where her husband dled and his will was probated, 
was ineffective to give the widow dower in the husband's Arkansas lands. 

[Ed. Note. — For other cases, see Wills, Cent. Dlg. § 207T; Dec. Dig. § 
801.*] 

2. QuiETiNG TiTLB (§ 51*)— Payment of Taxes— Reimbtjhsembnts. 

Where, in a suit to quiet title, complainant obtalned a decree In his 
favor for an undivided one-half interest in the lands, défendants were en- 
tltled to reimbursement for one-half of the amount pald by them and those 
under whom they claimed on account of or In rédemption of taxes or 
claims founded on taxes rightfully levied and constituting a légal charge 
on the property, wlth légal interest from the times of payment. 

[Ed. Note. — For other cases, see Quietlng Title, Cent. Dig. § 101; Dec. 
Dlg. I 51.*] 

*foT qtli«r ca«eB tes same toplc & { NVUBBB in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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Appeal frôni the Circuit Court of the United States for the Eastem 
District of Arkansas. 

Julian Laughlin (M. h. Stephenson and E. C. Hornor, on the brief), 
for appellant. 

W. H. H. Miller, for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, . Circuit Judge. This cause arises on the pétition of one 
of the appellees and the successor of another for leave to file a bill of 
review in the court below. When the cause first arose in this court 
a decree was directed in favor of the appellant, Rannels, quieting his 
title to an undivided half interest in certain lands in Arkansas. 145 
Fed. 296, 74 C. C. A. 376. Thç record showed that ail the parties 
to the suit traced title to Edmund McGehee, who died in Mississippi 
in 1865, leaving a will in which he bequeathed and devised half of 
his estate to his widow and the other half to his children. The widow 
was named as one of the executors. In 1873 the widow in her rep- 
résentative capacity joined with her associâtes in executing executors' 
deeds, conveying with covenants of warranty the lands in controversy 
to a railroad Company, under which Rannels claimed. The appellees 
claimed under conveyances aftcrwards made by the widow and chil- 
dren. The executors' deeds, as such, were void, because no authority 
to make them had been obtained from a court of compétent jurisdic- 
tiôn;, but we held that upon principles of estoppel they operated to 
convey the widow's half interest and that the interest finally vested in 
Rannels. 

It is now desired to file a bill.of review, and two grounds are set 
forth: First, newly discovered évidence consisting of court records 
in Bolivar county, Miss., where the estate of Edmund McGehee was 
being administered, showing, it is said, that in 1875 the widow there 
renounced her rights under the will and elected to take in lieu thereof 
a dower interest, which bas since been extinguished ; second, that in 
the direction for a decree provision should hâve been, but was not, 
made for équitable reimbursement to appellees for tax payments on 
the land in controversy. 

Edmund McGehee died in 1865, and his will was probated in Mis- 
sissippi in 1866. The widow's renunciation of the tèstamentary pro- 
visions in lieu of dower and her élection to take dower occurred nine 
years later in Mississippi. The lands in controversy were in Arkansas, 
and it does not appear that therc was a renunciation and élection in 
that State. Under an Arkansas statute in force at that time (Gantt's 
Dig. §§ 2232, 2223), if a widow failed to renounce the tèstamentary 
provisions and to take steps for securing dower within a year from 
the death of her husband, she was deemed to hâve elected to take under 
the will. In Apperson v. Bolton, 29 Ark. 418, it was held that the 
statute controlled in the case of a foreign will so far as it affected lands 
in Arkansas, that a renunciation of provisions in lieu of dower and 
an élection to take dower made in the state where the testator was 
domiciled and according to the laws thereof was of no force in Ar- 
kansas, and this though the will had not been probated in the latter 
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State. The statute and décision, constituting a rule of property, are 
controlling hère, and seem efFectually to dispose of the first ground in 
the pétition. It should not be inferred, however, that we hold ap- 
pellees hâve stated a case of new évidence which could not, with 
requisite diligence, hâve been seasonably discovered for use at the 
trial. 

As the original decree of the trial court was for the appellees, their 
équitable right to reimbursement for tax payments was not determined, 
and our attention was not directed to it when the case came hère. The 
interest of the successful party in the land should not escape the burden 
of côntributing to the support of the government, and that he does 
what is équitable and just should be imposed as a condition to the 
entering of a decree in his favor. The reimbursement required should 
be limited to half of the amount found by the trial court to hâve been 
paid by appellees and those tmder whom they claim on account of or 
in rédemption of taxes or claims founded on taxes lawfully levied and 
constituting a légal charge on the property, with légal interest from 
the times of payment respectively. 

If the appellant, within 20 days from this time, file in this court his 
consent in writing that the decree may be conditioned as above, the 
pétition for leave to file a bill of revievv will be denied ; otherwise, it 
will be sustained so far as concerns the matter of tax payments. 



In re MERCEDES IMPOUT CO. 
(Circuit Court of Avtpeals, Second Circuit. Deceniber 15, 1908.) 

No. 85. 

Bankrdptcy (§ 217*)— Actions in State Gouet— Stay. 

" In 1906 certain actions were brouglit agiiiiist the banltmiit by attacli- 
ment In Xew Yorii and New .)erse.v, after which tlie parties stipnlated tliat 
the actions should be discontinued and that one action shouUl be brought 
in New Yorlv to cover ail the claims, in wliich the bankrupt should glve a 
bond conditioned to pay any judgnient recovered. The new action was 
brought ou Noveinber 7, 190tJ, and the bond given, after which the issues 
were sent to a référée, before whom they were pending when défendant 
was adjudged a bankrupt, on March 26, 19(18, after which the bankruptcy 
court stayed the action unlil 12 nionths after the adjudication, or uutil 
détermination of the bankrupt's discliarge, if sooner made. llcld, that the 
bankruptcy court was not bound to grant the stav under Bankr. Act July 
1, 1898, c. 541, § 11, 30 Stat. 549 (U. S. Comp. St 1901, p. ,3426), provld- 
iug that a suit founded on a claim from which a diseharge would be a re- 
lease, and which is pending against a person at the time of the filing of 
the pétition against hiin, sball be stayed until after an adjudication or 
a dismissal of the pétition, etc., and may be further stayed until 12 
months after the adjudication; and, as the trustée in bankruptcy had no 
interest in the claim against tlie snrety on the bond, the creditor's rights 
and equities should be disiiosed of by the state court. 

[Ed. Note. — For other cases, see Banlu'uptcy, Dec. Dig. § 217.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

•F'or other cases see same topic & % numbek in Dec. & Aœ, Digs. 1907 to date, & Rep'r Indexes 
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The following îs the opinion of Hough, District Judge, to review 
which the pétition was filed : 

The language of section H of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 549 [TJ. S. Comp. St. 1901, p. 3426]), regarding stays after adjudica- 
tion is permissive, and it seems to me that tlils is enough to require the court 
to examine into the equities of any application made under this part of the 
section in question. The language of the bond given by the Mercedes Com- 
pany to secure the clalm of Smith & Mabley clearly requires the entry of a 
judgment against the Mercedes concern. as a condition précèdent to recovery 
against the surety. The motion, then, Is made under facts entlrely similar In 
légal effect to those appearing in Re Rosenthal (D. G.) 108 Fed. 368, Hill v. 
Harding, 107 U. S. 671, 2 Sup. Ct. 404, 27 L. Ed. 493, and Klipstein & Co. v. 
AUen-Mlles Co., 136 Fed. 385, 69 C. C. A. 229. I assume, therefore, that If 
the Mercedes Company obtains a discharge, and If it also obtalns the right 
to plead that discharge, there can never be a judgment against it, and eonse- 
quently no judgment against the surety. 

Assumtng that the Mercedes Company has so conducted itself, and wlll here- 
after so behave, as to entitle it to a discharge, and shall elect to apply for 
the same; Is there any équitable reason why the Smith & Mabley Company 
should be permltted, by expedltlng its proceedings, to obtaln now what in a 
few months It may not be able to procure, vlz., a judgment? I percelve none 
of the équitable grounds revlewed and consldered in Re Tiffany (D. C.) 147 
Fed. 314, and cases there cited. It seems to me, also, that the view taken 
In Klipstein v. Allen-Miles Co., supra, of section 16 of the act, Is correct, and 
that that section does not, and was not intended to, afiCect the llablllty of such 
a surety as Is the one In this matter. The language of Wolf v. Stix, 99 TJ. 
S. 8, 25 L. Ed. 309, applles. The question, then, Is narrowed to this : Is there 
any reason why a créditer, who may lose ail or part of his clalm against the 
principal debtor by the opération of a remédiai statute, should be given a 
larger remedy against that debtor's surety? It seems to me no such reason 
exists. The Smith & Mabley Company voluntarlly received this bond, linow- 
ing that It secured no more than the légal llablllty of the corporation défend- 
ant In the action at law. The bond was exeeuted and dellvered after the pas- 
sage of the bankruptcy act. PlaintIfCs, therefore, accepted the légal results, 
whatever they mlght be, of compliance wlth that act. One of those results 
was the possible prévention of any judgment against the défendant, and it 
results, therefore, that plaintlff must wait to ascertain whether its alleged 
principal debtor belongs to the class of bankrupts immune from judgment or 
liable thereto. It cannot, however, be pei-mitted that the stay to be granted 
shall be used otherwise than provided by the bankruptcy act for the beneflt 
of défendant or Its surety. 

Uiwn the filing of a stipulation by counsel of record for the Mercedes Com- 
pany in the state court suit that no motion to dismiss for lack of prosecution 
or other steps inimical to plalntiff shall be taken pendlng the year from ad- 
judication, the stay prayed for wlll be granted. 

Kenneson, Emley & Rubino (Thaddeus D. Kenneson, of counsel), 
for petitioners. 

Howard Taylor and John D. Fearhake, for respondent, 
Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. In the year 1906 Smith & Mabley, Incor- 
porated, brought suits against the Mercedes Import Company, both 
in New York and New Jersey, taking out an attachment on property 
of défendant in the latter state. The parties subsequently stipulated 
that thèse actions should be discontinued and one action brought in 
New York to cover ail claims, in which the Mercedes Company should 
give the Smith Company a bond conditioned for the payment of any 
judgment it might recover. November 7, 1906, this new action was 
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begun in the Suprême Court of the state of New York. On Xovember 
9th the bond was given, and subsequently the issues were sent to a 
référée, where they are still pending. March 26, 1908, the Mercedes 
Company was adjudicated a bankrupt. May 13, 1908, the district 
judge on the motion of the trustée in bankruptcy made an order staying 
the proceedings in the action pending in the state court until 12 months 
after the adjudication, or until the détermination of the question of 
the bankrupt's discharge, if sooner made. This is a pétition to re- 
vise that order. 

The district judge was not obhged to grant the stay under section 
11 of the bankruptcy act, but did so because he thought that the 
creditor had no better equity against the surety than he had against 
the bankrupt. As the trustée in bankruptcy has no interest whatever 
in the claim against the surety, we think the creditor's rights and 
equities are questions to be disposed of by the state- court. Judge Addi- 
son Brown, in Re Rosenthal (D. C.) 108 Fed. 368, vacated a stay re- 
straining the prosecution of a suit against the bankrupt in Massachu- 
setts because under a statute of that state a spécial judgment might 
be entered against the bankrupt, so as to fulfill the condition of the 
bond and enable the creditor to enforce it against the surety. And in 
Hill V. Harding, 130 U. S. 699, 9 Sup. Ct. 725, 32 L. Ed. 1083, the 
Suprême Court held that, as the practice of the state court permitted 
a spécial judgment to be entered against the bankrupt with a perpétuai 
stay of exécution, to enable the creditor to recover against the sureties, 
a judgment of that court refusing leave to the bankrupt défendant to 
file a plea setting up his discharge should be affirmed. 

We hâve therefore to consider what is the practice of the courts of 
the state of New York on the subject, because there seems to be no 
statute. In King v. Block Co., 125 App. Div. 922, 109 N. Y. Supp. 
1151, the court refused to let the bankrupt défendant amend its an- 
swer, so as to set up its discharge and thus prevent the plaintiff from 
obtaining a judgment on which to enforce the liability of the surety 
on a bond to dissolve an attachment, and in the same case (126 App. 
Div. 48, 111 N. Y. Supp. 102) subsequently refused to vacate the at- 
tachment (although levied within four months of the filing of the pé- 
tition) in order to give the creditor an opportunity to recover against 
the sureties. 

We think the court in which the action is pending should be left free 
to take whatever steps it thinks équitable in the premises in accordance 
with its own practice, and the order granting the stay is therefore 
reversed. 
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RAPP V. CENTRAL FIREPROOF DOOR & SASH CO. 
(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 84. 

Patents (§ 328*) — Invention— Fieepboof Door. 

The Rapp patent, No. 653,400, for a flreproof door made of woodlncased 
In métal, tlie only new feature of whlch is tliat both the wood and métal 
coverlng are paneled and more attractive In appearance than the flat 
doors of the prior art, is void for lack of invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New^ York. 

For opinion, below, see 158 Fed. 440. 

Fred H., Bowersock (R. H. E. Starr, of counsel), for appellant. 
Grafton L. McGill (J; Nota McGill, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

GOXE, Circuit Judge. The Rapp patent relates to fireproof doors 
having a core or filler of combustible material, usually of wood, and a 
metallic covering which completely incloses the core or filler ; in other 
words,. WQoden doors with métal covering. 

That such doors, broadly considered, were old in the art long be- 
fore December 18, 1899, the date of Rapp's application, is admitted. 
But it is asserted that novelty exists in the fact that the door of the 
patent is constructed with panels of métal, the yarious parts being so 
interlocked and fastened as to furnish protection to the wooden core 
and at the same time présent a symraetrical appearance. The spécifica- 
tion describes a paneled door of wood, or other nonmetalhc material, 
covered with métal having panels stamped out to conform to those 
in the core or filler. The various parts of the cover, comprising the 
top, .bottom and center rails, the stiles and panels, are provided with 
edges bent over to form marginal lips which are interlocked and pound- 
ed down with a mallet to form the covering, the panels having been 
secured in position, by blind nailing. 

The three claims of the patent are involved, but claim 2 sufficiently 
discloses Rapp's contribution to the art. It is as f oUows : 

"2. The comblnatlon In a flreproof door, of a core or Aller and a metallic 
covering therefor, said covering comprising front and back panels, each having 
marginal lips, Connecting rails, liaving marginal llps which engage with the 
marginal lips of the panels, and top and bottom rails and stiles fltting over the 
edges of the core or Aller and conuected with adjacent panels and connecting- 
rails." 

"The combination in a fireproof door of a core or filler and a metallic 
covering therefor" was old as bèfore stated. The "Pire Underwriters' 
Door" was made of wood completely incased in métal formed out of 
flat sheets having their edges bent over to interlock. When thèse edges 
were pounded down the door was substantially flat. This door pre- 
sented ail of the practical advantages of the patented door. It was 

*For other cases see same topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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composed of the same materials, it was produced in the same manner 
. and it was equally fireproof, but it had no panels and consequently 
was not so attractive to the eye. The question is therefore narrowed 
to the single inquiry — Did it involve invention to put panels in the 
Underwriters' door? 

We are compelled to answer this question in the négative. The 
prior are shows paneled metallic doors and shutters, the parts being 
fastened by flanges bent and locked together, wooden doors with métal 
panels and paneled fireproof doors with interior wooden cores. The 
moment the demand for a paneled fireproof door arose, a mechanic of 
ordinary intelligence, with the prior art before him, would know exact- 
ly how to proceed. Métal panels which, in the language of the patent, 
"are stamped into shape and each is provided with a peripheral or 
marginal lip" were old, and the underwriters had shown how métal 
sheets without the embossed work thereon could be fastened together 
to produce a fireproof structure. Can it be possible that the workmah 
who daily fastened together the sheets of the underwriters' door 
would hâve been transformed into an inventer if some one had stamped 
a séries of ornamental designs upon thèse sheets ? 

We are clearly of the opinion that the patent is void for lack of in- 
vention. 

The decree is afiirmed with costs. 



GOSHEiN RUBBER WORKS v. SINGLE TUBE AUTOMOBILE & BICYCLE 

TIRE 00. 

(Circuit Court of Appeals, Seveiitli Circuit. October 20, 1908.) 

No. 1,412. 

1. Patents (§ 266*) — License to Manufactuke — Infkingemext. 

Where goods manufactured under a patent are sold by the patentée 
or llcensee, tlie royalty liaving been prevlously paid or seeured, the pat- 
entée cannot treat the seller or user as an infringer. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 410; Dec. Dig. 
§ 266.*] 

2. Patents (§ 211*)^Licenses— Contbact with Licensees— Modificatioh. 

An owner of certain patents relatlng to the manufacture of bicycle 
and automobile tires executed a license to manufacture and sell to vari- 
ons companies for the full unexpired patent term. Thereafter an agree- 
ment was made with the varlous licensees to secure the payment of 
royalty on tires to be subsequently made, by which the owner of the 
patent was enabled to ascertain the exact sales of tires made by esfh 
licensee, and the per centum of royalties seeured by the agreemeut wun 
rendered certain in amount. The agreement also provided for the serv- 
ices of an arbltrator, at the sole cost of the licensees, whose décision was 
made final. Held, that such agreement should be treated as a writteu 
modification of the license, and, being of beneflt to the owner of the 
patent, was based on a sufficlent considération. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 304, 310; Dec. 
Dig. i 211.*] 

•For other oaaea see same topic & § nijmbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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3. Monopolies (§ 14*) — Sale of Patenxed Articles— Conteactwith LiCEisr- 

BEES— VALIDIir -RESTEAINT OP TRADE. 

Since the puMlc, by llcenses to manufacture patented automobile tires^ 
only secured the right to purehase the tires after they hare been manu- 
factured s^nd offered for sale, and bas no rlght to bave the compétition 
between the différent llcensees continued, a modiflcation of the llcenses 
between the owner of the patent and the varions llcensees regulating the 
manufacture and sale of such tires was not objectionable as a restraint 
of trade, In violation of the Sherman anti-trust act (Act July 2, 1890, c 
647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]). 

[Ed. Note. — For other cases, see MonopoUes, Cent. Dig. § 11; Dec. Dig.. 
§ 14.*] 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

Action by a patentée against a llcensee to recover an agreed sum, bein? 
royalties for the use of the Invention. 

The défense set up is that the agreement upon vchich suit was brought con- 
stltutes a restraint of trade and is therefore Invalid. The case is much llke 
Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co. (G. C.) 142 Fed. 531 ; 
Consolidated Rubber Tire Co. v. Diamond Rubber Co. of New York, 157 Fed. 
678, 85 0. C, A. 349. Ail the pleadings were withdrawn by leave of court ex- 
cept the amended déclaration, and an answer was flled settlng up facts tend- 
ing to support the défense that the agreement sued on was one in restraint of 
trade and therefore invalid. A demurrer to the answer was flled, whlch was 
sustaiued by the court. The défendant declined to answer over, whereupon 
judgment for the plaintitt was reudered, and the case was removed by wrlt of 
error into this court. 

The facts are that the défendant In error, the Single Tube Automobile &^ 
Bicycle Tire Company, is the owner of certain letters patent for the manu- 
facture of automobile and bicycle tires. On July 19, 1902, It llcensed the 
plaintifC in error, the Goshen Rubber Works, to manufacture, sell, and use 
tires embodying the invention, for a license fee of $3 per pair, and certain 
sums in addition to such royalty. The license was for the full unexpired por- 
tion of the patent term. Before and after the license was made, the Single 
Tube Company made slmiiar llcenses to a number of other companies, and 
on September 16, 1903, a "licensees' agreement," so called, was made between. 
the Single Tube Company and ail of Its llcensees, Including the Goshen Com- 
pany. The contract sued on is the llcensees' agreement. This agreement 
runs for one year, and Is in gênerai terms slmiiar to the agreement set out 
In the Bubber Tire Wheel Case. It recites that the parties hâve been llcensed 
by the Single Tube Company to manufacture and sell tires under the patent, 
and that it is the désire of ail the parties that the rlght and license to manu- 
facture shall be exercised to the extent set forth in the agreement upon uni- 
f orm terms and conditions ; that ail the opérations of the licensees shall be 
supervlsed to the said desired end by an Impartial administration. There- 
fore It is agreed that the llcensees shall each pay to one Jackson, who Is ap- 
polnted In the agreement to supervisé the transactions between the parties, $500 
for each 1 per centum, and a ratable amount for each fraction thereof of the quo- 
ta of each bf the llcensees, which quota was flxed according to the number of 
tires manufactured by each licensee. Those llcensees exceedlng the quota agreed 
upon should pay additional royalty of 25 per centum on the amount over the 
quota of each, and if less, then the licensee should receive a like percentage 
on the amount it mlght be short. The kind of bicycle tires to be manufactured 
was restrlcted, and the priées theref or flxed, as well as the priées on carriage 
and automobile tires. AU royalties collected by the Single Tube Company 
were to be paid over to Jackson, less the amounts provided for In the respec- 
tive license agreements to each of the licensees. If any licensee should sell 
any tires at eut priées, it should forfelt an amount equal to the entlre amount 
involved to be dlvided among the other parties to the agreement. Jackson 
was to hâve inspection of ail contracts and books of account of the licensees, 

•For otiier cases see same toplc & S numbbb In Dec. A Am. Digs. 1907 to dat«, A Rep'r Indexes. 
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and décide any and ail questions arising between any of the parties to the con- 
tract. His décision was to be final, each party agreeing to abide thereby. 
Jackson's compensation was to be agreed upon between blm and the Single 
Tube Company, The valldity of this agreement was challenged by the au- 
Bwer as falling within the Sherman act (Act July 2, 1890, c. 647, 26 Stat 209 
[U. S. Comp. St. 1901, p. 3200]), and also upon the ground that the subject- 
matter of the licensees' agreement had been released from the dominion of 
the patent monopoly at the tlme such agreement was made, and was sub.iect 
to the provisions of such act ; In other words, that there was no considération 
for the licensees' agreement because the licensor had authorized the Goshen 
Company to make, use, and sell the monopoly secured by the patent for its 
full term, and the licensees' agreement was therefore without considération. 

S. C. Hubbell, for plaintiff in error. * 

Augustus L. Humes, for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). If 
the patentée still retained an interest in the patent and the Hcensees' 
agreement was made on sufficient considération, the case is entirely 
ruled by Rubber Tire Wheel Co. v. Milwaukee Rubber Works, above 
cited. It is, however, sought to distinguish that case by the argument 
that the licenses to various manufacturers for the full term of the 
patent divested the patentée of any further interest, and operated to 
release the patented devices from the monopoly of the patent. Of 
course, the patentée still remains the owner. The licenses might be 
modified at any time by any subséquent arrangement between licensor 
and licensee. If the subséquent licensees' agreement was for the bene- 
fit of the owners of the patent, then it was upon sufficient considération, 
amounted to a modification of the licenses, and was in ail respects a 
valid contract. It is familiar law that articles manufactured under the 
term of the patent are taken out of the limits of the monopoly and be- 
come part of the common property of the country. When they are sold 
by the patentée or his licensee, the royalty having been previously paid 
or secured, the patentée, having once received his royalty cannot treat 
the seller or user as an infringer. Morgan Envelope Co. v. Albany Pa- 
per Co., 152 U. S. 425, 14 Sup. Ct. 627, 38 L. Ed. 500; National Phono- 
graph Co. v. Schlegel, 128 Fed. 733, 64 C. C. A. 594. The licensees' 
agreement, however, related entirely to tires to be manufactured in the 
future, upon which no royalty had been paid. The licensees' agree- 
ment was made for the purpose of securing the payment of the royalty 
upon tires to be subsequently made, and the patentée had a vital interest 
in the character and the amount of the tires to be so manufactured. It 
will hardly be denied that, if at any time the licensees' opérations were 
unsatisfactory, the parties might by subséquent agreement modify 
them; or, if the opérations of the licensee were so unsatisfactory and 
unbusinesslike as to amount to a breach of the agreement, the licensor 
would hâve the right to terminate it and make a license to another. 

It seems clear, therefore, that the dominion of the patentée remains 
for the purpose of securing a substantial performance of the agreement 
made by the licensee. The only right secured to the public by the li- 
censes was to purchase the tires after they had been manufactured and. 
166 F.— 28 
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offered for sale. It dïd not obtain the right tô hâve the compétition 
between the différent Hcensees coijtinued, or in any way obtain an em- 
bargo against a modification of the licenses. 

The f ollowing purposes bénéficiai to the Single Tube Company were 
secured by the agreement sued on : It was enabled to ascertain the ex- 
act amount of sales of the patented tires made by each licensee ; the 
per centum of royalties secured by the agreement was rendered certain 
in aniount. The réputation and value of the patented tires may hâve 
been further increased by the provisions as to price and quality of 
tires to be made. The services of an arbitrator were secured at the 
sole cost of the Hcensees. The décision of the arbitrator was made 
final, thereby preventing possible litigation between the parties. And 
the agreement in suit may be regarded as a written modification of the 
license. AU of thèse matters are bénéficiai to the patentée, and fonn 
a sufficient considération for the agreement. 

The judgment of the Circuit Court is affirmed. 



HEMOLIN CO. V. HARWAY DCCEWOOD & EXTRAOT MFG. CO. et al. 
(Circuit Court of Appenls, Second Circuit. December 15, 1908.) 

No. 94. 
Patents (§ 318*)— Suits fob InfkingemEnt— Measuee of Peopits Recover- 

ABLE. 

On an aceouutlng for profits made by an lufringer of a patent for a 
prooçss of treatlng logwpod extract, eltlier in the form of a liquld or 
hematlne paste, to convert it into a dry and nonliygroscopic powder, both 
the Ilquld and paste being well-ljnown marketable commoditles, tbe nieas- 
ure of recovery is the différence between the cost of tlie patented product 
and the price at which it was sold, taliing the llquid or paste used at Its 
rnarket value, and not at the cost of its manufacture, where It was made 
by defeildant. 

[Ed. Kote,— For other cases, see Patents, Cent. Dig. § 570 ; Bec. Dig. 
§ 318.» 

Accounting by Infrlnger for profits, see note to Briclîill v. Mayor, etc., 
of City of New York, 50 0. C. A. 8.] 

Appe^il from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a final decree confirming 
the report of a master and holding the infringing défendant liable for 
$13,987.11 profits. 

W. P. Preble, Jr., for appellant. 
Harold Binney, for appellee. ' 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

IvACOMBE, Circuit Juc^e. Thêre is no dispute as to the facts, 
nor as to the figures upon which the amount of profits is to be deter- 
mined. A question of law alone is presented upon this appeal. The 

•For other cases see same toplc & S numbek In Déc^ &' Àm. Digs. 1907 to date, & Rep'r Indexes 
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patent was sustained by this court in 138 Fed. 54, 70 C. C. A. 480, 
which concluded that: 

"The essence of the Invention Is that when logwood extracts are treated 
with nitrate of soda or potash, under such conditions as to brlng about a 
reaction between them, a new product, conslstlng of a permanent dry powder, 
soluble In cold water and rapidly soluble in hot water, Is produced, in whlch 
the gummy matters are expelled or rendered nonhygroscopic. The pronil- 
nent characteristic and effective feature of this product, which distiiigulshes 
it from those of the prier art, consists in the fact that it retaius its perma- 
nent quallty when exposed to atmospheric conditions, and for tliat reason 
possesses peculiar practical utility aud commercial value." 

Prior to the patèrjt stick logwood was converted into the logwood 
extract by cutting the wood into chips for boihng in water. Boihng 
dissolved the coloring matter of the logwood, and the sokition was 
drawn ofï as Hquid logwood extract. Some of thèse extracts were 
weak, and others more concentrated by evaporating the water of solu- 
tion to a greater or less extent ; the coloring matter occupied less bulk. 
The liquid extracts were ail salable at priées which varied with the 
strength of the extract. Thèse liquid extracts were also further treat- 
ed — either slowly by simple exposure to atmospheric air, or quickly 
by the use of certain chemicals, such as ammonia. The resulting prod- 
ucts were called "hematines," and were sold sometimes in the form 
of liquid, sometimes as a paste, There were also powdered extracts 
or logwood prepared by still, further treatment, but not by the process 
of the patent. Thèse powders, however, were hygroscopic. They were 
not permanently dry powders, but liquified on exposure to a humid 
atmosphère. Powders produced by the patented treatment, however, 
became nonhygroscopic. The product of the patent is made by a spé- 
cial process of drying by the aid of a nitrite. 

Ail thèse earlier varieties of logwood dyes, fluid extract, paste, and 
hygroscopic powders hâve continued to be made and sold since the 
patent. They are well-known articles on the market, and bave not 
been displaced by the patented article. Défendant makes and sells 
them ail, and during the period covered by the testimony it also made 
and sold infringing nonhygroscopic powders. It made them by taking 
hematine paste and treating it in the manner indicated in the patent. 
The total amount of thèse powders made and sold during the period 
was 753, 796 pounds. The master determined the rate of profit per 
pound by. ascertaining the cost of ail the steps in the process which 
produced the infringing powder from the chips and deducting the 
amount from the selling price. To this défendant objected that the 
profits recoverable are merely those obtained by the use of nitrite of 
soda in the process of making the infringing powders, and not the 
total profits derived from thèse sales ; that the proof s fail to show 
what part of the profits, if any, was due to the use of the nitrite ; that 
the évidence in the case shows that the use of the nitrite merely makes 
the powder more convenient to handle and more easily capable of 
exact measurement, without affecting its tinctorial power ; and that, 
therefore, complainant, having failed to show what part of the profits 
is due to the use of the nitrite, bas proved nothing and can recover 
only nominal damages. 
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Appàrently défendant does not now insist upon this proposition, for 
his brief states that his "personal figuring of the record" would be 
three-fours of a cent a ponnd as profits which arose from the fact that 
the infringing powders were permanently dry. There is nothing in 
the brief to show how this amoiint is arrived at, so we hâve no means 
of determining whether it is correct or not. In our opinion the mas- 
ter's figuring was erroneous, because it failed to take into account as 
an item of cost the profit which défendant would haye made upon the 
paste, had it sold the dye in that form, instead of advancing it by the 
patented process into the patented product. The raw materials of the 
patent are tlie paste and the nitrite, which are to be treated together to 
produce the resuit. In figuring profits obtained by use of the process 
of the patent, the first élément is the market pricë of the raw materials 
employed. The circumstance that défendant made the paste is as im- 
material as would be the circumstance that he made the nitrite. Both 
of thèse substances are well-known marketable commodities, wholly 
outside the patent. If the infringer buys them of some one else at 
the market price, that is an élément of cost. If he buys them of him- 
self, he is entitled to hâve their cost taken as including the profit he 
would hâve had to pay the outsider. In producing those commodities, 
not covered by the patent, he is entitled to whatever profit he has earn- 
ed, and the patentée may not call him to account for one penny of it. 

The briefs of counsel on both sides discuss the case as if it involved 
some abstruse théories of accounting for profits. We do not so under- 
stand it. The proposition seems to be a simple one. The défendant 
had a certain quantity of hematine paste. Some of it he sold as paste. 
Some of it he treated in the nonpatented way, selling it as one of the 
old dry powders. Some of it he treated as the patent directed, and 
sold the proceeds as the nonhygroscopic powder. Why did he do so ? 
Why did he not sell it as paste, or turn it into old-style powder ? Why 
did lie take additional trouble to foUow the patented process, and risk 
beîng prosecuted as an infringer? Manifestly because he was con- 
vinced that by so doing he would extend his sales and dispose of a 
greater quantity of logwood dyes by securing purchasers among those 
who, for one reason or another, preferred the permanently dry powder 
to the paste or the old-style powder. His conviction was justified by 
the event, for he succeeded in selling the product of his infrîngement. 
Why, under those circumstances, he should not account for the profits 
he made in selling paste transformed into nonhygroscopic powder by 
the patented process, we fail to see, and we are referred to no au- 
thority which dénies such profits to the patentée. 

The decree of the Circuit Court should be reversed, with costs of 
this appeal, and the cause remanded, with instructions to eliminate 
the items of cost which produced the paste, and to substitute there for 
the market price of the paste. 
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SIEBER & TRUSSELL MFG. CO. v. SAUGERTIES MFG. CO. 
(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 103. 

Patents (§ 328*) — Infringement— Tempobary Bindeb. 

The Trussell patent, So. 743,114, for a temporary binder, claims 1 to 
6, narrowly construed, as requlred by the prior art and the proceedings 
in thie Patent Office, liave as an essentiai élément of the comblnation a 
fixed pivot member on which the sheet-receivlng prongs are mounted, 
and are not infringed by a device which does not contain such élément. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a decree dismissing a bill in 
equity for infringement of United States patent 743,114, for temporary 
binder, issued November 3, 1903, on appHcation of the inventer, Em- 
ory A. Trussell. The opinion below is reported in 159 Fed. 473. 

Louis K. Gillson, for appellant. 
Chester A. Weed, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The spécification states that the inven- 
tion relates to that class of temporary binders used for holding loose 
sheets of paper, and embodies means whereby the sheet-receiving 
prongs are actuated to move them together or separate them, so as to 
confine the sheets or permit their removal. The construction provides 
for the actuation of a séries of two or more pairs of sheet-holding 
prongs simultaneously by the opération of a single part. A back-plate 
is attached to the inside face of the binder-back, upon which back- 
plate there is a longitudinal rib, extending from end to end of the plate 
and preferably formed by a fold at the center of the plate. Through 
the interior of this rib for its entire length there runs a pivot-rod. The 
arch sheet-receiving prongs are arranged in pairs and mounted on the 
pivot-rod. Each prong is provided with a heel that projects to the 
far side of the pivot-rod from that occupied by the body of the prong 
and furnishes a lever-arm, against which pressure may be brought to 
bear for the purpose of moving the prong, so as to throw its free end 
away from the free end of the other prong of the pair. Seated longi- 
tudinally on the rib and adapted to slide thereon is a slide, provided 
with side fîanges. Projecting from thèse side flanges are two sets of 
cams, numbered, respectively, 13 and 13, adapted to be moved with the 
slide longitudinally and upon such movement, to and f ro, to be brought 
successively into and out of contact with the arch sheet-receiving 
prongs. When, by means of a knob conveniently located, the slide is 
moved in one direction each cam, 13, is pressed against the heel of a 
prong, which rotâtes on its pivot, thus opening the arch. When the 
slide is moved in the reverse direction, thèse cams, 13, are moved out 
of contact, and each cam, 13, is pressed beneath the body of a prong at 

•For other cases see same topic & § ndmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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its rear face, and the prong rotâtes on its pivot, so as to close the arch. 
The patentée states that by this construction he is able with the great- 
est ease to manipulate the sheet-receiving prongs into either open or 
closed condition and simultaneously throûghout the binder, where ei- 
ther two or a greater number of pairs of mating prongs are made 
use of; also that the prongs are held firmly in either open or closed 
condition at ail times by reason of either the closing or opening cams 
being in engagement therewith, according to the position into which 
the slide that carries the cam has been moved. 

The first six claims, which are the only ones relied upon, read as 
follows : 

"1. In a temporary Miider, the comblnation of a fixed pivot member, two 
sets of pairs bf sheet-liolding prongrs swingingly mouuted on said fixed mem- 
ber, and means for engagiiig ail of said prongs In multiple to move tlieir 
free ends toward and away from eacli other simultaneously, snbstantial- 
]y as set forth. 

"2. In à temporary binder, the combination of a fixed pivot, member, 
two sets of pairs of mating sheet-holding prongs swingingly mounted on 
said fixed pivot member, and means for actuating ail of said prongs in unisou 
to move thelr free ends toward and away from each other simultaneously, 
Bubstantially as set forth. 

"3. In a temporary binder, the combination of a fixed pivot member, two 
sets of pairs of mating sheet-receiving prongs swingingly mounted on said 
fixed pivot Inember, and a slide for engaging ail of said prongs in unison to 
move their free ends toward ^nd away from each other, simultaneously, sub- 
stanti^Uy, tas set forth. 

"4. ; In a temporary binder, the combination of a fixed pivot member, two 
sets Of pairs of mating sheet-receiving prongs swingingly mounted on said 
fixed pivot member, a sUdaand cams carrled by said slide to bear against 
ail of sal(J prongs in unison to move their free ends toward and away from 
each other simultaneously, substantlally as set forth. 

"5. In a temporary binder, the combination of a fixed pivot member, two 
sets of pairs of mating sheet-receiving prongs swingingly mouuted on said 
fixed pivot member, a slide, and cams oarried by said slide to bear against 
the rear faces of ail of said prongs in unison to move their free ends to- 
ward and away, from each other simultaneously, substantlally as set forth. 

"6. In a temporary binder, the combination of a fixed pivot member, mat- 
ing sheet-recelvlng prongs mounted on said pivot member, heels carried by 
isaid prongs and projecting beyond said pivot inember, meaus for engaging 
said heels to move tlie , sheet-receiving epds of said prongs away from each 
other, and means for movlng the sheet-recelying ends of said prongs toward 
each other, substantlally as set forth." 

In defendant's device the plate which is affixed to the binder is a 
pièce of sheet métal bent upon itself so as to form two walls, a bottom 
wall next the binder and a top wall next the leaves. In the hollow 
chamber between thèse walls, and running the whole length of the plate, 
is a movable elongated plate, provided with a plurality of cam-slots 
in which cam-slots play studs depending from the sheet-receiving 
prongs. The slots are situated in pairs; and so arranged in their rela- 
tion that they may converge at a suitable point toward each other. The 
movement of the studs in thèse slots opérâtes to open the arch when 
the studs are brought towards each other and to close the arch when 
they are moved apart. The top wall of the base plate is itself slotted 
so that the lower part of the prongs may pass through it into the hollow 
chamber, where their engagement with the movable slotted elongated 
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plate is effected. Each pair of prongs is pivoted on a small pin, long 
enough only to pivot the two members of siich pair. 

It will be necessary to consider only the question of infringement. 
As was pointed out in the opinion at circuit, the device belongs to a 
crowded art, and the claims were allowed only after repeated rej actions 
and repeated modifications by the patentée to meet the objections of the 
examiner. Under thèse circumstances the language employed by the 
patentée in order to restrict his claims sufficiently to secure their allow- 
ance should not novv be broadened. Examination of thèse six claims 
shows that when originally présentée! they contained no statement that 
the prongs were pivoted. The eighth claim, which was allowed as pre- 
sented, was a very narrow one, confined to heels on the prongs, a slide, 
and cams carried by it, adapted to bear against the heels, and also 
against the rear faces, of the prongs. That claim stated that the prongs 
were "pivotally mounted," a phrase which was probably broad enough 
to cover a separate pivot for each pair of prongs. The six claims were 
originally, and even as allowed are, broader than the eighth. When the 
applicant undertook to amend them, he did not insert merely the state- 
ment of the eighth claim, viz., that the prongs were "pivotally mount- 
ed." In each and every one of them he stated that one élément of his 
combination was "a fixed pivot member" and that his mating sheet-re- 
ceiving prongs were "mounted on said pivot member." If the language 
used means anything, it means that the pivot member, which consists of 
the pivot-rod contained in the longitudinal rib extending f rom end to 
end is the common pivot of ail the pairs of prongs. This pivot member 
has a double function. It is the pivot upon which each prong of the suc- 
cessive pairs swings, and it also attaches the prongs to the device. If 
the parts of the pivot-rod, which do not constitute the pivots on which 
the prongs swing, were eut away the prongs would drop out. In de- 
fendant's device they are held in place by the slots in the base through 
which they pass and by the slots in the movable elongated plate with 
which the studs on the prongs engage. The phrase "fixed pivot mem- 
ber" is not found in the spécifications; but, when complainant's expert 
was asked what expression in the description defines the term "fixed 
pivot member," he replied by quoting the following paragraph from 
the spécification: 

"3 désignâtes a back-plate attachée! to the inside face of tlie blndev-hack. 
2. This ])late earries a longitudinal rib, 4. extending from end to end of tlif 
plate, and préféra bly f onned by a fold at the center of tbe plate that cou- 
talns a pivot-rod, 5, seated in a pocket in the rib." 

This accords with our own opinion that the "fixed pivot member" of 
the claims means more than the mère pivot-rod. We do not find in de- 
fendant's device the "fixed pivot member" of thèse six claims, and con- 
clude that there is no infringement. 

The decree is affirmed, with costs. 
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MIC5A. INSULATOR CO. V. COMMERCIAL MICA CO. 
(arcult Court of Appeals, Seventh Circuit October 6, 1908.) 

No. 1,457. 

1. Patents (§ 175*) — Construction—Intention of Inventob. 

A patent for a process of mailing mica Insulating slieets by comblnîng 
"laminated elementary scales" of mica sliould not be construed to require 
that the scales must he spllt down to tbe last possibility of splitting, but 
only so far as is commercially practicable, especially where it Is plain, 
from the description of the process in the spécification, that such was 
the inventor's meaning. 

[Ed. Note. — For other cases, eee Patents, Cent Dig. §§ 250, 250i^ ; Dea 
Dig. § 175.»] 

2. Patents (§ 86*) — Pbocess— Validitt— Abandonmbnt of Application pob 

Pkodtjct Patent. 

The abandonment of an application for a product patent, on a findlng 
of an examiner in interférence pr<>ceedlngs that the product had been 
In use for more than two years prior to the application, is not a con- 
clusive admission that the process for the manufacture of such product 
for which the applicant had been granted a patent on an application filed 
at the same time, was old, nor does it estop the patentée from asserting 
the validity of such patent. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 111 ; Dec. Dig. 
S 86.* 

Abandonmen,t of invention, see note to Hayes-Young Tie Plate Co. 
T. gt Louis Transit Co., 70 O. O. A. 6.] 

3. Patents (§ 328*) — Validity— Infeingement— Pbocess poe Making Mica 

Sheets. 

The Dyer patent, No. 483,646, for a procoss of making artlflcial mica 
sheets for electrical insulatlon, by uniting a séries of layers of irregu- 
larly shaped mica scales, laid to overlap, by means of varnish and under 
pressure until the desiréd thickness is obtalned, was not anticipated, and 
discloses Invention; also held infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig, § 328.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

For opinion below, see 157 Fed. 90. 

The bill in the Circuit Court was to restrain infringement of Letters 
Patent No. 483,646, issued October 4, 1892, to Arthur H. S. Dyer, 
for a certain new and useful improvement in the process of making 
artificial mica sheets for electrical insulation. The pertinent portion 
of the description in the patent is as follows : 

Heretofore it has been proposed and common to construct Insulatlng-plates 
of pulverized mica mixed with a hardening-cement, the same being further 
sometimes modlfled by being reinforeed by coarse fabrics or mechanically or 
chemically combined with other substances, such as pulverized talc, silica, 
and similar pulverized electrical insulating substances. Plates formed in 
this manner are much more imperfect as to durability and efficiency and 
more costly and difficult of manipulation than the sheets formed by my 
process. 

In order to understand the object of my invention, It may be stated that 
In the construction of electrical apparatus — such, for example, as armatures 
and field-magnets of dynamos and eommutators — it is at présent customary to 

•For other cases see same toplc & { numbkb in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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place natural plates of mica for the purpose of iiisulating the éléments of tlie 
apparatus between whlch the said plates are placed. 

The natural plate of mica is very costly, especially when large. It is 
easUy broken when handled or bent, cracks at the edges when eut or trimmed, 
and is accompanied by many other difflculties well known to electrical manu- 
facturers. Thèse difflculties are removed by the process of my invention. 
When natural plates are employed, spaces exist between the laminse and are 
apt to contain conducting liquids, such as moisture. This is another impor- 
tant defect overcome by my invention. It is difflcult to find natural mica 
plates of tiniform thickness, rendering it unfit for use in separating commu- 
tator-sections. 

A very important outcome of my invention is that I can form artificlal 
plates superior to the natural by means of small scales formed from very 
small or "waste" mica. 

Briefly described, my invention involves the comblnatlon of laminated 
elementary scales of mica of any given sizes and shapes, fasteued together 
Irregularly by an insulating-cement under pressure, and elementary scales 
of larger slze slmilarly fastened to the sheet upon one or both sides or in the 
middle as a core. 

The daim sued upon is as followb . 

1. The method of manufacturing electrical insulating mica sheets, the 
same consisting in varnishing a large sheet of iron or similar foundation- 
plate and placing thereon a séries of smaller mica scales with their edges 
overlapplng eaeh other, varnishing the layer of scales and applying a second 
séries of smaller sheets with their edges overlapplng, continuing in the 
same manner until a plate of the required thickness is formed, lieating the 
sheet to partlally evaporate the solvent of the varnish, roUing the same to 
remove the excess of the varnish, subjecting the sheet to a heavy pressure, 
and finally cooling it, as hereinbefore described. 

The Circuit Court dismissed the bill for want of equity. Further 
facts are stated in the opinion. 

Charles A. Brown and WilHam H. Kenyon, for appellant. 
William R. Rummler, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above). The 
patent in suit has been sustained in the Third Circuit. Mica Insulator 
Co. V. Union Mica Co. (C. C.) 137 Eed. 928. 

One matter not called to the attention of the court in that case was, 
that at the time that the process patent in this suit was applied for a 
product patent was, also, applied for ; which application for a product 
patent, after the process patent had been issued, came into interférence, 
in the course of which an examiner in the Patent Office reported as 
his finding, that the mica board had been in previous use, especially in 
England; whereupon the application for the product patent (the ap- 
plicant being the patentée in the process patent) was abandoned. 

This fact was held by the court below to difïerentiate the case in 
the Third Circuit from the case hère — the court below holding that by 
thus abandoning his application for a product patent, the patentée ad- 
mitted that the product of his process had been in use for more than 
two years prior to the date of the application for the process patent. 
The court below was also of the opinion that the mica scales used in 
the process of making appellee's mica board were not the "laminated 
•elementary scales," described in the patent. 
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It is our judgment that the court below was in error upon both of 
thèse propositions. Before the patent in suit, mica board had been 
made, and was in great deraand, in connection with electrical appliances 
— one process being to grind up the mica, and mix it with a cernent, 
afterwards molding it into proper boards; and another to take the 
mica as it came from the mines, and cutting it into rectangular shapes, 
build up the board by means of layers overlapping each other, as 
bricks in a wall are laid up, the cément being in the nature of the 
mortar. 

But the spécifie process set forth in the patent — taking the mica in 
the irregular form in which it cornes from the mines, splitting it into 
the thinnest practicable sheets, and then building up the boards by 
means of cément — does not seem to hâve been thought ot. The évi- 
dence satisfies us that before the rnicaite of the patent in suit, there 
was no such mica board. And the évidence satisfies us, also, that this 
new mica board is a commercial success, wholly because it has given 
to the world of electrical appliances a material that it did not previous- 
ly possess. 

True the patent describes the >scales of mica to be used as "laminated 
elementary scales" ; and from this it is argued, that to be within the 
patent, the alleged infringing mica board must employ mica scales 
split down to the last possibility of splitting, such as is most nearly 
approximated in India — a treatment of the mica that neither the ap- 
pellant or appellee in actual practice follows ; wherefore, the argument 
runs, the mica board of the appellee, however similar to the mica board 
made by appellant, is not an infringement of appellant's patent. 

This argument, it seems to us, is putting on words, as mère words, 
distinctions that, practically applied, are altogether too fine. "Lam- 
inated elementary scales" do not necessiarily mean the "ultimate" scale, 
as nature has made mica ; but the elemental scale into which mica as 
it is mined Can, considering the éléments of time and cost, ^a practical- 
ly resolved. And this seems to bave been the thought of the patentée ; 
for in the descriptive portion of the patent is this clause : 

"By the term 'scale' I mean that whleh Is iihderstood by that tenu as used 
in mlneralogy, it being the thinnest sheet of mica which can be practican.v 
obtained by tlie continued process of eleavage." 

Certainly one who has contributed to the success of electrical ap- 
pliances an idea so distinctive and helpful as the mica board in the 
patent in suit is not to be defeated by a reading of the patent that was 
not intended. True in India, where labor is cheap, and the time em- 
ployed upon a given task is of little commercial conséquence, a resuit 
mechanically can be reached that résolves the mica, as mined, into 
minuter scales. But it was the resolution of mica into its elemental 
scales, in practice, the différence being one of degree only (the mica 
board in the one case answering the purpose, commercially, of the 
other), that the patentée had in mind— the descriptive words of the 
patent to be taken, not so much in the light of what could be done if 
time and cost were of no conséquence, as of what must be done te 
make the board what the electrical world asks for, time and cost being 
of the greatest practical conséquence. 
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Nor do we think that by the abandonment of appellant's application 
for a product patent, upon the finding of an examiner in interférence 
proceedings, that the product had been in use, especially in England, 
more than two years previous to the appHcation, appellant either con- 
clusively admits that the process is old, or is estopped from denying 
that the process is old. Clearly the action of the patentée, in not fur- 
ther prosecuting his application for a product patent, is not an aban- 
donment, within the meaning of the law, of his process patent; for 
the process patent was not obtained upon any considération, either 
express or implied, that he would drop the product patent. And it 
is easily conceivable that, without surrendering any thought that his 
process patent was rightfully issued, the patentée, for reasons of his 
own, such as the expensiveness of a further prosecution of his prod- 
uct patent, might drop the product patent just where the examiner 
îeft it. None of the considérations that enter into estoppel afïect 
this case. 

As a mère admission, having evidential value only, the conduct of 
the patentée in thus abandoning his prosecution of the product patent 
might, under certain circumstances, be of more or less weight. But 
the circumstance brought to our attention must not, as an admission, 
be carried farther than it ought to go. Were there a sharp issue pre- 
sented in this case as to whether mica board, such as that described 
in the patent, had been in prior use or not, for the period named — 
upon which issue the évidence pro and con was nicely balanced — the 
circumstance stated might hâve determinative weight. But though 
such an issue is formally in the case, there is no évidence pro and con, 
nicely balanced — no real contest based on évidence pro and con 
around that issue — and therefore the circumstance, as an admission, 
is negligible. In the face of the clear proof disclosed in the évidence, 
this single circumstance can rightfully hâve no effect upon our judg- 
ment. 

On the whole case, we hold that the decree of the Circuit Court must 
be reversed, with instructions to enter a decree granting the injunction 
as prayed for. 



FULLERTON WALNUT GROWEIRS' ASS'N v. ANDERSON-BARN- 
GROVER MFG. COt 

(Circuit Court of Appeals, Ninth Circuit. Dccember 7, 1908.) 

No. 1,533. 

1. Patents (§ 328*) — Vaiiditt and Infeinqement — Pbocess of Bleachin» 

Nl»TS. 

ïlie Farrell patent No. 663,0G9, for a process for bleaching nuts, hav- 
ing référence especially to Euglish walnuts, which conslsts in dipping 
them in mlxed solutions of chlorid of lime and sal-soda, to which at 
the time of dipping a weak acid is added, for the purijose of liberatlng 
free chlorin, was not anticipated, and discloses patentable invention. Nor 
Is it vold for lack of suiiîcient description of the process because It does 
not specify the proportions in which the two solutions are mixed, it be- 

*For other oa^es eee same toplc & i nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexci 
t Rehearing denled February 23, 1909. 
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ing shown that no parti cular proportions are essential to the efficiency of 
the mixture. Also îicld Infringed. 

[Ed. Note. — For ottier cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§ 101*)— Claims— Sufeiciency of Description. 

Tlie spécification in ttie claims of a patent for a process of a "weak 
acid" to be added to a soiution does not render tlie patent void for un- 
certainty, wliere ttie spécification names vinegar as â préférable acid, 
wliich for practical purposes indieates tlie standard of strength meant, al- 
though it dbes not limit tbe claims to the acid so specified, and they are 
infringed by the use of a dilutp minerai acid. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141 ; Dec. Dig. § 
101.*] 

3. Patents (§ 165*) — Constbuction — Pkoceedings in Patent Office — Es- 

TOPPEL. 

The claims of a patent which are not ambiguous are to be interpreted 
according to the meaning of tlielr own terms, and are not controlled or 
limited by any argument or représentation made by the patentee's attor- 
ney before the Patent Office as to the scope of the invention or the fea- 
tures in which it difCers from the prier art, where no ainendment of the 
claims was required or made. 

[Ed. Note.^ — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. § 
165.*] 

4. Patents (§ 175*) — Constbuction— Intention of Inventoe— "Coinoi- 

dently." 

A statement in a patent for a process for bleaching nuts that acid is 
added to the solution "coincidently" with the dipping of the nuts therein 
should be given a reasonable construction, and does not require that the 
acid should be added at the very instant of the dipping, but a successive 
dipping of difCereut crates of nuts after the acid has been added and so 
long as it remains effective for the purpose used is falrly within the 
patented process. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 2.50%; Dec. Dig. 
§ 175.*] 

5. Patents (§ 322*)— Suits fob Ikfeingement— Eefebenoe foe Accounting — 

Mastee's Repoet. 

Every reasonable presumption is in favor of a master's report as to the 
profits made by an infringer of a patent, based on oral testimony, and it 
is not to be set aside or modifled unless there clearly appears to hâve 
been error or mistake. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 595 ; Dec. Dig. 
§ 322.* 

Accounting by infringer for profits, see note to Brickill v. City of New- 
York, 50 G. C. A. 8.] 

e. Patents (§ 318*)— Suits foe Infringement— Profits Recoveeable. 

The advantage which a défendant derived from using complainanfs 
patented Invention over what he could dérive from any other process or 
thlng which was known prior to that invention constitutes the profits 
which the complainant is entitled to recover, where the amount can be 
ascertained with a reasonable degree of certainty. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566, 572; Dec. 
Dig. § 318.*] 

7. Patents (§ 287*)— Suits foe Infeinqement— Peesons Liaele. 

A corporation whose stockholders were growers of nuts, which recelved 
the product of such stocliholders, treated and prepared the nuts for mar- 
ket, and sold the same, and after deducting expenses distributed the pro- 

•For other cases see same topic & % number In Dec. & Am. Digs. 1907 to date, & Rep'r Inde.xes, 
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ceeds in the form of divldends, Is liable for the infrlngement of a patent 
for a process which it used in treating such nuts. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. § 457; Dec. Dig. § 
287.*] 

Ross, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Southern District of Cahfornia. 

From a final decree in favor of the appellee against tlie appellant for $23,- 
236.10, the profits adjudged to hâve been realized by the latter from infring- 
ing daim 2 of letters patent 663,069, Issued to Daniel Farrell on December 4, 
1900, covering a process for bleachiiig nuts, the présent appeal is taken. The 
spécifications and claims of the patent are as follows: 

"Be It known that I, Daniel Farrell, a citizen of the United States, reslding 
at San José, county of Santa Clara, state of California, hâve invented an im- 
provement in process of bleaching nuts, and I hereby déclare the following 
to be a full, clear, and exact description: 

"My invention relates to an improvement in the art of bleaching nuts. 

"It consists, essentlally, in the préparation of solutions of chlorid of lime 
and sal-soda, which are mixed, and when employed for work a proportion of 
the solutions to be used is dravi^n ofC into a dipping vessel, and a sufficient 
proportion of acid is added to liberate the chlorin. The nuts are then im- 
mersed in the solution, and are afterwards rinsed in clean water, which is 
preferably slightly acidulated. Nuts — such as almonds, walnuts, and similar 
nuts — must présent a bright and clean appearance in order to be marketable 
and of the highest value, and in spite of ail précautions the shells of the nuts 
become discolored and dirty. Varions devices hâve been employed for bleach- 
ing or cleansing the nuts. One has been by sprinkling or wetting them, and 
then placing them in a close room and applying the fumes of sulphur. In 
Bome cases the nuts hâve been rolled in sawdust which is impregnated with 
a solution of sulphurous acid. The objections to thèse methods are that the 
action upon the nuts is not uniform, that any nuts which happened to be 
slightly open became impregnated with sulphuric acid, and, further, the nuts 
subjected to this treatment are apt to become rancid within two or three 
months, and will not keep properly. 

"In my process I use chlorid of lime and sal-soda. The chlorid of lime 
and the sal-soda are dissolved separately and afterwards mixed together, and 
the solution is then allowed to settle until the thick, white lime is at the 
bottom. The clear solution is then drawn ofE, and is in readiness for use. 
This eombination of the two solutions appears to retain Its effective bleach- 
ing qualities for a much longer time than the separate chlorin solution, and 
it is very much more effective In its results. No white deposit is left upon 
the nuts, and after bleaching is completed they show no trace whatever of 
the solution. 

"When the work is to be done, a suflicient proportion of the combined solu- 
tion is drawn into a dipping vessel of suitable capaclty, and an amount of 
acid is added, which will liberate the chlorin gas. 

"I hâve found that, while many acids might produce the resuit of liberating 
the gas, a safe acid for the purpose is acetic acid or vinegar, and of which I 
may use approximately 1 part to 20 of the solution. The nuts are then im- 
mersed coincidently with the addition of the acid, and thoroughly wetted with 
the solution, and the eseaping chlorin gas will bleach them. After having 
been immersed for a sufficient length of time, the nuts are taken out and then 
rinsed in clean water, to which is preferably added a little vinegar to acidu- 
lat' it, so that any of the alkali which may remain upon the surface of the 
nuts will unité with the acid and leave them in a clear condition. When thus 
treatetl and dried out, no trace of the solution can be found upon the surface 
of the nuts, which are brightened and cleaned to a surprising degree. 

"Having thus described my invention, what 1 claim as new, and désire to 
secure by letters patent, is: 

•For other cases see same topic & § numebk ta Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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"(1) IB the art of cleansing and bleachlng nuts, the steps consistlng in mlx- 
Ing a compound solution of clilorld of Urne and sal-soda in a dipping vessel, 
adding a weak acid tliereto, and immediately plunging the nuts into the solu- 
tion and removing them, and flnally washlng them. 

"(2) In the art of washlng and bleachlng nuts, the steps, consistlng in 
mixlng a compound solution of chlorld of lime and sal-soda in a dlpplng ves- 
sel, adding a weak acid thereto, whereby potentlally effective chlorln Is lib- 
éra ted, and plunging the nuts in an openwork basket into the solution, and 
immediately removing them." 

John S. Chapman, and Ward Chapman, for appellant. 
John H. Miller and Wm. K. White, for appellee. 

Before GILËERT, ROSS, and MORROW, Circuit Judges. 



GILBERT, Circuit Judge (after stating the facts as above). The 
invention covered by the patent relates to the préparation of English 
walnuts for the market by bleaching their shells. The principal sources 
of thèse walnuts are Southern California and Southern France. From 
the évidence it appears that the French nuts are naturally clear and 
bright in appearance and require no bleaching, while a portion of the 
California product is discolored by black splotches, caused by rains, 
dews, fogs, sunburn, bacteria, or other causes, and unless bleached 
is unsalable, or can only be sold at a largely reduced price. Prior 
to the invention of the Farrell process, there was but one process 
used in California for bleaching the nuts, and that was the sulphur 
process. One method of this process was to place the nuts on super- 
imposed trays, stacked in a dryhouse, and burn sulphur on the floor 
beneath them. Another method was to place the nuts in sawdust im- 
pregnated with sulphuric acid. Both methods were unsatisfactory. 
In the first, beat generated by the burning sulphur caused the nuts to 
expand and open, thus permitting the sulphur fumes to affect injuri- 
ously the kernels. In the second, the sulphuric acid at times pene- 
trated the seams of the shells and injured the kernels. In addition 
to this, the bleaching by either method was not uniform. Daniel Far- 
rell, the patentée, a walnut grower and an amateur chemist, made vari- 
ons experiments to discover a better process, and as the resuit thereof 
discovered one which proved highly satisfactory and successful, and 
went into almost instantaneous and universal use, and for which he 
obtained the letters patent. 

The appellant earnestly contends that the process covered by the 
patent is devoid of any originality or invention, and that it was an- 
ticipated by prior patents, by prior printed publications, and by prior 
use. Considering first the prior patents and publications, we find 
that the first so relied upon is that of George Lunge, of date Septem- 
ber 8, 1885, for an invention involving "the application of chlorid of 
lime for bleaching and other purposes." It relates wholly to the 
bleaching of textile fabrics, and consists primarily in the use of chlorid 
of lime and acetic acid. The spécifications state that hydrochloric, 
sulphuric, or oxalic acid, when used with chlorid of lime, causes the 
évolution of free chlorin, "which acts too strongly upon the fabric, 
and is injurious both to the health of the workmen and the machin- 
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ery." For this reason and others, the inventer uses acetic acid in 
connection with the chlorid of lime. His claim reads as follows : 

"Inereasiug and hastenlng the action of chlorid of lime and saving the 
usual opération of souring after tlie bleaehing wlthout Injurlng the fiber in 
any way by the action et acetic or formic acid, as described." 

Clearly this is a process fundamentally diiiferent from that of the 
Farrell patent. In the reaction which occurs under the Lunge process 
no free chlorin is evolved. In that fact is to be found, in the opinion 
of the inventor, the principal value of the process, for he points out in 
his spécification the well-known fact that, in bleaehing textile fabrics, 
free chlorin is destructive of the fiber. In the Farrell process, on the 
other hand, the nascent chlorin which is evolved is the active agent 
which accomplishes almost instantaneously the desired bleaehing. In 
addition to this, the Lunge process dispenses with one of the ingrédients 
used by Farrell, and one essential to the reaction which his process 
involves, namely, sal-soda. 

Reliance is especially placed upon Ironmonger's patent of date May 
7, 1872, an invention relating to the cleaning and bleaehing of the 
shells of peanuts. In that patent the process calls for the use of 100 
gallons of water, in which are added 50 pounds of chlorid of lime and 
12% pounds of sulphuric acid. In this solution the peanuts are to re- 
main one hour, more or less, until they are sufficiently whitened. Then 
they are to be washed in clear water to remove the chlorin. It is ob- 
vious that the first step in the process bas nothing to do with the 
bleaehing further than to remove the dirt from the nuts. The bleaeh- 
ing process consists in the use of chlorid of lime and sulphuric acid 
in solution with water. The reaction which occurs is as follows : 

"The acid unités with the calcium to forni calcium sulpliate. The hydro- 
gen in the acid unités with the oxygen to form water, and the chlorin is re- 
leased." 

A wholly différent reaction takes place in the Farrell process. The 
acid is not added until after a reaction bas taken place between the sal- 
soda and the chlorid of lime, whereby sodium chlorid and sodium hypo- 
chlorite bave been produced. It is upon thèse products that the acid 
acts to release chlorin. The Ironmonger process, if applied to wal- 
nuts, would resuit in the deposit of calcium sulphate on the shells, 
involving further treatment for its removal, and would require an 
hour, more or less, for the bleaehing opération, whereas in the Far- 
rell process from 7 to 10 seconds is ail that is required. 

It is unnecessary to discuss in détail ail the other patents relied upon 
by the appellant. The Haserick patent of July 33, 1872, for an im- 
provement in bleaehing wool, woolen yarns, and fabrics, covers a pro- 
cess in which the essential bleaehing élément is sulphurous acid, and 
in which chlorin or chlorid of lime is wholly dispensed with. The 
Spencer patent of date November 29, 1887, for a process for cleaning 
nuts, beans, and like articles, consists of the mechanical process of 
using a quantity of damp sawdust to which bas been added sulphuric 
acid, and it is not a bleaehing process in any sensé of the term. 

But it is said that the process described in the appellee's patent i.s 
a bleaehing process which has been known and used for many years, 
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and is essentially the same as that which is described in the United 
States Dispensatory, p. 824, by use of the solution known as the "L,a- 
barraque solution," which is an aqueous solution with several chlorin 
compounds of sodium formerly used for bleaching textile fabrics. 
The solution is composed of chlorinated soda, and is formed by com- 
Wiiing triturated chlorinated lime with a solution of sodium carbonate, 
in a manner described. The textile fabric was first soaked in the com- 
bined solution. Then it was removed therefrom, and dipped in an acid 
solution which acted upon the chemicals carried in the fiber and produc- 
ed hypochlorous acid, which bleached the fiber, care being taken to avoid 
the release of free chlorin which would injure the fiber. In the feature 
last noted the process difïers materially from that of Farrell, which 
dépends wholly upon free chlorin as its bleaching agents. 

It is further claimed that the appellee's process is anticipated by a 
formula which was promulgated by Prof. E. W. Hilgard, of the Agri- 
cultural Department of the University of California, about a year 
before the date of the Farrell invention. Certain walnut growers of 
Southern California, discouraged at the failure of the sulphur process 
to bleach their product, applied to Prof. Hilgard for assistance in 
their dilemma. In answer to their application he and his associâtes 
conducted a séries of experiments, and, as the resuit thereof, published 
a process which it was suggested would be an improvement upon the 
sulphuring process then in use. It was recommended that a bleach- 
ing dip be used, in which the nuts were to be immersed for a definite 
time, that the bleaching agents cheapest and most readily procured 
were bleaching powder (also called chlorid of lime) and bisulphite of 
lime, that experiments indicated that the corresponding soda com- 
pounds act more rapidly and satisfactorily, that the soda-chlorin com- 
pound is obtainable by mixing bleaching powder with sal-soda, that 
the chlorid of lime or soda when used alone is objectionable in that 
it softens the shells and turns them to an undesirable color — but this 
it was suggested could be prevented by following up with a dip in the 
bisulphite or by light sulphuring — and that very satisfactory results 
bad been, obtained by placing the nuts in a cane or splint basket and 
dipping them in a solution of bleaching powder and sal-soda, after 
which they were removed, rinsed with a hose, and then dipped into 
another solution containing a small percentage of bisulphite of lime, 
and then finally rinsed with water, or, instead of the second dipping, 
the nuts were sulphured 10 or 15 minutes. It is unnecessary to con- 
sider this process further than to say that it is radically différent from 
that of the appellee. It makes no suggestion of the use of an acid to 
release chlorin, and it is not différent in its essentials from the process 
of bleaching textile fabrics that had long been in use. The évidence, 
moreover, indicates that the process proved a failure and was aban- 
doned. 

Upon a carefui considération of the record, we are convinced that 
the appellee's process is not void for want of invention. When the 
solutions of chlorid of lime and carbonate of soda are mixed together 
in a common vessel, reactions take place which resuit in the forma- 
tion of a compound solution of sodium hypochlorite and sodium 
•chlorid. It is into this solution that the acetic or other weak acid 
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is added. A reaction then takes place, which results in the release 
of nascent chlorin. It is the well-known law of gases that their power 
is greatest when they are nascent, and that the greatest affinity of 
chlorin is for hydrogen, with which it unités to form hydrochloric 
acid. The coloring matter adhering to the shells is of course of vegeta- 
ble origin, being composed of organic matter, the éléments of which 
are carbon, hydrogen, and oxygen. The union of the chlorin with 
the hydrogen breaks up the organic matter and leaves the carbon and 
the oxygen free to unité and form carbonic acid. It is not in the use 
of chlorid of lime or carbonate of soda or of a weak acid, or of ail of 
thèse combined, that the appellee's invention consists. It is in so em- 
ploying thèse ingrédients that in the final reaction chlorin gas is freely 
liberated in a nascent state so as almost instantly to destroy the organic 
matter which stains the walnut shells, and this particular combination 
and reaction may be sought in vain in an}' of the prior patents and 
processes known, published, or used before the date of the invention. 
In brief, the inventer discovered a new process of utilizing well-known 
laws in the production of a new and useful resuit. 

It is contended that the patent is void for the reason that it does 
not contain a description of the process, nor of the manner of using 
it in such full, clear, concise, and exact terms as to enable a person 
skilled in the art to compound and use it, in that the proportions of the 
ingrédients of the compound are not specified, nor is any method 
suggested for arriving at their proper proportions in use. It is true 
that the spécifications do not specify the proportions of the sal-soda 
and the chlorid of lime solutions. A fair interprétation of the spécifi- 
cations, we think, would be that they call for a compound solution 
composed of equal proportions of saturated solutions of chlorid of 
lime and sal-soda. But the évidence is that it is not essential to the 
opération of the process that the proportions be equal, and that the 
bleaching is as well eflfected if either of the ingrédients largely exceeds 
the other. The inventer was not required to specify how the process 
could be most economically used. It was enough if he so described 
it that one skilled in the art could use it. It may be conceded that 
clearer information would hâve been afforded if the précise propor- 
tions of each solution had been indicated, but we are not prepared to 
saA' that for want of such précise information the patent should be 
held void. A patent for a process is not to be held to the strictness 
of spécification required in a patent for a composition, and the dé- 
cisions holding void applications for patents of the latter class are not 
necessarily applicable to process patents. We think that one skilled 
in the art of bleaching could, from the terms of the .spécification, with- 
out further information, make a compound solution such as would 
render the process practicable. The spécification is not, we think, more 
indefinite or uncertain than those which were sustained in Tilghman 
V. Proctor, 102 U. S. 707, 26 L. Ed. 279, and Carnegie Steel Co. v. 
Cambria Iron Co., 185 U. S. 403, 22 Sup. Ct. 698, 46 L. Ed. 968. In 
the first of thèse cases, Mr. Justice Bradley said : 

"The mixlng of certain substances together, or the heating of a substance 
to a certain température, is a process. If the mode of ilolng it, or the aii- 
166 F.— 29 



450 _ 166 FEDERAL REPORTER. 

paratus In or by which It may be done, Is sufflclently obvlous to suggest Itself 
to a person skilled In the partlcular art, It is enough, In the patent, to point 
ont the process to be performed, wltliout glving the supererogatory directions 
as to the apparatus or method to be employed." 

In the second case, Mr. Justice Brown said : 

"The spécification of the patent is not addressed to lawyers, or even to the 
public generally, but to the manufacturers of steel, and any description which 
is sufflcient to apprise them In the language of the art of the deflnite f eature 
of the invention, and to serve as a warning to others of v?hat the patent 
claims as a mouopoly, is sufflclently deflnite to sustain the patent." 

When we come to the acid which releases the bleaching agent, we 
find that the necessary information as to proportion is afforded in 
the spécification. It is 1 part of weak acid to 20 parts of the solution. 
But it is said that the terni "weak acid" is indefinite, and that the ap- 
pellant, which used diluted sulphuric acid, was not precluded from 
such tise, since sulphuric acid is not a weak acid, and no standard of 
acidity is fîxed by the term "weak acid." But by specifically referring 
to the use of vinegar, the patentée has made known the standard o:^ 
acidity of the acid which will operate successfuUy with the solution. 
He déclares in his spécifications that he has found that, while many 
acids might produce the resuit of liberating the gas, a safe acid for 
the purpose is acetic acid or vinegar. In his claim he confines him- 
self to no spécifie acid. The appellant has found that by the use of 
diluted sulphuric acid the bleaching process can be as effectually ac- 
complished as by the use of vinegar. But it does not thereby avoid 
infringement. It uses a weak acid within the terms of the claims. 
By no fair construction of the language of the spécifications can it be 
said that the patentée disclaimed the use of sulphuric acid. The réf- 
érence therein to the injurious effect upon nuts from the use of 
sulphuric acid relates wholly to the prior processes of bleaching nuts. 
He testified that he had experimented with sulphuric acid, nitric acid, 
and muriatic acid, but that he preferred acetic acid on account of its 
harmlessness, not in the process itself, but in the incidental handling 
and use thereof. Obviously he was not required to experiment with 
ail kinds of acids, and to state in his spécifications what acids would 
and what would not be suitable for the purpose, and we think it does 
not extend the patent beyond its proper scope to say that it covers 
the use of any acid which, by chemical reaction, will release the 
chlorin in the bleaching solution. A strong acid would cause a violent 
and sudden évolution of chlorin, which would almost instantaneously 
be dissipated. A weak acid releases the chlorin gradually and contin- 
uously. There doubtless are acids known to chemistry which will 
not accomplish the reaction incident to the release of the chlorin, 
but the acids commonly known, such as acetic, sulphuric, muriatic, 
oxalic, and nitric acids, when diluted to the acidity of vinegar, may,, 
it is shown, be successfuUy used in the process. In Rubber Company 
v. Goodyear, 9 Wall. 795, 19 L. Ed. 566, it was said: 

"Patent should be coustrued in a libéral splrit, to sustain the just claims of 
the Inventor. This prlnciple Is not to be carried so far as to exclude what is 
in It, or to interpolate anything which It does not coutain. But liberality, 
rather than strictness, should prevail where the fate of the patent is involved, 
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and the question to be decided ia whether or not the layentor shall hold or 
lose the fruits of Uls genius and hls labore." 

And in Klein v. Russell, 19 Wall. 466, 23 L. Ed. 116, it was said: 

"The court should proceed In a libéral splrit so as to sustain the patent and 
the construction claimed by the patentée hlmself, if this can be done consist- 
ently with the language he has employed." 

Applying thèse settled rules of construction to the claims of the 
patent hère in question, we find in the record sufficient to sustain the 
invention of the patentée, and the infringement thereof as found by 
the trial court. 

It is earnestly contended that by virtue of the proceedings in the 
Patent Office upon the application for the patent, and by the admis- 
sions therein made by the attorney for the patentée, the appellee's 
invention, if it be an invention, is limited to the coïncident immersion 
of the nuts with the addition of the weak acid to the bleaching solu- 
tion. It appears from the file wrapper that the patent was at first 
rejected by the examiner for want of invention, and that, in the argu- 
ment which ensued, the attorney for the applicant insistently pointed 
to the fact that the applicant's invention difïered from ail prior bleach- 
ing processes in that the nuts are plunged into the bleaching solution 
at the very instant of adding a weak acid thereto, and again the at- 
torney made the same contention on appeal to the examiners in chief, 
who also rejected the application. But it appears that on appeal to 
the Commissioner the ruling of the examiners in chief was reversed, 
and the patent was allowed as to both claims. The question arises 
whether those claims are to be limited in their scope by the arguments 
or admissions made by the patentee's attorney in the proceedings in 
the Patent Office. It is true that where an applicant présents to the 
Patent Office a claim, which is rejected as being anticipated by prior 
patents or publications, and in conséquence thereof he amends his 
claim so as to avoid such anticipation, he may not thereafter contend 
that the claims are to receive the construction to which they would 
hâve been entitled if such limitation or restriction had not been in- 
serted. But in the présent case there was no amendment or restriction 
of the claims. They were allowed in the terms in which they were 
originally formulated. Said the court in Goodyear Dental Vulcanite 
Co. V. Davis, 103 U. S. 223, 237, 36 L. Ed. 149 : 

"We do not mean to be understood as assertlng that any correspondence be- 
tween the applicant for a patent and the Commissioner of Patents can be al- 
lowed to enlarge, diminish, or vary the language of a patent afterwards is- 
sued. Undoubtedly a patent, like any other written Instrument, Is to be Inter- 
preted by its own terms." 

And in Westinghouse v. Boyden Power Brake Co., 170 U. S. 583, 
18 Sup. et. 728, 43 L. Ed. 1136, the court, after alluding to the fact 
that in case of ambiguity it may be allowable to consult the application 
and file wrapper, "and possibly written communications which may 
throw light upon claims that are ambiguous or capable of différent 
constructions," said: 

"But where the claims allowed are not uncertaln or ambiguous, the courts 
should be slow to permit their construction of the patent actually granted and 
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délivered to be affected or controUfed by alleged Interlocutions between the of-1 
ficers in the Patent Office and the clalmant" •* 

So in Palmer Pneumatic Tire Co. v. I^ozier (C. G.) 84 Fed. 659,' 
665, Judge Lurton said: 

"There Is no estoppel grôwing ont of the opinion entertained by the Patent 
Office as to the légal eflfect of the language employed by applicants, either la 
thelr speeiflcatlon, or elaims, nor as to the scope and meaning of earller pat- 
ents. It is ûndOubtedly the.duty of the Patent Office to allow or disallow ap- 
plications as it may deem the matter patentable or not, and for this purpos© 
to inqulre Into the state of the art and compare with patents supposed to in- 
terfère. But we are not aware that the conclusions of the' Patent Office oper- 
ate as an estoppel upon the patentées, except in cases where the applicant la 
requlred to abandon some part of his clalm or accept altérations narrowing 
their scope. Neither are the courts any more concluded by a construction of 
the clalm presented by a patentée M^hlch removes a supposed confllct with an 
existing patent than they would be by an Interprétation of a patent whereby 
it was dlstlnguished from the old art. That some clalm bas been rejected, or 
that some amendment bas been accepted which was imposed as a condition 
to the allowance of a clalm, Is essential to an estoppel on a patentée." 

In the light of thèse authorities, it is clear that the daims of the 
patent, unambiguous as they are, are to be interpreted according to the 
meaning of their own terms, and are not to be controlled or limited 
by any argument or représentation made in the Patent Office by the 
appHcant's attorney as to the scope of the invention or the f eatures 
wherein it diflfers from the prior art. The force of thèse considéra- 
tions becomes apparent when it is considered that in the actual op- 
ération of the appellee's invention it is not practicable to plunge the 
nuts into the bleaching solution at the very instant of the addition of 
the acid. Even if the protection of the patent is to be limited to co- 
ïncident immersion, the term should receive a reasonable interpréta- 
tion, and should be held to mean an immersion of the nuts in the 
bleaching solution practically at the time when the acid is added, and 
while it continues to accomplish the resuit of releasing the nascent 
chlorin. It is shown in the évidence that acetic acid accomplishes that 
resuit for a period of 20 minutes, during which time, in the practical 
opération of the process, crates of nuts are consecutively dipped and 
allowed to remain for the space of a few seconds. Any immersion of 
the nuts during the space of time during which that reaction is taking 
place, it is reasonable to say, is an immersion coïncident with the ad- 
dition of the acid. 

It is contended that, concedîng the validity of the patent and the 
infringement thereof by the appellant, there was a total failure of 
proof of profits reahzed by the latter from the use of the process, and 
that the decree should hâve awarded nominal damages only. The 
accounting was had before a spécial master. Voluminous testimony 
was taken. It was shown that at first the appellant used the patented 
process under a license and paid a royalty therefor, but that during 
the years 1901, 1902, 1903, and 1904 it deliberately used it without li- 
cense until enioined by a decree of the court. The findings of the 
master upon the évidence are, in brief. that at the beginnins' of the 
annual nut harvest the nuts are generally bright, but toward the latter 
part of the season their shells are so darkened and blackened by rains 
and from other causes as to be unsalable ; that prior to the date of the 
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invention there was but one method of bleaching nuts, and that was 
the sulphur process ; that there are certain classes of nuts which this 
process will not bleach at ail, nuts damaged by rains, disease, or other 
causes se as to become spotted ; that the proportion of such nuts is at 
least 10 per cent, of the total crop ; that the patented process will suc- 
cessfully treat them, and convert them into first-class nuts ; that if they 
are treated by the sulphur process they will be classed as culls, and will 
bring in the market but 314 cents a pound ; that by the patented pro- 
cess the nuts handled by the appellant were brought into the market 
as first-class nuts ; that the différence between what they actually 
brought as first-class nuts and what they would hâve brought if they 
had been sold as culls constituted the savings or profits to the appel- 
lant f rom the use of the patented process ; and that the books and rec- 
ords of the appellant showed the quantity of nuts actually handled 
during the time of the infringement, and the actual cost of treating and 
handiing the sanie. Every reasonable presumption is in favor of a 
master's report based on oral testimony, and it is not to be set aside 
or modified unless there clearly appears to hâve been error or mistake. 
Tilghman v. Proctor, 12o U. S. 136, 149, 8 Sup. Ct. 894, 31 L. Ed. 664; 
Caliaghan v. Myers, 128 U. S. 666, 9 Sup. Ct. 177, 32 L- Ed. 547; 
Camden v. Stuart, 144 U. S. 118, 13 Sup. Ct. 585, 36 L. Ed. 363. In 
Walker on Patents, § 725, it is said: 

"The advantage which the défendant derlved from ushig the complalnaiifs 
Invention, over what he could dérive from using any other process or thing 
which was linown prier to that Invention, constitutes the profits which the 
complainant is entitled to recover." 

Of course, it cannot be ascertained with absolute certainty what was 
the exact sum total of the profits realized by the appellant from the 
use of the patented process. The évidence fully sustains the reason- 
ableness of the conclusion of the master that at least 10 per cent, of 
the appellant's crop must necessarily hâve been sold as culls but for 
the use of the appellee's invention. The total amount of the appel- 
lant's crop during the years of infringement was definitely shown by 
its own books. The market priées during those years were ascertained. 
Hère were definite figures upon which to calculate the profits. The law 
requires no more than a reasonable degree of certainty in such a case. 
Suiïolk Co. V. Hayden, 3 Wall. 315, 320, 18 L. Ed. 76 ; Doten v. City 
of Boston, 138 Fed. 406, 70 C. C. A. 308; Bigelow Carpet Co. v. Dob- 
son (C. C.) 10 Fed. 386. 

But it is said that if any profits were realized they accrued to the 
walnut growers who composed the Fullerton Walnut Growers' Associa- 
tion, the appellant herein; that the appellant owns no walnut trees, 
and acquires no nuts of its own, but that it received from the stock- 
holders of the association the nuts which they produce, prépares them 
for the market, ships them, collects the proceeds, deducts the expense, 
and turns over the profits to the growers. This argument suggests a 
point which was not raised in the court below, and which is not specifi- 
cally embraced in any assignment of error. The record shows that 
the appellant is a corporation. Individual growers of nuts are its 
stockholders. They turn in their nuts to the corporation to be treated 
and sold. The nuts are ail put into one common stock. The appel- 
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lant treats the nuts by the patented prbcess, then sells them in the 
market through brokers. Out of the proceeds it deducts the cost of 
treatment and of sale, and then distributes among the stockholders the 
net proceeds in the form of dividends. Until a dividend is declared 
and the profits are distribu ted/they belong to and are the property of 
the corporation. The corporation ,was the infringer. We see no rea- 
son for holding that the appellant should not be held hable as would 
any other corporation be held for the profits so realized. It may be, as 
suggested in the briefs, that the appellant possesses no property out of 
which the judgment may be satisfied, but that is not ground for holding 
that it is not in law Hable to the appellee, 
The decree is affirmed. 

ROSS, Circuit Judge (dissenting). Among the défenses set up by 
the answer of the défendant to the suit were lack of novelty and 
invention, anticipation, no infringement, and a want of sufficient de- 
scription of the alleged invention. By the decree appealed from it was 
adjudged that claim 2 of the patent was valid, and that it had been 
infringed by the défendant. 

The invention claimed was for an improvement in the art of bleach- 
ing nUts, and was in no sensé one of a pioneer character. 

I agrée that in considering the sufficiency of the description con- 
tained in the spécification, as well as the claims, a libéral common- 
sense construction should be given so as to sustain the patent, if this 
can be donc consistently with the language employed therein. Dav- 
is V. Palmer, 7 P'ed. Cas. 155 ; Davoll v. Brown, 7 Fed. Cas. 199 ; 
Turrill v. Railroad Co., 1 Wall. 491, 17 L. Ed 668; Rubber Co. v. 
Goodyear, 9 Wall. 788, 19 L. Ed. 566; Klein v. Russell, 19 Wall. 
443, 22 L. Ed. 116 ; Cornplanter Patent, 23 Wall. 181, 23 L,. Ed. 161 ; 
Merrill v. Yeomans, 94 U. S. 508, 24 L. Ed. 235. 

At the same time the same common-sense view mustbe taken of 
the statute by virtue of which patents are issued, which involves, of 
course, a considération of the piu-pose of the required spécification. 
The pertinent statutory provisions are as follows: 

Revised Statutes: 

"Sec. 4886. Any iierson wlio lias inveuted or discovered any iiew and use- 
ful art, machine, manufacture, or eoiiiposition of niatter, or any new and use- 
ful improvement thereof, not known or used liy oriiers in tlils country, and 
not patented or descrilied in any i>rlnteil publication in tliis or any foreign 
country, before liis invention or discoA'ery liiereof,- and not in pul)Iie use or 
on sale for more than two years jirior to bis api)lication, unless the same Is 
proved to hâve been abandoned, may, npou payment of the fées required by 
law, and other due proceedlngs had, obtaiii a patent therefor." U. S. Comp. 
St. 1901, p. 3382. 

"Sec. 4888. Before any inventer or dlscoverer shall receive a patent for his 
invention or discovery, lie shall make application therefor, in writing, to the 
Commissioner of Patents, and shall file in the Patent Office a written descrip- 
tion of the same, and of the manner and process of maldng, eonstructing, 
eompounding and using it, in sucli fuU, elear, concise, and exact terms as to 
enable any person .skilled in the art or science to which it pertains, or with 
whicli it is most clearly connected. to make, construct, eompound and usé the 
same, and in case of a machine, he shall explain the principle tliereof, and 
the best mode in whicli lie has contemplated applylng that princijile, so as to 
distinguish It from other inventions ; and he shall partlcularly point out and 
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distinctly claim the part, Improvement, or comblnation which lie elainis as his 
invention or discovery. The spécification and claim shall be slgned by the 
inventer and attested by tvvo wltnesses." U. S. Comp. St. 1901, p. 3383. 

The conceded purpose of the statutory requirement in process cases 
is that the spécification must be in such full, clear, and exact terms as 
to enable any one skiiled in the art to which it pertains to compound 
and use the process without any experiments of his own. The first 
question for considération, therefore, is, does the spécification of the 
patent in question answer that requirement? 

The évidence in the case undoubtedly shows that the patentee's 
process bleaches nuts better, more expeditiously, and with less dam- 
age than any theretofore known; yet it is just as true that, if there 
was anything new in his mixture of chlorid of Hme and sal-soda, it 
must necessarily hâve been in the proportions; for years before the 
patent in question was appHed for, solutions of chlorid of lime and 
of sal-soda, as well as a mixture of such solutions, were well-known 
bleaching agents. This was not only clearly shown in the évidence 
introduced in the présent case, but was also clearly made to appear 
in the proceedings in the Patent Office for the patent in question. 
Neither the spécification nor the claims make any mention of the 
proportions of chlorid of lime or sal-soda to be used, but the witness 
Andersen, who, it appears, secured the assignment of the claimed in- 
vention from Farrell to the Anderson Prune Dipper Company, testi- 
fied that he explained to those desiring to use the process the proper 
proportions — his testimony being, in part, as foUows : 

"A. Tes, I vislted the Fullerton Walnut Grovvers' Association. Q. Yes? 
Now, what dealings did you hâve with them? A. At first they were not in- 
terested, but later In the season I made an arrangement with them whereby 
they were to use the process on any quantity of nuts that they wislied to for 
a certain royalty per car. This arrangement was to stand for that season. 
Q. What season was that? A. 1898. Q. Then it was for only that one sea- 
son? A. Only that one season. Q. And dld they use it during that season? 
A. On a limited number. I understood — was tokl by the manager — that they 
used it on their ditiicult nuts. Q. What do you niean by the 'difficulf nuts? 
A. Well, I présume those that they could not get in merchantable shape with 
the suliJhur process. Q. You don't know the extent to which they used it that 
year, though, do you? A. From three to four cars is niy reeoDection. Q. 
Were they to pay for that use? A. Yes, sir. Q. They agreed to pay for that 
use, did they? A. They agreed to pay it. Q. And that agreenient related to 
only that one season, did it? A. Yes, sir. Q. Now. did they ever use it after 
that season? A. They used it lu the season of 1fK)0-01. I could not state 
from Personal knowledge that they used it in 1902. Q. But they used it in 
1900 and 1901, to your knowledge, did they? A. I was there and saw them 
iising it in 1900 and 1901. Q. What was the occasion of your being there? 
A. I had business In those parts of the state with other associations. Q. 
And you vlsited those places In 1901, and saw them using that process? A. 
Yes, sir. Q. Deseribe the process as they were using it. A. I ccjuld not say 
deflnitely the proportions in which they used it. but I could state tliay used 
a compound solution of chlorid of lime and sal-soda and an acid to libérale 
the petroleum (chlorln). Q. Had you given them full instructions in 1898 as 
to how to use it? A. Yes, sir. Q. Y"ou had furnished them with a formula, 
had you? A. I do not recall whether I furnished them with a printed fornmla 
or not. I had the formulas, but I cannot recall detinitely whether I furnished 
them with the printed formula or not. Q. How did you, then. instruct them 
in the use of it? A. My instructions were at that time to take 20 pounds of 
sal-soda and 30 pounds of chlorid of lime, dissolve the chlorid and lime sep- 
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arately and dissolve tlie sal-soda in hot water, add tlie two together, and add 
a certain quantity of water to make 50 gallons of the mixture, and allow tbat 
to settle, draw off the clear solution, aiid then use vinegar at the proportion 
of 1 part to 15 of the compound solution. Q. And you fuUy instructed them 
in those respects, dld you? A. Yes, sir. I stayed there untli they commeiiced 
to use it successfuUy and were familiar witii the process." 

And the inventor Farfell, being questioned in his déposition con- 
cerning his experiments before making application for a patent an- 
swered : 

"A. Well, I used différent proportions. I didn't bring It down to — Well, 
I did bring it down to regular proportions, but according to the uuts. Some- 
times I would put in more of one Chemical than anothex*. If they were ver.y 
dirty, I put more chlorid of lime in order to make it stronger. Q. Now, af ter 
you got down this formula to the position that you had stated, did you con- 
tinue to use It on your nuts then? A. Yes, sir. Q. Wlth what success? A. 
Very good success. Q. How did it compare with the old process in success? 
A. Well, I considered it a great deal better than the old process." 

It is manifest that, if the proportions of chlorid of lime and sal- 
soda to be used in the proCess in question was an essential élément of 
the invention, the patent could not be sustained, for the reason that, 
in such event, the patent does not impart the requisite statutory in- 
formation to those entitled to avoid or use it. In re Incandescent Lamp 
Patent, 159 U. S. 465, 474, 16 Sup. Ct. 75, 40 L,. Ed. 221; Howard v. 
Détroit Stove Works, 150 U. S. 164, 14 Sup. Ct. 68, 37 L. Ed. 1039 ; 
Wood V. Underhill, 5 How. 1, 12 L. Ed. 23 ; Tvler v. Boston, 7 Wall. 
327, 19 L. Ed. 93 ; Mitchell v. Tilghman, 19 Wall. 287, 22 L. Ed. 125 ; 
Chemical Rubber Co. v. Raymond Rubber Co. (C. C.) 68 Fed. 570; 
Badische Anilin & Soda Fabrik v. Kalle (C. C.) 94 Fed. 163; Mathe- 
son V. Campbell, 78 Fed. 914, 24 C. C. A. 384; Panzl v. Battle Island 
Paper Co., 138 Fed. 48, 70 C. C. A. 474. 

The proceedings in the Patent Office as disclosed by the file wrap- 
per, which appears in évidence, show that Farrell never claimed any 
spécifie proportions of chlorid of lime or of sal-soda, or the use of hot 
water in the process, and that, while he first claimed, inanswer to the 
first rejection of his application by the examiner, his invention to be 
"the solution prepared in the first instance" by mixing "a solution of 
chlorid of lime and a solution of sal-soda after they hâve been separate- 
ly dissolved, and theii keeping this solution as a stock which is drawn 
upon whenever a lot of nuts are to be bleached," he subsequently bas- 
ed his claim to invention in the matter to the addition to this mixture 
of a weak acid, and a simultaneous immersion of the nuts while the 
chlorin gas thus liberated was in a nascent condition. This plainly ap- 
pears froni the voluminous proceedings embodied in the file wrapper. 

The examiner, as well as the board of chief examiners of the Patent 
Office, held that there was nothing new in Farrell's process, and, ac- 
cordingly, denied the application for a patent, but an appeal to the 
Commissioner resulted in this décision by the Assistant Commissioner : 

"It is well known. as shown by the références, that a mixture of bleachlng 
powder and washing soda has bleaching propertles, and that it bas been used 
for bleaching eloth. The appellant does not dispute this, but he correctly con- 
tends that his process does not involve merely the application of this well- 
known scieiitiflc fiict. Hé not only applies this mixture to bleachlng nuts, but 
he plunges the nuts into it at the very moment when he adds weak aeid there- 
to, so that the nuts will be subjected to the action of the nascent chlorin lib- 



FULLERTON W, G. ASS'N V. ANDERSON-BAENGROVER MFG. CO. 457 

erated. It Is true that lie is not the discoverer of the fact that chlorin has 
greater bleaching properties at the moment that it is liberated ; but in so far 
as the record shows, he is the iirst to conceive the possibility o£ utllizing the 
scientific tacts for the bleaching of nuts in the manner set forth. Ile has 
(Liscovered no new law of nature, but has discovered a new process of utilizing 
well-lmown laws in the production of a new and useful resuit. Thls, in my 
opinion, amounts to invention, and entitles hlm to the protection of a patent. 

"The commercial superiority and advantages of the appellant's process over 
those previously used are shown by certain affidavits filed. Thèse afiadavits, 
when taken with the fact that no one has heretofore used the process set 
forth for the purpose, notwithstandlng a knowledge of the scientific facts 
upon which it is based, would be sufficient upon which to résolve any doubts 
as to patentability in the appellant's favor, if any such doubts existed. 

"The décision of the examiners in chief is reversed." 

It is perfectly plain from the various contentions made on behalf of 
Farrell in the Patent Office that what he there finally contended was 
new in bis process was the addition of a weak acid to a mixture of the 
solution of the chlorid of lime and of sal-soda, and the coïncident 
plunging of the nuts therein, thereby obtaining the benefit of the liber- 
ated chlorin gas in its nascent condition, and the immédiate removal 
of the nuts from the bath; and also claimed as new the application of 
the process to nuts. And it was only the plunging of the nuts into 
the theretofore well-known mixture of bleaching powder and wash- 
ing soda, "at the very moment when he adds weak acid thereto, so that 
the nuts will be subjected to the action of the nascent chlorin liberated," 
that the Commissioner—reversing the adverse ruling of the examiner 
and chief examiners^held that Farrell had "discovered a new process 
of utilizing well-known laws in the production of a new and useful 
resuit," and was there fore entitled to the patent, which was thereupon 
issued. The application of an old process to analogous matter, produc- 
ing a resuit substantially similar in its nature, is entirelv lacking in in- 
vention. De Lanoar v. De Lamar Min. Go., 117 Fed. 246, 247, 54 C. 
C. A. 272, and authorities there cited. The new feature in the ap- 
pellee's process, namely, the plunging of the nuts into the mixture of 
the solution of chlorid of lime and of sal-soda coincidently with the 
addition of a weak acid, thereby securing the action of the chlorin gas 
in its nascent condition, is embraced by claim 1 of the patent, which 
reads as follows : 

"(1) In the art of cleansing and bleaching nuts, the steps consisting in mix- 
ing a eompound solution of chlorid of lune and sal-soda in a dipping vessel, 
adding a weak acid thereto, and immediately plunging the nuts into the solu- 
tion, and removing them, and Jinally washing tliem." 

But this new and, as held by the Commissioner, patentable feature, 
is not embraced by claim 2 of the patent, which reads as follows : 

"(2) In the art of washing and bleaching nuts, the steps, consisting in mix- 
ing a eompound solution of chlorid of lime and sal-soda in a dipping vessel, 
adding a weak acid thereto whereby potentlally effective chlorin is liberated, 
and plunging the nuts in an openwork basket into the solution, and Imme- 
diately removing them." 

This is, in effect, admitted by the learned counsel for the appellee, 
where he says, on page 183 of his brief : 

"The next point made by appellant's counsel is in référence to the coïnci- 
dent immersion of the nuts, and Is thus expressed by him at page 99 of the 
brief: 
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" 'Coïncident Immersion of the nuts, witli the addition of the acid, vvas an 
essential and Important élément in the patentee's elaims, and this step was 
not followed In the use of the process by the défendant, and theïefore tUere 
was no inîrlngement.' 

"The flrst answer we make to thlS contention Is that claim 2 does not men- 
tion such- coïncident addition of the acid and Immersion of the nuts. It 
simply says: 'Addlug a weak acid thereto whereby potentially effective 
chlorin Is liberated, and plunging the nuts In an opemvork basket Into the 
solution, and inmiedialely removing thém.' 

"There ean be uo doubt as to this language. It does not requlre thnt the 
acid should be added colncldently with the immersion of the nuts. Heuee. If 
we are to be guided by the language of the clalm alone, counsel's arg\imeut 
goes for naught, because the, language of the clalm does not provide for the 
featureof coïncidence. 

"This façt Is made more apparent by référence to claim 1, whlcli uses the 
expression, 'addlug a weak acid thereto and Imuiediately plunging tlie nuts 
lu the solution.' It may be that in clâim 1 |thè patentée bas llmited lilmself 
to a coïncident immersion of the nuts' by uslng the word 'Immedlately.' If so, 
it mtist follow that the absence of such a word in clalm 2 indicates au Inten- 
tion to dispense with that feature in claim 2." 

But claim 2 is the only claim of the patent in suit adjudged by the 
court below to hâve been infringed, and as it obviously does not cover 
the only noyel feature in the patented process, namely, the plunging of 
the nuts into the mixture of the solution of chlorid of lime and sal- 
soda coincidently with the addition of a weak acid, and which coïnci- 
dent immersion the évidence shows that the appellant bas not prac- 
ticed, I see no escape from the conclusioij that the adjudged infringe- 
ment cannot be sustained. 

Another considération necessarily leads, in my opinion, to the same 
conclusion. The acid covered b}' the patent in suit is "a weak acid." 
The évidence shows without conflict that at no time during the al- 
leged infringement did the appellant use in its opérations any other 
acid than a diluted sulphuric acid. In one of his opinions the ex- 
aminer said that "a v^^eak acid is any dilute acid." "This," says the 
appellant's counsel in his hrief, "ought tO' be conclusive, for it shows 
what the government intended to grant, and actually did grant, when 
using the term/a weak acid.'" But the examiner also said, and so 
held in each of his opinions, that there was nothing new.or patentable 
in the Farrell process. His statement is as conclusive in the one in- 
stance as in the other, but, in reality, is conclusive in neither. Upon 
the question as to what is "a weak acid," the respective parties intro- 
duced the testimony of expert chetnists. Prof essors Hilgard and 
Dunn, of the Agricultural , Department of the Univei'sity of Cali- 
fornia, testified on behalf of the appellant, and Professer Price on 
behalf of the appellee. 

Prof. Hilgard testified, among other things, as follows: 

"Q. I will ask you to define a weak acid? A. Tlie weakness of acid is 
only relative. We crtn màke a séries of ncids at the heads of whlch would 
stand sulphuric acid as the strongest, and carlionle acid 'as the weakest, and 
between tliat, the dlfl'erent acids would, etaud lu succession. By itself, It 
Is not possible to define a weak acid, but only in cOinparisOn with others. 
Q. You place sulphuric acid the strongest of auy? A. Tes, sir. Q. How 
does acetic acid rank' with respect to strength? A. Acetlc acid ranks as 
rather a weak acid. Q. What Is the efEect of dilutiug a strong acid? A. 
It stlll renuilns a strong acid. The rapidlty of Its action is dlmlnlshed by 
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the dilution, but the ultimate resuit will be the same. Q. Comparing tlie 
eflfeet of dilute sulphuric acid with a weak acld in the solution which is 
referred to In this Farrell patent, state what the comparison is. A. The différ- 
ence would be this: that whlle acetic acid as a wealc acld is çoustantly 
regenerated by its expulsion from the combinatlon with lime by the hydro- 
chlorlc acid form In the bleachiug process, that is iiot the case with sulphurlc. 
Sulphuric holds its own, wlU remam lu comblnation, and hydro-chloric acld 
will really be the free acid actiug beyond the flrst addition of sulphurlc acld. 
Q. Are you able to state the effect of thèse two aclds upon the liquid solu- 
tion with respect to length of efliclency? In other words, whlch is the more 
enduring in the solution as an active and continuing agent? A. The ctuantity 
of sulphurlc acid added, if sufflclent to décompose the entlre amount of the 
bleaching compoùnd, will be most rapld. The action of the acetic acid will 
be more lastlng. Q. That Is, the addition of the acetic would reuder the 
Ilquid compound effective for a longer tlme than the sulphuric acid? A. 
It would be effective for a longer time ; yes, sir. The liquid charged with 
sulphuric acld would lose its efficiency sooner than that charged with acetic. 
Q. At the time you issued your clrcular, you kuew, of courise, the effect that 
sulphuric acld would hâve upon the libération of the gas? A. Yes, sir. Q, 
You did not recommend that? A. I did not recommend it, because I always 
feared to put sulphurlc acid Into the hands of farmers, and niy expérience 
seemed to show that a sufflclently short time would suflice to bring the 
bleaching resuit about ; but American farmers proved to be more Impatient 
than I had anticlpated, and they desired to take hold of a quicker method. 
Q. Why did you fear placlng the sulphuric acid in the liands of a farmer? 
A. Tt Is a very corroslve acid, and constantly glves rlse to injuries to the 
clothes and also to the body. Q. That is not the case with acetic acid? 
A. No, that is not the case with acetic. Q. And in that respect acetic Is 
much safer? A. It is safer, yes, belng vinegar. Q. Is there any différence 
in the effect upon the surface of the nut between the sulphuric acld added 
to the liquid solution referred to and acetic acid, with respect to deposlts on 
the surface? A. Sulphurlc acld, if added in excess, would, lu drying, blacken 
the nuts. Acetic acld will, on the contrary, evaporatevvlthout auy effect. 
Q. Would there be any lime deposit left after a simple dip of the nuts into 
liquid to whlch sulphurlc acid had been added? A. There would riOt ; there 
is no lime in the solution. Q. Would there be any kind of a deposit left on 
the surface whlch would not — A. (interrupting). There would «^ no de- 
j)oslt on the surface of the nuts in either case. It would only be the case 
if bleachùig powder solutions were used." 

Prof. Dunn, testified, among other things, as follows: 
"Q. I will ask you if there is any classification of acids in the text- 
books, or the use of the term amoug cliemists? A. Yes, acids are classifled. 
Q. In what way? A. They are classifled as strong and weak aclds. Q. 
What are the strong acids? A. The strong acids are the minerai acids. 
They vary in strength, starting with an acid that has the stro'iis-est avidlty 
or strength, as we may call it, and gradlng through to weaker acids. Q. 
Well, no\y, enumerate the strongest acids in the order of tlieir strength. A. 
Xltrlc and hydro-chloric acid stand equally as regards avidity. Tliey are 
classed as the same. Sulphuric acid couies lower in the order. And the 
varions other minerai acids range from that down. The organlc acids are 
arranged also in the order of their strength. most of tlieui being, though, 
weaker acids than the minerai acids. Q. AVill you classify, couiparatively, 
compared with other aclds, strong acids? Where does sul]>huric acid rank? 
A. Sulphuric acid ranks about — Well. I would — I couUl not state just 
where it ranks. Probably third or fourth. Q. Are there other strong acids 
still weaker than that? A. There are; yes. Q. What are they? A. We 
liave hydro-broniic acid, hydriodic acid ; such acids as tliose. Q. Is sul- 
phuric acid a minerai acid? A. It is a minerai acid. Q. What kind of 
acid is acetic acid? A. Acetic acid is an organic acid. Q. What do you 
mean by that? A. By that we mean that it is iui acid belonging to the car'bon 
séries of compouuds, that are known as organic acids. Q. Is acetic acid a weak 
v.ir strong acid in tliis classification? A. It is a weak acid. Q. What Is a dilute 
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acldî A. A dilute acid Is a con centra ted aeid to which some solvent has 
been added. The solvent usually added to dilute the aclds Is water. Q. 
Now, does the dilution of the acid change its rank or définition as being 
weak or strong? A. It does not Q. A strong acid dilute is stlU called a 
strong acid? A. A strong acid. Q. And it Is not properly termed a weak 
acid eren though greatly diluted? A. It is not. Q. Hâve you any authori- 
tles on that subjeet to which you can refer? A. I believe I hâve. I wlll 
refer to Newell's Chemistry, p. 41. Q. What book is that, and what rank 
has it? A. It is a text-book used in collèges and schools as a text-book on 
chemistry. Q, Yes, sir. How long hâve you known that book to hâve been 
in circulation? A. Three years." 

Prof. Price testified, among other things, as follows : 

"Q. Xou hâve classified the acids in this way: You call acetic acid a 
weak aeid? A. Yes, sir, it is weak in certain respects. Q. And you call 
sulphuric acid diluted a weak acid? A. Mther diluted or weak. I am speak- 
ing now of the f amlllar way in which thèse acids are spoken of in the 
laboratory. Q. That is, a strong acid diluted is spoken of in the laboratory 
as a weak acid? A. Yes, sir. I may say, 'Give me the weak hydro-chlorlc 
acid.' That would mean Immediately that it had been diluted. Q. Is it 
not a fact that aclds are classed as strong or weak, dependihg upon the 
activity of the given acid towards bases? A. No, I do not consider it so, and 
I wlll tell you why: If I am going to make acétate of soda, It will take 
32 parts of strong acetic acid. Now, of course, I am speaking of what you 
call glacic acid, and the two combined with the same quantlty of soda, it 
would take 49 of sulphuric acid; one to form sulphate of soda, and the 
other to form acétate of soda. The term In which I understand ail acids 
to be of varions degrees of strength is this: that sulphuric acid will drive 
ail other acids ont of their combinatlons ; they will combine according to 
their équivalents. For instance, after having prepared acétate of soda, I 
add upon that sulphuric acid; It wlll drive off the acetic acid. That is the 
sensé in which sulphuric aeid is stronger than acetic acid. In its afflnitles 
for eombinatlon, no. Q. Is it not a fact that works upon chemistry do 
class the aclds as strong or weak with respect to their activity toward 
bases? A, I do not remember having read anything of the kind, because 
I hâve given you an illustration that It takes équivalent of acetic acid to 
combine with soda to form acétate of soda. That équivalent of acetic acid 
is 32. It will take 49 parts of sulphuric acid to combine with the same 
quantlty of soda. In that respect, as far as the eombinatlon with base is 
concerned, you cannot measure anything by strength, but the strength cornes 
by an acid that will drive the weaker acids, llke carbonlc acid and acetic 
acid, from the combinatlons. That is the sensé in which acid is called weak 
or strong. Q. Aclds, according to your définition, are weak or strong with 
respect to their efifect upon each other in eombinatlon? A. Their effect upon 
each other; yes, sir. Sulphuric acid will drive ail the other aclds away 
with the exception of ail the organlc aclds. Its effect upon many of the 
organle acids Is to break them up Into carbon, carbonlc oxide, and carbonlc 
acid. Q. Belng placed in a condition of opposition to each other iu any 
given eombinatlon, is It not a fact that the sulphuric acid is the strongest of 
ail in the expulsion or élimination of the other? A. Yes, sir, sulphuric acid 
is stronger In expelling other aclds from the eombinatlon. Q. Is it not 
the strongest of ail? A. It is the strongest of ail in that respect, but not 
in the respect — For instance, sulphuric acid has no effect upon platinum, 
and a mixture of nltrlc and hydro-chlorlc acid will dissolve it. There are 
many other substances besides nitric and hydro-chlorlc acid which will do 
the same thlng, and which sulphuric acid vs^ill not do." 

The proper conclusion to be drawn from ail of this, and from the 
balance of the testimony of thèse witnesses is, I think, that the ex- 
pression "a weak acid" is an ambiguous term. And this conclusion 
is confirmed by Newell's Chemistry, shown to be a standard vi^ork, 
where that author, at page 41, says : 
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"A solution which. contains a small proportion of soluté is called a dihite 
solution ; one containing a large proportion is called a concentrated solution. 
Thus, dilute sulphuric acld usually contains one volume of acld to three or 
more volumes of vs-ater, while concentrated sulphuric acid is nearly 98 per 
cent. acid. Sometimes the terms weak and strong replace dilute and con- 
centrated, but they are ambiguous, and tlieir use should be avoided." 

The sanie seems to be indicated in Watt's Dictionary of Chemistry, 
vol. 1, p. 51, where is given a table showing the relative avidity of 
the acids with respect to the base soda, and in that table hydro-chloric 
and nitric acid are classified as having a greater avidity for soda, and 
there follow in succession hydro-bromic, hydriodic, sulphuric, selenic, 
formic, phosphoric, acetic, hydro-fluoric, boric, and hydro-cyanic. 
Référence should therefore be made to the spécifications of the patent, 
and the proceedings in the Patent Office on the application for it, to 
discover just what the patentée meant by the "weak acid" of the 
daims. See Hailes v. Albany Stove Co., 123 U. S. 582, 8 Sup. Ct. 
262, 31 L. Ed. 284 ; Royer v. Coupe, 146 U. S. 524, 13 Sup. Ct. 166, 
36 L. Ed. 1073 ; Hubble v. U. S., 179 U. S. 77, 21 Sup. Ct. 24, 45 
L. Ed. 95 ; Stillwell. etc., Co. v. Cotton, 117 Fed. 410, 54 C. C. A. 
584 ; Jewel Filter Co. v. Jackson, 140 Fed. 340-344, 72 C. C. A. 304. 
In his spécifications, Farrell, in explaining the advantages of his own 
process and the addition of acid to the mixture of the solutions of 
chlorid of lime and of sal-soda in order to liberate the chlorin gas, 
expressly condemned the action of sulphur fumes and sulphuric acid 
in the old processes therein described, and said : 

"I hâve found that, while mauy acids niight produce the resuit of llberatlnp; 
the gas, a safe acld for the purpose is àcetic acid or vinegar, and of whlch 
I may use approximately 1 part to 20 of the solution." 

And he proceeded to daim only "a weak acid." And, throughout 
the proceedings in the Patent Office, Farrell, by his attorney, was 
persistent in his disclaimer of sulphuric acid in order to distinguish 
his process from the previous processes and références, and particu- 
larly from the Ironmonger patent. Furthermore, Farrell himself tes- 
tified on the trial, among other things, as follows : 

"Q. Now, vrhen you finally came dov?n to the process which you use to- 
day, and for which you toolc out your patent, what was the resuit of your 
experiments with regard to the use of différent acids? A. Well, ail the acids 
seem to work good. Q. Dld you try the différent acids? A. Yes. sir, I tried 
différent acids. Q. What acids did you try? A, I trled sulphuric and 
nmriatlc. Q. AVhat results did muriatie and sulphuric acids hâve? A. 
Well, they had good results on the color of the nut. Q. How did you conie 
to try vinegar? A. Well, I thought It was more of an article of table use, 
and I thought It would be more acceptable to the people. Q. The vinegar 
brings about the same results, does it, as the other does? A. Yes sir, about 
the same results. Q. What proportion did you use? A. Well, I used différ- 
ent proportions. I didn't bring it down to — Well, I did brlng it down 
to regular proportions, but according to the nuts. Sometimes I would put 
in more of one Chemical than another. If they were very dirty, I put more 
chlorid of lime in, in order to make it stronger. Q. Xow, after you got down 
this formula to the position that you had stated, did you continue to use 
it on your nuts then? A. Yes, sir. Q. With what success? A. Very good 
success. Q. How did it compare with the old process in success? A. Well, 
I cousidered it a great deal better than the old process. Q. It was after 
that, then, that you applied for your patent? A. Yes, sir. Q. What did 
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you mean by saying you thought vlnegar would be more acceptable to the 
publie than muriatic or sulphuric acld? A. On acconnt of thosé acids being 
supposed to be more or less poisonous. Q. Klnd of préjudice Iri the minds of 
the public agalnst their use? A. Klnd of préjudice in thfe mind of the 
publie. Q. But you denionstrated by your experiments that ail of those 
acids were equally good? A. Yes, sir." 

And on cross-examination this witness testified, among other things, 
as follows : 

"Q. You say that you used sulphuric acid, muriatic acld, and ni trie acid? 
A. Yes, Q. When dld you first use those acids? A. I used them in the 
first experiments that I made. Q, How did you use them? Explain the 
method by which you used them? A. Oh, I used them on a small scale in 
a dip. Just manufactured small quantltles and used them In a small scale; 
just on à few nuts. Q. Well, did you use the sulphuric acid before you used 
the vinegar, or afterwards? Whleh was your first use? A. I used the 
sulphuric acld and the muriatic acid before I used the vinegar. , Q. And 
those you discarded as not being suitable for use because of the public préju- 
dice againtet them? A. I didn't know but what thei-e might be a public 
préjudice agalnst the use of the nuts afterwards. Q. Well, you supposed 
as a matter of fact, did you not, that the sulphuric acid would be hurtful 
to the nuts, and dld you not so state? A. I didn't know whether it would 
or not Q. Didn't you so state in your application for— A. Yes, I sup- 
posed it probably might. Q. Dld you not use this language: 'Varions 
devices hâve been employed for bleaching or cleansing the nuts. One has 
been by sprinkllng or wetting them, and then placing them In a closed room 
and applying the fumes of sulphur. In some cases the nuts iiave been roUed 
in sawdùst which Is impreguated wlth a solution of sulphureous acid. The 
objections to those methods are that the action upon the nuts Is not uniform : 
that any of the nuts which happened to be sllghtly open beeome Impregnated 
wlth the sulphuric acid ; and, further, the nuts subjected to this treatment 
are apt to beeome rancld wlthin two or three months, and will not keep 
properly.' You used that language, did you not, in your application for a 
patent? À. Yes. Q. Well, what did you mean by this statement that 'Any 
of the nuts which happened to be sllghtly opeu would beeome impregnated 
with sulphuric acid ; and, further, the nuts subjected to this treatment are 
apt to beeome rancid in two or three months and will not keep properly?' 
What dld you mean by that? A. Well, I meant that they probably would 
beeome rancid from the effeets of the sulphuric — from the effects of the 
sulphur fumes. Q. Did you eyer beeome familiîir at any time durlng your 
experiments, or while your application for patent was pending, with the 
patent of Ironmonger? A. I didn't hear you, please. (Question repeated.) 
A. I did not. Q. Were you présent in Washington City while thèse applica- 
tions were, pending and being contested in the department? A. How is that? 
(Question repeated.) A. I was not. Q. Do you know whether or not in those 
applications the process of using sulphuric acid in connection with the bleach- 
ing powders was diselaimed and condeinned as being injurions to the fruit? 
A. TJsing the acid? (Question repeated.) A. I do not. Q. Was your stfite- 
ment as to the effects of sulphuric acid based upon experiment or con- 
jecture? A. Upon experiment. Q. Yes? Then you had diseovered, you had 
so far experimeuted with the sulphuric acid as to discover, that 'nuts which 
happened to be sllghtly opeiï beeome impreguated with sulphuric acid'? 
A. Yes, sir. Q. And that they are 'apt, to beeome rancid wlthin two or three 
months, and will not keep properly'? A. Yes, sir. Q. You made that dis- 
covery? A. Yes, sir. Q. From actual experiments? A. Yes, sir. Q. And 
that, perhaps, is the reason why you made that statement in the application 
for the patent? A. Yes. Q. And you did not at that tlme elaim in your 
application for patent that the sulphuric acid was a good agent to use in 
connection with your bleaching powders? A. I don't remember whether I 
did or not." 

The rule is that a patent .should never be construed to include a 
feature which it is plain the patentée intended to avoid. Magic Light 
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Co. V. Economy Gas Lamp Co., 97 Fed. 87, 38 C. C. A. 56 ; Enterprise 
Mfg. Co. V. Snow (C. C.) 73 Fed. 262; Cotter v. New Haven Cop- 
per Co. (C. C.) 13 Fed. 234; Williams v. Goodyear Metallic Rvibber 
Co. (C. C.) 49 Fed. 245; Id., 54 Fed. 498, 4 C C A. 485. 

It seems to me quite clear from what bas been said that the "weak 
acid" claimed by the patentée did not include sulphuric acid in any 
form. And, if it did, the daims were not sufficiently spécifie, for, 
as said by Judge Dallas in the somewhat analogous case of Chemical 
Rubber Co. v. Raymond (C. C.) 68 Fed. 570, 572: 

"The claims themselves neither lndi«ate what strength of acid is sufficient, 
nor define what Is meant by strong acid. Upon this most material point 
they supply no Information whatever." 

And, in affirming the judgment of Judge Dallas in that case, the 
Circuit Court of Appeals for the Third Circuit said, in 71 Fed. 182, 
18 C. C. A. 31, that if the invention— 

"really involves the use of diluted acid, and dilution with water Is requlslte 
to the opération, it was his (the inventor's) duty to describe the solution, or 
State the practical rule which accompUshes the desired resuit." 

I think the case of Chemical Rubber Co. v. Raymond very much in 
point, and that it supports the conclusion to which I bave corne. 

In my opinion the judgment should be reversed, with directions to 
the court below to dismiss the complainant's bill. 



VON EBERSTEIN v. CHAMBLISS. 

(Circuit Court, si D. Georgla, E. D. December 23, 190S.) 

Patents (§ 328*)— Novbltt— Pile Driver. 

The Von Eberstein patent No. 720,268, for improvements in pile drivers, 
which consist of mechanism by which a free movement is given to the 
leads or ways by reason of which piles may be drlven within a considér- 
able radius without moving the frame of the machine, and also either 
perpendicularly or obliquely, is void for lack of novelty, the essentlal 
features covered by the gênerai language of the claims having been in 
prior use. If conccded valldity, the patent held not infringed by the ma- 
chine of défendant shown to hâve been in use prior to the date of the ap- 
plication for the patent. The relative mechanical features and improve- 
ments in pile driving machines discussed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. | 328.*] 

In Equity. Suit for infringement of letters patent No. 726,368, for 
a pile driver, issued to Frederick A. Von Eberstein April 38, 1903. 
On final hearing. 

A, L. Alexander and Walter G. Charlton, for complainant. 
William L,. Clay, for défendant. 

SPEER, District Judge. Frederick A. Von Eberstein brings his 
bill in equity to enjoin J. R. Chambliss from alleged infringements of 
patent rights granted to the complainant in "certain new and useful 
improvements in pile drivers." On November 18, 1902, an application 
for the patent in question was filed in Washington with the Commis- 
sioner of Patents, and letters patent in due course were issued. Refer- 

*For other cases see same topic & § kumbsb In Dec. & Am. Digs, 1907 ta date, & Rep'r Indexei 



464 166 FEDERAL RBPOETEE, 

ence to the spécification and claiins made in the letters patent discloses 
the alleged novel f eatures, which are claimed by Von Eberstein and 
which are essential to the validity of his patent. The language of the 
spécification is as follows : 

"Thls Invention relates to machiner for drivlng plies, being particnlarly 
adapted for use In the construction of rallroads in low, nuirshy, and soft 
land, the construction obviating the necessity of shifting the machine lateral- 
ly to drive the usual number of piles transversely of the road, and at the 
sanie time adniitting of the center piles being driven perpendicularly aud th& 
end piles oppositely inclined, so as to mutually brace each other wlieu the 
header is In place and secured thereto. The machine will also admit of driv- 
ing piles perpendicularly, whether going up or dowri grade. In accordance 
witli this invention the guides may be moved laterally or swung from side to 
side or forward and rearward, according as the pile is to be driven vertically 
or inclined to nieet any requirement." 

The bill sets forth that since the issnance of letters patent the com- 
plainant has been the sole owner of his improved pile drivers. Of 
thèse he claims to hâve used and sold a number, and to hâve the sole 
rights therein. The défendant, notvi^ithstanding, is alleged to hâve 
proceeded to use and — 

"is novv engaged In using pile drivers containing and embracing the invention 
described and patented, and the sole and iutended use of v^'hich is to practice 
tlie process described and patented in and by the said letters patent, * * * 
and the claims thereof, * * * is now infringing upon the exclusive rights 
secured to your orator by said claims, * * * and is preparing to erect and 
use and will sliortly hâve in opération otlier pile drivers, which will likewise 
infringe upon and cause additional damage to your orator." 

Asserting that irréparable damage will resuit from the threatened 
continued use of the said pile drivers, the complainant prays provision- 
aï and permanent injunctions against the défendant and his agents 
from using or selling the machines or invention patented, and further 
seeks an accounting for ail profits and damages resulting from the 
alleged unlawful use and practice of the invention. Rule nisi was 
granted upon thèse prayers, and a bond of $5,000 was required of the 
défendant as a condition for the withholding of the injunction. Upon 
the filing of answers and amendments by the défendant, the cause pro- 
ceeded regularly before an examiner, and voluminous testimony was 
taken. Much of this is descriptive of the intricate mechanical parts 
of ail types of pile drivers now extant. The court has been assisted 
by the able arguments and elaborate briefs of counsel in reaching an 
understanding and conclusion upon the mass of expert évidence ofïer- 
ed by both sides. 

The answer of the défendant makes déniai (1) that Von Eberstein 
is the original and first inventer of the contrivance before the court; 
and (2) that it was a new and useful invention not known or used by 
others, or in public use in the United States for more than two years. 
In this connection he claims that the driver which is the subject of 
complaint has been used by him since 1899, and, with the exception 
of certain minor changes, has been so used for more than 15 years. 
He further states the times, places, and purposes of various other pile- 
driving machines containing Von Eberstein's devices, which were in 
use for more than two years before application for patent was made. 
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Having described the invention, the three claims of novelty which 
are made by the patentée, and upon which the validity and extent of 
bis rights are based, are stated in the f ollowing language : 

"(1) In a pile driver, a derrick provlded at its upper end with a transverse 
track, a trolley vvlieel mounted upon said track and adapted to travel and to 
rock thereon, guides conueeted at tlieir upper end with sald trolley wheel and 
movable therewith and having an independent sldewlse swinglng movement, 
and means for securlng the guides in an adjusted position, substantially as 
described. 

"(2) In a pile driver and in combination vvlth the derrick provlded wlth a 
track, and guides, a single trolley wheel for supporting the guides upon the 
track, a frame connected to the upper portion of the guides and spaced there- 
from, and a pin for the trolley wheel supported at its ends by said frame, and 
a erosspiece Connecting said guides, substantially as described. 

"(3) In a pile driver, the combination of the following parts, namely: A 
sied, a derrick mounted upon the sied, a transverse track at the upper end of 
the derrick, uprights between the derrick and sied, braces between the der- 
rick and uprights, guides, a single trolley wheel at the upper end of the 
guides and mounted upon the track, means for shifting the guides along the 
track and fixing theni in an adjusted position, said guides being free to swing 
laterally. forward, and rearward at their lower end. and means for securlng 
the guides at their lower end in an adjusted position, substantially as set 
forth." 

The machines, which Chambliss in his défense contends he has had 
in pubHc use and opération since 1888, are of two sHghtly differing 
classes. From the photographs and évidence before the court it is 
apparent that the defendant's présent driver is a considérable improve- 
ment on his earlier models, and upon superficial examination présents 
but little variation from the essential features of Von Eberstein. Thèse 
the défendant claims he devised as early as 1899. 

The superiority of the complainant's patent, as described by one of 
the witnesses, lies chiefly in the "flexibility" of the leads, ways, or 
guides — as they are variously termed — which direct the movement of 
the hammer from the top of the derrick to the pile which is being 
driven below. The ordinary driver possesses no such advantages. 
It is necessary to move the entire derrick and guides, mounted as they 
are upon beams which are called a "sied," in order to drive the piles 
forward, backward, or transversely. There is no independent motion 
whatever of the guides fastened to the derrick. Von Eberstein, by 
the use of a transverse beâm at the top of the derrick, a frame Con- 
necting the top of the guides carrying a grooved trolley wheel held by 
a pin, a rounded iron track on the top of the beam over which the 
wheel passes, and a pulley at each end of the beam within which ropes 
descend from each side of the top of the guides, is able to change the 
location of his driver at will. The guides, moving along the track on 
the transverse beam, permit the hammer to drive a pile at any point 
parallel to the beam beneath. The trolley wheel mounted upon the 
rounded track, and acting as a pivot for the guide frame, also permits 
the guides to be hung either perpendicularly to the ground, or oblique- 
ly to right or left, and in the same way to be drawn forward or rear- 
ward of the original point of opération. This, it was testified, has 
given great freedom to the machine in its range of action, and, with- 
out any movement of the stationary derrick, piles may be driven at 
166 F.— 30 
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any point within almost an entire circle, and may be forced into the 
ground çither perpendicularly or obliquely at any of thèse points. 
Mtich practical value has been derived from its use, in trestle and 
bridge construction, which nécessitâtes the driving of two perpendicu- 
lar piles, and then upon each side oî thèse what are termed "batters" 
as braces. The Von Eberstein patent, also, by its System of bracing, 
accomplished by running guy ropes back of the engine, admitted of 
a reach superior to older machines, and no risk was taken of breaking 
the sied in its middle or forward parts, a catastrophe which had been 
a great disadvantage to those archaic types. Work could be done 
more economically and quickly, since the derrick itself did not often 
hâve to be moved forward, and neither the derrick nor the guides re- 
quired blocks, canting, or leverage whenever oblique timbers were 
desired. 

The first design, which the défendant claims to bave opéra ted and 
which is referred to in the évidence as Chambliss' "old sash franie 
pile driver," or "square rig pile driver," or "gallow driver," consisted 
of a square upright îrame erected at one end of a sied, with a cross- 
beam on top of the f rame from which the guides for the hammer were 
suspended. It seems from photographs and other évidence that the 
f ramework for the guides was largeîy beneath the crossbeam at the 
top of the derrick. It was also testified that this style of driver had 
long beén in use. As to the methods, however, for moving the guides, 
there is some différence in the testimony. The évidence of the com- 
plainant was mainly of a négative character, the witnesses declaring 
that Von Éberstein's patent comprised entirely novel features, which 
they had never before seen on any machine, ■ They described with 
some enthusiasm their value in economy of tinie and labor. But they 
were somewhat nebulous with regard to the latéral motion of the 
guides on the old sash frame drivers, which most of them admitted 
were in existence. Some stated that by the use of grease on the cross- 
beam and leverage upon the guides some measure of latéral motion 
could bë transmitted; others said that two wheels wereused to move 
along the crossbeam ; and still others admitted that a single wheel had 
been previously used. Chambliss himself testified that the roller from 
'which the leads or guidés were suspended on his old machine was a 
single round roller, roUing from ône side to the other on a flat rail 
affixed to the beam, and that he had used similar machines in construct- 
ing various railroads, from 1889 until 1899 (when his présent driver 
was devised), in Georgia, Alabama, Florida, and Tennessee. While 
the photographs of the "old sash frame machine" used by Chambliss 
on Hûtchinsbn Island in 1899 and 1900, introduced by the complain- 
ant, and of a^ similar driver by the défendant, seem to indicate that 
only a smal! portion of the two leads extended above the crossbeam, 
and therei is no sign of any roller br rollers underneath or between 
the leads to give them motion, yet the two pulleys used.in the latest 
device of Chambliss, now complained; of, for drawing the leads later- 
ally across the beam, are iclearly apparent. Possibly the machine was 
of the class described by one of the witnesses, in which by the. use of 
leverage and a lubricant, or of segmentai blocks affording a partly 
rolling motion, the position of the guides could, be changed. But 
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whetlier the machine was of this crude type or a more improved mech- 
anism, the testimony is overwhelming that Chambhss did operate a 
driver with some method of latéral motion for the guides, and that 
conterriporaneously with his there were like machines, having trans- 
verse beams, flat surface tracks thereon, and two — and even one — 
wheel or roller at the top of the guides to move across the track. 
Thèse ail existed before Von Eberstein completed his device to its 
fînally patented condition. The détermination of the validity and 
effectiveness of the patent must then rest upon a careful study and 
comparison df the progress in the manufacture of pile drivers when 
Chambliss built his machines — or, as is termed, "the prior state of the 
art" — and of the improvements containèd in Von Eberstein's mechan- 
ism. 

Now, the section of the Revised Statutes apposite to this subject 
provides that, with certain stated conditions — 

"any person who bas invented or discoverecl any new and useful art, machine, 
manufacture, or composition of matter, or any new and ùseful improvenient 
thereof, may obtain a patent therefor." Section .388(5, Rev. St. 

The courts in their construction of this section hâve uniformly held 
that three éléments are essential to constitute a valid and effective pat- 
ent, vi?. : (1) Création, by the exercise not merely of mechanical 
skill, but of the inventive faculties, or, in the language of Mr. Justice 
Matthews, "that intuitive faculty of the mind, put forth in search 
for new results or new methods, creating what had not before existed, 
or bringing to light wh^t lay hidden from vision" (Hollister v. Bene- 
dict Manufacturing ,Ço„, 113 U. S. 72, 5 Sup. Ct. 717, 28 L. Ed. 901) ; 
(2) ,the resuit must be so distinct an advance in the prior art, machine, 
or process as to hâve the f eature of novelty, accomplishing by a new 
method, through the substitution or addition of a new whole, a new 
part or parts, or through the combination of old parts in a new way, 
a similar effect in a new and différent way ; and ( 3 ) the thing or 
process must be of utility — that is to say, practicable and capable of 
performing its specified functions to produce an advantageous or 
useful resuit. 

The différences between the machine of the complainant and that 
of the défendant may be briefly described as follows : (1) Von Eber- 
stein's trolley wheel, from which the guides or leads for the hammer 
are suspended, is grooved, while Chambliss' trolley wheel has a flat 
surface; (2) the iron track, on which Von Eberstein's trolley wheel 
moves, is rounded so as to fit into the concave surface of the wheel, 
while in Chambliss' machine this iron track is flat, an advantage claim- 
ed for his device by the complainant because freer and safer forward 
and rearward play of the guides is permitted; (3) in Von Eberstein's 
machine, the Framework Connecting the upper portion of the guides 
and supporting the trolley wheel is essentially différent from the cor- 
responding franie in the Chambliss driver, the guides in the former 
depending for support upon the trolley wheel being mounted as on a 
pivot, and in the latter the framework at the top of the guides which 
inclose the roller being in the shape of a letter V or U, and overhang- 
ing the entire crossbeam, thus, the défendant claims, rendering it more 
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difficult for the roHer to leave the track, causing the guides and hammer 
to become disengaged from the structure and fall to the earth; (4) 
in Von Eberstein's driver, the motion of the guides upon the track is 
effected by means of ropes drawn over direction pulleys or wheels on 
the ends of the crossbeam, while in Chambliss' driver the resuit is ob- 
tained by less artistic, if not less effective, methods through pulleys 
fastened to the inside corners at the meeting points of the crossbeam 
and gallows frame, and direction ropes passing through and attached 
on each side of the guides below the crossbeam, the ropes in Von 
Eberstein's machine passing above and down the top and sides of the 
crossbeam and derrick; (5) the methods of fastening the guides at 
the base of the structure vary— in Von Eberstein's driver, the lo\yer 
ends being connected by a circular metallic strip, which does not pro- 
ject below the upper surface of the crescent-shaped timber or blocks, 
fixed upon the ground and termed a "moon-beam,'- but is fastened 
thereto by a. pin passing through the top of the circular iron strip, 
changes in the desired angle of the guides for driving varions piles 
being accomplished by the use of wedges on either side of the pin and 
between the upper surface of the "moon-beam" and the lower face of 
the circular metallic strip Connecting the leads ; in Chambliss' machine, 
on the other hand, the guides projecting below the upper face of the 
"moon-beam," and being fastened by an entirely différent device to the 
front face or side of the "moon-beam." 

The défendant first attacks the validity of the complainant's patent 
upon the grounds of want of invention and novelty, and prior public 
use. The statutes relating to patents hâve prescribed that not only 
shall the improvement be the fruit of an exercise of inventive facul- 
ties and be a novelty, but it must not hâve been in public use for more 
than two years prior to the application for a patent. Upon proof that 
either of thèse éléments is lacking, the patent should be declared void, 
and an injunction against alleged infringement be denied. Rev. St. 
§§ 4886, 4887, 4920 (U. S. Comp. St. 1901, pp. 3383, 3394) ; Andrews 
v. Hovey, 133 U. S. 367, 8 Sup. Ct. 101, 31 L. Ed. 160. "Inventions," 
says Mr. Walker in his treatise on "Patents," "like animais, are di- 
visible into classes, and their classes are divisible into orders, and their 
orders are divisible into gênera, and their gênera are divisible into 
species, and their species are divisible into varieties." Walker on 
Patents, p. 164. They hâve also been divided into "primary" and 
^'secondary" inventions. The principles applicable to each division in 
questions of infringement differ materially. A "primary invention" 
lias been defined as "one which performs a function never performed 
by any earlier invention; while a secondary invention is one which 
performs a function previously performed by some earlier invention, 
but in a substantially différent way from any that prèceded it." Walk- 
er on Patents, 313. The Suprême Court of the United States, in Morley 
Machine Co. v. Lancaster, 139 U. S. 273, 9 Sup. Ct. 302,_ 32 E. Ed. 
715, has defined the légal distinctions flowing from this diversity, as 
follows : 

"Where an invention is one of a primary character, and the meclianlcal 
funetions performed by the machine are, as a whole, entirely new, ail subsé- 
quent machines which employ substantially the same means to accompllsh 
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the same resuit are Infringements, although the suljsequent machine may con- 
tain improvements in the separate mechanisms which go to make up the ma- 
chine." 

The court further held that secondary patents should receive a con- 
struction narrower than that given to primary patents. If it be true, 
then, that this principle obtains where an alleged infringing machine 
is to be compared in its features with those of a patented machine, the 
converse is also true, and, where the vaHdity of a patent is attacked 
for want of novehy and invention, it must be subjected to the same 
test expressed by the Suprême Court, in a comparison with ail earher 
machines which represent the "prior art" or manufacture. 

It is claimed hère that Von Eberstein's driver contained no prin- 
ciples which had net already been known and had long been utilized, 
and that his improvements represent no more than his superior me- 
chanical skill in their construction. From a careful examination of the 
record, there is shown beyond peradventure of doubt a prior use of 
many types of pile drivers. Thèse may be classified as foUows: (1) 
The old style stationary machine, in which the guides were immovable, 
and which had to be pushed forward or backward to drive a new pile 
at any new point upon a vertical line, having little or no facilities 
for driving oblique or batter piles, and no transverse motion of the 
guides for driving at différent points on a horizontal line; (2) a 
pendulum or "A" pile driver, consisting of an upright frame like the 
letter A, from the top of which the guides were hung, with an adjust- 
ment at their base to hold them perpendicularly or to one side or the 
other, by means of which both perpendicular and slanting or batter 
piles could be driven as desired, the guides, however, having no trans- 
verse or independent forward and rearward motion; (3) a driver 
with primitive facilities for a transverse movement of the guides by 
swinging the forward part of the sied; (4) the old sash frame or 
square rig driver (Chambhss' earliest machine), with a crossbeam at 
the top of the derrick, and a limited movement of the guides along this 
beam by sliding them, the guides being fastened permanently to a 
block or blocks, and the bottom part of the block being in the form of 
an arc or segment of a circle, to act as a rocker in swinging the guides 
to the right or left; (5) a sash frame driver with a transverse beam, 
and the guides being moved along the top of the beam by a wheel 
or wheels. An examination of the improvements previously made in 
the latter class of drivers will détermine the patentability of Von 
Eberstein's devices. 

Many of the defendant's witnesses, and some of the complainant's 
upon cross-examination, testified that great advances had been made 
in the crossbeam and wheel arrangement for the transverse movement 
of the guides before Von Eberstein procured his patent. Some said 
that the guides had been attached to two wheels; others spoke of a 
single wheel. The weight of the évidence, however, supports Cham- 
bliss' contention that the wheel and track device was not original with 
Von Eberstein, although with the latter it may hâve reached a greater 
artistic and mechanical perfection. Leads supported by a single 
roUer with a flat periphery, moving directly on the beam or on a flat 
track, had been in public use in railroad and bridge construction in as 
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matny as four Southern states besides Georgia from the year 1888 
continuously to 1897. E. C. Pfice testified as to a number of wheel 
or roller arrangements he had seen operated since 1897. In that year 
he was working for the Pracket Bridge Company in Maçon, and said 
that he saw a gallows frame pile driver there in use, on which the leads 
wère suspended from the top by a bar of railroad iron and a grooved 
wheel, that this wheel was grooved to keep it from slipping from the 
rail, and that the grooved part rolied on the bar of iron. C. E. Rous- 
seau testified that in 1895 he used on the Nacoochee river a machine 
on which the leads cbûld work from one side to the other by a grooved 
wheel and a railroad rail as a track, and that the leads had a range 
transversely ôf 16 feet. He further stated that he had seen as early 
as 1891 in Knoxville, Tenn., a machine like that which Chambliss 
claims he màde in 1889 ; that on this driver the leads were suspended 
from a crossbeam by a single roller with two "stirrups," one on each 
end of the rail, extending dbwnward from the crossbeam to the leads. 
T. P. Kilgo and J. O. Ferguson testified to the use of a single grooved 
roller rrtôving upon a track during the years 1899 and 1900. Several 
of the C'pmplainant's witnesses upon cross-examination a!dded cumula- 
tive évidence to thèse fetatements. With ' regard to this feature, the 
évidence of F. A. D. Hancock, Von Eberstein's partner from the year 
1897 to March, 1899, is very important in its bearing upon the origin 
of the features in cornpiainant's rnàchine.' He said that in taking an 
inventory of material; a f ew months after the partnership began, they 
found sonie old gear belonging to an abandoned pile driver. His 
language was that thèy "found a grooved wheel, Mr. Von Eberstein 
said wag^a^ device used in connection with the sash driver," and "out 
of this scrap iron grew this thîng that has been patented." He denied, 
however, that the wheél had previously afïorded latéral motion. The 
partners used this wheel upon work between Meldrim and-Savannah, 
and it was ruti upon -a bar or round track. Even then the witness 
denied that the leads had any latéral motion, although it is difficult to 
perceive for what other purpose the wheel and traok could hâve been 
used. He said that they used the regular sash frame driver. Von 
Eberstein Mmself testified that this first use was only "expérimental," 
although he admitted driving pileé à,pproaching the Savannah river as 
early aÉ 1900, and that the grooved wheel ran upon a pièce of railroad 
iron. An even earlier use of the essential features of the machine, 
patented in 1903, is indicated by his partner Hancock's testimony. 
The effect of the entire testimony relating to the history of Chambliss' 
drivers shows very clearly that even as early as 1889 he had some 
sort of roller device for laterally changing the position of the guides, 
and that in 1899, three years before Von Eberstein's application for 
letters patent, Chambliss had a similar wheel and track arrangement 
The complainant also claims as novel other features. Thèse are (1) 
the method of bracing the derrick by ropes from the top of the derrick 
to the back of the sied.;- (2) the method of running the rope attached 
to the hâmrner from the top of the hammer back to the engine located 
at the rear of the sied; and (3) the method of attaching the leads or 
guides tô the tnoon-beam at the f oot of the derrick. With regard to 
the first and second of thèse characteristics of his machine, it will 
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suffice to say that the daims of Von Eberstein, which are regarded as 
the légal basis for any suit or 'action for infringement, and which are 
incorporated into the letters patent, make no référence whatever to 
thèse particular devices. Moreover, T. W. Whisnant, one of com- 
plainant's witnesses, testified that he had seen each of the features 
on pile-driving machines for 10 years or more previous to this suit. 
The third alleged improvement seems to possess a greater degree of 
originality in the use of the blocks and pins for fastening the leads. 
As to the novelty of the gênerai idea, however, W. F. Chambliss tes- 
tified that a machine which he had seen in 1899 — 

"was eonstructed at the bottom just the same as this ; had the saïue ideiitical 
construction at the hottoiu. If a pile was projectlng up hère into the leads 
and we did not waut to saw that pile, we could take eut thèse two i)Ins right 
on the nioon-beam, and take them eut and swhig theni around, swlngjns your 
leads at the top. But with this tH>e of machine (iudicàting Chambliss' new 
model) it cannot be done." 

C. E. Rousseau testified that he used a similar crescent-shaped moon- 
beam in 1893. By this the leads could be secured, and moved clear of 
the old pile projecting into the leads, by swinging them back toward the 
engine. J. N. Hartsfield testified that in the spring of 1900, at Quit- 
man, Ga., he saw a machine with the leads fastened by an iron apron 
built in a circle, and secured by pins to the top of a moon-beam, and 
that he saw a similar device as early as 1893. Other witnesses, Miller, 
Hammond, and Chambliss himself, testify to the same effect. 

From an examination of the models and photographs and the de- 
scriptions of the witnesses, it seems established that the only important 
différence between Von Eberstein's driver and those in previous use, 
except possibly a mechanical improvement in the method of fastening 
the leads to the moon-beam by using adjustable blocks, lies in the 
framework at the top of the leads or guides Connecting them and 
containing the trolley wheel, and in the transverse track. This frame 
is so eonstructed in a V shape, a pin passing through the apex of the 
V and a crosspiece attached to the guides, that the weight of the leads 
and hammer rests chiefly upon the wheel and the top of the beam or 
transverse track. This wheel, it is observable, acting as a pivot, drives 
perpendicular or batter piles in différent positions with greater facility, 
and is a great improvement in construction over the archaic "A" pen- 
dulum drivers, once used for that purpose. Whether thèse results are 
accomplished with equal effectiveness by the square-rig drivers typi- 
fied by Chambliss' machine is not shown by the évidence. It does 
appear, however, that they are capable of doing the same work sat- 
isfacforily. In Chambliss' driver, the manner in which the roller 
is attached to the hammer leads is différent, Chambliss' roller being 
incased in iron extending over and above the crossbeam across to 
the structure of the derrick. This, it is claimed, is safer than Von 
Eberstein's device in preventing the leads from jumping or falling off 
the track. A second feature of the Von Eberstein patent should also 
be noticed. This is the rounded track, which the complainant contends 
gives to the guides a freer forward and backward play because the 
grooved wheel slips more easily over the top of the track. Chambliss' 
model possesses neither this nor a third characteristic— the method 
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of drawing the guide ropes over direction pulleys at the ends of the 
crossbeam, the ropes being drawn over the top of the crossbeàm down 
the sides of the supporting timbers. Chambliss moves his guides to 
right or left by pulleys attached to the corners beneath where the cross- 
beàm is attached on each end to the derrick, and the ropes are fastened 
to the guides below the crossbeàm. Which of thèse methods is the 
more advantageous is not shown. Thèse three features — the frame- 
work supporting the trolley wheel, the rounded track, and the pulley 
attachments — seem to be the only, material advances shown in the 
complainant's driver over the "prior art." Whether they may be re- 
garded as the products of invention it is not necessary to détermine 
hère. See Atlantic Works v. Brady, 107 U. S. 199, 2 Sup. Ct. 225, 
27 L. Ed. 438 ; Walker on Patents, 20. 

The language of Von Eberstein's three claims contained in the 
letters patent granted to him attempts to cover broadly ail the generic 
features alleged to be new in connection with the motion of the guides, 
transversely, sidewise, forwardly, and rearwardly, by means of a 
trolley wheel upon a track. But the advantages which he might hâve ap- 
propriately claimed, viz., the effective pivotai construction of the f rame 
containing the trolley wheel at the top of the guides, the facility of 
forward and rearward motion of the guides accomplished by the 
rounded track, and the passing of the direction ropes over pulleys 
across the ends of the transverse beam, are omitted. While claim No. 
1 purposes to cover "a trolley wheel mounted upon said track and 
adapted to travel and rock thereon," there seems to be no spécifie 
claim for the particular method of the "rocking," viz., upon a rounded 
track, which would give the complainant any rights against infringers 
who might construct a track so shaped in connection with a différent 
derrick and leads. If the adjustable blocks for fastening the leads by 
the moon-beam constitute a patentable f eature, it is not sufficiently 
covered by the gênerai words, "means for attaching the guides in an 
adjusted position." As to the use of direction pulleys on the ends of 
the crossbeàm, there is no claim whatever. The language of claim 
No. 3 is also too gênerai to be effective. Claim No. 3 is designed to 
protect the peculiar combination of parts made by the patentée. This 
claim, however, does not cover the probably novel features we hâve 
mentioned, and is merely a gênerai description of parts and func- 
tions described by the witnesses as in previous use by Chambliss and 
others. With regard to such parts and functions, Von Eberstein can- 
not properly claim novelty, or that they had not been in public use for 
more than two years before his application. Ail the essential features 
complained of were in existence upon the machine built by Chambliss 
as early as 1899, or nearly four years before letters patent issued to the 
complainant. 

Under the évidence, Von Eberstein's contentions are driven, as it 
were, between Scylla and Charybdis. If it is claimed that his machine 
is so distinct an advance in the j)rior art as to be patentable, since 
Chambliss' machine with its parts and their combination was previous- 
ly in existence and typified only the gênerai progress of pile-driving 
manufacture, the very claim of patentability must defeat the claim of 
infringement. If, on the other hand, the alternative proposition is 
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offered that the Chambliss machine's parts and their combination are 
so identical with complainant's driver as to constitute an infringement 
of his patent, the fact that ail thèse essential parts and combinations 
are shown by the évidence to hâve been previously used by Cham- 
bliss and others must nullify as to ail of those features the effective- 
ness of the patent. In either event, the complainant's contentions 
must fail, and the injunction and other relief prayed will be denied. 



PAGE MACH. CO. v. DOW, JONES & CO. et al. 

(Circuit Court, S. D. New York. Aprll 3, 1908. On Relieariug, June 20, 

1908.) 

1. Patents (§ 328*) — Validity and Infkingement— Clutch Meciianism. 

The Joy patent No. 786,294, for a clutch meciianism intentled particu- 
larly for use in prlnting-telegraph machines, was not antieipated, and 
diseloses patentable invention. Also held infriuged. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*J 

2. Patents (§ 328*) — Validity and Infringement — Pbinting-Telegeaph 

Machine. 

The Merritt and Joy patent No. 558,506, for a printing-telegraph ma- 
chine, clalm 6, is vold for lack of invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

3. Patents (§ 170*) — Consteuction— Scope of Invention— Peior Abt. 

That a structure is within the terms of a patent does not establish 
Infringement, but the scope of the patent must be determined from the 
State of the prier art. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 245; Dec. Dig. 
1 170.*] 

■4. Patents (§ 328) — Validity and Infringement— Printing-Telegeaph Be- 

CEIVER. 

The Joy patent No. 780,664, for a printing-telegraph receiver coverlng 
mechanism for line spacing under constant stress, driven by a coutinuous- 
ly revolving shaf t, was not antieipated, and discloses invention in view of the 
improvement made by the device in the effectiveness of the machine. 
Clalms 1, 2, 3, 4, 5, 6, 9, 11, 23, 24, 26, 27, and 30, held infringed. Claim 
12 held too broad, and void for anticipation, and clalm 15 not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Giflford & Bull (Livingston Gifford and J. Edgar Bull, of counsel), 
for complainant. 

Emerson R. Newell and Brown & Seward, for défendants. 

HAZEL, District Judge. This action is brought to enjoin infringe- 
ment by the défendant of letters patent No. -558,506, dated April 31, 
1896, issued to Benjamin F. Merritt and John M. Joy, for printing- 
telegraph, No. 780,664, dated January 24, 1905, to John M. Joy, for 
printing-telegraph receiver, and No. 786,294, dated April 4, 1905, to 
John M. Joy, for clutch mechanism. Thèse improvement patents are 
embodied in printing-telegraph machines known as page-tickers, which 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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are chiefly used in broker's offices and banks, and electrically record 
on sheets of paper news items relating to stock opérations, fluctuations 
of the market, etc. The main défenses are that the patents are anti- 
cipated, and want of patentable novelty. 

The invention for clutch mechanism, which will be first discussed, 
is not limited to any spécial form or class of machinery. Several 
modified structures of équivalent arrangements are shown in the draw- 
ings, but it is enough to consider fig. 3, which is the particular form 
of device alleged to be infringed by the défendant. Complainant em- 
phasizes that part of the spécification which déclares the object of the 
patentée to be — 

"to iinprove upon such forms of driving-clutclies and prevent more than tlie 
desired stress being placed upon the sprmg or springs in the opération of the 
elutch." 

I think the improvement discloses patentable invention. A clutch 
mechanism for Connecting and disconnecting parts of a mechanism or 
winding up a spring while other parts are assembled or juxtaposed is 
very old. It was also old to use and wind up a spring between a con- 
stantly rotating driving shaft and intermittently revolving type-wheel, 
and, moreover, the use of a friction clutch to prevent overwinding was 
common. The improvement in suit, however, is designed to secure 
a uniform strain on the spiral spring, and thereby absolutely prevent 
the breaking or overwinding of the spring. The new élément which 
achieved this resuit was a continuously revolving driving wheel mount- 
ed upon à rotating shaft, and a spring wound around and interposed 
between the driven shaft and the follower disk. The spécification de- 
scribes a clutch mechanism having a driving wheel and shoulder which 
comes in contact with a projection on the disk. The sleeves or shafts 
turn upon a stud having a ratchet wheel which comes in contact with 
a pawl on the disk; the latter in the révolutions winds up a spring 
which encirdes the driven shaft lengthwise, and then travels speedily 
longitudinally on the shaft. When the révolutions of the disk cause 
its disconnection from the shoulder ôf the driving wheel, such révolu- 
tions ceasC;. The turning of the shaft then opérâtes to cause the action 
of the revolving disk until the projection again come? in contact with 
the shoulder of the driving wheel. By thèse indicated means the spiral 
spring around the driven shaft is wound up by thç opération of the 
driving shaft. This results, first, in keeping the driyen shaft under 
constant stress, and, second, in rotating it. No mechanism to deter 
the spring from overwinding when it reaches a certain tension is 
shown in the prior art. 

In the patent to Parish, No, 373,470, is shown a spring controlled 
by a friction clutch device, but no rneans are provided for positively 
"disconnecting the clutch member when the spring bas reached a given 
tension." Neither the Hitt patent, No. 424,418, nor the Riggs patent. 
No. 235,421, meets this feature. The Hitt patent shows a way to ar- 
rest overwinding the spring, of a dock, but cleafly it has neither the 
driven shaft of the patent- in suit hor the spring encircling such shaft 
interposed between it and the follower disk. The clutch member of 
the Hitt structure, when the spring is under stress, is raised by suitable 
mechanism, but the driven shaft does not rotate with the driving 
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shaft wlien the clutch is raised, and instead of rotating the driviiig 
shaft a drum moves around it while the shaft is held rigid by ratchet 
and pawl. Hence such patent do€s not suggest a clutch mechanism 
which opérâtes in différent directions with a revolving shaft and spring. 
The mechanism of the Joy patent, when conjointly used with the pat- 
ent for printing-telegraph in suit, enables transmitting power from 
one clutch member to the o.ther to disengage the parts and aflfect the 
intermittent motion of the type-wheel. 

This pivotai object of the patentée when once recognized, it is 
thought, will remove any difificulty in concluding that the patentée has 
progressed the art to a limited degree. The Burry, No. 535,810, and 
Riggs patents may both be similarly distinguished from the Joy patent. 
The claims are thought valid, and, as they are construed, infringement 
is not denied. I do not think the amendment of the claims in the Pat- 
ent Office requires the application of the doctrine of estoppel. 

The Merritt & Joy patent No. 558,506: The sixth claim only is 
involved. The éléments of the combination, while not présent in a 
single prior patent, were commonly known to the printing-telegraph 
art at the date of the invention. The patent is for a machine which 
opérâtes intermittently ; it has a constantly active electric motor, a 
friction drive Connecting the motor and the recording mechanism, 
and a device for automatically stopping the rotation of the shafts 
in "periods of prolonged inactivity." The claim in issue is limited 
to the mechanism for stopping the motor and to start it, i. e., to 
open and close the electric contacts to produce the resnlt, Conced- 
edly the worm and finger device included in the combination was com- 
monly known, but the patentées claim they were the fîrst to use such a 
device to separate contacts of an electric switch and to open an elec- 
tric circuit. It was old in the art to stop an electric motor by open- 
ing its circuit. For instance, in the patents to Neal and Eaton, an 
electric switch arrangement is shown for opening the motor circuit 
by two spring contacts. The patents to Linville, to Wright, No. 
460,-328, and to Sheeliy disclose type-wheels and rotating shaft to- 
gether with means for printing; an electric motor being connected to 
the shaft through a friction device and train of gearing. In the Wright 
machine is shown a slip connection between the motor and tyijc-wheel, 
and it has not the worm and lever for stopping the motor. The Odell 
patent has a universally movable lever with a finger or point on its 
free end to engage the worm, its purpose being to control the electric 
circuit and to actuate the lever. In the opération of the Pearce ma- 
chine, the tape-ticker type of printing-telegraph, a spring motor is 
' stopped and started by mechanism somewhat similar to that employed 
by the patentées ; its spring motor, however, is not connected through 
a friction device. While the prior art does not specify means for stop- 
ping the motor during periods of "prolonged rest," yet, as that élément 
was provided in the claim in suit by simply adjusting a worm and 
finger device between the motor and the type-wheel shaft, it does not 
rise to the dignity of invention. Such adaptation called for no spécial 
skill ; it resulted in no new principle of opération, and was something 
that the ordinarilv skilled mechanic might hâve donc. Jov patent No. 
780,664. 
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The foUowing claims are in litigation: 1, 2, 3, 4, 5, 6/9, 10, 11, 15, 
33, 24, 26, 27, and 30. It will suffice to set forth claim 1, which is 
thought to be the broadest in scope : 

"(1) In a printing-telegraph receiver, the combinatlon of a shaft under con- 
stant stress tending to rota te the same, and a type-wheel carried thereby, a 
type-wheel moving mechanlsm under constant stress, tending to move the 
type-wheel fprward, a paper-feedlng mechanlsm under constant stress tending 
to aetuate the same, and means for controlllng the opération of the type- 
wheel, the type-wheel moving mechanlsm, and tlie paper-feeding mechanlsm, 
for substantially the purposes set forth." 

It will be observed that the three essential éléments are mechanism 
for (1) rotating the type-wheel, (2) letter spacing^ and (3) line spacing, 
each being under constant stress (claims 1, 2, and 3), to aetuate and 
to control their opération. AU the prior page-tickers, including the 
defendant's construction, embody such éléments. Infringement is 
denied. Concededly thèse éléments in defendant's machine are operat- 
ed under constant stress from independent sources through the use of 
separate escapements. The patentée claims that he fîrst devised prac- 
tical means by which the above-mentioned éléments were driven or 
operated from a single continuously rotating shaft. In his machine 
he used wound-up springs to impel the révolutions of the motor shaft 
to put the essential features under constant stress, while in the de- 
fendant's construction springs which are not wound up (except the 
spring that rotâtes the type-wheel shaft) and friction disks interposed 
between the motor, and such éléments are used to supply the required 
constant stress. Apparently claim 1 is directly readable upon defend- 
ant's structure, but nevertheless référence must be had to the stage 
of the art to détermine its scope. Edison v. American Mutoscope & 
Biograph Co., 151 Fed. 767, 81 C. C. A. 391 ; Goodyear Shoe Mach. 
Co. V. Spaulding (C. C.) 101 Fed. 990. 

In the Merritt and Joy patent,, No. 558,506, the type-wheel rotating 
and letter-spacing mechanisms were kept under constant stress, but 
the line-spacing mechanism was not so maintained, and it appears that 
the page-ticker constructed under such patent was only moderately 
successful. The inefficiency of the machine was attributed by the pat- 
entée to the fact that the line-spacing mechanism was indirectly oper- 
ated by the stress of the spring of the letter-spacing mechanism, which 
stress was not continuons or controlled by a separate escapement re- 
sulting in excessive wear upon the gears and in retarding the motion 
of the friction drives. In this situation the invention in suit was con- 
ceived. According to the spécification, it was the jnventor's object 
to increase the rate of speed at which the printing-telegraph receiver 
"may be worked with a, minimum of power and to produce an im- 
proved compact and strong instrument of high efficiency which is not 
liable to get ont of order," and also "to improve the controlling de- 
vices of the receiver and render the application of the entrent for con- 
trolling them less wasteful and more certain and efficient in opération." 
To accomplish thèse objects, the patentée placed ail three essential élé- 
ments under constant stress, and enabled their opération and control 
from a single source of power. He supplied a continuously rotating 
driving shaft to directly and separately operate the type-wheel, letter- 
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spacing and line-spacing mechanisms, and hold them intermittently 
at rest, though they are under constant stress, by what are known as 
independent escapements electrically, operated from a current passing 
over the line wire. The patents to Wright, Sheehy, and Burry were 
contributions to the gênerai state of the art, but they disclose nothing 
to indicate to me, nor does the record show, that Joy has not by the 
patent under discussion improved the page-ticker. It required sorae 
degree of the inventive faculty to improve the earlier machines so 
that they would electrically transmit the news without interruption 
or break. It is not claimed that the prior devices were failures in that 
they were incapable of transmitting news, nor was the Merritt and 
Joy machine wholly impracticable or unusable. In machines of this 
character, however, slight defects or impairments affecting the periodic 
rests or motion of rotatable parts may temporarily render them in- 
operative. It was highly important that such temporary impracticable- 
ness should be obliterated or reduced to a minimum. The Wright 
machine, upon which défendant lays stress, has two sources of power, 
and the three essential éléments of the machine apparently were not 
under constant stress nor operated by an intermittently revolving shaft. 
In the Burry patent the line-spacing device was concededly under con- 
tinuons stress, but its opération was by the line circuit, and the other 
essentials by a local battery. The prior structures in évidence do not 
suggest keeping the main driving shaft in continuons révolution to 
the end that the essentials be given desired motion. Hence, in my 
estimation, the term "constant stress" cannot justly be given an illiberal 
construction. Although the desired stress or energy of the defendant's 
structure is not entirely dépendent upon the springs used therein, 
nevertheless the friction disks interposed between the essential features 
and the unwound springs operate precisely as the wound-up springs of 
complainant's structure. Defendant's expert witness Wright, on cross- 
examination, defines the term "constant stress" as follows: 

"WltUout conslderlng the patent in suit at ail or Mr. Foster's testimony, 
I would consider 'constant stress' to be a term broad enough to cover any 
device whicli tended te rotate by means of springs or weights elther with or 
without friction devices, or friction devices without the weights or springs." 

And from his testimony it appears that such définition of the term 
is not strained by the inclusion therein of any device which continu- 
ously tends to produce motion but vi'hich is restrained from so doing 
by an escapement. I conclude, therefore, that the term "constant 
stress" as used in the patent is not limited simply to such stress or 
power as is imparted by complainant's spécifie arrangement. 

The position of the défendant is that, as the Burry structure has 
a line-spacing mechanism and the Merritt & Joy structure the type- 
wheel rotating and letter-spacing mechanisms under constant stress, 
it was not invention to construct the machine with the additional 
mechanism for line-spacing under constant stress ; in short, that to 
make such altération in the prior art to embody différent elemental 
parts found in prior machines to achieve the resuit of complainant's 
invention was a mère mechanical expédient. This objection, however, 
is overcome by the fact that in ail prior machines the defects already 
spoken of were déterrent of complète success. As said by the Circuit 
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Court of x\ppeals for this Circuit in George Frost Co. v. Cohen, 119 
Fed. 505, 56 C; C. A. 185: 

"That Its sélection was not an obvîpiis thlng is perBUasiyely and cogeutly 
shown by the fact that dnrlng many years numeroUs inventors were trylug 
to remedy the defects in tlie old devlce, and It did not occur to them liow 
simply and satisfactorily this could be done by maklng the button of rubber 
or some other elastic or yielding materlal. Its employment in the device of 
the patent was a new use, and imparted to the devlce a remarkable efflciency, 
as compared with that of the best type of former déviées." 

Claims 9 to 13, 15, 23, 24, 36, 37, and 30, which relate to the détails of 
mechanisiji and opérations for line-spacing, may be briefly considered. 
It is unnecessàry to set them forth in extenso • the ninth will give 
a suiîicient understanding of them. It reads : 

"(9) In a prlnting-telegraph receiver, the combination of a paper-feeding 
mechanism, under constant stress tending to actuate it, a type-wheel and 
nieans for actùating the same, and means controlled by the rotative position 
of the type-wheel for releasing said paper-feeding mechanism, substantially 
as and for the purposes set forth." 

Défendant contends that thèse claims are anticipated by the Wright 
patents. Nos. 460,328 and 460,458, and by the Merritt & Joy patent 
to which référence has been made, but I am persuaded to a différent 
conclusion. As already stated, the patent in suit is for the mechanism 
of line-spacing under constant stress and a continuously revolving 
driven shaft by which said mechanism is driven. Neither the Wright 
nor the Merritt & Joy machines are similarly operated. Claims 9, 
10, and 11 are for releasing the line-spacing mechanism, controlled, 
as stated in the claims, by the "rotative position of the type-wheel." 
It is not perceived that in any of the Wright patents a similar method 
is shown to efïectuate the release of such mechanism. The project- 
ing pin (claim 15) is not on the type-wheel shaft, as in complain- 
ant's machine, but is on a separate spindle, which is stationary during 
the révolution of the type-wheel and which rotâtes when the type- 
wheel shaft is at rest. In the earlier Wright patent the rotatable shaft 
moves intermittently, and it certainly has not, the "constantly-acting 
source of power"- mentioned in claim 12 of the patent in suit. 

Discussion of claims 15, 33, 24, 36, 37, and 30 is thought unneces- 
sàry, for it is, not seriously disputed that they cover détails of con- 
struction which may be differentiated from those of the Wright pat- 
ents. It is undeniable that similarities are présent between the mech- 
anism of the Joy patent imder considération and prior structures, but 
even though well-known éléments are included in the combination, it 
is believed that they were assembled to produce a new and usefu! 
resuit. The effectiveness of the page-ticker machine was increased 
by the adaptation by the patentée of the line-spacing mechanism under 
constant stress ;and in the manner set forth in the claims, and hence 
such combination évidences invention. Loom Co. v. Higgins, 105 
U. S. 580, 26 L.' Ed. 1177,; Potts v.Creager, 155 U. S. 597, 15 Sup. 
Ct. 194, 39 L. Ed. 375 ; Brown Bag Filling IMachine Co. v. Drohen 
(C. C.) 140 Fed. 97, affirmed 148 Fed. 985, 78 C. C. A. 614. 

The defendant's construction is not built upon the détails contained 
in the exhibits offered tp anticipate the patent in suit. The différences 
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in defendant's structure are not so substantial in character as to justi- 
fy denying to the patentée the protection of the patent laws. The 
défendant achieves the identical resuit by the same or by équivalent 
means. In view of the scope to which I think the claims in issue aie 
fairly entitled, the complainant should hâve a decree for an injunction 
and accounting against the défendant Dow, Jones & Ce, but not 
against its président. Such decree may be entered adjudging the 
Joy patent No. 786,394, for clutch mechanism, and claims 1, 2, 3, 4, 
5, 6, 9, 10, 11, 15, 23, 24, 26, 27, and 30, of Joy patent No. 780,664, 
for printing-telegraph receiver, valid, and infringed by the défendant, 
and claim 6 of the Merritt & Joy patent No. 538,506, for improvement 
in printing-telegraph receiver, void for want of patentable novelty. 
As the complainant has not succeeded in estabHshing the liability of 
the individual défendants, and as one of the patents in controversy is 
deemed invalid, there will be no costs avvarded or disbursements al- 
lowed against either party. 

On Rehearing. 

On rehearing as to claims 4, 5, 6, 12, 15, 23, and 30 of the Joy 
patent No. 780,664, I make the following modifications in my décision 
heretofore filed herein : 

The line-spacing mechanism of the prior art was not strictly under 
constant stress, in that its motion was not caused by a friction drive 
connected with the motor, and it was not controUed by a separate es- 
capement. The movements of the line-spacing mechanism of the 
prior art were incited by the energy or power of the spring in the let- 
ter-spacing mechanism. In the judgment of the patentée it was im- 
portant to put the three essential mechanisms under constant stress 
to attain the desired intermittent movements independently of each 
other, the idea being to avoid the waiting by one élément for the ac- 
tion of the other and to operate each élément separately. 

Claims 4 to 6 in, controversy do not include in the combination the 
words "constant stress" as specified in claims 1 to 3, but, nevertheless, 
the functions of the three mechanisms, the line-spacing, paper-feed- 
ing, and letter-spacing, consist in the structural ability to actuate each 
thereof independently of the other, and this resuit could only be se- 
cured by following the procédure pointed ont in the spécification. 
This was accomplished by carefully arranging the mechanisms so as to 
enable driving each of them f rom a single local battery and rotating 
the shaft by a friction drive connected therewith, from which the re- 
quired stress was obtained to actuate such éléments, and, moreover, 
to successfully operate them escapements were provided for each élé- 
ment. AU thèse features are embodied in the defendant's machine. 
It makes no différence whether a friction drive connected to the driven 
shaft or a clutch mechanism provides the constant stress to actuate the 
essential mechanisms, for, as already stated, the term "constant stress" 
includes any device which attains the object of the claims under con- 
sidération. 

Claim 12, which is not limited to any mechanism under constant 
stress is thought broad enough to include the prior Wright patent, 
No. 466,858. If the words "constantly acting source of power" meant 
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the continuously revolving driven shaft and not, as cîaimed by the de- 
iendant, the electric motor, I would not al ter my previous holding re- 
garding this claim, but that the "constantly acting source of power" 
is in fact the motor appears clearly by Mr. Foster's testimony. In 
answer to a cross-question, he testified that the motor which drives the 
train of gears and the shaft 33 is the constantly acting source of power. 
He also testified that in the Wright machine No. 3 the paper was con- 
tinuously fed without feeding the type-wheel as long as the motor 
continued to act. Although the Wright machine does' not disclose 
the independent mechanism under constant stress of the patent in suit 
nor the separate escapements, yet in its opération it employs a vertical 
shaft under constant stress, with an escapement by which its rotation 
is intermittently stopped, and by which the paper is continuously fed 
to the type-wheel by motor power. It is claimed by complainant that 
the constantly acting source of power of claim 12 was the continu- 
ously revolving driven shaft; but complainant's expert witness, Mr. 
Foster, was of a différent opinion, and I therefore conclude that claim 
12 is anticipated by the Wright machine No. 3. 

Claim 15 refers to the type-wheel and shaft, together with two bell- 
crank levers which are arranged to form a toggle, and a spring Con- 
necting the levers. The defendant's machine does not hâve complain- 
ant's toggle nor spring Connecting the two bell-crank levers; it uses 
a spring which opérâtes to stiffen the toggle arrangement, while in 
complainant's structure the spring apparently opérâtes to break the 
toggle. Inasmuch as the claim does not specify the feature of line- 
spacing, and in view of the prior Merritt & Joy patent No. 558,506, it 
is not entitled to a scope of such latitude as to include the defendant's 
construction. 

Claim 33 is for a combination of the paper-feeding mechanism con- 
trolled by a rock shaft and levers. The claim omits to specify the 
feature of constant stress, in connection with the paper-feeding mech- 
anism, although it spécifies that the levers are under constant stress. 
This claim, in my judgment, must be limited to a paper-feeding mech- 
anism under constant stress of friction connection or its équivalent, 
and, reading such limitation into the claim, the défendant infringes 
the same. 

Claim 30 is for a combination of paper-feeding mechanism and 
toggle-acting lever under constant stress of friction connection. If 
we read into the claim by implication, as I think we must, the limitation 
of claim 23, such claim is not invalid, and, in view of the évident bet- 
terment of a concededly imperfect apparatus, such claim is believed to 
involve invention. 

For the foregoing reasons, the decree must recite the infringement 
of ail the involved claims of patent No. 780,664:, except claims 13 
and 15. 
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NEW YORK VITAK CO. v, LAGBEGREX et al. 

(Circuit Court, S. D. New Yorlc. April 22, 1908.) 

Patents (§ 297*)— Suit fob Infbingement— Pbeliminaey Injunction. 

In a suit for infriiigenient of a patent whlch is of récent date and un- 
adjudicated, where the sliowing leaves tlie questions of construction and 
infrlugement in doubt, a preliniinary injunctlon will not be granted; but 
défendant may be reixuired to file statements of sales of tiie alleged in- 
fringing article. 

I Ed. Note. — For otlier cases, see Patents, Cent. Dig. § 481 ; Dec. Dig. § 
207.* 

Grounds for déniai of preliniinary injunctions in patent infrlugement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

In Equity. On motion for preliniinary injunction. 

Briesen & Knauth, for complainant. 
Edward Wells, Jr., for défendants. 

EACOMBE, Circuit Jndge. This patent is of too récent date to ad- 
mit of any proof of gênerai acquiescence, and there lias been no ad- 
judication. Nevertheless the prima facie presumption of validity aris- 
ing from issue counts for something, when the device is of such a cliar- 
acter tliat the court cannot take judicial knowledge of the prior art and 
is not advised thereof by testimony. Ail information given in this case 
by défendant as to the prior art is hearsay. None of the witnesses give 
any références to prior patents, publications, or uses, although their 
assertions are so positive that it would seem to be easy for them to 
fortify such assertions by référence. 

Infringement, however, dépends upon the construction of claims 7 
and 8, and vvhat that construction shall be dépends, also, upon a knowl- 
edge of the prior art. If the spécifications were as fidl in statement of 
defects and improvements as the oral argument of complainant's coun- 
sel, its case would be stronger. But the particular fact relied on in ar- 
gument, viz., that disengagement of finger and film during six-sev- 
enths of the time ailowed for movetnent and exposure efïects a réduc- 
tion of the amount of objectionable "flickering," is not asserted in the 
patent. The correction of "flickering" is there attributed to the ab- 
sence of a shutter. 

It is thought that a fair disposition of the case will be to detiy injunc- 
tion, if the défendant will stipulate to file monthly sworn detailed state- 
ments of sales which need not, however, contain names or addresses 
of customers. 



THE TEVIOïDAI.E. 

(District Court, B. D. Pennsyvlania. January, 8, 1909.) 

No. 31. 

1, Seames (§ 29*)— iN.TUKiES TO Seamkn — Fault of Vessel. 

Libelant, a seaman on a British vessel In port, was directed by one of 
the officers to hoist the national ensign. The mate directed him to get ou 
the awning spar and endeavor to secure the flag. After continuing his 

*For other cases see same topic & § numbek in Dec. & Am. Di'gs. 19C7 to date, & Rep'r Indexes 
166 F.— 31 
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efforts for about 10 minutes, and belng unable to do so, he returned to 
the deck, and It was then first notlced that hls Angers were frosted. None 
of the offlcers knew he was sufferlng from cold until he returned to the 
deck, when first relief was glven hlm, and the captaln shortly after look- 
ed at hls hands and sent hiui to the hospltal, where hls Angers were am- 
putated. Held, that libelant's Injury was attrlbutable to no fault of the 
ofAcers of the vessel, and hence he could not recover damages for the In- 
jury. 

[Ed. Note. — For other cases, see Seamen, Dec. Dlg. § 29.*] 

2. Seamen (§ 29*)— Injtjbies to Seamen — Cost or Maintenance and C5ube. 

Where a seamaxi on a forelgn vessel was injured whlle In an American 
port wlthout fault of the officers of the vessel, and was taken to a hospltal, 
he was entltled to recover the cost of maintenance and cure until the 
cure was complète, regardless of the termina tion of the voyage. 
[Ed. Note. — For other cases, see Seamen, Dec. Dig, § 29.* 
Rlghts and llabllities of seamen as to médical treatment, see note to 
The Cuzco, 83 C. G A. 186.] 

3. Seamen (§ 29*)— Injuries to Seamen— Cost or Maintenance and Cuke. 

An injured seaman may recover the cost of maintenance and cure, un- 
der a praj'er for gênerai relief, over an objection that it has not been 
speclfically clalmed in the libel as a separate item of damage. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 29.*1 

In Admiralty. On final hearing. 

A. Lawrence Wetherill, for libelant. 
H. Alan Dawson, for respondent. 

HOLLAND, District Judge. Carlsen, the libelant, has brought this 
suit to recover damages for the loss of his fingers, which were frosted 
while raising the national ensign on a British vessel hère in port on the 
16th of February, 1904. He allèges that this injury was the fault of the 
officers of the Teviotdale. He was a young man, between 18 and 19 
years of âge, and was aboard as a seaman at £2. 5s. per month. On 
the morning of the above date, about 7 o'clock, at the command of and 
in Company with one of the officers, Carlsen went on deck to hoist 
the national flag. In his effort to do so he permitted the lower halyard 
to slip loose, whereupon the mate directed him to get up on the awning 
spar, which was about eight feet above the deck, and endeavor to se- 
cure the flag. I^ibelant proceeded without objections to perform this 
duty, and after continuing his efforts for about 10 minutes, and being 
unable to secure the flag, he returned to deck. It was then noticed by 
the mate and Carlsen himself that his fingers were frosted. 

The claim of the plaintiff that the officer compelled him to continue 
the work without gloves in the cold after he had told the officer he was 
suffering from the cold is not established by the évidence. On the 
contrary, the facts appear to be that neither Carlsen nor the officer knew 
it had occurred until he returned to the deck, and then everything was 
done for him that his shipmates and officers could do with their limited 
knowledge of matters of that kind. His fingers were rubbed with snow, 
and he was directed not to go near the fire. The captain, shortly after 
the occurrence, looked at his hands and had him immediately taken to 
the hospital in this city, where, by his own statement in the hearing of 

•For other cases see same topio & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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a disinterested person, he exonerated the captain and the officers from 
any blâme. He is, under the circumstances, not entitled to recover 
damages, as the injury was no fault of the ofScers of the vessel. 

He is, however, entitled to recover for the cost of his maintenance 
and cure, and this right does not terminate with the voyage, but ex- 
tends until the cure is complète. McCarron v. Dominion Atlantic R. 
Co. (D. C.) 134 Fed. 762; The Mars (D. C.) 138 Fed. 941; The Hen- 
ry B. Fiske (D. C.) 141 Fed. 188; The Osceola, 189 U. S. 158, 23 
Sup. Ct. 483, 47 L. Ed. 760 ; The Iroquois, 194 U. S. 240, 24 Sup. Ct. 
640, 48 h. Ed. 955. It is held in the case of The Mars (D. C.) 138 
Fed. 941, affirmed by the Circuit Court of Appeals in 149 Fed. 739, 
79 C. C. A. 435, that the libelant can recover for cost of maintenance 
and cure under the prayer for gênerai relief, and the objection that it 
has not been specifically claimed in the libel as a separate item of dam- 
ages will not prevent a recovery. However, there is not sufficient évi- 
dence submitted to show what the claim is, and, unless the matter can 
be otherwise adjusted, dépositions may be tgken for and against the 
claim within 30 days and submitted to the court. 

A decree, therefore, will be entered against the respondent for the 
libelant's daim for maintenance and cure, together with costs of suit. 



BROWN v. HUEY et al. ' 

(Circuit Court, E. D. Pennsylvanla. December 28, 1908.) 

No. 31. 

UiscovEET (§ 15*) — Right to Relief— Ownee of Coepohate Stock. 

The recelver of a corporation was entitled to malntaln a blU to compel 
brokers to dlsclose the names of clients for whom they purchased stock 
In the corporation, to whom the same was not transferred on the cor- 
poration's books, In order that the recelver might enforce the llabillty of 
such owners for nnpaid calls. 

[Ed. Note. — For other cases, see Dlscovery, Cent. Dig. § 10; Dec. Dlg. 
I 15.* 

Persons against whom production and inspection of books or wrltings 
may be obtalned, see note to Cassatt v. Mitchell Coal & Coke Co., 81 
C. C. A. 96.] 

In Equity. Overruling demurrer. 

Burr, Brown & Lloyd, for complainant. 
Samuel W. Pennypacker, for respondents. 

HOLLAND, District Judge. This is a bill in equity, filed by the 
recelver against Huey & Co., brokers, asking them to disclose to the 
recelver the names of the persons for whose account they purchased 
certain certificates of Alkali preferred stock. A demurrer was filed 
by the défendants, setting forth five grounds of objection to the bill; 
but at the argument counsel for demurrants insisted upon only one, 
to wit, that the bill is insufficient in law, "because discovery is sought 
against the défendants, who are strangers to the proceedings in issue, 

•Fop other cases aee same toplc & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indeie» 
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and may properly be subpœnaed as witnesses in any action to be 
bi'ought;" 

The principle involvèd in the objection raised to' the plaintiff's bill 
has bëen considered by the Circuit Court and Circuit Court of Ap- 
peàls of this district a number of times, and the point finally settled 
against the contention of the défendants. The cases referred to are 
Brown, Receiver, v. McDonald, 133 Fed. 897, 67 C. C. A. 59, G8 L. 
R. A. 462, Kurtz v. Brown, 152 'Fed. 372, 81 C. C. A. 498, and Brown, 
Receiver, v. Palmer (C. C.) 157 Féd. 797. In thèse three cases the 
bills of discovery weré fîled by the same plaintiff against stockbrokers 
to compel the discovery by the défendants of the names of their clients. 
In each of the three the court finally granted the discovery asked for, 
and, if the facts of this case were identical with those of the Circuit 
Court of Appeals on the subject, they would be conclusive. The 
facts are slightly différent. The défendants are stockbrokers, and 
purchased the stock in the market, but did not take it to the office 
of the corporation and h#ve it placed in the name of any particular 
person, simply accepting the certificate in the name in which it was 
registered when they purchased it, to wit, one certificate in the name 
of George W. Mactague and another certificate in the name of James 
Allen. The bill allèges the défendants hâve replied to the receiver: 

"That they are not and never were the real owners of said certiflcates, 
and that they are unwilling to furnish to your orator [receiver] elther the 
name of the person or persons for whose accouat they purchased sald cer- 
tiflcates or the name of the person or persons to whom tliey delivered the 
same." 

In the McDonald Case, supra, the stockbroker had purchased the 
certificates and had them registered in the name of McDonald, against 
whom the bill was fîled. In the Kurtz Case, supra, Kurtz was the 
broker who purchased the stock; but, instead of holding the certif- 
icate, as Huey in this case did, he presented it to the company and 
had it registered in the name of Magee. The bill was filed against 
both Kurtz and Magee, but Magee failed to answer and a decree was 
made against Kurtz. In the Stephenson Case, supra, the facts are 
similar to those in the Kurtz Case, with the exception that one of the 
partners of the fîrm of Stephenson & Bros, had died and they had 
gone out of business, and George B. Stephenson, who was in posses- 
sion of the knowledge as to the ownership of the stock that had been 
placed in the name of Palmer, the dummy, by the firm, sought to 
escape answering because he personally did not direct the stock to be 
placed in the name of Palmer. 

It will be noted that in the McDonald Case the bill was filed against 
the dummy, while in the two latter cases it was fîled against the broker, 
who had, in addition to purchasing the stock, directed how it should 
be registered; whereas, in the case at bar, the broker held the stock 
in the name of the person in whom it was registered when purchased. 
He delivered it in that form to the owner, his customer, and he now 
asserts he is not required to discover who that owner of the stock 
was at the time of the assessment, because he is a mère stranger or wit- 
ness, who can be called to testify in a suit and cannot be called upon 
to answer this bill. But in what suit? Against whom can suit be 
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brought, uniess Huey & Co. answer? It is obvious that the same neces- 
sity for requiring this défendant to answer exists which appealed so 
strongly to the Circuit Court of Appeals in the McDonald and Kurtz 
Cases. If défendant is not required to tell the receiver who were 
the owners of the stock, they will escape their share of the burden in 
paying the debts of this insolvent corporation. The receiver can pro- 
ceed no further to hold the owner of thèse certificates responsible. Dis- 
covery should therefore be allowed, uniess the slight différence of facts 
takes this case out of the ruling in McDonald and Kurtz Cases. 

The ground upon which McDonald was held to be liable to answer 
by Judge Acheson, of the Circuit Court of Appeals, was that he was 
more than a mère witness and stood "in a confidential relation to the 
person for whom the stock was purchased and for whom it was held." 
Judge Bufïington, for the Circuit Court of Appeals, in the Kurtz Case, 
in which the bill was filed against the broker, who had purchased the 
stock and placed it in the name of a dummy, sustained the bill and 
required the broker to answer. He said, referring to 2 Story's Juris- 
prudence, § 1488: 

"True, he States It is ordinarlly a good objection to a bill of discovery 
that it seelis the discovery from a mère witness who has no interest in the suit. 
Uniess, therefore, Kurtz stands in the relation of a mère ordinary witness to 
the cause, there would seem to be no ground of denying complainant relief. 
That he is a witness and not a party is clear, in that no relief, other than 
mère discovery, is sought against him ; but that he has by his conduct so 
connected himself with the subject-matter of the proposed suit that he Is 
treated as whoUy différent from a mère witness is equally clear." 

As was said in Orr v. Diaper, 4 Ch. Div. 93: 

"The proceedings hâve corne to a deadiock, and it would be a déniai of 
Justice If means could not be found in this court to assist the plaintifCs." 

Thèse défendants are not mère witnesses who hâve acquired in- 
formation in regard to the ownership of this stock simply by acci- 
dent, without having any connection or interest in the same. They 
had an interest in the stock to the extent of being the agents for the 
purchasers and owners, and in the transaction they occupied the same 
confidential relation to the owner that Kurtz did to the real owner of 
the stock in that case, and should be required to answer. 

The demurrers are overruled, and défendants directed to answer 
within 20 days from this date. 



BROWN V. ARTMAN et al. 

(Circuit Court, E. D. Pennsylvanla. December 28, 190S.) 

No. 10. 

COEPOBATIONS (§ 244*)^-SHAKBHOLDERa— ASSESSMENTS. 

A corporate charter provided that on payment of the first Installment 
of 20 per cent, full-pald certificates of common stock and partlally-paid 
certificates of preferred stock should be dellvered, and as subséquent In- 
stallments were pald they should be Indorsed on the latter, provided that 

*For otlier cases see same topic & i numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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after payment of the 20 per cent, the subscrlbers should no longer be 
liable for any balance on thelr subscrlption, except on such shares as 
Bhould stand of record on the books in thelr uames at the tlme any 
subséquent assessmeuts were made, but the holders of , such shares of 
record on the books of the company at that time should be liable there- 
for. Beld, that such proviso operated to rellevé the original subscriber 
only after he had paid the flrst Installment and had transf erred his stock 
to a real owner on the books of the company, and had no référence to an 
actual owner of stock standing on the books In the name of another, In 
which case both the real and record owner were liable for subscrlption 
calls. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §5 960-977; 
Dec. Dlg. § 244.»] 

In Equity. Overruling demurrer. 

Burr, Brown & Lloyd, for complainant. 

F. C. Newbourg, Jr., and James B. Kinley, for défendants. 

HOLLAND, District Jùdge. By leave of court the receiver filed a 
bill in equity against Allebach, in this district, to enforce the liability of 
the défendants named therein to the payment of an assessment on the 
preferred stock in the American Alkali Company. Other persons 
claimed to be liable for the assessment having been discovered some 
months later, the receiver, by permission of the court, filed the above- 
mentioned supplemental bill against Artman and others, seeking to 
hold thèse additional défendants therein named liable for the payment 
of the assessment on certain preferred stocks of the Alkali Company al- 
leged to belong to them. Among the persons named as défendants in 
the Artman bill were Charles Claxton, who is named as having been 
the real owner of certain certificates at the date of the assessment, and 
Simon Loeb, who is named as having been the real owner of certain oth- 
er certificates in the name of CF. Wagner, Jr., having caused the cer- 
tificate to be placed in Wagner's name, the latter having no interest 
therein, but acting for Loeb and in Loeb's behalf ; that is to say, 
Claxton is sued simply as the real owner of the certificates, and Loeb as 
the real owner who caused the certificates to be placed in the name of 
Wagner. 

The demurrers filed by Claxton and Loeb are overruled, for the rea- 
son that the real owners are liable for the assessment, irrespective of 
how or why the stock is registered in the name of a third party, and the 
owner is also liable if he has caused the stock to be placed in the name 
of the présent registered owner. Davis v. Stevens, 17 Blatchf. 355, 
Fed. Cas. No. 3,653 ; Borland v. Haven (C. C.) 37 Fed. 394 ; Ohio Val- 
ley Bank V. Hulitt, 204 U. S. 162, 27 Sup. Ct. 179, 51 L. Ed. 423 ; 
McDonald, Receiver v. Dewey, 202 U. S. 510, 26 Sup. Ct. 731, 50 L. 
Ed. 1128. The authorities cited in support of the demurrer simply sus- 
tain the proposition that the registered owner can be held liable for as- 
sessments on the stock in addition to the liability of the real owner. 

The objection that under the contract of subscrlption and charter, 
after the payment of the first installment, only holders of shares of rec- 
ord on the books of the company at the time subséquent assessments or 

•For other casessee same toplc & S ntimbsb tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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calls are made, and they only, can be held liable for the same, cannot 
relieve the défendants. The provision in the charter is as follows : 

"Upon payment of the first Installment of 20 per cent, the full-paid cer- 
tificates of common stock and partially-pald certlficates of preferred stock, 
setting forth that 20 per cent, has been paid thereon, shall be delivered to the 
subscrlbers hereto, and as siibsequent Installments are paid they shall be In- 
dorsed on the latter: Provided, however, that after the payment of the 20 
per cent, provided for above, amounting to a total of $10 per share, the sub- 
scrlbers hereto shall no longer be liable for any balance on their subscrlption, 
exceptlng upon such shares as shall stand of record on the books of the 
Company in their names, at the time any subséquent assessments or calls are 
made ; but the holders of such shares of record on the books of the company 
at that time, and they only, shall be liable for the same." 

In many jurisdictions the question as to whether the continued liabil- 
ity of original subscribers to stock issued in their name, in the forma- 
tion of corporations, would make them Hable for subséquent calls, even 
if stock had been sold and transferred on the books of the company, 
was not clearly settled by the décisions, and we hâve no doubt but that 
from the language used the object in inserting this provision was to 
provide against such future liability of original subscribers who had 
sold their stock before any subséquent assessments and calls were made. 
The language used in this provision of the charter shows plainly it was 
drawn to relieve original subscribers. It deals "with first installment of 
20 per centum," upon the payment of which thèse original subscribers 
shall receive a certificate, and then it provides that after they hâve paid 
the 20 per cent., or $10 per share, thèse subscribers "shall no longer be 
liable for any balance on their subscription, excepting upon such shares 
as shall stand of record on the books of the company in their names 
at the time any subséquent assessment or call is made." In this, by the 
contract of subscription and the charter, the "original subscriber" is re- 
lieved of any liability for future assessments after he has paid the first 
and transferred his stock to a real owner on the books of the com- 
pany. 

It is further provided that "the holders of such shares of record on 
the books of the company at that time, and they only, shall be liable for 
the same" ; that is to say, the holders of such shares on the books of the 
company shall be liable for the same, and not the original subscriber, 
solely because he was an original subscriber, but it has no référence to 
the liability of a real owner of stock standing in the name of another. 
In such case both are liable. A real owner cannot be included in the 
language used in the paragraph, as it aims to relieve only an original 
subscriber from a continued liability on original subscription after he 
may hâve sold and transferred his stock on the books of the company. 
It therefore, in our view, does not relieve either of the demurrants from 
liability as owners of the stock. 

Demurrers are overruled, and the défendants requested to file a plea 
or answer within 20 days from this date. 
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BROWN T. ALLEE ACH et al. 

(Circuit Court, B. D. Pennsylvania. Deceinber 28, 1908.) 

No. 10. 

1. Limitation or Actions (§ 2*)— Commencement of Action— Time— Wiiat 

Law Govebns. 

The law of the forum détermines tlie time witliin which an action niust 
be commenced. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent. Dig. § 4; 
Dec. Dig. § 2.*] 

2. Limitation of Actions (§ 60*) — Accbual of Rioht— IJnpaid Subscription 

— Call. 

Where a stock subscription Is not présent! y payable in fuU, but by its 
terms is to be paid as called by tbe corporation, limitations do not begin 
to run until a call is ipade. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
357; Dec. Dig. § 66.*] 

3. Corporations (§ 243*) — ^Insolvency— Unpaid Calls. 

Where unpaid stock in a corporation was purchased by brokers for 
customers, and the brokers knew that the stock was transferred to them 
on the books of the corporation, and did not repudiate the transaction, 
but remained stockholders of record whlle the corporation became iudebt- 
ed to creditors and until after an assessment by the corporatlou's receiver, 
tliey were liable for such assessment, though they were not the real owu- 
ers of the stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 940 ; Dec. 
Dig. § 243.*] 

4. CORPOEATIONS (§ 145*) — STOCKHOLDERS — UNPAID CaLLS — TRANSFEB OF 

Stock. 

A transferror of stock in a corporation is liable to corporate creditors 
for unpaid calls made while the stock remalus on the corporation's 
books in his name untransferred to the purchaser, notwithstandlng such 
transfer. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 530; Dec. 
Dig. § 145.*] 

5. Corporations (§ 80*) — Stockholders— Unpaid Calls— Fraud. 

Where stockholders in a corporation, after kuowledge of fraudulent 
représentations by which they were induced to subseribe, took no steps 
for nearly a year before the insolvency of the corporation to elimluate 
thelr names as stockholders from the corporation's books because of 
such fraud, they could not urge such défense thereafter against a receiv- 
er's suit for uilpaid calls on the stock. 

[Ed. Note.^POr other cases, see Corporations, Cent. Dig. § 244 ; Dec. 
Dig. § 80.*] 

6. Corporations (§ 562*) — Stockholders- Calls by Receiver- Time. 

Where a corporation's receiver extended the time for tlie payment of 
calls on unpaid stock, so that the stockholders were given fuU 30 days' 
notice required by statute, it was no objection that the receiver's flrst 
notice required payment within 15 days. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 562.*] 

7. Abatement and Rbvival (§ 8*) — Other Action Pendinq— Ground of Ac- 

tion. 

A pending action against stockholders to recover an assessment levied 
by directors while the corporation was a going concern was not ground 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for abatement of an action by the coriioration's receiver to recover an as- 
sessinent levled by hiin to pay creditors. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. DIg. 
§ 40; Dec. Dig. § 8.*] 

8. Abatement akd Revival (§ 12*)— Otiieb Action Penhing— State and 

federal jukisdigtion. 

Pendeiicy of a suit In a state court Is no ground for abatement of a 
suit on the same matter In a fédéral court. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. 
i 87; Dec. Dig. § 12.* 

Pendeucy of action in state or fédéral court as ground for abatement 
of action in the other, see notes to Bunker Hill & Sullivan M. & C. Co. 
V. Shoshone M. Co., 47 0. C. A. 205; Barnsdall v. AValtemeyer, 73 G. 
C. A. 521.] 

9. Corporations (§ 560*) — iNSOLVENcy—RECEivERS—CLAiMS— Compromise. 

A receiver of a corporation vvas authorized to compromise a daim of 
the corporation against an offlcer. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2253 ; Dec. 
Dig. § 560.*] 

10. Corpokations (§ 228*) — Insolvbncy — Receivebs — Unpaid Calls — Dé- 
penses. 

It vi'as no défense to a stoclvholder's liability for calls levied by a re- 
ceiver of the corporation to pay creditors that the receiver had made 
an unlawful compromise of a claim by the corporation against one of its 
ofilcers. 

[Ed. Noté.— For other cases, see Corporations, Dec. Dig. § 228.*] 

11. Corporations (§ 228*) — Insolvbncy — Receivers' Calls— Défenses. 

Impossibility of collection of calls made by a receiver against stoclv- 
holders in a coriioration as to some of such stockholders, or the collec- 
tion in part under compromises made in good faith, was no défense at 
law to the liability of others on their subscription contracts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 874, 882; 
Dec. Dig. § 228.*] 

12. Corporations (§ 228*) — Insolvency — Receiver's Calls— Défenses. 

Where the full amount of preferred stock of a corporation was sub- 
scrlbed, and there were 120,000 shares of such stock outstanding in tlie 
names of parties who originally subscribed at the time of the corpora- 
tion's Insolvency, it was no défense to the shareholders' liability for 
calls made by the receiver to pay creditors that the corporation had fail- 
ed to enforce the liability of its président on an alleged subscription of 
20,000 shares of i)referred stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 874 ; Dec. 
Dig. § 228.*] 

13.- Corporations (§ 88*) — Stockholders— Unpaid Calls— Settlement. 

Evidence helâ insufficient to warrant a finding that a deeeased stock- 
holder had made a settlement of his liability for unpaid stock in bis 
lifetime. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 300; Dec. 
Dig. § 8&*] 

In Equity. Final hearing upon bill, answers, and proofs. 
See, also, 156 Fed. 697. 

Burr, Brown & Lloyd, for complainant. 

Walter B. Saul, Albert E. Peterson, Morgan, L,e\vis & Bockius, Al- 
bert H. O'Brien, George P. Rich, Thomas Diehl, Ira J. Williams, Fran- 
cis Shunk Brown, Alex Simpson, Jr., R. O. Moon, P. F. Rothermel, A. 

•For otfier cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. L. Shields, George R. Jefferson, S. K. Louchheim, ]Prank R. Dona- 
hue, F. B. Bracken, Eugène Raymond, Walter George Smith, Wm. 
Rudolph Smith, Ferrée, Brinton, Stockwell & Hamhn, Joseph T. Bun- 
ting, and Lincoln L. Eyre, for défendants. 

HOLLAND, District Judge, , This is a bill în equity against a 
large number of stockholders, résident in this district, seeking to col- 
lect from them an assessment of $2.50 a share, levied by Arthur K. 
Brown, receiver, in 1905, under the direction of the United States 
Circuit Court for the District of New Jersey, the court of primary 
jurisdiction. The American Alkali Company was a New Jersey cor- 
poration, of which the plaintiff wàs duly appointed receiver. The 
capitalization of the company, aside from the common stock, which 
was issued fuU-paid, was 130,000 shares of preferred stock, of the par 
value of $50 each, upon which $10 per share, or 30 per cent, of the 
par value thèréof, was paid by the subscribers, and the certificates 
issued show no additional payments by the défendants. On September 
13, 1901, the board of directors of the company levied a call for an 
additional $10 upon each share of the preferred stock, payable in four 
instaiïments of $3.50 each. Certain of the holders of the preferred 
stock paid the first installment, but the défendants in this bill refused 
to pay the same, and on June 14, 1905, the plaintifï presented his péti- 
tion to the United States Circuit Court for the District of New Jersey, 
praying "the court to authorizô an assessment of $3.50 a share upon 
the holders of the preferred stock, èxcept those who had paid the 
first installment of the call made by the board of directors, and on 
August 31, 1905, the court made an order authorizing and instructing 
the plaintiff to levy such an assessment. Under this decree the assess- 
ment was made payable October 4, 1905, and subsequently, on March 
5, 1906, the tirtie for payment was extended to April 5, 1906. Against 
the preferred stockholders Who refùsed to pay this assessment this bill 
was filed by direction of court. After the bill was filed, a number of 
the défendants paid the assessment. Decrees by default were entered 
against others, and quite a number filed their demurrers or answers to 
the bill. The demurrers, raising, among other questions, the juris- 
diction of equity in the matter, were overruled by this court in an 
opinion which' is reported in 156 Fed. 697, in the case of Brown v. 
Allebach et al., to which opinion we refer in answer to the same ques- 
tion of jurisdiction raised in the answers which were filed since the 
overruling of the demurrers. The bill was proceeded with according 
to law against ail the original défendants named therein, until it result- 
ed, as at présent, that there is left for the détermination of the court 
the question of the liability of 35 défendants, ail of whom are register- 
ed as owners of the stock, and thé court will not be obliged to consider 
any claim except those against registered owners. .i 

The facts alleged in the plaintiff 's bill are not denied by the défend- 
ants; neither, on the other hand, was there any déniai with respect to 
the facts set forth in the various answers now before the court. That 
is to say, for the purposes of this case the plaintiff admits the matter 
set up in the answers of thèse 35 défendants who. are contesting their 
liability, but claims that as a matter of law the answers are not suffi- 
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cient to entitle défendants to escape liability. The facts, as above 
stated, are equally applicable to the considération of the answer of 
each of the défendants ; but, in. order that the various défenses may 
be understandingly considered, it wiU be necessary to state other facts 
applicable to the particular défense set up by the respective défendants. 
The same défenses are not made by ail of the défendants ; but I am 
satisfied, from an examination of the answers, that ail the défenses 
made are properly and correctly summarized in the plaintifï's paper 
book. This summary, nine in number, will be followed and answered 
in the following order: 

1. That the statute of limitations barred the suit. This défense is 
set up alone by the défendant Mr. Shepp. He claims that, as the 200 
shares upon which this assessment is levied were registered in his 
name on the books of the company on August 26, 1899, and the decree 
of the court directing the receiver to collect the assessment in ques- 
tion was not made until more than six years thereafter, to wit, on 
August 31, 1905, a recovery is barred by the statute of limitations. 

The law of the forum détermines the time within which the action 
must be commenced. Wharton on Conflict of Laws, § 535. Whether 
the law of the forum or the law which détermines the substantive 
rights of the parties governs as to the time when the cause of action 
accrues, for the purposes of the running of the statute of limitations 
of the forum, is a question not so well settled. Wharton on Conflict 
of Laws, § 535, holds that the law which détermines the substantive 
rights of the parties governs as to the time when the cause of action 
accrues, and cites Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. 867, 34 
L,. Ed. 363, in support of that proposition; but in Great Western 
Telegraph Co. v. Purdy, 162 U. S. 339, 16 Sup. Ct. 810, 40 L. Ed. 
986, the law of the forum fixed the time when the cause of action 
accrues, and it was not disturbed by the Suprême Court. But the 
question is not of importance in the présent case, for the reason that 
the law of New Jersey, where the contract of subscription was made 
and where the substantive rights of the défendants are determined, is 
the same on this question as in. Pennsylvania where the case was tried. 
The Suprême Court of New Jersey has held that the statute of limi- 
tations commences to run as to unpaid subscriptions to the stock of a 
corporation, which has become insolvent, after a call and assessment 
hâve been made for the amounts necessary to pay creditors. McCarter 
V. Ketcham, 73 N. J. Law, 347, 63 Atl. 693. And in Pennsylvania, 
where the question has been discussed probably more than in any 
other state, the law has been recently settled, in an elaborate opinion 
by Chief Justice Mitchell, that where a subscription to stock is not 
presently payable in full, but by its terms is to be payable from time to 
time as called for by the company, the statute of limitations does not 
begin to run until a call is made, and it is not necessary that such call 
should be made within six years from the date of the stock subscrip- 
tion. Cook V. Carpenter, 213 Pa. 165, 61 Atl. 799, 108 Am. St. Rep. 
854, 1 L. R. A. (N. S.). 900, note. 

In the case at bar, after the payment of $10 per share on the prefer- 
red stock, the subscribers are not liable, both by the terms of the char- 
ter and their contract of subscription, for any balance of their sub- 
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scription until an assessment or call is made on them. This assess- 
ment, upon which thèse défendants are called upon to pay, was made 
August 31, 1905, and it was net until that date that the statute of 
limitations began to run in their favor. As this suit for the recovery 
of the assessment was instituted on the 13th day of October, 1906, it 
is well within the six-year limitation. 

2. That the défendants hâve never owned the stock registered in 
their names, but that the certificates belonged to third persons and 
for différent reasons had been placed in the names of the défendants. 
This défense was set up by défendants Fridenberg, Gaw, Haines, 
LoUchhein, Rattay, Snyder, and McQuillen, most of whom are brokers 
in whose names stock belonging to their clients had been placed, ei- 
ther because the brokers held the stock as collatéral security for loans, 
or because of the necessity arising out of a sale on the stock exchange. 

The certificate in some of thèse cases was placed in the name of the 
défendant without his knowledge. The strongest défense on this 
point is that of Gaw, who knew absolutely nothing as to the stock be- 
ing placed in his name. He was a broker, and his customer, as was 
the latter's practice, placed the stock in Gaw's name, which, when sold, 
was brought to Gaw, who executed a power of attorney to enable 
the certificate to be sold at the stock exchange. He did not repudiate 
the issuing of the certificate in his name, nor did he see to it that it 
was changed after sale. 

As to the others who rais'e this défense, some did not know of the 
certificate being placed in their names until afterwards ; but in ail of 
the cases there was nothing done to repudiate the issuing of the certifi- 
cate in their names, nor to hâve it issued in the name of another after 
sale. They appeared as stockholders while an indebtedness was con- 
tracted causing insolvency, and, under the circumstances, we think 
it clear that the law will hold the registered owner liable to creditors, 
notwithstanding the fact that he is not now and never was the real 
owner, where he sanctions the placing of a certificate in his name by 
executing a power of attorney to sell the same, or by any other act. 
There is no doubt but that Gaw, in whose name the stock had been 
placed, could hâve repudiated the transaction if he had moved at once 
in the matter; but, instead of manifesting any objections to the certi- 
ficate being placed in his name, he executed a power of attorney to 
enable the certificate to be sold on the Stock Exchange at Philadelphia, 
and thereafter did not see to it that the stock was placed in the name 
bi some other party than himself. This, we think, is such a ratification 
of the transaction that he is liable, where the corporation has becomé 
insolvent and a receiver is levying an assessment for the payment of 
debts. His failure to immediately disavow the act places him in law 
in the position of one who has ratified the transaction so far as relates 
to creditors. McKim v. Glenn, 66 Md. 479, 8 Atl. 130; Cook on 
Corporations (5th and 6th Ed.) § 68; Phila. R. R. Co. v. Cowell, 28 
Pa. 329, 70 Am. Dec. 128 ; McHose & Co. v. Wheeler, 45 Pa. 32. 

Most of thèse défendants, however, while not the owners of the 
stock, knew that it had been placed in their names by customers of 
theirs and subsequently sold, in accordance with the rules of the Stock 
Exchange. Those who are registered on the books of the company 
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as the holders of stock are prima facie the real owners, to whom cred- 
itors are entitled to look for the paj'ment of their daims in case of 
insolvency, and where stock has been placed in the names of parties, 
as hère, with their knowledge, thougli it be for other persons, they are 
notvvithstanding liable, as well as the real owner. The corporation is 
not required to investigate as to the real ownership of the stock at the 
time the certificate is issued, and creditors are entitled to the security 
afforded by the stock list in case the corporation becomes insolvent. 
In this case the contract of subscription and the certificate of incorpora- 
tion contains the following: 

"After payment of $10.00 * ♦ • on the preferred stock, the subscribers 
thereto shall not be liable for any balance of their subscription, excepting 
upon such shares as shall stand of record on the books of the compauy In 
their names at the time when any subsetiuent assessment or calls are niade ; 
but the holders of such shares of record on the books of the compauy at 
that time, and they only, shall be liable for the same." 

It has been expressly held that this provision is lawful, and renders 
the registered holder at the date of the assessment liable therefor. 
Brown, Receiver, v. Morton, 71 N. J. I^aw, 26, 58 Atl. 95 ; Campbell 
V. American Alkali Co., 125 Fed. 207, 61 C. C. A. 317. See, also, 
Cook on Corporations, § 249. 

3. That the défendants had sold the stock prior to the assessment. 

Some of thèse défendants owned the stock. Others had it placed in 
their names for the purposes of sale. Thèse défendants were register- 
ed owners at the time of the insolvency of the corporation, although 
the stock which appears in their names had been sold by them long 
prior to the time of the appointment of the receivers. But our atten- 
tion has not been called to any case or text-book supporting the prop- 
osition that the mère sale of stock without transferring it upon the 
books of the company will relieve the registered owner in case of 
insolvency, especially in a case like this, where the contract of subscrip- 
tion and the charter expressly makes the registered owner at the time 
of the assessment liable; but, outside of the subscription and charter 
liability, the registered owner under the law is liable after the corpora- 
tion becomes insolvent. The rule is that the transferror of stock is 
liable to corporate creditors on his statutory liability up to the time of 
a registry of the transfer to the same extent that'he would be if no 
sale and transfer of the certificate had been made until the date of the 
registry. Cook on Corporations, § 260. He is not released from lia- 
bility until the transfer is duly registered in the corporate books. Cook 
on Corporations, § 258. The exact point is decided in Hood v. Mc- 
Naughton, 54 N. J. Law, 425, 24 Atl. 497, which was a suit by a 
receiver of an insolvent corporation against an original subscriber who 
had sold his stock, but the transfer had not been made on the books of 
the corporation. The original subscriber was held liable for the assess- 
ment on the stock, although he was not the owner at the time,; and 
the same court, in Brown, Receiver, v. Morton, 71 N. J. Law, 26, 58 
Atl. 95, in construing the liability of the registered owners under the 
clause in the charter, which was inserted in the contract of subscrip- 
tion, making only the registered owners liable for the payment of the 
assessment who appeared upon the registry at the time the assessment 
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was made, held it to be valid and as rendering the registered owner 
liable after a sale. This being a New Jersey corporation, the décisions 
of thé court of that state fix the liabiHty of the stockholders in the Com- 
pany, and it will be followed in this district. Merrimac Mining Co. v. 
Levy, 54 Pa. 237, 93 Am. Dec. 697. See, also, 23 Am. & Eng. Ency. of 
Law, 815. 

4. That the défendants were induced to subscribe to the stock by 
fraudulent représentations. This défense is set up by five of the de- 
fendants, ail of whom, in their answer or in the évidence, show that 
each one had knowledge of the alleged fraud now set up as a défense 
as early as 1901, be fore the appointment of receivers for the corpora- 
tion, whiçh did not take place Until the 9th day of September, 1902. 

The alleged false and fraudulent représentations now urged as a 
défense were made in the organization of the company, partly in the 
prospectus, which falsely represented that the patents purchased for 
the manufacture of caustic soda were basic patents, and also a false 
représentation of the payment of $1,000,000 for thèse patents, when 
as a matter of fact only one-half that sum was paid for them, and the 
other $500,000 was paid to W. W. Gibbs, the promoter and président 
of the company, and, further, that the représentation that Gibbs was 
to be a subscriber for 20,000 shares of stock was false. Thèse défend- 
ants knew of this, as has been stated, shortly after September 12, 1901, 
when the board of directors of the company levied a call of $10 per 
share upoii each share of the preferred stock, payable in four install- 
ments of $2.50 each, and upon receipt of notice of the first installment 
thèse défendants raised this défense of fraud. Some of them were 
sued on the call for the first $2.50 so levied by the board of directors 
and in an affidavit of défense to the suit set up this alleged fraud prac- 
ticed upon them ; but ail of them permitted their names to continue as 
original subscribers on the books of the company, and did nothing to 
be relieved from such responsibility, for which they were liable. The 
board of directors notified thèse défendants Of the assessment in 
October, 1901, and in some instances suits were instituted against them 
in the local courts in Philadelphia. Thus, with knowledge of the fraud, 
they permitted their names to remain as subscribers to the stock. 
The company continued in existence under the management of the 
corporate officers until September, 1902, when on the 9th day of 
September of the latter year a receiver was appointed. This re- 
ceiver subsequently, on the 31st day of August, 1905, by order of the 
New Jersey court, levied an assessment of $2.50 per share, and notified 
the défendants to pay the same as registered owners upon the books 
of the company at the time of insolvency and appointment of a receiv- 
er and it was not until they again received notice of the assessment by 
the receiver in 1905 that they did anything to be relieved from liability 
on their subscription by feason of fraud. They are entirely too late 
now to interpose this défense against the collection of the assessment 
as against the rights of creditors whose claims, as the record show, 
arose subséquent to the incorporation and subscription of thèse de- 
fendants upon which the assessment is levied. 

In England, where the question has been considered more frequently 
than hère, and where there is an act requiring ail stockholders to be 
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registered for the inspection of creditors and ail parties interested, the 
rule as to the liability of the registered stockholders, in case where 
insolvency and winding-up proceedings are instituted, is much more 
strict than in this country, and where a rescission of a contract for 
the subscription of stock for fraud affects the rights of other share- 
holders merely, and the company is a solvent and going concern, proof 
of the fraud will relieve the subscriber ; but where it affects the rights 
of creditors, and the company has stopped payment, and winding-up 
proceedings hâve commenced, the défense will not be entertained, and 
it is there held that where a shareholder instituted no proceeding of 
his own against the company, but pleaded misrepresentation to an ac- 
tion for cahs, and shortly after a winding-up order was made, it was 
held that this did not amount to such an action on his part as to entitle 
him to relief. Ex parte Stevenson, 16 Weekly Reporter, 95. 

In this country the courts hâve been somewhat more libéral in allow- 
ing the subscriber to défend upon the ground of fraud, even after in- 
solvency and the appointment of a receiver, if he has been diligent in 
pursuing his right to rescission on this ground. The time in which he 
must institute his proceedings for relief varies according to the cir- 
cumstances of each particular case; but the least neglect on the part 
of the subscriber will prevent a successful défense for fraud after the 
interest of creditors bas intervened. Thompson on Corporations, §§ 
1438-14:56 ; Cook on Corporations, § 163. This défense would no 
doubt be good against the solvent corporation for calls, and in fact 
was sustained by the Circuit Court of Appeals hère in Alkali Co. v. 
Salom, 131 Fed. 46, 65 C. C. A. 284, where the "call was by the cor- 
poration itself, then a solvent and going concern, and was for the 
purpose, as expressed in the resolution, of providing funds for the 
completion of the présent works, the building of additional works, and 
providing working capital." 

There was no question of the intervention of the rights of creditors, 
and the défense established entitled the subscriber to relief ; but thèse 
défendants now raising this objection were cognizant of thèse facts 
nearly a year before the corporation became insolvent, and permitted 
their names to remain upon the registry as stockholders. Assuming 
that their subscription originally was induced by the two misstatements 
(1) that the patents acquired by the company were basic patents, and 
(3) that the $1,000,000 paid therefor was the inducement which led 
them to subscribe, they hâve failed, as required by law, to diligently 
and persistently pursue their rights to rescind after discovering the 
existence of the fraud, and they took no steps to rescind until long 
after the rights of creditors became fixed. Creditors of a corporation 
are entitled to the security for the payment of their claims to the un- 
paid portion of the capital stock for which stockholders appear liable 
upon the books of the company, and whether they bave in fact in- 
vestigated the extent of this liability before they hâve extended the 
crédit to the corporation upon which their claim is based can make no 
différence. The gênerai knowledge that such a liability exists créâtes 
for the corporation a crédit which redounds to the benefit of the 
stockholders, and they cannot be permitted to escape the liability. 
As has been stated by an eminent jurist: 
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"A man must not play fast and loose. He must not sa y: 'I will abide b.v 
the Company If successful, and I will leàve the eompany if it fallfe.' " Thomp- 
son on Corporations, § 1440. 

Thèse défendants being original subscribers, and the record showing 
that debts aggregating a large ambunt were due atid owing by the 
Company at the time of the receivership, and which were, of course, 
contracted after the contract of subscription was signed by the défend- 
ants, and in contemplation of law on the faith of the stockholders' 
liability, cannot escape payment of the assessment now because of the 
fraudulent représentations appearing in the prospectus, of which they 
had knowledge for nearly a year before the insolvency of the corpora- 
tion, and took no steps to rescind or repudiate their contract of sub- 
scription, btit permitted their names to remain upon the books as 
registered owners of stock. The following authorities support this 
proposition: Cook on Corporations, §§ 163, 164; Thompson on Cor- 
porations, §§ 1438-1456; Howard, Receiver, v. Turner, 15o Pa. 349, 
26 Atl. 753, 35 Am. St. Rep. 883 ; Hilliard v. Woodcarving Co., 173 
Pa. 1, 34 Atl. 231; Ins. Co. v. Smith, 1 Pa. Super. Ct. 470; Acétylène 
Co. V. Smith, 10 Pa. Super. Ct. 61. In the United States courts, where 
Euits hâve been instituted -to recover the statutory liability of stock- 
holders of a bank, the same rule has been insisted upon. ScOtt v. 
Deweese, 181 U. S. 202, 21 Sup. Ct. 585, 45 h- Ed. 822; Lantry v. 
Wallace, 182. U. S. 536, 21 Sup. Ct. 878, 45 h- Ed. 1218. 

5. That the call made by the receiver did not give the 30 days' no- 
tice for payment orescribed by the New Jersey statutes. 

The assessment by the receiver, in accordance with the decree of the 
court, was made on August 31st. Copies of the decree, together with 
notice of the call made thereunder, were sent to the preferred stock- 
holders on September 19, 1905, and the stockholders were requested 
to pay within 15 days. The objection was raised that the New Jersey 
corporation law required the receiver to give 30 days' notice of the 
assessment before he could insist upon payment of the same by the 
stockholders. He thereupon promptly, on A'Iarch 5, 1906, notified the 
preferred stockholders that he extended the time for payment of the 
assessment to April 5, 1906, thus giving the stockholders the full 30 
days' notice prescribed by the New Jersey statutes in the case of as- 
sessments levied by a board of directors. 

6. That suits at law for the collection of the assessment levied by 
the board of directors in 1901 were pending at the date of the bill filed. 

Actions at law were pending against a number of défendants for 
this assessment in the courts of common pleas for the county of Phila- 
delphia to recover the assessment authorized by the board of directors 
in September, 1901; but this can be no défense fot two reasons: 

(1) Because they are not based upon the same cause of action; and 

(2) because they are actions at law brought in a state court. The 
cause of action is an assessment levied by directors of a solvent, going 
concern instituted in the state court on the law side. The cause of ac- 
tion upon which the présent bill is fîled against the défendants is an 
assessment levied by the receiver of the same corporation, after it 
became insolvent, for the purpose of paying creditors, and is institut- 
ed in the United States courts on the equity side, against which bill 
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the pending suit at law in the state court for a différent assessment 
will not avail as a défense; and (2) the pendency of a suit in a state 
court is no ground for a plea of abatement to a suit upon the same 
matter in a fédéral court. 1 Cyc. 38 ; Insurance Co. v. Brune's As- 
signée, 96 U. S. 593, U. L. Ed. ?3?; Gordon v. Gilfoil, 99 U. S. 178, 
23 L. Ed. 383. 

' 7. That the receiver had settled a claim against Gibbs for too 
small a sum. 

The Company, prior to the receivership, had brouglit suit in equity 
against Gibbs, former président, to recover large sums of money, 
amounting to several hundred thousand dollars. Testimony was taken 
in the case, and Gibbs, after the receivership, offered $50,000 in settle- 
ment, which offer was accepted by the receiver; but it subsequently 
appeared that Gibbs was unable to pay this amount, and the receiver 
sold the claim for $25,000. The défense is that niore might bave been 
made; but there is no testimony in support of the averment, and, of 
course, the défense necessarily fails, unless the mère fact of the settle- 
ment for this amount is a défense, which, of course, it is not, as a re- 
ceiver is authorized to make a lawful compromise in matters of this 
kind, and even if a settlement made by him be unlawful, while he 
might be personally liable in damages, yet it would not foUow that 
the stockholder, who is liable on bis subscription, should be relieved 
from liability. Cook on Corporations, § 191; Bennett v. Glenn, 55 
Fed. 956, 5 C. C. A. 353. The impossibility of collection as to some 
subscribers, or collection in part under compromises made in good 
faith, could not furnish a défense at law to the liability of others on 
their contract of subscription. Hatch v. Dana, 101 U. S. 205, 25 L. 
Ed. 885. 

8. The défense that the company settled with other customers for 
too small a sum is answered by what we bave said above, and the 
objection that the company failed to enforce the liability of Gibbs for 
an alleged subscription of 20,000 shares of the preferred stock cannot 
be set up as a défense, because the full amount of the preferred stock 
was subscribed, and there are 120,000 shares of the preferred stock 
outstanding in the names of parties who originally subscribed. 

9. The défense is set up alone by the executors of Joseph F. Sin- 
nott, deceased, that he settled with the company; but the answer and 
the testimony submitted coavince me there was no such a settlement 
effected as would relieve Sinnott from liability on the 1,000 shares. 
He was a subscriber for 2,000 shares, and paid $2,500, which was 
exactly the first installment on the assessment made by the board of 
directors on September 12, 1901, on 1,000 shares. The decree of the 
New Jersey court authorizing the receiver to make an assessment, for 
which this suit is now instituted, exempted thèse stockholders who 
had paid the first installment of $2.50 per share called by the directors 
in September, 1901. As Sinnott paid that amount on 1,000 shares, 
he, of course, is not now called upon by the receiver to pay, except 
upon certificates 141 and 142, aggregating 1,000 shares. Thèse two 
still stand in bis name upon the books of the company as an original 
subscriber, and the évidence fails to show that he was relieved of his 
responsibîlity as a subscriber. 

166 F.— 32 
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Under the law applicable to the facts stated in the answers of tliose 
who hâve defended, giving them their full force and drawing every 
reasonable inference in their favor, none of the défenses raised can be 
sustained. . Counsel for the receiver will draw a decree in accordance 
with this opinion, andsubmit the same for tlie considération of the 
court. 



DELAWARB, h. & W. R. CO. v. INTERSTATE COMMERCE COMMIS- 
SION et al. 

(Circuit Court, S. D. New Yorl£. October 22, 1908.) 

CABEIEES (§ 33*)— REGULATION— INTEBSTATE OOMMEECE— CONNECTIONS BETWEEN 

Carriers— Application by Latéral Branch Line. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 1, 24 Stat. 379 (U. S. 
Comp. St. 1901, p. 3154), provides that carriers, in certain contingeucies, 
Bhâil construct, maintaln, and operate switcti connections on the appli- 
cation Of any latéral branch line of rallroad or of any shipper tendering In- 
terstate trafflc, and that, 1£ the carrier fails to install such connection 
"on application therefor In writlng by any shipper," then the shipper 
may conjplàin tô the Interstate Commerce Commission. Held, that such 
act only contemplated à complaint by a shipper, and that a complaint by 
a latéral branch Une ralïroad was insufficlent to confér Jurisdictiou. 

[Ed. Note.— For other cases, see Carriers, Dec. Dlg. § 33.*] 

John h. Seager, for complainant. 

Henry L. Stimson, for défendant Interstate Commerce Commission. 

Charles A. CoUin, for défendant Railway Valley R. Co. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. That portion of section 1 of the interstate com- 
merce act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 
1901, p. 3154]) which deals with switch connections provides that 
any common carrier subject to the provisions of the act shall (in cer- 
tain contingencies) construct, maintain, and operate à switch connec- 
tion upon the application either of "any latéral branch line of rail- 
road" or of "any shipper tendering interstate traffic for transporta- 
tion." ^urther on in the section, where provision is made for hear- 
ing, inv(^stigation, détermination, and the making of an Order by the 
commission, ît is provided that such procédure shall be had when the 
common carrier shall faîl to install and operate such switch connec- 
tion "on application therefor in writing t>y any, shipper," and when 
"such shipper may make complaint to the commission." In this part 
of the section there is no provision as to any such application or com- 
plaint made by the "latéral branch line." It may be that this is an 
oversight. 0uite probably Congréss intended to allow the latéral 
branch line, as wéll as the' shipper, to invoke the action of the commis- 
sion; but it has. not said so in this' statute, and we: ail agrée in the 
conclusion thâtîtis not for this court to amend thé act. 

In the case at bar there was no written application by any shipper, 
nor any complaint by such shipper to the, commission. The "latéral 
branch line" wa,s the only moving party. In the absence of such written 
application arid complaint, wethink.it was without power to make the 
order complained of. An order iot prèliminary injupction may issue. 

•For other cases see same toplc & § nuhbeh In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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DELAWARE, li. & W. B, CO. et al. V. INTERSTATE COMMERCE COM- 
MISSION et al. 

(Circuit Court, S. D. New îork. November 27, 190&) 

Caeeiebs (§ 32*) — Inteestatk Commerce — Oab Load Rates— Ciassification 
Rdles— Validity. 

Oflacial Classification, rule 5b, note, provldlng that car load rates shall 
apply to cars loaded wlth différent packages Intended for différent con- 
signées only when the consignor or consignée Is tlie actual owner of tbe 
property, and rule 15e, declaring that shipments of property combined in- 
to packages by forwardlng agents claiming to act as consignors will only 
be accepted when the names of indlvidual consignors and consignées, as 
well as the character and contents of each package, are declared to the 
forwardlng rallroad agent, when the property will be waybilled as sepa- 
rate shipments and freight charged accordingly, are reasonable and valid, 
and are not violative of Interstate Commerce Act, Feb. 4, 1887, c. 104, i 
2, 24 Stat 379 (U. S. Comp. St 1901, p. 3155), prohlbiting discrimination, 
and requiring equal charges to ail for the same or like and contëmpo- 
raneous service ; there being a substantial dissimilarlty of clrcumstances 
and conditions relating to the matter of carriage of car load freight as- 
sembled by forwardlng agents and the transportation of car load freight, 
though made up of shipmenis to varions consignées, where the con^gnor 
or consignée is the owner o£ the property. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §{ 8^-85; Dec. DIg. 
i 32.*i 

In Equity. 

The following is the report of the Interstate Commerce Commis- 
sion, including the dissenting opinion of Commissioners Knapp and 
Harlan, sustained by the Circuit Court: 

LANB, Commissioner. The complairiant is a corporation, engaged In the 
business of forwardlng agent and of customhouse broker at Chicago and 
New^ York City. Défendants are common carriers, engaged in the transpor- 
tation of passengers and property by railroad between points in the state of 
Illinois and points in the state of New ïork, and are subject to the provi- 
sions of the act to regulate commerce as amended. The Officiai Classification, 
to which thé several défendants in thèse cases are parties, contains certain 
rules which define and limit the clrcumstances and conditions under which 
shipments shall be entltled to car load rates. Thèse rules hâve been contlnu- 
ously in force since a time prier to the shipments which form the bases for 
thèse complaints, and are as foUows: 

Rule 5b: 

"In order to entitle a shipment to the car load rate, the quantity of freight 
requislte under the rules to secure such car load rate must be delivered at one 
forwardlng station, in one working day, by one consignor, consigned to one 
consignée and destination, except that when freight is loaded in cars by 
consignor it will be subject to the car service rules and charges of the for- 
wardlng railrpad (see note). 

"Railroad agents at forwardlng points will not sign shipplng receipts bear- 
ing the notation 'part car load lot' untll shipplng receipts for the whole car 
load bave been presented and the freight received, in order that bill of lading 
may be obtalned at the car load rate. Only one original bill of lading for the 
whole car load shall be Issued («ee note). 

"Rallroad agents at forwardlng points will not reçoive property in car loads 
for distribution by railroad agents to two or more parties; delivering agents 
will dellyer property only to consignée thereof or to the party presenting con- 
slgnee's wrltten order, and will not recognize orders from consignor or con- 
signée provldlng for distribution of car load shipments among varions con- 
signées or calling for split dellverles according to brands, marks, sizes, or 
other Identification of packages, nor will rallroad agents at delivering pointa 

•For other oaaea see same toplc & | numbbk lu Dec^& Am. Digs. 1907 to date, & Rep'r Indexes 
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in any way act as the représentative of the consiguor or consignée for tlie 
distribution of car load slilpments (see note). 

"Note. — Rule 5b vvill apply ouly wlieu tlie couslgiior or consignée is tlie 
actual owner of tlie property." 

Rule 15e î , , , 

"Sliipments of property combined into packages by forwardiug agents claim- 
Ing to act as eonslgnors will ônly be accepted wlieu' the names of individnal 
consignors and final consignées, as well as the charaçter and contents of each 
package, are declared to the forwarcllng railroad agent, and such propert.y 
will be waybllled as separate shipments and freight charged accordlugly (see 
note). ■ ■■ 

"Note. — ■'The term 'forwarding agents' referred to in thls 'ftlle shall be con- 
strued to mean agents of actual consignors of the property, or any party in- 
terested In the combinatlon of 1. c. 1. shipments of articles from several con- 
signors at point oï origln." 

ïhe colnplaint in No. 1,228 is based upon a shlpment dellvered by the coni- 
plainant to thé Wabash Railroad Company at its station In Chicago on or 
about April 23, 1907, for transportatlon to New York, routed via the Dela- 
ware, Lackawanna & Western Railroad. The shipment consisted of 109 
packages of merchandise of varions ownership, aggregating 21,813 pounds In 
weight, assembled by the complalnant before delivery to the carrier. The 
blU of lading showed the Exiwrt Shipping Company as consigner and the 
Export Shipping Company, 9 Broadway, New York, as consignée. On arrivai 
of the goods in New York the Delavrare, Lackawanna & Western Railroad 
Company refused to apply Its car load rate, but, in aecordanee with the note 
to rule 5b and rule 15e assessed Its less tlian car load rates. This resulted in 
the collection of a total charge of $95.08, or $23.08 In excess of the charges 
which would hâve been pald if the car load rate had been applled. 

The complalnt in No. 1,229 is based upon a shipment delivered by the com- 
plalnant to the New York, Chicago & St. Louis Railroad Company at its sta- 
tion In Chicago, on or about June 22, 1907, for transportatlon to New York, 
routed via the Delaware, Lackawanna & Western Railroad. The shipment 
consisted of 108 packages of merchandise of varions ownership, aggregating 
25,605 Jtounds in weight, assembled by the complalnant before delivery to the 
carrier. The bill of lading showed E. Goldman & Co. as consignor and B. 
Goldman & Co. as consignée, "uotify P. G. Bailey, Broadway, New York." 
On arrivai of the goods in New York the Delaware, Lackawanna & Western 
Railroad Company refused to apply its car load rate, but, in aCcordance with 
the note to rule 5b and rule 15e, assessed its less than car load rates. This 
resulted in the collection of a total charge of $155.60, or $05.60 in excess of 
the charges whIch would hâve been paid if the car load rate had been applied. 

The complalnt In No. 1,230 Is based upon a shipment delivered by the com- 
plalnant to the Baltimore & Ohio Railroad Company at Its station in Chicago 
on or about May 9, 1907, for transportatlon to New York, routed via the 
Baltimore & Ohio Railroad. The shipment consisted of 119 packages of mer- 
chandise of varions ownership, aggregating 35,285 pounds in weight, assembled 
by the complalnant before delivery to the carrier. The blll of lading showed 
the Export Shipping Company as consignor and the Export Shipping Com- 
pany, at 9 and 11 Broadway, New York, as consignée. On arrivai of the 
goods in New York défendant refused to apply its car load rate to the ship- 
ment as. an entlrety, but assessed its car load rate against. a part of the con- 
slgnment and less than car load rates against the remainder. Tins resulted 
in the collection of a total charge of $149.60, or $44.74 In excess of the char- 
ges which would hâve been pald If the shipment had been treated as an en- 
tlrety. 

Complalnant and Interyeuers ask that the note to rule 5b and rule 15e 
be declared tmlawful, because In violation of section 2 of the act to regulate 
commerce (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Oomp. St. 1901, p. 
3155]), and that réparation be awarded complalnant In the amount of the 
excess charges collected through the enforcement of the note and rule afore- 
said. Thèse cases are governed in ail respects by the décision just rendered 
lu the case of California Commercial Association v. Wells, Fargo & Co., 14 
Tnterst. Com. R. — . 
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Our conclusions are as follows: The note to rule 5b and rule 15e of the 
Officiai Classification, as quoted above, are unjustly dlscrlminatory, unjust, 
unfair, and unreasouable; in this: That tliey provide that défendants shall 
collect a greater compensation from certain persons l'or the transportatlou 
of property subjcct to the act to regulate commerce than défendants collect 
from other persons for dolng for them a like and coutemporaneous service 
In the transportatlon of a like kind of trafiic under substantially simllar clr- 
cumstances and conditions. A carrier may not properly look bey<md the trans- 
portatlon to the ownershlp of the shipment as a basls for determlulng the 
applicablllty of its rates. (ïoniplalnant is entitled to réparation to an amount 
equal to the différence between the amomit coUected by défendants and the 
amount whlch would hâve l)een collected If each shipment had been treated 
as an enfirety and the car load rate assessed In each case. 

An order will be eutered in accordance with thèse conclusions. 

KNAPP, Chairman (dissenting). I eanuot agrée vs'lth the views of the ma- 
jorlty In thèse cases, and am constrained to state, perhaps at undue length, 
the grounds of my dissent. 

Complainant and interveners contend that the rules hère challenged are in 
violation of section 2 of the act, and this contention présents the sole issue 
to be determlned. The Importance of this question, whether regarded from 
the standpoint of the railway, the shlpper, the jobber, or the consumer, is 
obvious and far-reacliing. The majority opinion merely refers to the con- 
clusions announced in California Commercial Association v. Wells, Fargo 
& Co., supra, a case involving the so-called "quantity" rates of express com- 
panies. Tliese cases cover tlie wider fleld of frelght rates; and inasmueh as 
the order to be made involves in effect the abolition of a long-establlshed 
practice and establishes a new rule of action for practically ail carriers by 
railroad, as well as the défendants In thèse proceedlngs, I deem it proper, 
before proceeding to dlscuss the légal phases of the controversy, to state 
somewhat fully the facts and suggestions disclosed by the record. 

The complainant and interveners are forwarding agents At présent there 
are a considérable number of Individuals and corporations, located at large 
cities, engaged in the same business as complainant. The business of the 
forvparding agent, in so far as Is material to the question involved, is to col- 
lect less than car load shipments from différent consignors, combine such shlp- 
ments into car loads and ship the same in the name of the forwarding agent, 
or of the owner of one of the less than car load shipments, to one consignée, 
who may be the forwarding agent hunself, another forwarding agent at the 
point of destination with whom he bas business relations, or the owner of 
part of the property transported. The consignée of the shipment, vvhoever 
he may be, receives the car load and distrlbutes its contents to the parties 
for whom they are intended. The forwarding agent flnds hls compensation 
and profit in the différence between the car load and less than car load rates. 

The savlng effected by securlng application of the car load rather than the 
less than car load rates may be divlded between the forwarding agent and 
bis customer in any agreed proportion. To the extent that the customer se- 
cnres the carrlage of hls property at a lower rate than the less than car load 
rate, whlch would otherwise be applied, he saves money, and tlie division of 
the différence between the car load and the less than car load rates is a mat- 
ter of prlvate bargalu between him and the agent. It is true that certain 
forwarding agents testifled at the liearlng that their charge for comblning 
and forwarding shipments from Chicago to the Pacific Coast Is 15 cents per 
100 pounds, and that they uniformly maintain this charge. But It is appar- 
ent that they are under no légal obligation to make the same division with 
each customer, and that the commercial limitation upon their charge would 
be determlned by their own advantage. Withln this limit they can make any 
arrangement they may agrée upon, with the resuit that each of two or more 
shippers, forwarding the same article between the same points in the same 
car. may pay a différent amount for the transportatlon; that is to say, each 
will pay no more than the car load rate on the amount shipped plus the for- 
warding agent's charge, and the latter may vary as to each shipper. 

The évidence discloses that the forwarding agency may be used in any man- 
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ner that will operate to effect a saving In freight rates. The individnal ship- 
pers are not neeeesarlly located at the same point, nor are the indlvidual con- 
signées. For instance, if a réduction in rates eould be effected, a furnlture 
dealer at Grand Rapids, Mlch., liaving a shipment for a point in Maine, and 
a fumiture: dealer in Rockford, IlL, having a shipment for a point in Mas- 
sachusetts, might forward tlielr separate shipments at less than car load rates 
to Chicago. There the two shipments would be Consolidated and forwarded 
at car load rates to Boston, and thence shipped again at less than car load 
rates f rom Boston to their respective, destinations. The use of a f orwarding 
agent may permit the less than car load shipper to reach markets f rom which 
he would be excluded by less than car load rates, provlded he Is so located 
that he can combine hls shipments wlth others of like nature and eau make 
contracts with the f orwarding agent. On the other hand, the f orwarding 
agent is freeto Contract as he desires, and it may happen, if a given shipper 
cannot be accommodated or does not agrée as to terms, that he would be 
obllged to pay the less than car load raté upon a shipment sold or to be sold 
in compétition with a similar less' than car load shipment carried at a lower 
rate. Àpparently it is within the power of the forwarding agent, at least 
where the less than car load rate Is : prohibitive, to détermine, ont of a class 
of shippêrs, who shall and who shall not be able to sell at a given destina- 
tion. 

Upon hearing It was urged by interveners that there are many reasons, 
aslde from thé saving in freight rates, which justify the existence of the for- 
warding âgetit. It is elaimed that goodé are less likelyto be damaged when 
loaded in ohe car going directly from point of origin to destination, and that 
geheraliy tesà' tlme is consumed in the transportatlon of a car load billed 
through than in the transportatlon of a less than car load shipment, which 
may béhiirailsferred from one car to another several times en route. What- 
ever thé if adt inajr be in this regard, the rules hère in question do not pro- 
hibit a forwarding agent from giving bis patrons whatever benefit may ac- 
crue from through shipment in one «ar, but merely provide that in case of 
such consollflallon the less than car load rates shall be appUed to the sev- 
eral shlpfnents composing the car load. 

Complalnflût and interveners suggested that enforcement of the rules hère 
challenged' is a matter of récent occurrence; but this was denied by défend- 
ants, and there' is no proof to theicontrary. Many tarife rules and régula- 
tions hâve been: more rigidly observed ' since the amendaient of the act in 
1906, and the f allure to apply thèse rules strictly and impartially In the past 
may hâve been ohe of the lastances of laxity in transportatlon practices which 
formerly occurred. However, the cases of Lundciuist v. iG. T. W. Ey. Co. et 
al. (C. G.) 121 Fed. 015, decided in 1901, and Buckeye Buggy Company v. C, 
G., C. & St. L. Ry. Co. et al., 9 Interst. Gom. R. 620, decided in 1903, in- 
dicate that In those years the rallroads were attempting to enforce similar 
rules. Défendants say the note to rule 5b, was established in compliauce with 
the Gommisslon'S order in the Buebeye Buggy Company Case. However this 
may be, still the extent of the décision in that case was ; merely to require 
the allowance of car load ratings in cases where, upon delivery to the car- 
rier, either the consigner or the consignée is the owner of the entire contents 
of the car. Whether the carrier may distinguish between the forwarding 
agent and the actual owner was not involved or decided. 

The privilège sought by the forwarding agent of combining shipments of 
différent ownershlp is entlrely distiflct from the privilège allowed to Individ- 
ual owners of combining and forwarding at car load rates shipments of dif- 
férent commodities. Generally speaking, where the latter privilège is allowed 
the former is denied, and vice versa. In Western Classification territory there 
is a distinct prohibition against the combination of two or more articles of 
single ownershlp having the same or différent car load ratings, for the pur- 
pose of obtaining the car load ratej epccept as such combinations may be spe- 
cifically authorlzed in the classification. In like manner there is no gênerai 
warrant for, such mixed car loadft in the South, and the spécifie provisions 
in the Southern Classification for eombined car loads are even more limited 
in number and extent of mixture than those authorlzed In the Western Class- 
ification. On the other hand, a rule of the Officiai Classification authorizes 
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the combination by the owner and carriage at car load rates of any two or 
more articles having the same car load ratlng, as well as the mixlng of ar- 
ticles having différent car load ratings; proper détails being provided as to 
rates and minimum weights at which such combined shipments will be car- 
rled. 

In this connection It is also to be observed that there Is a radical différence 
in respect of the number of car load and less than car load ratings between 
the Western and Southern Classifications on the one hand and the Officiai 
Classification on the other. A récent careful and authoritatlve examination of 
the several classifications shows that in the Soutlieni Classification there are 
3,503 less than car load and only 773 car load ratings, the car load ratings 
being 22.1 per cent, of the less than car load ; in the Western Classification 
there are 5,729 less than car load and only 1,690 car load ratings, the car 
load ratings being 29.8 per cent, of the less than car load: while in the 
Officiai Classification there are 5,852 less than car load ratings and 4,235 
car load ratings, the car load ratings being 72.4 per cent, of the less than 
car load. In the Southern Classification 32.92 per cent, of the less than car 
load ratings are in the flfth, slxth, and lettered classes; in Western Classi- 
fication there are no less than car load ratings below fourth class, and in 

the Officiai Classification only 1.25 per Cent, of the less than car load ratings 
are below fourth class. Of course, there are certain articles, such as coal, 
upon which no less than car load rate Is named, and certain other articles 
upon which no car load rate is made, so that It does not follow that each 
article having a car load ratlng has also a less than car load rating, or vice 
versa ; but, assumlng that the articles of one class are offset by tliose of the 
other, it woùld follow that in Southern territory the forwarding agent could 
combine for the purpose of a car load rating only 22 per cent, of the articles 
having less than car load ratings ; in Western territory only 29 per cent, of 
such articles; while in Officiai Classification territory 72 per cent, of such 
articles could be combined. 

ïhe natural reflex of thèse fundamental différences regarding the combina- 
tion of shipments of single ownership is found in the rule respecting the 
combination of less than car load shipments of différent owners. Where the 
former privilège is allowed, the latter is deuled. This resùlt Is, perhaps, to be 
expected when considered from the standpoint of the carriers' revenue. In 
Oflicial Classification territory, where the individual shipper can combine into 
mlxed car loads and forward at car load rates practically ail of bis products, 
if there were added the privilège of the forwarding agent to combine and 
forward at car load rates the small shipments of différent owners, it mlght 
happen that a large proportion of the trafflc now carried at less than car load 
ratés would be transported at car load rates and the carriers' gross revenue 
lie reduced accordingly. On the other hand, in Western and Southern terri- 
tory, where no such gênerai privilège in respect of mlxed car loads exists, 
and the forwarding agent is confined to the combination of a limited number 
of the same articles, such as two or more shipments of furniture or machinery, 
the effect upon the carriers' revenue is relatively unimportant. 

Certain économie considérations are hère suggested by the record in thèse 
cases. In our présent state of Industrial development the interchange of 
commodities Involves two neeessary factors — a person offering goods for shlp- 
ment and a carrier transporting the goods so offered. ïhe former flnds his 
compensation in the production and sale of commodities ; the latter, in their 
carriage. Generally, then, the cost of a commodity at the place of consump- 
tlon wlll be the sum of the cost of production and the cost of transportation ; 
and any addltional côst must resuit from the présence of another factor, which 
is unnecessary, and from an économie standpoint unwarranted. The inter- 
vention of the middleinan, in this case the forwarding agent, menus another 
person who must make his living out of the transportation. In the last 
analysis the consuming public must support the carrier and the forwarding 
agent, in place of the carrier alone. Xor does it answer this to say that the 
forwarding agent aetually decreases the aggregate expense, Ijecause the goods 
are carried to destination for less than would hâve been pald if the several 
shlpnients had been forwarded at the less than car load rates. The real 
signlflcance of this contention Is that the car load and less than car load 
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rates do not bear a proper relatloa.to each other, if the forwardlug ageut 
can be supported and the shipper at the same time make a profit out of the 
différence between the rates. Obviously, the f orwarding agent dôes not de- 
sire to' do away with the présent System et' car load and less than car load 
rates, nor to reduce the différence between thein, for tlie greater the différence 
the wider is hls opportunity. His real, object is, not to secure a readjustment 
of rates which shall more accurately measure the carriage of car loads and 
less than car loadSi much less to remove the différences based upon quantity, 
but to secure the i;igUt to carry on a "bargaln counter" business under existing 
conditions. . 

As we hâve seen, the OiHcial Classification has nearly three times as many 
car load ratings as the Western, and more than four times as many as the 
Southern, and almost any combination of goods of the sàme ownership may 
enjoy the car load rate. Add to this ijnlimited privilège the right of the for- 
vrarding agent to combine shipments of diverse ownership and the undoubted 
resUlt— the aggregate amount of traffic remainlng the same— would be a large 
Increase in car load shipments, with a corresponding decrease in the less than 
car load. That is to say, a considérable portion of the traffic now carried at 
less than car load rates would then be carried at car load rates, and it is 
évident that the gross revenue of the railroads would be seriously decreased. 
Whether their net revenue would be dimiuished dépends upon a variety of 
considérations, but there is good reason to believe that it would be materially 
reduced. 

Railroads are common carriers of both car load and less than car load 
freight. As sueh, they hâve provided facilities for less than car load ship- 
ments, including terminais in clties, freight iiouses, transfer platforms, clérical 
forces, and the like. lîven If the f orwarding agent and eonsolidator are al- 
lowed to do business, the railroads will still be obligea to handle a considérable 
amount of less than car load traffic, and co]isequently must maintain their 
présent facilities and flxed expeuses. The less tlian car load plant, so to 
speak, would hâve to be maintained on a dimiuished revenue. Whetlier tlie 
resuit would be inereased less than car load rates or poorer service for less 
than car load shipments is, of course, a matter of spéculation. 

It does seem certain, however, that the advantages of car load rates eould 
not be obtalned by the large number of shippers who are loeated in small 
communities, where such agencies as the complainant's would not be availa- 
ble. ïo a certain extent such industries could perhaps send their shipments 
to the nearest center supporting a f orwarding agency, and hâve them trans- 
ported thence at car load rates ; but at best the isolated shipper would be 
haudicapped by the amount he would hâve to pay to reach a forwarder, and 
this disadvantage might drive him from the fleld. It seems fairly évident that 
the free use of the forwarding agent would operate to the Injury of the smaller 
towns and tend strongly to the concentration of industries in the large clties. 
Indeed, witnesses for the interveners virtually admitted that the change sought 
by them might resuit in the ruin of manufacturers not loeated at commercial 
centers; but this they suggested would be merely another illustration of the 
"survival ofthe flttest." In other words, the transportation charge paid by 
a shipper on a given amount of less than car load traffic would not be de- 
termined by the service he sought from the carrier, but would dépend upon 
whether he was so situa ted as to be able to combine with other shippers. 

It also appears probable that the privilège for which complainant contends 
would be a serlous disadvantage to the smaller jobbing towns and their whole- 
sale houses. It mu.st be remembered that nearly ail purchases by retailers, 
except a few in the larger cities, are of less than car load quantities, and It 
is a matter of common knowledge that the extent of terrltory in which a 
jobber can do business is largely a matter of rates. The wholesaler at the 
smaller jobbing center finds his opportunity, to a great extent, in the fact that 
the car load rate from the primary market plus the less than car load rate 
to the town of the retailer Is lower than the less than car load rate from the 
primary market to the same ultimate destination. Now, if the forw-arding 
agent is entltled to the privilège elalmed, he eau take away this advantage 
of tlie interior jobber l)y making the rate from the primary market substan- 
tially the same as the car load rate tq the jobber plus the less than car load 
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rate to the retaller. The cost o( laylng down the goods In the retaller's 
store Is not reducecl, and consequently there is no beneflt to him or to tUe 
consumer ; but the advantage of the jobber In respect of rates Is taken away, 
and the forwardlng agent becomes In effiect the middleman. 

Therefore, apart from ail other considérations, It would seem that the 
privilège contended for by complalnant Involve» the foUowlng résulta: (1) 
A savlng in freight rates and an Increased opportunlty to reach distant mar- 
kets on the part of the shlpper who can use the forwardlng agency to 
advantage; (2) a decrease in less than car load and an increase in car load 
trafflc, with a probable net loss in the carriers' revenues, which mlght necessi- 
tate a réduction in less than car load service or an increase in less than car 
load rates; (3) serions injury to manufacturers in small towns. vrho could 
not use the forwardlng agent; (4) the loss to wholesalers in the interior job- 
bing towns of the rate advantages they now enjoy, or at least a material ré- 
duction of those advantages, without benefit to the retailer or the consumer; 
(5) opportunlty for discrimination between shippers, which would be criminal 
if Indulged in by the carriers, 

Whatever weight mlght be glven to thèse matters. If the case depended 
merely upon the reasonableness of défendants' régulations, it is nevertheless 
earnestly contended that the régulations in question violate the arbltrary rule 
of law laid down in section 2 of the act, in that they resuit in ditCerent charges 
for like and contemporaneous service in the transportation of like klnd of 
traffic under substantlally similar circumstances and conditions. Thls conten- 
tion calls for a careful considération of the language of section 2 and its 
Interprétation by the courts. For convenience, the section is quoted in full; 

"Sec. 2. That if any common carrier subject to the provisions of this act 
shall, directly or indirectly, by any spécial rate, rebate, drawback, or other 
devlce, charge, demand, collect, or receive from any person or persons a great- 
er or less compensation for any service rendered, or to be rendered, in the 
transportation of passengers or property, subject to the provisions of this 
act, than it charges, demands, collects, or reçoives from any other person or 
persons for doing him or them a like and contemporaneous service in the 
transportation of a like klnd of traffic under substantlally similar circum- 
stances and conditions, such common carrier shall be deemed guUty of unjust 
discrimination, which is hereby prohibited and declared to be unlawful." 

The prerequisite to the application of the rule of thls section Is a finding 
of fact that the two klnds of traflic under comparlson are like In klnd, con- 
temporaneous îii movement, and carried between the same points under sub- 
stantlally similar circumstances and conditions. Thè real difficulty seems to 
lie in determining what considérations may be taken into account In declding 
whether or not the circumstances and conditions of transportation are sub- 
stantlally similar. This leads to a review of the judiclal décisions upon the 
subject, and particularly those relied upon by complalnant. 

It is insisted that section 2 of our act is virtually a re-enactment of section 
90 of the English railway equality clauses acts, and that the Bnglish courts 
prior to the enactment of our statute had construed the English act to require 
the privilège to the forwardlng agent (known in England as the "interceptlng 
carrier") hère asked by complalnant. In support of this position, great 
weight is laid upon the décision in Great Western Ry. Co. v. Sutton, 4 Eng. 
& Irlsh App. 226, declded by the House of Lords In 1869, in an opinion by 
Lord Ohelmsford, whereln the prcvious décisions bearing upon the rlght of 
the interceptlng carrier in respect of freight rates were reviewed and analyzed. 
That the English décisions are entitled to great weight in arrivlng at the 
proper construction of our own act is not to be doubted, and thls has fre- 
quently been asserted by the Suprême Court of the United States. I cannot 
agrée, however, that the Sutton Case is in any sensé controlling, because, as 
I read that décision, the faets upon which It resta are essentially différent 
from those now under considération. 

In the flrst place, the Sutton Case was an action at law to recover back 
money paid by the interceptlng carrier In alleged violation of the equality 
clauses. The question of fact as to whether the circumstances and conditions 
of carriage were substantlally similar was submltted to a jury in the lower 
court, and the jury found for the plalntifC. In dlscusalnsr the case, Mr. Justice 
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Blaekburn said: "The next objection Is that the eircumstances are not tne 
sàme. I do not think It can be said, as a matter of law, tUat they are the 
same ; but I think the jury might, on the évidence, properly draw the con- 
clusion that they were. I hâve already intimated to your lordshlps my opin- 
ion that the eircumstances must be those relating to the carriage, not to the 
consignor, and that the fàct that the plalntiff was a rival carrier does not in 
itself make a différence In the eircumstances such as to justify a différence 
in the charge under the statute." In other words, if the Jury had found for 
défendant, as the court Intimated they might hâve done, and as the dissent- 
ing judge said they ought to hâve done, the décision would hâve beeu against 
the interceptlng carrier. Whether the verdict of an Euglish jury, which con- 
fessedly might hâve found either way, would be binding upon the Commission, 
is more than doubtful; but that Is not the point which vitally afCectu the 
weight of the English décisions. 

The te&ï reason, as stated above, is that the facts upon which the intercept- 
lng carrier claimed relief were ëssentially différent from the facts shown bj 
this çomplainant. Briefly, the facts in the Sutton Case were thèse: The 
interceptlng carrier combined packages into what were known as "packed par 
cels," welghlng less than 500 pounds ; each parcel conta Ining packages from 
several consignors dlrected to severàl consignées. The railroad had a tarlff 
providing that such combined shipments would be charged 50 per cent, above 
the rate applicable to a package of a similar slze sent from one consignor to 
one consignée, and it enforced the higher chargé against the Interceptlng cjir- 
rier, but did not enforce It against other members of the public. This appears 
from the followlng language of C!hlef Justice Tlndall, of the Court of Common 
Pleas, in Parker v. Great Western R. Ri Co., 7 M. & G. 252: "The third head 
of clalm arlses out of an alleged différence In the charges made by the Com- 
pany to the public at large and to carriers for the eonveyance of goods; such 
différence not being dlrected against any individual carrier, but against ail 
carriers, as contradistlnguished from Individuals of the public at large. As to 
this différence the case states that, when one of the public has brougbt several 
packages of goods and pald the charges, the company hâve charged him on 
the weight of the aggregate, althpugh they may hâve belonged to différent 
consignées; also If several of the public hâve brought several packages ad- 
dressed to one consignée, who was to pay the charges, such consignée has 
been charged upon the weight of the aggregqte; but if a carrier has brought 
several packages consigned by or to différent individuals, he has been charged 
upon the separate weight of each, unless It was known that more than one 
package helonged to the same Sender and was going to the same consignée, in 
which case ail belonglng to the same sender and going to the same consignée 
were. charged upon their aggregate weight; and in ail such cases, where 
carriers were concerned, the company dealt with and recognized the carriers 
only as their consignor and consignée of the goods. The case furtlier states 
that on ail occasions when the. company hâve carried goods for the plaintiffl 
they hâve dealt with him only, and hâve refused to recognize any other person 
either as consignor or consignée, It appears to us, then, that the company 
are bound to treat the plaintiff as consignor and couslguee for ail purposes, 
Including the mode of charging in the aggregate, and fhat they hâve no rlght 
to make a distinction In that ^-espeet between him and any other Individual 
member of the public." 

ïhat the facts In the Suttoij Case wére substantially dlssimllar Is also 
shown by the followlng extract from the décision; "The plaintiff is a carrier 
in London, and hls principal business Is to çoUect parcels of goods for varions 
Wholesale houses, to pack them together In one parcel, and send the parcel 
so packed by the défendants' rallway ^to his agents in the country, who un- 
pack ïind distribute the inclosed parcels to différent persons to whom they are 
addressed. The carmen of the plalntiff, who convey the parcels to the railway 
station, always take with them, a printed form of déclaration, with différent 
headings, fiimlshed by the défendants, among which are columns for the 
name and address of the consignée, the description of packages and contents, 
and at the foot of the déclaration is a notice that 'ail parcels of goods and 
packages, the contents of which are not properly declared by the seuders, will 
be charged with the highest class, and ail such parcels of goods and packages 
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not exceeding 500 pounds in weight, if the contents shall not be declared, 
win be considered as eaeh containing différent lilnds of articles, and each sucli 
parcel of goods and package will accordingly be subject to the régulation re- 
lating to "smalls" and cliarged for aceordlngly.' Before the goods leave the 
plaintifCs' office he fllls up the différent columns of the déclaration, except 
those headed, respectively, 'Weight,' 'Paid,' and 'Kemarks,' and every parcel 
containing several parcels of différent kinds of goods is always deseribed by 
plaintiff as 'packed.' The défendants cliarge for the carriage of goods ac- 
cordlng to their nature and description by a tarlfE headed 'Rates f rom London,' 
'on goods and parcels above 1 cwt. and under 500 Ibs. by luggage trains,' con- 
taining flve columns of increasing rates of charge and a column headed 'Class 
—Packed Parcels,' stating the charge for them to be '42s. 6d.' (belng the 
charge at the fifth or highest rate), 'and 50 per cent.' AU the packed parcels 
carrled for the plaintiff were charged at thls rate, which, looklng to the 
plaintifC's parcels only, would be a correct charge. But the ground of the 
plaintifC's action against the défendants is that they hâve been in the habit of 
charging the packed parcels of other persons carrled by their railway at a 
lower rate than they charged the packed parcels of the plaintiff, whlch, he 
contends, by their acts of Parliament they hâve no right to do. For the 
purpose of proving this différence of charge the plaintiff produced tiie évidence 
(which was excepted to) of certain Wholesale warehousemen and drapers in 
London who were in the habit of incloslng In one package or hamper various 
descriptions of goods, not only for their own customers, but also for the 
customers of other houses ; and he proved that the défendants always charged 
for the carriage of their packed parcels at the fourth-class rate in the tariff, 
belng the rate approprlated to drapery goods, and never charged the extra 
rate of 50 per cent, on any of their packages. One wltness (the clerk of 
Messrs. Morley, warehousemen) stated that the défendants were perfeetly 
aware of the practice of the houses as to packed parcels, but that they could 
not tell from the outside of any particular parcel whether It was packed or 
not. ïhe plaintiff also gave évidence (which was excepted to) that in the 
year 1849, upon an arbitratlon between another carrier and the défendants, 
witnesses proved, in the présence of the défendants, their solicltor, and traffic 
manager, the practice of houses in London of packing parcels together con- 
taining the goods of various persons and sending them by the défendants' 
railway, and that the practice of packing parcels had been for the last 40 
years so gênerai as to be notorious among carriers. Upon this évidence the 
learned judge dlrectcd the jurymen that there was évidence upon which 
they might flnd that parcels had been carrled by the défendants for other 
persons containing goods of a 'like description and under like clrcunistances' 
at a less rate than such goods were carrled by them for the plaintiff, and also 
upon whlch they might find that the défendants knowlngly and purposely 
charged the plaintiff more than other persons. And upon this direction the 
jury found a verdict for the plaintiff." 

In other words, the Sutton Case would be analogous to a case In this country 
where a forwarding agent, who had consolldated several shipments of différ- 
ent ownership and for différent consignées, was charged a hlglier freight 
rate than other persons for whom similar consolldated shipments were carrled. 
But the défendant rallroads provide the same rate for ail consolldated car 
loads, namely, the less than car load rate on the various packages. This prac- 
tice was not held to be a violation of law in the Sutton Case. In fact, it 
seems by inference to be approved, when the court says: "Ail the packed 
parcels carrled for the plaintiff were charged at this rate, which, loolàng to 
the plaintiff's parcels only, would be a correct charge." The langiiage quoted 
seems falrly to convey the idea that a higher charge might properly be made 
for a packed or consolldated parcel than for a single parcel of similar size. 
So that, if my understandlng of the Sutton and prlor cases is correct, they 
really favor défendants' présent rules. 

Moreover, there are radical différences between the historlcal relation of 
the intercepting carrier to the English railway and that of the forwarding 
agent to the- American railway. In England the forwarding agent is a car- 
rier ; in the United States he is not. Several other distinctions are polnted 
out by the Circuit Court of Appeals in Détroit, G. H. & M. Ry. Co. v. I. C. C, 
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74 Fed. 803, 809, 21 C. C. A. 103. "At firgt, in Englaud, if not hère, the con- 
ception of a rallroad was that it was, llke the King's liighway, open to ail 
wlio wlshed.to go upou it for the transportation of goods alongits Unes, and 
the earliest acts authorizlng their construction, proceeding upon this theory 
nnd the rules contained in the législation for the régulation of the 'tolls,' 
'tonnage,' 'rates,'; and 'charges,' were based upon that conception of their use. 
The idea that the rallroad owner should be himself a carrier of goods was at 
lirst ahnost wanting in tlie législation concerning railroads. Very soon, in 
the process of eyolution, he was authorized to beconie a carrier, others liaving 
the rlght, however, to share that business with him ; the rallroad owner niost 
conveniently-i^urnishiug the inotor power, whether of englues or other klnds. 
the trucks and carriages, just as he furnished tlie roadhed and Unes of rails. 
and this whether he himself or some other eontractor was the carrier of tlie 
goods. But the business of carriage was at flrst almost exclusively in the 
hands of other contractors than railroad owners, they occupying a relation to 
the Unes of rallway very much like that whlch in our day the express conipa- 
nies In this country bear to them, only the business of thèse 'carriers' was 
much more extensive, embracing ail goods, as well as sniall pareels for qulck 
delivery. Payipg the rallroad company its 'tonnage,' 'rates,' 'tolls,' and 
'charges' for the use of the road, thèse outside carriers depended largely, If 
not wholly, for their profits upon compensation for the accessorial service of 
collection and delivery, including partlcularly the cartage of the goods. Xat- 
urally they charged a lump suni to their customers, which eovered the com- 
pensation for their own accessorial service and the charges whlch they paid 
to the railroad company, there being no séparation or distinction between the 
two, any more than in the old-fashioned land carriage, as far as the shipper 
was concerned, but In the settlement between the rallroad company and the 
'carrier' the distinction appeared." 

We may now proceed to examine the other American décisions in an at- 
tempt to ascertaln what f acts may be consldered in determiniug whether or 
not the circumstances of carriage are simllar,, and perhaps a chrouological 
review of the leading authorlties wlll be the most convenient. 

The flrst important case construing section 2 is that of the Circuit Court 
In Interstate Commerce Commission v. B. & O. R. R. Co., 43 Fed. 37, decid- 
ed in 1890. The Commission had ruled that the sale at reduced rates of a 
party rate ticlset for the transportation of ten or more persons unjustly dis- 
criminated against other passengers. This rullng was disapproved by the Cir- 
cuit Court in an opinion contalnlng the following connnent upon this section: 
"Again, the testiniony establishes that party rate tickets seeure patronage 
that yields large revenues to the respondent, and that the withdrawal of those 
tickets would almost entirely destroy that patronage, for it appears that the 
rate is as high as can be made without puttlng it beyond the reach of those 
who are the main puychasers. Are ail thèse considérations to be left out of 
the account in deterniining whether there has been 'like and conteniporane- 
ous service' 'under substantially similar circumstances and conditions'? Does 
it dépend solely upon whether party rate passengers and those holding sin- 
gle ticlsets occupy the same cars, hâve the same accommodations, and are 
traveling from the same point to. the same destination? Is that the full 
meaning of 'similar circumstances and conditions'? The ansvver — whlch the 
question itself seems to suggest — is that the phrase has a much larger and 
more comprehenslve meaning, else Oongress could not consistently hâve rec- 
ognized mileage, or excursion, or commutation tickets, for ail thèse trespass 
upon the narrow ground on whlch the contrary view rests. To give the act 
its proper interprétation, the phrase must be held to include circumstances 
and conditions afïecting the business interests of the carrier and of its pa- 
trons, or, in other words, circumstances and conditions of a commercial char- 
acter, wliich, while they should not exclude or override the considération of 
what is Just and reasonaWy advantageous to those not so situated as to be 
aWe to avait themselves of réductions ofCered to the gênerai public, should 
be so recognlzed as not to be prejudicial or unjust to any, and yet, upon the 
whole, to promote the interest of ail concerned in the bénéficiai opération of 
the act." 



509 

The Suprême Court of the United States affirmed the décision of tlae Cir- 
cuit Court in 1891. 145 U. S. 263, 12 Sup. Ct. 844, 30 L. Ed. 699. While the 
l'oregoiug expression of the Circuit Court was not commented upou, the Su- 
prême Court seemg in substance to hold that even under section 2 some con- 
sidération may be glven to the business interest of the carrier aud other mat- 
ters whieh, aîthough intima tely reiated to the matter of carriage, oceur ei- 
ther before the trafflc is offered to the carrier or after its delivery at desti- 
nation. Referrlng to section 22, the court says : "It may even admit of seri- 
ons doubt whether, if tlie mlleage, excursion, or commutation ticliets had not 
been meutioned at ail in this section, tliey wonld hâve f alleu wlthln tlie pro- 
hibition of sections 2 and 3. In other words, wliether the ullowance of a re- 
duced rate to persons agreelng to travel 1,000 miles, or to go and retu-rn by 
the same road, is a 'lilie and contemporaneous service under substantlally 
slmllar conditions and clrcumstances' as is reudered to a person who travels 
upon an ordluary single trip tlcliet. If it be so, then, under state laws for- 
biddlng unjltst discriminations, every such ticket issued between points with- 
in the same state must be illégal." 

In 1896 the Suprême Court declded the case of T. & P. lly. Co. v. I. C. 
0., 162 U. S. 197, 16 Sup. Ct. 666, 40 L. Ed. 940, commonly knowu as tlie 
"Import llate Case." Without going into the facts of this case, it is suffi- 
cient to quote what Is thereln sald of the nieaulng of section 2. Tlie lauguage 
of the court is as foUows: "The principal purpose of the second section is 
to prevent mijust discrimination between shippers. It Implies that, In decld- 
ing whether différences in charges, in glven cases, were or were not unjust, 
there must be a considération of the several questions whether the services 
rendered were 'like and contemporaneous,' whether the klnds of traffic were 
'like,' whether the transportatlon was effected under 'substantlally slmllar 
clrcumstances and conditions.' To answer such questions in any case comiug 
before the Commission requires an investigation into the facts ; and we thlnk 
that Congress must hâve intended that whatever would be regarded by com- 
mon carriers, apart from the opération of the statute, as matters which war- 
ranted différences in charges, ought to be considered In fornilng a judgment 
whether such différences were or were not 'unjust.' Some charges mlght be 
vmjust to shippers ; others mlght be unjust to the carriers. The rlghts and 
interests of both must, under the terms of the act, be regarded by the Com- 
mission." It may be observed that Mr. .Tustlee Harlan, in his dissenting opin- 
ion, contended that the f act that one shipment orlglnated in Europe and the 
other lu New Orléans was not a fact wliich wonld render dissimilar the trans- 
portatlon of the two classes of frelght from New Orléans to San Francisco ; 
but the majorlty of the court apparently did not agrée to this proposition. 

The case of Wight v. U. S., 167 U. S. 512, 17 Sup. Ct. 822, 42 L. Ed. 258, 
declded early In 1897, turned directly upon the application and meanlng of 
the words "clrcumstances and conditions" as used in section 2. This case 
is discussed at length by Interveners and défendants, and should be carefully 
analyzed, in order that Its meanlng may not be misconstrued. Thèse facts 
appeared : One Breuning, a dealer in béer at rittsburg, had a warehouse 
adjoinlng the track of the Pan Handle road, and béer shipped by that line 
from Cincinnati was dellvered directly Into his warehouse at the tarlffi rate 
of 15 cents. The warehouses of his competltors at Pittsburg were not locat- 
ed upon either the Pan Handle or the Baltimore & Ohlo roads, and béer 
transported from Cincinnati to Pittsburg for thèse competltors by either line 
had to be carted from the station to thelr warehouses. The rate by both 
Unes being 15 cents, it was, of course, to Breuning's interest to ship by the 
Pan Handle, as he would thereby obtaln delivery into his warehouse and save 
cartage charges. For the purpose of obtalning a part of Breunlng's business, 
the Baltimore & Ohlo allowed him the cost of cartlng béer from its station 
In Pittsburg to his warehouse upon the Pan Handle tracks, and the question 
before the court was whether such allowanee violated section 2. In dlspos- 
ing of the case Mr. .lustice Brewer used the foUowing language : "Whatever 
the Baltimore & Ohlo Company mlght lawfully do to draw business from a 
competing line, whatever Inducements it mlght offer to the eustomers of that 
competlng Une to Induce them to change thelr carrier, is not a question in- 
voived in this case. The wrong prohibited by the section is a discrimina 
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tlOE between shlppets. It was deslgned to compel every carrier to glve equal 
rights to ail shippers over Its own road, and to forbld it by any device to 
enforce hlgher charges against one than another. ♦ • • And section 6 of 
the act, as amended in 1889, throwS light upon the Intent of the statute, for 
It requires the common carrier, in publishlng schedules, to 'state separately 
the terminal charges and any rules or régulations which in any wise change, 
affiect, or détermine any part or the aggregate of such aforesaid rates and 
fares and charges.' It was the purpose of the section to enforce equality be- 
tween shippers, and it prohibits any rebate or other device by which two 
shippers, shipping over the same Une, the same distance, under the same clr- 
cumstances of carriage, are compelled to pay différent priées therefor. It 
may be that the phrase 'under substantially slmilar circumstances and con- 
ditions,' found in section 4 of the act, and where the matter of the long and 
short haul Is considered, may bave a broader meaning or a wider reach than 
the same phrase found in section 2. It wlll be time enough to détermine that 
question when it is presented. For this case it is enough to hold that that 
phrase, as found in section 2, refers to the matter of carriage, and does not 
include compétition." It will thus be seen that the court held In this case 
that the words "circumstances and conditions," as used in section 2, refer to 
the matter of carriage by the Une transportlng the trafflc, and not to the cir- 
cumstances and conditions of carriage on a competing Une. The court dld 
not deflne the meaning of the term "matter of carriage," and It seems, there- 
fore, proper to seek the true meaning of that term in the earlier décisions 
wjilch hâve been noted. 

United States v. Chicago & Northwestern Ey. Co., 127 Fed. 785, 62 C. C. 
A. 4(i."), decided by the Circuit Court of Appeals In 1904, Involved the rlght 
of the United States government ta claim the benefit of defendant's party 
rates for the transportatlon of soldiers. The court held that the government 
was not entltled to the party rate, assigning as reasons which constitute dls- 
simllarltj' In the circumstances and conditions of carriage between the ordl- 
nary party using the party rate ticket and the government's soldiers, the fol- 
lowing: "(1) The party rate ticket Is llmlted, whereas the government re- 
quires a ticket of unllmlted service. (2) The government does not pay in ad- 
vance for Its ticket, but only settles after a considérable perlod of time, and 
often after much annoyance and Inconvenlence, and sometimes actual déduc- 
tion. (3) Many amusement cOmpanies and slmilar organlzatlons could not 
travel If obllged to pay the regular rate of fare. The glving of thèse reduced 
fares stimulâtes this klnd of business and adds to the revenues of the rail- 
ways, wlthout any correspondlng Increase in the cost of opération. (4) While 
thèse tickets are only sold from point to point on the Une of a partlcular rall- 
way, It Is reasonably certain that the company wlll buy more than the one 
ticket in going from place to place. (5) The traveling of amusement compa- 
nies stimulâtes other klnds of travel. The performance of a great singer at 
some point upon the Une of rallway mlght Induce hundreds of other persons 
to buy tickets to the same point, while the movement of ten soldiers would 
hâve no such effect. (6) The government Is not in any way In compétition 
wlth any other members of the public in the movement of Its troops, and 
hence there can be no unjust discrimination." 

Whether ail of the reasons assigned could properly be considered by the 
court, in vIew of the décision In the Wight Case, was serlously questloned 
by the majority of this Commission In its opinion In the Matter of Party Rate 
Tickets, 12 Interst. Com. R, 95, decided April 8, 1907 ; but the fact remalns 
that the United States Circuit Court of Appeals, composed of Judges Gross- 
cup, Baker, and Bunn, did consider the facts mentloned as coustltuting dls- 
simllarlty of circumstances and conditions, and this in a décision rendered 
seven years after the décision In the Wlght Case. Certalnly the reasonable 
Inference is that the Circuit Court of Appeals vras of opinion that the rea- 
sons stated came within the term "matter of carriage," as used in the Wlght 
Case, as being conditions précèdent or subséquent so intlmately and indlssol- 
ubly eonnected wlth the carriage, and so reactlng upon the carrier as a re- 
suit of the carriage, as falrly to corne wlthln the phrase "matter of carriage." 

It Is suggested that défendants' rules are such that it may examine into 
the ownership of property offered for transportatlon, and that to sanction 
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the rules In question is to hold that a carrier may make a différence In rates 
depending upon the person who offers It for transportatlon ; that the rate 
made must apply to the shipment, not to the shipper. But thèse suggestions 
do not go to the point In dispute. Of course It Is not lawful to allow a dif- 
férence in rate for the same service because one shipper is a farmer aud an- 
other a physician, or to apply one rate upon a shipment where absolute own- 
ershlp vests In the shipper and another rate upon a slmllar shipment where 
the shipper Is merely a ballee. But the case hère presented involves a fun- 
damentally différent question, namely, vvhether a carrier, under section 2, may 
make one rate for a Consolidated car load— made up of packages Intended for 
varlous consignées at destination — and a différent rate for a car load of llke 
trafflc Intended for delivery to a single consignée. Is there such simllarlty 
between the two classes of traffic "in the matter of carrlage" as will bring 
the carrier wlthln the opération of the second section? It Is not necessary 
to make any flnding concerning the reasonableness of the différence In charges, 
for If substantial simllarlty be found unreasonableness will be presumed, while 
if substantial dlssimilarlty be found reasonableness will be presumed, so far 
as the second section Is concerned. In other words, when substantial dlssim- 
ilarlty is shown the nonvlolation of section 2 is establlshed. 

The English cases, as I conceive, dld not Involve the question now before 
us, but only decided that the same rate must be applied to ail Consolidated 
shipments, or paeked parcels, regardless of the business occupation of the 
shipper. The only case In thls country dlrectly in point Is the case of Lund- 
quist V. G. T. W. By. Co. et al. (O. C.) 121 Fed. 915, whereln the court de- 
nied the clalm of the forwarding agent mainly upon the ground that the 11a- 
blllty of the carrier to a greater number of suits In case of damage to a car 
load owned by several persons created such a dlssimilarlty of circumstances 
and conditions as would avoid the opération of the second section. It is true 
that this basls for the décision bas been more or less criticised. In the Buck- 
eye Buggy Company Case, supra, we expressed the opinion that, although 
there may be weighty reasons why rules agalnst forwarding agents ean and 
should be adopted, liability to a greater number of suits is not a matter of- 
practlcal Importance. Kevertheless the Lnndquist Case decided the précise 
question and Is an authority not to be lightly disregarded. 

It seems clear that the exceptions to section 2 expressly enumerated in the 
twenty-second section, the décisions of the courts, and the rulings of thls 
Commission tend strongly to show that wlthin certain limits the business in- 
terest of the carrier and the direct resuit of the transportatlon upon the rev- 
enues of the carrier may operate to create dlssimilarlty in the matter of car- 
rlage sufflcient to avoid the opération of the second section. In the Party 
Kate Case the Suprême Court sald that it may admit of serions doubt wheth- 
er, if mlleage, excursion, or commutation tickets had not been mentioned at 
ail in section 22. they would hâve fallen withln the prohibition of section 2 ; 
whether the allovs-ande of a reduced rate to persons agreelng to travel 100 
miles, or to go and return by the same road, "is a llke and contemporaneous 
service under substantlally slmllar conditions and circ-umstances" to that reu- 
. dered to persons who travel upon ordlnary single trip ticiiets. 

The only différence between the single trip and the excursion ticket pas- 
senger between the same points is that the excursion passenger agrées to re- 
turn by the same or some designated route, while the single trip passenger 
may never return, or may return by a différent route. Although there is no 
différence, so far as the physlcal transportatlon is concerned, there is a dif- 
férence in the amount of trafflc and revenue secured to the carrier. What- 
ever may be sald of the weakness of this argument, because such tickets are 
exeepted by the statute itself, does not apply to the party rate ticket, whlch 
is not mentioned in the statute, but Is sanctioned by the Suprême Court under 
section 2. That décision might bave been rendered Verbatim as well after 
the Wlght Case as before, aince the party rate ticket is not :1ustified by the 
compétition of rival carriers, but upon the ground of the business Interest of 
the carrier haullng the trafflc. Says the court: "If thèse tickets were with- 
drawTi, the défendant road would lose a large amount of travel, and the sin- 
gle trip passenger would gain absolutely nothing." 

Plalnly there Is no substantial physlcal différence In the transportatlon, be- 
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tvveen two glven points, of 10 persous who liave combiiied themselves into ,a 
party ând purchased a party ticket and df 10 individuals wlio hâve not com- 
bined themselves into a party. The opération of section 2 is avoided by the 
party rate, not by reason of physlcal différences in the transportation, but by 
reason of Increased traffic and revenue secured to the carrier. This case, 
read in connection with the Wight Case, throws light upon what constitutes 
"the matter of carriage," and gives to section 2 a broader construction tlaau 
is contended for by complainant. It uiay be added that any other holding 
would be inconsistent with the ruling of the Commission (Tariff Circular No. 
15a, p. 61, rule 53) which reeognizes the right of carriers to issue excursion 
ticlcets and to iimit their use to members of a particuiar association or Soci- 
ety or to delegates to a particuiar convention. This ruling, it is to be noted, 
lias been reissùed since the Commission's décision of April, 1907, iu the mat- 
ter of party rate tickets. 

The Commission has also impliedly approved tariffs which provide a half 
rate upon machinery returned to a factory for repairs and ordered répara- 
tion upon the basis of such a tarife. Minneapolis Threshing Machine Com- 
pany V. 0., R. I. & P. Ry. Ce, 13 Interst. Com. R. 128. No such tariff. can 
be légal if, in determinlng whether or not one shipment as compared witli 
another is trafasported under substantially similar circumstances and condi- 
tions, the carriers and the Commission niay not consider what happened btv 
fore the trafflc was offered for transportation at the point of orlgin or after 
It Avas delivered bythe carrier at point of destination. If two pièces of ma- 
chinery are sent toa factory for repairs, oue of which originally came from 
the factory to which it is returned and the other from a différent factory, 
it will hardly be contended that there is any dltterence In the physical car- 
riage of the two shîpnients. The only distinction is that one of the ship- 
ments was originally carried ont from the factory over the railroad by which 
it is returned. The différence in rate is justlfled, if at ail, by a condition 
précèdent to the oiïer of the shipment to the carrier for transportation to 
the factory. In like manner it would seem that proportional rates, spécial 
Import and export rates, and other similar différences in rates, can be jus- 
tified by the carrier mailing them only upon the basis of conditions précèdent 
or subséquent to the particuiar carriage for which the lower rate is made. 
It would be extremely difîicult, for example, to explain upon any other the- 
ory the lawfuliiess of a milling in transit rate from the milling point to final 
destination. 

To sum up the décisions under section 2, we flnd in the Wight Case that 
compétition of a rival carrier is not a difCerentiating circumstance ; tliat the 
section niust be construed iu conformity with section 6 and other substantive 
portions of the law. Under the Party Rate Case the f air business interest of 
the carrier may be considered as creating dissimilarity, subject to the gên- 
erai prohibitions of the act against unreasonableness of charges and unjust 
discrimination ; and this seems to leave almost unqualifled the statement of 
the Suprême Court respecting the section in the Import Rate Case: "We think 
that Congress must hâve inteuded that whatever would be regarded by com- 
mon carriers, apart from the oi^eration of the statute, as matters which , 
warranted différences in charges, ought to be considered In forniing a Judg- 
ment whether such différences were or were not unjust." This does not in the 
least offend the principle of the Wight Case, wherein it is annouuced that 
under section 2 considération may be given only to the "circumstances" and 
"matter of carriage," for the Suprême Court has not deflned the nieaning and 
scope of the "circumstances" and "matter of carriage," otherwise tlian in the 
décisions prior to the Wight Case, of which mention has been made. 

Accepting the forwarding agent in the capacity in which he asks considéra- 
tion as a shlpper, I hold that there is such substantial dissimilarity of cir- 
cumstanc-es and conditions relating to the matter of carriage that the rule 
of the second section does not apply. The Suprême Court has held that where 
"the circumstances and conditions of the particuiar carriage are such as to 
produee increased trafiic and revenue to the Une, as in the carriage of per- 
sons on party rate tickets, such circumstances and conditions will justify the 
carrier in making a lower rate for a party than for persons who do not 
form a party; and if such circumstances may be considered when they 
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operate to increase the carrier's business, it certaiuly seems i>roper to con- 
■sider the circumstances of a carriage wlilch reduces the carrier's revenue. 

The railroad is a carrier of both car load and less than car load freight. 
It Is under légal obligation to fumlsh cars, engines, warehouses, truckmen, 
and clerks for the handling of less than car load traffic. Being under thia 
obligation, it is difflcult to see how the carrier can be forced, against its will, 
to allow a thlrd party to corne In and assemble and distribute its paeliage 
freight and take the revenue which accrues from that service. If the for- 
warding agent may intervene in the transaction and perform the work of 
collection in cars and of distribution at the end of the carriage to the real 
consignées, it is évident that the opération diverts from the carrier to the 
forwarding agent whatever profit there may be in the accessorlal service of 
loading, unloading, and billing, and materially reduces the revenue which is 
properly applicable to the maintenance of the carrier's less than car load 
plant. In the United States it would not be contended that the forwarding 
agent could require the carrier to give him the use of its tracks for the 
transportation of freight in the forwarder's vehicles; and it would seem that 
the carrier, being under the légal obligation to perform the carriage, may also 
lawfully clalm the right to perform the incidental, but really intégral, part 
of the carriage, to wit, the consolidation of package freight into cars, and 
that the withdrawal of this service from the carrier constitutes a substantial 
différence in the matter of carriage. 

ïhe consolidation of an occasional car load of package freight and its car- 
riage at car load rates would not appreciably affect the revenues of a carrier. 
But under the conditions existing in Officiai Classificatiou territory, where there 
is a car load rating for practically every article of commerce, and an almost 
unlimited privilège of carriage at car load rates of différent articles sent by 
one shipper to one consignée, It cannot be doubted that the change asked by 
complaiuant would materially dimlnish the carrier's revenue. If 1 per cent, 
of a carrier's traffic were changed from the less than car load to the car load 
class, the resuit would be unlmportant ; but if, with no change in the aggre- 
gate volume of traffic, 50 per cent., or even 20 per cent., of its traSBc were 
so transferred, the carrier's revenue might be so serlously reduced as to 
force an entire readjustment of its freight schedules. I am of opinion that 
thèse are matters of carriage which ereate substantially dissimilar circum- 
stances and conditions and avoid the opération of the rule of section 2, more 
especially as no discrimination results against the real shipper of the goods. 

It is not asserted that ail the circumstances mentioned in the foregoing 
statement of the évidence may be considced as creating disslmilarity under 
section 2; but I am convinced that, for the purposes of this case, it is proper 
to take into aceount such facts as directly affect the business interest of 
the carrier, the interests of its less than car load patrons, who cannot use the 
forwarding agency, the somewhat Increased liability of the darrler in case of 
loss or damage to the goods, and the fact that the forwarding agent under- 
takes to render a service for which the carrier has provided facilities, and to 
perform against the carrier's will an intégral part of the carriage of small 
shipments. Moreover, the right of the carrier to make a car load rate and 
a higher less than car load rate is well established. To say that a carrier 
has the right to provide car load and less than car load rates, and yet can 
be compelled to allow car load rates on less than car load shipments when 
comblned by a forwarder or other agent, that the principal shall be denied 
what his agent can demand, is to advance a proposition which seems, not only 
without support in the law, but at variance with its provisions. 

It is not only the right, but the duty, of the Commission to look through 
the form to the substance of a transaction. Courts anc^ witnesses may some- 
times be estopped in actions at law from considering or showing the real 
merits of a case by strict rules of évidence or pleadlng. But any such re- 
striction upon the Commission would be against public policy, inasmuch as 
our décisions aflCect the shipping public and the carriers of the couutry gen- 
erally, as well as the parties to a particular case. It is one of the best-known 
and most universal i-ules of equity that the rights of the party having the 
bénéficiai interest, rather than the party holding the mère légal title, shall 
be considered and enforced. 

166 F.— 33 
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Applylng this princlple to the présent case, the real parties In înterest are 
the carrier , and the persons who désire to secure the transportation of less 
than car load f reight. So long as each lëss than car load shlpper Is eharged 
the published less than car load raté, either directly or through the agent 
Vfixom lie employs to ship his frelght, he certainly can make no claim of 
unjust discrimination under the most ironclad construction of section 2. View- 
ed In thls light, the elaborate argument of the forwarding agent fails to be 
in any degree convlncing. He appears merely as a scalper of f reight rates, 
a person who makes his living eut of a scheme and devlce whereby his 
patrons secure transportation of less thàn car load shipments at rates less 
than those offered by the carriers' public tariff. Indeed, it seems pertinent to 
inquire whether, if complainant's contention is correct, the publieity require- 
ments of the act in respect of rates would not be vlrtually defeated. Clearly 
the less than car load rates would not be those named in published tarifes, 
but such as might be agreed upon between the forwarding agent and the 
shipper; and if the rates actually secured by less than car load shippers 
through the intervention of the forwarding agent are just and lawful, why 
should not the carrier be permitted to efifect the same resuit by direct bar- 
gaining with the shipper? Can the same thing be lawful when done by the 
forwarder and a punishable offense when done by the carrier? 

I do not concède that the forwarding agent Is the real shipper, nor is he a 
cartman. The cartman performs his service and charges for it. ïhat is the 
whole transaction. Neither he nor his charge has any relation to the rail- 
road or to railroad rates. But the forwarding agent exlsts by and through 
his relations to railroad rates. His opportunity to do business dépends upon 
his ability to secure the transportation of a given article cheaper than the 
charges for its carrlage If ofCered directly by the actual shipper, who is his 
client. The évidence before us shows that the gênerai practice ôf the for- 
warding agent is to render a bill to the real shipper, showing separately the 
items of cartage and f reight, and thls is conflrmed by the stàtement of inter- 
vener's counsel at the hearing: 

"Mr. Slusser: Tou do understand that it Is your company that pays the 
frelght rates on less than car load shipments, that you pay according to your 
welght a proportionate share of the frelght rate from the point of origin to 
the point of destination, atid that you simply pay the forwarding agent as 
a forwarder for shlpping the goods." 

This View Is supported by such judicial définitions as I am able to find 
of the word "forwarder": 

"A forwarder is one who, for compensation, takes charge of goods intrusted 
or directed to him, and forwards them ; that is, puts them on their way to 
their place of destination by the ordlnary and usual means of conveyance, or 
according to the Instructions he recelves. Where he has a warehouse for 
the réception and safe-keeplng of the goods until they can be forwarded, he 
unîtes the twofold occupation of warehouseman and forwarder. His occupa- 
tion is further distinguished from that of the carrier by the circumstance that 
he has no inte^est in and reeeives no part of the compensation that is paid 
for the carrlage and due delivery of the goods. An express company, whieh 
holds out to the public that it will take goods or parcels to be delivered at 
certain points or places, and which reeeives a compensation for the carrlage 
and delivery, Is a common carrier, fend not a forwarder." Place v. Union 
Ex. Co. (N. Y.) 2 Hilt. 19, 25. 

"A forwarder of merchandise, who malntains a warehouse for the receipt 
of goods and fprwards them therefrom by common carriers to such destina- 
tion, is not a common carrier, nor liable as such." Koberts v. Turner (N. Y.) 
12 Johns. 232, 7 Am. Dec. 311. 

"A forwarder is a person who reeeives and forwards goods, taking on him- 
self the expense of transportation, for which he reçoives a compensation from 
the owners, but who has no concem in the vessels or wagons by which they 
are transported, and no interest in the frelght." Schloss v. Wood, 17 Pac. 
910, 11 Oolo. 287. 

In the light of thèse définitions it Is seen that the forwarding agent, as 
he appears in the présent case, is quite différent from the agent whose ac- 
tivities hâve been described in the f oregoing décisions. He has no interest in 
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the freight, but he bas a declded Interest In tbe freight rate. In the last 
analyste he is not paid by the real shipper of the goods for hls services, but 
dlvides wlth sueh shipper the différence between car load and less than car 
load rates. If there were no différence between the two rates, hls occupation 
would be gone. 

Looklng at the substance of the transaction, It is apparent that the real 
shipper — the person who furnishes the goods, desires thelr transportation, 
and pays the freight rate — ean malie no allégation of discrimination, unjust 
or otherwlse, for he is charged preclsely the same amount as any other shipper 
of the same amount of llke trafflc between the same points. If the real ship- 
per cannot complaln, it is difflcult to see on what theory his agent can do so. 
Holding, as I believe we should, that when the forwardlng agent collects traf- 
flc from varlous owners and forwards It to various consignées he is not a 
shipper, but merely a forwarder, it follows that he has no just complalnt 
so long as he is allowed the same rates as other forwarders ; but no question 
of discrimination between forwarders is hère presented. Moreover, the Su- 
prême Court seems to hâve decided in the Wlght Case that the rule of section 
2 applies only to shlppers. Speaking of this section the court says: "ïhe 
wrong prohibited by the section is a discrimination between slilppers. It was 
deslgned to compel every carrier to give equal rlghts to ail shlppers over its 
own road and to forbid it by any device to enforce hlgher charges against 
one than another." This language tends strongly to support the idea that the 
section prohlbits discriminations between shlppers, not between physlcal 
car loads of freight, and that so long as shlppers are given equal rates for 
simllar services no violation of the section occurs. 

In order that the views herein expressed may not be misapprehended, I 
add a summary of my conclusions and a brlef statement regarding their 
application. The question whether eircumstances and conditions are substan- 
tlally simllar, within the meaning of the second section, is a question of fact, 
to be determined In each case as it arlses. In determining this question of 
fact the Commission Is not conflned to the physlcal act or incidents of trans- 
portation, but may within limits take into aecount matters affectlng the 
interest of carriers and the public which occur before the traffic is offered for 
carrlage or after its dellvery at destination. Upon the record in thèse cases, 
and for the reasons above stated, I flud as a matter of fact that car load 
traffic offered by a forwardlng agent or other person acting In a simllar capacl- 
ty, and conslsting of less than car load shlpments of diverse ownershlp, is 
not transported under substantially simllar eircumstances and conditions as 
compared wlth like car load traffic of single ownershlp ; and from this find- 
Ing it follows as a conclusion of law that the refusai of car load rates to 
such forwardlng agent or other person Is not "unjust discrimination" as that 
term is used In the second section. In other words, where the eircumstances 
and conditions are In fact substantially dissirallar the carrier has the légal 
right, if It chooses to do so, to make a reasonahle différence in rates. It is 
for this reason that the déniai of car load rates to the forwarder is not 
unlawful. 

But, whlle substnntial dlsslmilarlty carries the rlght to make a différence 
In charges, it obvlously does not compel a différence. The eircumstances and 
conditions may be distlnctly unlike, and yet the rates properly the same. For 
example, the law does not requlre car load and less than car load rates on any 
commodity. It permits the carrier to apply a unlform rate, If it be reasonable, 
without regard to quantlty. Therefore the allowance of car load rates on 
combined less than car load shipments of diverse ownershlp, although It can- 
not be compelled, Is nevertheless not unlawful — Indeed, may be commendable — 
If no undue préférence results to the less than car load shipper recelving such 
allowance. Whether undue préférence does resuit in a particular case is a 
question of fact, to be determined in an appropriate proceedlng. The carrier 
is free to exercise its discrétion in this regard, subject to the prohibition 
against unreasonable and discrlminatory charges. 

Under the conditions prevalliug in sonie sections of the country, notably In 
Western and Southern Classification territories, as outUued above, the car load 
rates accorded on Consolidated shlpments may lie entirely proper and lawful. 
There Is certain] y no presumption that they operate with dlscriminatlng effect 
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or are pthetwlse Illégal. So, too, there are certain commoditles, such as f ruita 
and vegetabléa, for instance, which are largely prodiiced In lèsB than car 
load quantities, ' biit whicti could not be markéted as tiiey mature on tlie less 
than car load' rates now established. To accommôda'te this trafic, wlilch is 
often and perhaps, jenerally handled by associations of growers, the carriers 
frequently allow car load rates on the eombiued shlpments 6f différent own- 
ers. I perceive riothing unlàwful in this practice. On the contrary, It seems 
to be advantagêous both to the carrters and the shippers. In short, thére 
appears to be a legitimate fleld withîn whleh carriers may with proprlety al- 
low car load rates on shipments of diverse ownership. Under proper restric- 
tions, and in accordance with sultable and deflnlte provisions in tariffs or 
classifications, there ean be no valid objection, so far as I am aware, to the 
allowance of tbls privilège, provided it does not operate with discrimina ting 
effect. 

But that Is not àt ail the Issue , Involved in thèse cases. It is one thing 
to say that carriers may in certain cases and under certain conditions allow 
car load rates on Consolidated shlpments. It is quite another thing to say 
that they must do so In ail cases and Under ail conditions. This is the précise 
point In dispute, and I am constrained to décide it againt the complàinant. I 
do not undertake to say to what estent or under what circumstances a carrier 
may lavffully accord car load rates on shipments of diverse ownership, for 
no such question Is hère presented. I merely hold that no carrier can be 
compelled to allow car load rates on such shipments because thé circumstances 
and conditions of carriage are substantially dissimilar wlthin the meaning 
of the second section. In my judgment, the forwarding agent, the commission 
dealer in freight rates, who seeks to buy transportation at Wholesale and sell 
It at retail on his own terms, is not entîtled to the order sought in thèse pro- 
ceedings. 

Thèse considérations lead to the conclusion that the rules in question do 
not violate the second section of the act, and are therefore not unlàwful. 

I am authorlzed to say that Commissioner HARLAN unités in this dissent 

Wm. S. Jenney and Douglas Swift, for complainants. 
Henry L,. Stimson and P. J. Farrell, Sol., for Interstate Commerce 
Commission. 

Before LACOMBE and WARD, Circuit Judges, and MARTIN, 
District Judge. 

PER CURIAM. A majority of the court is in accord with the 
reasoning and conclusions expressed in the dissenting opinion of the 
Chairman of the Commission, and do not think it necessary to add 
anything to his exhaustive discussion of the questions presented. 

An injunction will be granted, suspending the opération of the order 
of June 32, 1908. Inasmuch as both sides upon the oral argument 
agreed that the facts were fully presented, this application may, if ail 
parties consent, be turned into a submission on final hearing and dis- 
posed of accordingly. 



In re COVENTRY EVANS FURNITURB CO. 

(District Court, N. D. New York. January 20, 1909.) 

1. Bankeuptot (§ 330*) — Claims—Peoof— Considération. 

Under Bankr. Act Julyl, 1898, c. 541, § 57a, 30 Stat 560 (U. S. Comp. 
St. 1901, p. 3443), relating to proof of clalms against a bankrupt's estate, 
whether the claim consists of a note or instrument In writing or on 
account or for money loaned, the proof must state the considération and 

•For other cases see same topic & S numbbb lu Dec. & Am. Olgs. 1907 to date, & Rep'r Indexes 
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give facts which will enable the trustée and ereditors to ascertain tJie 
adequacy theréof and the justice and legality of the claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 519; Dec. 
Dig. § 330.*] 

2. Bankruptcy (§ 340*) — Pëoof of Claim— Eitect. 

Proof of claim in bankruptcy whicli compiles with Bankr. Act July 
1, 1898, c. 541, § 57, 30 Stat. 560, 561 (U. S. Cttmp. St. 1901, p. 3443), 
prescriblng the requlsites of such proof, establlshes the claim and eu- 
titles it to allowance in the first instance, shifting the burden of over- 
throwing it on the trustée when appointed, and on the creditors of tlie 
bankrupt if they contest. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

3. Bankruptcy (§ 330*) — Proof of Olaims— Allowance. 

If proof of claim against a bankrupt's estate does not comply with 
Baukr. Act July 1, 1S98, c. 541, § 57, 30 Stsit. 560, 561 (U. S. Comp. 
St. 1901, p. 3443), prescribing the requisltes thereof, It is not entitled 
to allowance, and. If allowed, the trustée, when appointed, may hâve it 
expunged, unless it is corrected by amendment or established by proof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 519; Dec. 
Dig. § 330.*] 

4. Bankruptcy (§ 330*) — Claim— Proof— "The Considération." 

Proof of claim against a bankrupt's estate, reeiting generally that thera 
was a considération for the debt, does not comply with Bankr. Act July 
1, 1898, c. 541, I 57a, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443), requiring 
that the proof must state "the considération." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 519; Dec. 
Dig. § 330.*] 

5. Bankeuptcy (§ 330*) — Claims— "Pboved." 

A claim against a bankrupt is "proved" and entitled to allowance only 
when it Is properly verified and glves "the considération" therefor and 
contains the other statements required bv Baukr. Act July 1, 1898, c. 
541, § 57a, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 519; Dec. 
Dig. § 330.* 

For other définitions, see Words and Phrases, vol. 6, p. 5747.] 

6. Bankbuptoy (§ a33*) — Claims— Proof. 

Proof of claim against a bankrupt's estate, based on a note alleged to 
hâve been executed by the bankrupt to which the original note was 
attached, reeiting that it was given "for value received," did not state 
the considération for the note as requircd by Bankr.. Act July 1, 1898, e. 
541, § 57a, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443), and w'as therefore 
insufiicient. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 519- Dec. 
Dig. § 333.*] 

7. Corporations (§ 422*) — Officehs— Déclarations— Admissions. 

The secretary of a corporation could not bind it by déclarations or 
admissions unless they acconipanied the doing of some authorized act. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1689; Dec. 
Dig. § 422.*] 

8. Evidence (§ 355*) — Documentary Evidence— Statement of Account. 

A written statement purporting to show an account of indebtedness 
by a bankrupt corporation to Its président, coutaining unswom state- 
ments of the corporation's secretary and referring to books and letters 
not in évidence, was Incompétent. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1484- Dec. 
Dig. i 355.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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9. Bankbuptct (§ 330*)— Claims—Proof— Argument— TJnçwokn Statement. 

A written statement of account, not based on the évidence In the 
case, but .on letters and bocks not proved and unsworu statements of 
the bankrupt eorporatlon's secretary not shovvn to hâve been made when 
he was transactlng the business to which the statements related, could 
not be considered as a legltlmate argument in support of the clalm In 
bankruptcy. ' 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 330.*] 

10. Bankeuptcy (§ 340*) — CLAiMS—ALLOVi'ANCE— Evidence. 

Evidence held Insufliclent to support the allowance of a claim against 
a bankrupt corporation for an indebtedness due its président. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

Review of décision of référée refusing to disallow and expunge 
f rom the list of daims proved and allowed the claim of $7,339.90 and 
interest thereon, which claim was originally presented by Charles W. 
Darling, but which now belongs to the Citizens' Trust Company of 
Utica, N. Y., executor of thé last will and testament of sa'd Darling, 
he having died during the pendency of this proceeding. 

Van Auken & Rica, for claimant. 
Grant & Wager, for trustée. 

RAY, District Judge. The Coventry Evans Furniture Company 
was a corporation, of which Charles W. Darling was président. The 
claim in question was duly signed by Charles W. Darling, and verified 
bv him I^ebruary 4, 1905, and filed with the référée in bankruptcy 
February 28, 190o. The claim was in the usual form, and states 
that the claimant, Charles W. Darling, "made oath and says that the 
Coventry Evans Eurniture Company, the person against whom a péti- 
tion for adjudication of bankruptcy has been filed, was at and before 
the filing of said pétition, and still is, justly and truly indebted to said 
déponent in the sum of seven thousand three hundred and twenty- 
nine and *Vioo ($7,329.90) dollars; that the considération of said 
debt is as follows : A promissory note of said Coventry Evans Eurni- 
ture Company to deponent's order for the sum of $7,151.13, dated 
September 2, 1901, and interest thereon for five months from date; 
that no part of said debt has been paid; that there are no offsets or 
counterclaims to the same"; and the claim then states in the usual 
form that no security has been given or received therefor. The orig- 
inal note accompanied the claim, and reads as follows : 

"Utlca, N. Y., Sept. 2, 1904. Due . 

"Three months after date.we promise to pay to the order of Gen. C. W. 
Darling ($7,151.13) seveu thousand one hundred fifty-one is/ioo dollars, for 
value received, at Citizens' Trust Company of tJtica, N. Y. 

"No. • The Coventry Evans Furnlture Co. 

"Chas. J. Breen, Treas." 

The claim having been filed and allowed, the trustée when appoint- 
ed filed a pétition asking that the same be expunged and disallowed. 
Evidence was taken, and the référée refused to disallow or expunge 
the claim, and thereupon a pétition for review was filed, and the mat- 

*For otUer cases see same topic & s numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ter has been certifiée! to this court for its détermination as to the valid- 
ity of this claim. 

The trustée says that the claim was insufficient, in that the claim 
was in fact upon the note and that the claim failed to state the con- 
sidération for the note. The trustée further says that under the proofs 
no valid considération has been shown, and that it affirmatively ap- 
pears that the note was not properly executed so as to bind the Com- 
pany, not having been signed by the treasurer thereof , but by another 
member of the firm, John A. Breen, who signed the treasurer's name 
thereto. The trustée contends that the power to sign notes could not 
be delegated to another person, inasmuch as the by-laws require that 
notes be signed by the secretary and treasurer and countersigned by 
the président or vice président. 

Section 4 of article 37 of the by-laws of the bankrupt company reads 
as follows: 

"The secretary and treasurer shall hâve the care and custody of ail the 
funds and moneys of the corporation, and deposit same in the name of the 
corporation, in such bank or banks as the directors inay eleet. He sliall sien 
ail checks, drafts, notes and orders for the paynient of money, which shall be 
countersigned by the président or vice président." 

Subsequently, at a meeting of the board of directors, the following 
resolution was unanimously adopted, viz. : 

"Resolved, that Jeremiah O. Breen and ,Tohn A. Breen be, and they are, 
hereby authorized to sign the name of Charles J. Breen as treasurer of this 
Company to any and ail checks, notes, drafts, bills of exchange, promissory 
notes, made, executed, and issued for or on behalf of this compauy with a 
llke effect as if the same were made, executed, or issued by said treasurer." 

This resolution was adopted April 16, 1902, and at a meeting of 
the board of directors held January 19, 1903, the following resolution 
was unanimously adopted : 

"Motion made by Jeremiah O. Breen and seconded by John A. Breen that 
în the absence of the treasurer, Charles J. Breen, that Jeremiah C. Breen and 
John A. Breen hâve power to sign his name same as previous yeur." 

At the time the note was executed and signed, September 2, 1904, 
the secretary and treasurer, Charles J. Breen, was absent from the 
store which was the place of business of the company, and the note 
was signed in the form mentioned by said John A. Breen, who was in 
fact the secretary of the company. It was not countersigned by either 
the président or vice président of the company. There is no proof 
whatever as to the circumstances attending the signing of the note. 
It was produced by Darling when he filed his proof of claim, and 
by the claimant on the hearing. Possession of the note was évidence 
of its delivery, and it recites that it was given for value received. The 
évidence is all-sufficient to show that the note was signed by the per- 
son stated under the authority stated, and that it was delivered to 
Darling. 

On the hearing held on the application to expunge and disallow, the 
claimant asked to amend his claim, but the record does not show what 
disposition was made of the application. The claimant gave some 
évidence of a considération for the note, but same was ail given under 
objection, and the competency of the^ évidence was challenged, not. 
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however, on the ground that the claimant did not hâve the right to 
show considération, but on the ground that the évidence offered and 
given was incompétent and improper. 

John A. Breen, secretary of the company, was sworn on the hearing, 
and testifiéd that Charles J. Breen was the treasurer, but that he, John 
A. Breen, always did the signing, as the treasurer was not there. 
John A. Breen testified that a cashbook, journal, a ledger, daybook, 
and billbook were kept by the company, and that they were présent in 
court; also that he was familiar with the books and with the manner 
of bookkeeping employed by the company, and that the company em- 
ployed a regular bookkeeper. John A. Breen also testified that Charles 
W. Darling had transactions with the company involving money con- 
sidérations or other property or things of value, and that it appeared 
from the cashbook of the company that the first transaction was April 
11, 1903. The witness also testified that he could not recall from Per- 
sonal knowledge what happened in relation to the dealings of the com- 
pany with Darling. He said, '*! can tell what is on the books exactly." 
The following question was then asked: "By referring to the books 
and refreshing your memory, please state what happened on the date 
mentioned as shown by the books." This was objected to; that the 
witness could tiot state what the books show, and as incompétent and 
immaterial. The witness then said, "I can't recall four years back any 
more than you can." The objection was then overruled. The référée 
then said, "Witness will go on and tell what is in the book without 
your dictating to him." The claimant's attorney then said, "Proceed, 
Mr. Breen." The witness then said, "April 11, 1902, bills payable, 
Charles W. Darling, one thousand dollars." The following then ap- 
pears in the évidence: 

"Q. On that date does it appear that the cash account was charged with 
one thousand dollars? Mr. Gront: We object ; tho books show for them- 
selves. (Objection overruled. Exception.) A. ïhe cash account shows that 
we received one thousand dollars. Q. When was the next transaction, Mr. 
Breen, if any? I will ofCer tUls page 6 in évidence. Mr. Grant: We object 
to that as Incompétent and immaterial and not proven." 

The objection was overruled and exception taken, and page 6 of 
the cashbook was received in évidence. The witness then testified that 
he had no recollection of the transaction in regard to the $1,000 
except the entry in the book. The witness was then asked if there 
was any entry on the billbook relating to the transaction. Objection 
was taken that the billbook was the best évidence, and the witness 
said, "It appears April 10, 1902." The entries in the billbook were 
then offered in évidence, objected to as incompétent and immaterial, 
and that the book had not been properly proven. The objection was 
overruled, and the pages ref erred to received in évidence. Ail the 
évidence in regard to the entries in the books was taken under the same 
objections. The witness then testified that under date August 20, 
1903, there was an entry in the cashbook, "bills payable, General C. 
W. Darling, three hundred dollars." The page was put in évidence. 
The witness then testified that thé next entry was September 8, 1903, 
"General Dariing, one month's note, three hundred dollars." The 
witness then testified : "Thèse are ail items of cash received ? A. Yes, 
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It was cash from a note. We gave him our note and he gave us the 
cash." The witness then testified from the books that the next trans- 
action was October 15, 1903, General DarUng, three months' note, 
$300, and October 19th, bills payable, General Darling, $350. "We 
received that from him." And October 21st, "Bills payable, General 
Darling, three months' note, five hundred dollars." The witness also 
testified from the books that October 20th the company paid Darling 
$30 interest, and the witness said he was trying to tell it just as it was 
on the book. The witness also testified to three other items of bills 
payable, General C. W. Darling, $300 each, and one of $50, but it is 
évident that he was giving it ail from the book and not from memory. 
The witness gave no explanation other than this as to the giving of 
the note in question, and gave no évidence that the note in question 
was made up of the smaller notes vi'hich he referred to as appearing 
on the book. He gave no évidence showing or tending to show that 
the small notes were or were not paid, or that they were or were not 
included in the large note in question hère. 

At the next hearing, Edward C. Rice, one of the attorneys for the 
claimant, testified that, since the last meeting at which évidence was 
taken : 

"I hâve prepared a statement in "détail sliowing the items with référence 
to the boolis of the bankrupt nmklng up this claim, and this is the statement 
which has just been referred to by counsel. Références in the statement 
from the boolîs of the banljrupt and in the références made in the statement 
hâve been duly verifled by me to the same, are in ail respects true and 
correct as shown by the books and références made in the statement. lu the 
préparation of this statement I had the books of the bankrupt, and in con- 
nection with the préparation of the statement I examined whatever books 
and papers in the possession of the trustée I deemed would be likely to throw 
any light on the transaction of the claimant and bankrupt. As I hâve made 
up the claim, the total amounts to $7,131.83, which is just 70 cents more than 
the face of the note. This little difCerence I can't account for, except that it 
is in some computation of interest." 

Counsel for the claimant then offered the written statement and 
paper in évidence in support of the claim. Counsel for the trustée 
objected to the introduction of the paper as in no way connected with 
the original proof of claim, and objected to the use of the books and 
the entries made therein on the ground that the claimant was the prési- 
dent of the corporation and had control of the books, and that same 
were kept under his direction, and that entries made therein could 
not be used as admissions against the trustée and in favor of the claim- 
ant, the président of the corporation, and that claimant could not use 
the entries in the books kept by himself or under his control as prési- 
dent as admissions of indebtedness due himself; also that the books 
had not been proved; also that the books in no way referred to the 
note set out in the original proof of claim, and that the entries in the 
books are not shown to be in any way connected with the note in 
question ; also that the admissions of the bankrupt corporation are not 
compétent against the trustée, and that the witness did not make the 
entries in the books, and was not compétent to testify concerning 
them, and that the books were incompétent and immaterial. The ob- 
jections were overruled, and the statement prepared by Mr. Rice and 
referred to above was received in évidence. 
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On cross-examination the witness Rice testified that he clid not find 
mentioned or entered jn the books of the bankrupt the note in ques- 
tion hère, and that there was no journal entry of the transaction. Also, 
that ail the notes mentioned and contained in the statement put in 
évidence had been canceled, and were fbund in the possession of the 
trustée. 

The theory of the claimant is that, taking the books of the bankrupt 
concern kept by it and the entries therein contained as to transactions 
between the Company and C. W. Darlihg, such books showed notes 
owing to Darlihg from thé company Which, with interest, aggregated, 
deducting payments credited on the books, the exact amount of the 
note put in évidence and whiçh is the foundation of this claim. The 
contention is'that the bobks, without proof that they were correctly 
kept or that the entries were correct, show or are admissions by 
the Company that it owed Darling at différent timeS' certain notes given 
for money lôaned. Thèse notes were not put in évidence. They were 
ail canceled and in possession of the trustée, and presumâbly in pos- 
session of the Company when the trustée was appointed and took pos- 
session. 

The claimant contends that the fair inference is, and that the court 
is justified in drawing the infererice that, these smaller notes were 
figured up, deducting payments, and the amount thereof inçlùded in 
this large note held by Darling at the time of his death and presented 
with his pfoof of claim. The only ground for this inference is that the 
smaller notes with interest, deducting payments, amoutlt to the sum set 
forth in the larger note which is the basis of this claim. 

The claim filed is a mère statement that the company is indebted to 
Darling in the sum of $7,329.90, without any information as to the 
basis of suCh. indebtedness except that the considération for such debt 
is a promissory note of the company to Darling's order for $7,151.13, 
giving date. The considération of the note is not stated. 

That this proof of clairn' was a compliance with section 57a of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 5G0 fU. S. Comp. 
St. 1901, p. 3443] ) is not seriously contended. If the claim was on 
the note, an instrument in writing, évidence of indebtedness, the sec- 
tion requires that the considération for the note be stated. If a note 
is given for property, or money loaned or advanced, or for work, labor, 
and services, etc., as the case may be, the proof of clairn must so state 
and give facts in regard thereto which will enable the trustée and 
creditors to investigate and ascertain the considération and justice of 
the claim. If the claim is for a debt for work, etc., or money loaned, 
or property sold, etc., and no note has been given, the proof of claim 
should state the considération and give facts which will enable the 
trustée and creditors to ascertain the adequacy of the considération and 
the justice and legality.of the claim. Whether the claim be on a 
promissory note, other instrument in writing, or on an account, or 
for money loaned, etc., the proof of claim must state "the considéra- 
tion" for the debt. A proof of claim which compiles with the require- 
ments, of; section 57 establishes the claim, entitles it to allowance in 
the first instance, and thro^vs the burdeii of overthrowing it on the 
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trustée when appointed, and on the creditors of the bankrupt if they 
would contest. Whitney v. Dresser, 300 U. S. 532, 26 Sup. Ct. 316, 
50 L. Ed. 584, and cases there cited. If it fails to do this, it is not 
entitled to allowance, and, if allowed, the trustée when appointed may 
hâve it disallowed and expunged, unless it is corrected by amendment 
or established by proof. The proof of daim must set forth "the 
considération," not a gênerai statement that there was a considération. 
The claim is "proved" and entitled to allowance only when it is prop- 
eily verified and gives "the considération" therefor and contains the 
other statements required. It is not sufficient to say that the bankrupt 
is indebted to claimant in a certain sum, and then say that the considér- 
ation for the debt is a written promise to pay it reciting "for value 
received." True, this written promise also acknowledges a considéra- 
tion for the promise, but it does not give the considération as required 
by section o7a. In Whitney v. Dresser, supra, the claim set forth the 
considération with great particulàrity. In re Stevens et al. (D. C.) 
5 Am. Bankr. Rep. 806, 107 Fed. 243, where the claim was founded 
on notes, indorsements, etc., Wheeler, D. J., said: 

"The requirement by Bankr. Act, §§ 57a, 57b. of a statement of the con- 
sidération and payments, Is of more than gênerai allégations in thèse respects, 
whlch might be snfflclent In a déclaration agauist the bankrupt upon thèse 
causes of action, and extends to the particulars of each, for the information 
of the trustée and those interested in the es ta te, but not beyond what re- 
lates to the claim as it accrued to the claimant." 

In Re Stevens et al. (D. C.) 104 Fed. 325, it was held: 

'The amount advanced upon each note is the considération of that note, 
and that considération is by law expressly required to be stated in the proof 
of claim, whieh ineludes to wliom, and when, it moved." 

Also, "for each of thèse several necessary requirements the objec- 
tions must be sustained." See, also, Blue Ridge Packing Co. (D. C.) 
11 Am. Bankr. Rep. 36, 125 Fed. 619 ; In re Scott, 1 Am. Bankr. Rep. 
553, 93 Fed. 418. 

If the considération for the note in question hère was other notes 
of thé Company, such notes should hâve been alleged, with the considér- 
ation therefor, so as to show they were not mère promises without 
considération. This claim of Darling, on its face, failed to show a 
valid claim against the bankrupt, and this fact the claimant recognized, 
and he sought to show, and was allowed to show, if he could, a valid 
considération for the note or an indebtedness of the corporation to 
Darhng for which the note was gvien. This the claimant undertook 
to do by the books of the company. John A. Breen, who signed the 
name of the treasurer to the note in question, sworn as a witness, 
said he was f amiliar with the books of the company, and that the books 
produced in court were such books. He testified that they were kept 
by a bookkeeper. The bookkeeper and the treasurer were not called, 
neither was their absence explained or accounted for. As to two or 
three small loans, Breen said the company had the money. But small 
notes therefor were given, and thèse were found, with the papers 
turned over to the trustée, surrendered and canceled. No attempt 
was made to show when they vi'ere canceled or surrendered. John A. 
Breen, who signed the note in question, gave no information as to 
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the préparation or drawing of same, or what made up the amount 
tîiêreof. No attempt was iliade to show that the entries in the book 
were Correct, or that the président of the company, Darling, the claim- 
ant, had nothing to do with keeping the books. Some of the entries 
were, under objection, put in évidence. Then, without putting the 
cashbook or other books in évidence as a whole, or those parts of the 
journal, daybook, and ledger relating to transactions of the company 
with Darling, the witness Rice made up a statement in writing which, 
under objection, was put in évidence. It is not accompanied by ex- 
tracts from the books, and is not confined to information derived from 
books and papers in évidence. This statement commences: 

"Darllng's flrst loan was $1,0<)0, made Aprll 10 or H, 1902. For this the 
company gave him Its three montlis' note, whlch was renewed from time to 
tlme, the last renewal belng dated October 9, 1903. See original and last re- 
newal. Also see 0. B., p. 6; J., p. 3; L., pp. 84 and 100." 

The statement then goes on to assert that "the next loan was," etc., 
giving some 13 such statements, with amounts and dates, and then: 

"On Deeember 17, 1903, ail the above loaus (except the loan of August 
19 or 20, 1903, of $300, and the loan of September 8, 1893, $300), aggregating 
$4.300, were put into one note, dated that day, whlch see. Also, see J., p. 
271; L., pp. 81 and 82; and L., 22." 

The statement then goes on to say, "The next loan was $200, made," 
etc. Then follows two similar statements as to loans, but the last one 
says, "We hâve been unable to find any Co. note given for this loan, 
probably for the reason stated in the next paragraph." The statement 
contains some nine other allégations that "the next loan was," etc., 
giving amounts and dates, and then follows this : 

"On September 2, 1904, the note of $6,037.70, dated June 30, 1904, and the 
loan of $400, made July 1, 1904, and the note of $441.35, dated July 7, 1904, 
together with a loan 6î $200, which appears on the books under date of 
September 9, 1904 (see C. B. 134; L. 98), were combined together. There is 
no journal entry of this transaction, probably due to the fact that there was 
a change of bookkeepers about this time. John Au Breen Is authority for the 
statement that about September 2, 1904, Mr. Darling was requested by mail 
to make another loan of $300 or $400, and a new note to combine ail the loans 
theretofore made by him was made out and sent to them on the theory that 
he would advance the sum requested. He refused to advanee more than $200, 
and thus it was necessary to make out and send him a new note, and a new 
note was made out and sent to him for $7,151.13, dated September 2, 1904. 
Upon receipt of this he forwarded hls check for $200. and the same appears 
upon the books as a loan under date of September 9, 1904. This $200 loan 
(having been combined in the $7,151.13 note) was erroneously credited to his 
ledger account on page 98. In this connection, see Mr. Darllng's letter to 
John A. Breen, dated September 8, 1904. The note of $7,151.13 was there- 
fore made up as follows: 

Note of June 30, 1904 $6,037 70 

Interest to Sept. 2, 1004. 64 39 

Loan of July 1, 1904 400 00 

Int. to Sept. 2, 1904 4 20 

Note of July 7, 1904 441 35 

Int. to Sept. 2, 1904 4 19 

XiOan of Sept. 9, 1904 200 00 

$7,151 83 
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":Çhe fact that the loan of §300, made August 19 or 20, 1ÎXJ3, and the loan 
of $300 made September 8, 1903, were not included on December 17, 1903, 
wlien the notes were comblned, Indicatea that the payment of $600, made 
October 7, 1903, was in payment of the principal of thèse notes." 

Hère we find important hearsay évidence as to alleged facts which 
had not been testified to by John A. Breen or any other person. Jolm 
A. Breen could not bind the corporation by déclarations or admissions 
unless they accompanied the doing of some authorized act. 

If the books had been shown to be correct, and they had ail been 
put in évidence so far as they related to Darling and loans made by 
him to the company, and notes given by the company to him, and the 
■vvitness as an expert accountant had been called to give statements of 
results and combinations, if of figures, and explain the meaning of 
entries, and the notes had been put in évidence, perhaps the court 
could properly find that the loans were made, the smaller notes given, 
and fînally combined in the one in question hère. But this written 
statement, standing alone and containing unsworn statements of John 
A. Breen, and références to books and letters not in évidence, was 
clearly incompétent and improper évidence. It may be that if John 
A. Breen had testifted to the facts recited, if the letters and notes 
and ail the books had been put in évidence and the results of certain 
combinations of figures given, the court would hâve arrived at the 
same conclusion as did the witness Rice, but, as the case stands, we 
hâve a written statement of Rice, of the character stated, standing 
alone, in the main, and unsupported in many respects by facts proved. 
The statement may be compétent as an argument, but was not com- 
pétent évidence. 

It cannot be regarded by me as a legitimate argument even, for it 
is not based on the évidence in the case, but on letters and books not 
proved, and unsworn statements of John A. Breen not shown to hâve 
iDeen made when he was transacting the business to which the state- 
ments relate. It does not even appear that John A. Breen had any 
knowledge of the facts to which his statements related. It seems to me 
that évidence can be produced showing who made the entries ; that 
the books were correctly kept; that Darling had no immédiate con- 
nection therewith; that the smaller notes can be produced and put 
in évidence, with ail the book entries relating thereto; that the bank- 
"book or books of the company can be produced showing the receipt 
or deposit of money at the dates claimed, possibly; and that the 
évidence of the treasurer would show that no payments were made to 
Darling in satisfaction of the smaller notes, etc. It may take a little 
time and patience to properly présent the actual facts, but this should 
be done by the best obtainable évidence. Then the référée and court 
can draw its inferences and conclusions. The note may hâve been 
made up and given without any considération. In the absence of a 
showing of considération in the claim itself, the burden is on the 
claimant to show a considération, and this must be done by légal évi- 
dence. I think the board of directors had power to authorize John A. 
Breen to sign notes of the company in the absence of the treasurer, 
and that the note was properly executed if an adéquate considération 
is shown. 
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For the reasons stated, the order of Référée Comstock refusing to 
disallow and expunge the claim is reversed and set aside, and the mat- 
ter is sent back to Référée De La Fleur to take such légal évidence as 
may be offered by the claimant showing or tending to show the con- 
sidération of the note, the circumstances of its exécution and delivery, 
and also such légal évidence as may be offered by the trustée tending 
to defeat the claim, and thereupon he wiU make such order as the facts 
and law warrant. 



SAGEE V. NOBTHERN PAC. RX. CO. 
(Circuit Court, D. Mlnçesota, Fourth Division. December 16, 1908.) 

1. Cabbiebs (§ 40*) — Nature of Tkanspobtation— Circus Tbains. 

A carrier is under no common-lavv ol)llgation to f urnisli motive power 
and servants to riiove a circus eompany's train over tlie cài:rier's road at 
reduced rates. 

[Ed. Note. — For other cases, see Carriers, C«nt. Dig. § 120; Bec. Dig. 
§ 40.*] 

2. Cabbiebs (§ 307*) — Movement op Cibcus Tbain— Spécial Conteaot— Pub- 

lic POLICY. 

A spécial contract between a carrier and circus Company to furnlsh 
motive power, etc., to niove the circus train over the carrier's road at 
i-edueed ratés, and exemptlng the carrier from llabillty for clalms and 
damages on account of accident or Injury occasloned by the carrier's nég- 
ligence, was not contrary to publie policy. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1253 ; Dec. Dig. 
§ 307.*] 

3. Cabbiebs (§ 307*) — Spécial Contbacts— Exemption feom Liability fob 

Négligence— Statutes. 

Eev. Codes N. D. 1905, § 4400, providing that every railroad dolng busi- 
ness in the state should be llable f.or damages to any employé in consé- 
quence of any négligence of ItS agents or by any mismahagement of its 
engineers or other employés, and that no contract restrlcting such lia- 
bility should be légal or binding, was a fellow-servant statute merely, 
and did not invalidate contracts restrlcting the liability of carriers for 
damages occasloned to persons not their employés by the railroad eom- 
pany's négligence in the rendition of spécial services. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1252; Dec. Dig. 
§ 307.* 

Relation of can-ier to persons carried under contract wlth their em- 
ployers, see note to Chicago & N. W. Ry. Co. v. O'Brien, 67 C. C. A. 427.] 

4. Carriers X§ 13*)— Limited Liability— Contbacts— Statutes. 

A circus train transportation contract providing that the carrier should 
furnish motive power, etc., and in considération of a reduced rate should 
not be liable for injuries caused by its négligence in performing the con- 
tract, was not invalldated by Rev. CodeS N. D. 1905, §§ 4333, 4334, pro- 
hlblting carriers from glving undue or unreasonable préférences to per- 
sons or loca,llties with respect to any particular description of trafflc. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 22 ; Dec. Dig. 
§ 13.*] , 

5. Cabbiebs (§ 307*)— Oibcu? Xeain— Tbansfobtation Contbact— Validity. 

A carrier's contract to transport a circus eompany's train at a reduced 
rate, In considération of â release from ail liability for clalms and dam- 
ages on account of accident or injury occasloned by the négligence of 

•For other cases see èame topic & § numbeR in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the railroad company In performlng the contract, aud from ail damages 
sustained or suffered by any and ail persons composing or attaehed to tUe 
circus Company while in or on the train, was valid as between the 
railroad company and the circus company. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. § 1252 ; Dec. Dig. 
§ 307.*] 

6. Cabbiebs (§ 307*) — Limited Liability— Cibcus Tbain— Conieact— Injuey 
TO CiK€us Employé— Défenses. 

A circus train transportatlon contract exempting the carrier from ail 
liability to the circus company and its employés for injuries sustalned 
in the carrier's performance of the contract is not a défense, as a matter 
of law, to an action by a circus employé having no Knowledge of such 
contract and not having authorized the circus company to blnd him there- 
by, to recover from the carrier for injuries caused by the carrier's nég- 
ligence. 

[Ed. Note. — For other cases, see Carriers, C«nt. Dig. § 1236; D«c. Dig. 
§ 307.* 

Liabilities to employés of others carried uuder contract with carrier, 
see notes to Chamberlain v. Pierson, 31 C. C. A. 164 ; Clough v. Grand 
Trunls Western B. Co., 85 0. C. A. 5.] 

At Law. On demurrer to the separate défense alleged in the answer. 

This case is a civil action brought to recover damages for personal injuries 
alleged to hâve been sustained by the plaintiff by reason of the négligence of 
the employés of the railway company. 

The case was originally instituted in the state court, and removed to this 
court by the défendant on the ground of diverse citizenship. It is alleged 
in the complaint that at the time the plaintiff received the injuries complained 
of he was an employé of tlie Gollmar Bros.' circus, lawfully riding in a 
sleeping car,,which with other cars belonging to the circus company was being 
drawn by one of the defendant's engines into the city of Bismarck, N. D., 
when the circus train came into collision with another train belonging to 
and operated by the défendant on the same traclc, running in an opposite 
direction, thereby causing a head-end collision of the trains, whereby the 
plaintiff was injured. The défendant in its answer pleads the gênerai 
issue, and interposes as a separate défense a contract between itself and the 
Gollmar Bros., entered into on or about the 7th day of March, 1908, whereby 
Gollmar Bros., in considération of the transiwrtation of their circus train 
between certain points in the state of North Dakota at reduced rates by the 
défendant railway company, agreed to release the railway company from any 
and ail liability for clalms and damages on account of accident or injury 
occasioned by the négligence of the railway company. This contract further 
stipulated that the railway company should be absolved from ail damages 
which might be sustained or suffered by any and ail persons composing or at- 
taehed to the circus company while in or on said train. It is not alleged in 
the answer that the plaintiff had any knowledge of the provisions in this 
contract between hls emijloyers and the railway company, which were evl- 
dently deslgned to deprive him of hls rlght to maintain an action for damages 
against the railway company, in the event of his injury while on the train. 
To this spécial défense the plaintiff has interposed a demurrer, upon the 
ground that it does not state facts suflicient to constitute a défense. The 
question of law presented is whether the plaintiff can maintain this action, 
notwithstanding the provisions in the contract designed to absolve the rail- 
road company from liability. 

Thomas D. Schall and Freeman P. Lane, for plaintiff. 
C. W. Bunn and Charles Donnelly, for défendant. 

PURDY, District Judge (after stating the facts as above). It must 
be conceded that the railroad company was under no common-law ob- 

*For other cases see same topic & S numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r lodexes 
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ligation to move the circus company's train over its liiies of road in 
the manner in which it was being transportée! at the time the plaintiff 
was injured. It. must also be conceded that there is no principle of 
the common law which f orbids the making of contracts of this char- 
acter as against pubHc pohcy. Thèse propositions are settled by abon- 
dant authority. Coup v. Wabash, etc., Ry. Co., 56 Mich. 111, 22 
N. W. 215, 56 Am. Rep. 374; Forepaugh v. Delaware, etc., Ry. Ce, 
128 Pa. 217, 18 Atl. 503, 5 L- R. A. 508, 15 Am. St. Rep. 672; Robert- 
son V. Old Colony R. R. Co., 156 Mass. 525, 31 N. E. 650, 32 Am. 
St. Rep. 483; Chicago, etc., Ry. Co. v. Wallace, 66 Fed. 506, 14 
C. C. A. 257, 30 L. R. A. 161 ; Wilson v. Atlantic, etc., Ry. Co. (C. 
C.) 129 Fed. 774; Long v. Lehigh V. Ry. Co., 130 Fed. 870, 65 C. C. 
A. 354; Clough v. Grand Trunk & Western Ry. Co., 155 Fed. SI, 
85 C. C. A. 1, 11 L. R. A. (N. S.) 446 ; Railway Company v. Voigt, 
176 U. S. 505, 20 Sup. Ct 385, 44 L. Ed. 560. 

1. It is contendëd, however, that the défendant, in this case the 
Northern Paciiic Railway Company, was under a statutory disabihty 
which operated to prevent it from making the contract in question. 
In support of this contention it is pointed out that the contract was 
one which was to be performed entirely within the state of North 
Dakota, and that section 4400 of the Statutes of that state absolutely 
prohibits the making of ail contracts of this character. That section 
reads as follows : 

"Sec. 4400. Every rallroad company organized or doing business in this 
st.ate sball be llable for ail damages done to any employé of such company, 
in conséquence of any négligence of Its agents, or by any niismanagemeut of 
its engineers or ottier employés, to any person sustalning such damages ; and 
no contract whlcli restricts such llabllity shall be légal or binding." Rev.. 
Codes N. D. 1905. 

J am referred to no décision of the Suprême Court of North Dakota 
wherein this statute has béen construed by that court, but counsel 
for the plaintifif hâve cited several cases from Kansas and lowa con- 
struing statutes of those states which it is claimed are similar to, if 
not identical with, the North Dakota statute above quoted. An ex- 
amination of those cases is therefore rendered necessary. 

In the first case cited, Kansas Pacific Ry. Co. v. Peavey, 29 Kan. 
169, 44 Am. Rep. 630, the railroad company had made a contract in 
advance with one of its employés for a waiver and release of the 
statutory liability imposed upon the railroad company. The Suprême 
Court of Kansas lield the contract void, and no défense to an action 
brought by the employé against the railway company for damages 
sustained by him in conséquence of the neglect or mismanagement on 
the part of the company's employés. In this case the contract was 
clearly within the inhibitions of the statute which forbid railroad 
companies to restrict by contract or otherwise their liability for dam- 
ages done to an employé in conséquence of the négligence of a fellow 
servant. 

The case of Sewell v. Atchison, T. & S. F. Ry. Co., 96 Pac. 1007 (Su- 
prême Court of Kansas, May 9, 1908), was one in which an express 
messenger had entered into contract with an express company where- 
by he agreed to absolve the express company and the railroad com- 
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pany from liability for any in jury occurring to him while traveling 
over the raiiway company's lines o£ road as an express messenger. 
The Suprême Court of Kansas upon the first hearing of this case held 
that the contract was légal and a bar to the action for damages by 
the widow of Sewell against the raiiway company. In this opinion 
the court followed the décision of the Suprême Court of the United 
States in B. & O. S. W. Ry. Co. v. Voigt, 176 U. S. 498, 20 Sup. Ct. 
385, 44 L. Ed. 560. 

Upon the rehearing of that case, the attention of the court was di- 
rected to the following provision of the state statute : 

"That railroads in this state shall be Uable for ail damages done to persons 
or property when done In conséquence of any négligence on the part of the 
railroad companies." I^ws Kan. 1870, p. 197, c. 9.3. 

The court thereupon decided that the contract between Sewell, the 
express messenger, and his employer, the express company, whereby 
he agreed to release the express company and the railroad company 
from ail Hability for damages occasioned by their négligence, was void, 
because it was prohibited by the state statute. The point upon which 
the décision of the court rested is made clear by the following excerpt 
from the opinion : 

"The statute of 1870, equally wlth that of 1874, was 'made to carry out 
measures of gênerai policy,' and was 'intended generally to protect the public 
interests' and 'to vindicate public morals.' It differs from It, mainly, In 
being more gênerai in its terms, and of broader scope, and in not belng ex- 
clusively for the protection of railroad companies. The argument based upon 
the relation of master and servant — the inequality of footing upon which 
they deal — fails in the case of the earlier act, except as its protection might 
be invoked by an employé. An express messenger. although employed only 
by the express company, Is wlthin the protection of that act. As to him, it is 
a measure guarding his Ilfe and safety while engaged in a business fraught 
with peculiar péril. While he does not deal directly with the railroad com- 
pany, his contract Is made with his employer, with whom he cannot treat 
on terms of perfect equality. 96 Pac. 1016." 

The cases of Rose v. Des Moines Valley Ry. Co., 39 lowa, 346, 
and O'Brien v. Chicago & N. W. Ry. Co. (C. C.) 116 Fed. 502, involve 
the construction of the lowa statute relating to the liability of com- 
mon carriers in that state. In the Rose Case the plaintitï was travel- 
ing on a pass issued by the raiiway company, and the Suprême Court 
of lowa held that the railroad company could not by a spécial con- 
tract avoid its common-law liability for négligence, and that under 
the lowa Code (1873) § 1307, railroad companies were liable for ail 
damages caused by the négligence of their agents or employés, and 
that no spécial contract could be entered into exempting them from 
liability. In the O'Brien Case, supra, involving the validity of a con- 
tract made by O'Brien as an employé of the American Express Com- 
pany, whereby he agreed to absolve the railroad company and the ex- 
press company from ail liability for damages which he might sustain 
by reason of the négligence of the said companies or either of them, 
Judg-e Shiras held that such a contract was void under section 2071 
of the lowa Code. That section declared that ail railroad companies 
operating a raiiway in that state should be liable for ail damages sus- 
tained by any person, including employés of such corporations, in 
166 F.— 34 
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conséquence of any neglect or mismanagement of its agents or its 
employés; and it further provided that any contract which restricted 
such liabiiity should not be légal or binding. 

It is quite manifest that both the Kansas and lowa statutes which 
were under considération in the above cases were much broader than 
section 4400 of the North Dakota Code hereinbefore quoted. The 
language of the North Dakota law is: 

"Every railroad Company organized or doing business in this state shall 
be liable for ail damages done to any employé of such company, In con- 
séquence of," etc. ; * * * "and no contract which restriets such liabiiity 
shall be légal or binding." 

The laiiguage of the Kansas statute is : 

"That railroads in this state shall be liable for ail damages done to person 
or property when done in conséquence of any négligence on the part of the 
railroad companies." Laws Kan. 1870, p. 197, c. 93. 

While the language of the lowa statute is : 

"Every corporation operating a railroad shall be liable for ail damages 
sustained by any person, including employés of such corporation, in consé- 
quence pf the négligence," etc. ; * * * "and uo contract which restricts 
such liabiiity shall be légal or binding." 

In my opinion, section 4400 of the North Dakota Revised Codes of 
1905 is a fellow-servant statute, pUre and simple, and the prohibi- 
tion therein contained against the making of contracts restricting the 
liabiiity of railroad companies for damages occasioned by their nég- 
ligence should not be construed as having any référence whatsoever 
to contracts made with railroad companies for the rendition of spécial 
services by persons who are in no sensé their employés. 

Counsel for plaintifif hâve also suggested that the contract hère in 
question is illégal and void, as being within the express prohibition 
of sections 4333 and 4334 of the North Dakota Revised Godes of 1905. 
Thèse sections of the laws of that state were designed to prevent com- 
mon carriers from giving undue or Unreasonable préférences to per- 
sons or localities with respect to any particular description of traffic. 
They were not designed or intended to apply to that peculiar class 
of transportation which was the subject^matter of the contract between 
the Northern Pacific Railway Company and the Gollmar Bros. Circus 
Company. Thèse sections of the North Dakota Revised Codes should, 
in my opinion, be construed as referring simply to such transporta- 
tion services as the railroads of that state were or are required to 
perform for the gênerai public in the discharge of their duties to the 
public as common carriers, and should not be held to embrace services 
which the common carriers of that state as well as of other states of 
the Union hâve never beenobligated to perform, but which they hâve 
rendered to the public from time to time under spécial contracts simi- 
lar to the one hère in question. 

My conclusion is, therefore, that the Northern Pacific Railway Com- 
pany was under no common-law or statutory obligation to move the 
ti-ain of the circus company over any of its Unes of road in the manner 
in which the train was being moved at the time the plaintiff was in- 
jured, and that the railway company was under no obligation, common- 
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law or statutory disability which operated to prevent it from making 
the contract hère in controversy with the Gollmar Bros, absolving 
the railvvay company from liability to the Gollmar Bros, for any and 
ail damages which the latter might sustain through the négligence of 
the servants or employés of the former. 

2. Holding, as I do, that the contract between Gollmar Bros, and the 
railroad company was perfectly légal and binding as between the par- 
ties thereto, there yet remains for considération the controUing ques- 
tion as to whether Gollmar Bros., the employers of this plaintiff, had 
the right, in making the contract for his transportation, to agrée, 
without any knowledge or consent on the part of the plaintiff, that the 
railway company should be relieved from ail liability for damages 
occasioned by the négligence of the railway company which this plain- 
tiff might sustain while being transported on the train of the circus 
company. The answer to this question will détermine whether the de- 
murrer should be sustained or overruled. 

There are numerous authorities in which the legality of such con- 
tracts bas been considered by the courts, and the overwhelming weight 
of authority is in favor of their validity. Coup v. Wabash, St. Louis 
& Pacific Ry. Co., 56 Mich. 111, 22 N. W. 215, 56 Am. Rep. 374; 
Forepaugh v. Del., etc., Ry. Co., 128 Pa. 217, 18 Atl. 503, 5 L. R. A. 
508, 15 Am. St. Rep. 672 ; Chicago, M. & St. P. Rv. Co. v. Wallace, 
66 Fed. 506, 14 C. C. A. 257, 30 L. R. A. 161; Wilson v. Atlantic 
Coast Line Ry. Co. (C. C.) 129 Fed. 774; Long v. Lehigh Valley 
Ry. Co., 130 Fed. 870,' 65 C. C. A. 354 ; Kelly v. Malott, 135 Fed. 
74, 67 C. C. A. 548 ; Blank v. 111. Cen. Ry. Co., 182 111. 332, 55 N. 
E. 332; Louisville, New Albany & Chicago Ry. Co. v. Keefer, 146 
Ind. 31, 44 N. E. 796, 38 L. R. A. 93, 58 Am. St. Rep. 348 ; Pittsburg, 
C, C. & St. L. Ry. Co. v. Mahoney, 148 Ind. 196, 46 N. E. 917, 47 
N. E. 464, 40 L. R. A. 101, 62 Am. St. Rep. 503 ; Ho.smer v. Old 
Colony Ry. Co., 156 Mass. 506, 31 N. E. 653; Peterson v. Chicago 
& Northwestern Ry. Co., 119 Wis. 197, 96 N. W. 532, 100 Am. St. 
Rep. 879; Robinson v. St. Johnsbury & L. C. Ry. Co., 80 Vt. 129, 
66 Atl. 814, 9 L. R- A. (N. S.) 1249 ; C, R. L & Pac. Ry. Co. v. Ham- 
1er, 215 111. 525, 74 N. E. 705, 1 L. R. A. (N. S.) 674, 106 Am. St. 
Rep. 187 ; Russell v. Pitts., C, C. & St. L. Ry. Co., 157 Ind. 305, 61 
N. E. 678, 55 L. R. A. 253, 87 Am. St. Rep. 214; New York C. & 
H. R. Ry. Co. V. Difendaffer, 125 Fed. 893, 62 C. C. A. 1 ; Griswold 
V. New York & N. E. Ry. Co., 53 Conn. 371, 4 Atl. 261. 55 Am. Rep. 
115; Davis v. Chesapeake & Ohio Ry. Co., 122 Ky. 528. 92 S. W. 
339, 5 L. R. A. (N. S.) 458, 121 Am. St. Rep. 481 ; Shannon v. 
Chesapeake & Ohio Ry. Co., 104 Va. 645, 52 S. E. 376 ; Jones v. St. 
Louis So. W. Ry. Co., 125 Mo. 666, 28 S. W. 883, 26 L. R. A. 718, 
46 Am. St. Rep. 514. 

There are several cases in which the doctrine announced in the 
Voigt Case, supra, has been held inapplicable, by reason of .some state 
statute declaring contracts of such a character void as against the 
public policy of the state. O'Brien v. C. & N. W. Ry. Co. (C. C.) 116 
Fed. 502; Sewell v. A., T. & S. F. Ry. Co. (Kansas. 1908) 96 Pac. 
1007; Mexican Ry. Co. v. Jackson, 118 Fed. 549, 55 C. C. A. 315. 
In each of the cases above cited the court had under considération 
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either a contract between the shipper and the railroad company, or a 
contract between the shipper and his servant, whereby it was designe'd 
to absolve the railroad company from liability for damages arising 
from its own négligence. There are two cases, however, which hâve 
been cited by counsel in which the facts are quite similar to the case 
at bar. In each of thèse cases there was a contract between the ship- 
per and the railroad company agreeing to absolve the latter from ail 
liability, but in neither of them was there any contract between the 
■ shipper and his servant exempting the railroad company from liability 
in case of accident to him. While the précise question presented by 
the case at bar was présent in each of thèse cases, the décision of the 
court rested upon other grounds. 

In the case of Robertson v. Old Colony Ry. Co., 156 Mass. 535, 
31 N. E. 650, 32 Am. St. Rep. 482, the railroad company had agreed 
to haul certain cars of a circus company, according to a certain sched- 
ule of time, for a price much less than the regular rate for such serv- 
ices. The circus proprietors agreed at their own expense to load and 
unload the cars, to hold the défendant harmless from ail claims for 
damages to persons and property, and "to assume ail risk of accident 
from any cause." An accident occurred from one of the cars of the 
circus company running off the track by reason of the defective con- 
dition of the trucks of one of its cars, and Robertson, an employé of 
the circus company, who was then in one of the cars of that company, 
was injured. In an action for damages by Robertson against the 
railroad company, the court held that he could not recover, for the 
reason that the railroad company had no control over the condition 
of the cars, and no power to interfère with them, as the contract be- 
tween the circus company and the railroad company was simply to 
haul the cars as they were, which contract the railroad company had 
a perfect right to make, as it was under no obligation as a common 
carrier to draw the circus train. The court said : 

"The défendant had no control over the condition of the cars, and no power 
to Interfère with them ; the contract was simply to haul the cars as they 
were. Thls contract the défendant had a rlght to malve, and it was under 
no obligation to draw the cars as a common carrier." 

The next case is that of Clough v. Grand Trunk Ry. Co., 155 Fed. 
81, 85 C. C. A. 1, 11 L. R. A. (N. S.) 446. In that case there was 
a contract between the Wallace Circus Company, the employer of 
Clough, and the railroad company, absolving the railroad company 
from ail liability to the circus company and its employés while travel- 
ing on the circus train ; but there vvas no contract between Clough and 
the circus company, or between Clough and the railroad company, 
purporting to release either company from liability for damages oc- 
casioned by the négligence of their employés. While the court in its 
opinion discusses the précise question involved in the case at bar, the 
décision rested upon the peculiar phraseology of the contract between 
the railroad company and the circus company; and it was held that, 
under the contract there involved, the employés of the railroad com- 
pany who were responsible for the accident became the spécial servants 
of the circus company, for whose négligence while so employed, the 
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railroad company could not be held responsible. The accident in the 
Clough Case was occasioned by a collision between two sections of 
the circus train, and the court said : 

"Neither does the faet that the englnemen and trainmen were operathig this 
train (the second division of the circus train) at the time of this collision 
affect the question of liability to this plaintiff. They (the enginemen and 
trainmen) were the gênerai servants of the défendant in error, but on this 
occasion they were the spécial servants of those who hired them. For tlie 
time belng the railway company had parted witli its control and direction of 
thèse servants, and was not responsible for their acts to elther the circus 
company or those in its service whose only right upon this train was by 
virtue of their relation to the circus company." Citing Bvrne v. Ry. Oo., 61 
Fed. 605, 9 C. C. A. 666, 24 L. R. A. 693, and other cases. 

Corning to the authorities in which the question hère involved has 
been directly and specifically considered by the courts, the case of 
Long V. L. V. Ry. Co., 130 Fed. 870, 65 C. C. A. 354, has been cited 
as supporting defendant's contention that the plaintiff must be bound 
by whatever arrangement Gollmar Bros, may hâve made with the 
railroad company for his transportation. Long at the time of the 
accident was in the employment of the United States Express Com- 
pany as a messenger, and was then engaged in the duties of such 
employment in an express car on one of the defendant's trains. He 
had entered into a contract with the express company by which he 
agreed to release that company and the railroad company from ail 
claims arising out of accidents or injuries that might happen to him 
while so employed, and by a contract between the express company 
and the railroad company, in force at the time the plaintiff was injured, 
it was provided that the défendant, the railroad company, should not 
be liable or responsible to any person for damages happening to or 
sustained by any employé or agent of the express company. The Cir- 
cuit Court of Appeals of the Second Circuit in affirming the judgment 
of the court below held that the case was ruled by the case of Balti- 
more & Ohio Ry. Co. v. Voigt, 176 U. S. 498, 20 Sup. Ct. 385, 44 L. 
Ed. 560. Circuit Judge Wallace, however, in the course of his opin- 
ion in the Long Case, used the following language, which is now relied 
upon by counsel for défendant in the case at bar in support of his con- 
tention : 

"It is also urged for the plaintiff that the contract did not release the 
défendant In the absence of évidence tending to show that the plaintiff had 
any knowledge or information of the provision of the contract between It 
and the express company. Upon this point the language of Judge Eîarl in 
Blair v. Erie Railway Company, 66 N. Y. 313, 23 Am. Rep. 5.5, commends 
itself to our approval: 'He was not a passenger upon the train. He was 
upon the train in an express car, engaged in the separate business of the ex- 
press company. He was in that car lawfuUy, only as he was there under the 
agreement. He knew that he liad not paid any fare, and that he had made 
no contract for his carriage. He must hâve known that he was there under 
some arrangement between the express company and the défendant, and that 
whatever rlght he had to be transported was as the servant of the express 
company. He was there, not In his own right, but in the right of the express 
company, and hence he was bound by the arrangement that company made 
for him.' " 

It is manifest that the opinion of the court in the Long Case rested 
upon the contract which Long as an express messenger had entered 
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into with the United States Express Company, his employer. It was 
theref ore entirely unnecessary : for the court to hâve expressed an 
opinion that the contract between the express company and the rail- 
road company operated to exempt the railroad company f rom liabiHty 
to Ivong in the event of his injury while on its train. I am inchned: 
thereforeto regard that portion of the opinion above quoted as mère 
"obiter." Considering Judge Ea'rl's opinion in the Blâir Case as an 
independent authority upon the proposition hère under discussion, its 
force is materially weakened when we remember that it was not only 
a dissentîng opinion, but that the views therein expressed are unsup- 
ported by any reasoning or by aiithority. Moreover, the Suprême 
Court of New York in a subséquent opinion announced a différent 
view of the law from thàt expressed by Judge Earl. I refer to the 
opinion in the case of Brewer v. N. Y., Lake Erie, etc., Ry. Co., 12-i 
N. Y. 59, 26 N. E. 334, 11 L. R. A. 483, 31 Am. St. Rep. 647. The 
reasoning in this case commends itself to my approval, and seems to 
me to be' décisive of the. question of law hère presented. 

Plaintiff's intestate, Henry Brewer, was an express messenger in the 
service Oîfhe United States Express Company, and as such occupied 
the express car in a train upon the def endant's railroad when a portion 
of the train, including such car, was derailed and he lost his life. The 
principal grôund alleged by way of défense was that the railroad com- 
pany ■^as exempt from liability by virtue of an agreement made be- 
tween the Erie Railwây Company, and thè express company absolving 
the former from ail Hability to the latter. There was no contract on 
the part' of plaintiff's intestate wîth either the express company or the 
railroad cbmpany eXempting either of those companies from liability 
for injùi-ïes which he might sustain while êmployed as an express 
messenger upon the trains. In affîrming a judgment in favor of the 
plaintiff, Judge Bradley, speaking for the court, said : 

"It, however, does not appear that the plaintiff's intestate had any laiowl- 
edge or Information of the provisions of thé contract between the two com- 
panies. When he entered into the service of the express company he assunied 
the ordinary hazards incident tô that business in lus relation to that com- 
pany; but there was no presumptioii or Implled understauding that the mes- 
senger tooli upon himself thé risks of injury he might sufCer from the 
négligence or fault of the défendant. Ile was in no sensé the employé of 
the défendant, nor could he, wlthout his consent, be subjectedto the respon- 
sibilities of that relation. Mo.' Pacific Ry. Co. v. Ivy, 71 Tex. 409, 9 S. W. 
346, 1 L. R. A. 500, 10 Am- St. Rep. 758. He was lawfuUy in the car, having 
the charge ôf thé property and business there of the express company under 
Its employment ; and, although he paid no fare to the défendant, was carried 
by virtue of no contract made: by him personally with the latter, and must 
hâve understood that he was : there pursuant to some arrangement of his 
employer with' the défendant, he .was not necessarlly, by that fact, charg-aable 
with notice of the provisions in question of tlie contract. Presumptively lie 
was entitled to protection agalnst Personal injury by the négligence of the 
défendant Blair v. Erie Ey. Oo., 66 N. Y. 313, 23 Am. Rep. 55 ; Nolton v. 
Western R. R, C^., 15 N. Y. 444, 69 Am. Dec. 623; Smith v. N. Y. C. R. R. 
Ck)., 24 N. Y. 222; Id., 29 Barb. (N. Y.) 132; Collett v. L. & N. W. R. Co., 
16 Adol. & ;E. 984. And it is not seen how Brevt'er conld, wlthout his l^nowl- 
edge or consent, be placed in such relation to the défendant as to relieve it 
from liability to him for. the conséquences of Its négligence affecting him 
personally. His contract bf employment with the express company for Its 
service did not, ao far as appeairs, Impose upon him such hazards, nor was 
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he chargeable with the stipulations in the contract between those companies 
except so far as they, througli notice to Iiim or otherwise, entered into tliat, 
pursuant to whicli he went into or remalned in tlie ser\'ice of the express 
Company. The négligence of the défendant was the violation of Its duty. 
It was the want of the care to whlch the plaintiff's intestate was entitled for 
his protection. This duty and such rlght did not dépend or rest upon con- 
tract, but upon the relation as carrier ot the plaintiff, and the care which 
the défendant as such was required to exercise. It is viola ted duty that 
furnishes the ground of an action for négligence, and where there is no 
duty there is no llablllty for such cause. We are unable to see in principle 
any légal support for the proposition that a person entering into a contract 
of service with one employer may, without his knowledge or assent, be made 
to assume the hazards of a service conduçted by another, and in whlch he is 
uot engaged, and be personally subjected to the conséquences of the négligence 
of the latter without reiuedy against him." 

In the case at bar the plaintiff undoubtedly knew that his employers, 
Gollmar Bros., had made an arrangement for his transportation from 
place to place while he was employed in the service of the circus 
Company. He probably knew, as we may, I think, fairly assume, that 
the arrangement between his employers and the railroad company was 
such as to exempt and relieve the railroad company from that extraor- 
dinary degree of care which the law imposes upon common carriers 
in the performance of their duties to the gênerai public. The plain- 
tiff, of course, knew that the railroad company could not be required 
to move the circus train in the manner in which it was being moved 
at the time of his alleged injury, and we must assume that he knew 
that his employer had made some contract with the défendant where- 
by he (the plaintiff), together with his other co-employés, should be 
carried about the country. Such fact, however, does not furnish the 
least justification for the assumption that he authorized his employers 
to make an arrangement with the railroad company absolving that 
company from liability for damages in the event of injury. It seems 
to me that the plaintiff in this case had the right to assume that his 
employers in making a contract with the railroad company for his 
transportation would, if necessary, fully protect his rights against the 
négligent acts of the railroad. Certainly it is not to be presumed that 
he intended to authorize his employers to bargain away without his 
knowledge such an important right as an action for damages in case 
he was injured through the négligence of the railroad company. 
Plaintifif's employer had the right to arrange for his transportation, 
as that was presumably part of his contract of employment with the 
circus company, but when Gollmar Bros., without any notice to this 
plaintiff, attempted to bargain away rights existing or subsequently 
arising between him and third parties, they were attempting to do 
that which they had no power or authority to do, and the plaintiff 
should not be bound by such unauthorized action. 

The fallacy underlying the contention of counsel for the défendant 
consists, as it seems to me, in the assumption that the plaintiff's right 
to maintain this action must be measured by the contract by virtue 
of which he was on the train at the time of the accident ; in other 
words, that the plaintiff's rights can rise no higher than the contract 
under which he was being carried. But this assumption loses sight 
of the proposition that the liability of the défendant for the négligent 
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and injurious acts of jts servants is not necessarily fôurided on any 
contract or privity between the plaintifï and the railrOad, company. 
As was said by the Suprême Court of the United States in Philadel- 
phîa & Reading Ry. Co. v. Derby, 55 U.S. 467, 483, 14 L. Ed. 502 : 
"It 1^ true a traveler by stage or other publie conveyance, who was 
injured by the négligence of the driver, has an action agalnst the owner 
founded upon hls contract to carry him safely. But the maxlm of 'respondeat 
superior,' which by légal imputation makes the master llable for the acts of 
his servant, is whoUy irrespective of any contract, express or implied, or 
any other relation between the injured party and the master." 

My conchision is, therefore, that the contract between the défendant, 
the Northern Pacific Railway Company, and the Gollmar Bros., ex- 
empting the former from ail liability to the latter and their employés, 
while légal and binding as between the parties themselves, cannot as a 
matter of law bperate to defeat an action brought by one of the em- 
ployés of the circus company, having no knowledge of such contract, 
to recover damages from the railroad company caused by the négli- 
gence of the railroad company's servants. 

The demurrer to the spécial défense alleged in the fourth paragraph 
of the answer must be sustained, and it is so ordered. 



Ex parte PBTTERgON. 
(District Court, D. Minnesota, Fourth Division. November 24, 1908.) 

1. Habeas Cobpus (§ 23*)~ScoPE or Writ— Alien Déportation Pkoceed- 

INGS. 

While a writ of habeas corpus cannot be employed to perform the func- 
tion of a writ of error or appeal, fédéral courts hâve jurisdiction thereon 
to grant relief to a party aggrieved by any action by the head or one of 
the subordinate officiais of the department dlrecting the déportation of 
an alien, when the évidence addueed before such officiai and on which he 
assumes to act is unoontradicted and establishes, as a matter of law, that 
the case is not withln the statute. 

[Ed. Note.— For other cases, see Habeas Corpus, Dec. Dig. § 23.* 
Jurisdiction of fédéral courts, see note to In re Huse, 25 0. C. A. 4.] 

2. Aliens (§ 46*) — Déportation— Domicile. 

Under Act Cong. Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. 
Supp. 3907, p. 389), providing for the déportation of certain classes of 
aliens not entitled to enter the United States, the fact that an alien order- 
ed to be deported had once in good faith acquired a résidence in the 
United States prior to her return after a temporary absence in a foreign 
country dld not entitle her to enter on her return and remain in the United 
States. 

[Ed. Note. — For other cases, see AJiens, Cent. Dig. § 105; Dec. Dig. 
§ 46.*] 

3. Domicile (§ 1*) — Définition. 

The domicile of a person, In a strict légal sensé, Is where he has hls 
true, flxed, permanent home and principal establishment, to which when- 
ever he is absent he has an intention of retumlng. The word "domicile" 
is nearly synonyiuous with "home." 

[Ed. Note.— For other cases, see Domicile, Cent. Dig. § 1 ; Dec. Dig. 
§ 1.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2168-2179 ; 
vol. 8, pp. 7641, 7642.] 

*For other cases see same topic & $ number in Dec. & Am. Digs. 1807 to date, & Rep'r Indexe» 
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4. Domicile (§ 5*) — Infants. 

Durlng minority the domicile of an Infant Is that of the person from 
whom he took his domicile of orlgln, and changes only with the domicile 
of that person. 

[Ed. Note. — For other cases, see Domicile, Cent. Dig. § 27; Dec. Dig. 
§ 5.*] 

5. Courts (■§ 362*)i — Aliens— Agi— What Law Goveens— "Minoe." 

Section 721, Rev. St. (U. S. Comp. St. 1901, p. 581), declaring that the 
laws of the several states, except when the Constitution, treatles, or stat- 
utes of the United States otherwise require or provide, shall be regarded 
as the rules of décisions in trials at common law in the courts of the 
United States in cases where they apply, does not require thè récognition 
and application of state statutes in an exàminatlon or proceedings before 
an immigration offlcer for the purpose of determinlng the right of an alien 
to enter or to remain in the United States under our immigration statutes. 
Section 3636 of the Revlsed Laws of Minnesota of 1905, provlding that 
the word "minor" shall mean a maie under 21 or a female under 18 years 
of âge, is not, therefore, controUing or bindlng upon such immigration 
offieer, when eonducting such a proeeeding, in determinlng the question 
whether an alien female attalns her majority when she reaches the âge 
of 18 years ; but such offlcer should recpgnize and follow the common-law 
rule, whlch fixes the âge of majority at 21 for both sexes. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 939-941; Dec 
Dig. § 362.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4527-4528.] 

6. Domicile (§ 4*) — Acquisition— Aliens. 

Petitloner came to the United States from Sweden when she was about 
16 years old. She worked for a short time as a domestic servant. When 
she was about 18 she entered a house of prostitution in St. Paul, Minn., 
and there remained for 2% years, when she became an inmate of a slml- 
lar adjolnlng house, where she stayed 6 or 7 months, and then returned 
to the first house, where she remained a week. She was 21 years old 
on December 1, 1906, and sailed from New York for Sweden to "visit her 
home" on the 5th. She intended, when she sailed, to return to the United 
States, but it was not shown that she intended to return to St. Paul 
or any other particular place. Prior to September 12, 1907, she wrote 
to her former mistress for a ticket and passage money to return, whlch 
being sent to her, she arrived in New York on September 12, 1907, and 
went directly to the house of such mistress, where she remained as an 
inmate until her arrest. Eeld, that she had not acquired a domicile 
in the United States prior to her leaving the country. 

[Ed. Note. — For other cases, see Domicile, Cent. Dig. § 13; Dec. Dig. 
§ 4.*] 

Habeas Corpus. 

On the 31st day of Jnly, 1908, the petitloner hereln was arrested In the clty 
of Minneapolis, Minn., by Marcus Braun, United States immigrant inspector 
of St. Paul, upon télégraphie instructions received by him on the same day 
from William E. Wheeler, Assistant Secretary of the Department of Com- 
merce and Labor, whlch Instructions were as follows: 

"Arroup (Arrest foUow-ing named alien and bring before yourself for hear- 
Ing, forwardlng record of proceedings to the Department) Evalda allas Midget 
Petterson, Swedish prostitute, submitting case through Minneapolis Oflice 
and securing stenographer from there. Elxpenses détention authorlzed. 

"[Signed] Wheeler, Assistant Secretary." 

She was thereupon brought before Immigrant Inspector Marcus Braun, 
at the post oflice building in the clty of Minneapolis, the télégraphie com- 
munication from the Assistant Secretary of Commerce and Labor was then 
read to her, and she was informed of her right to employ counsel, whlch she 
declined to exercise at that time. She was then swom, and testified, in sub- 
stance, as follows: "I was born at Carlsburg, Sweden, and first came to the 

*For other cases see same toplc & i nvmbeb in Dec. & Am. Sigs. 1907 to date, & Rep'r Indezea 
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United States in 1901. I will be 23 years of âge on the Ist of December, 
1908. Whën l'flrst came to Amerleâ In 1901 I worked for a tlme as a serv- 
ait gM; oH thè 5th of December, 1906, I left New York on the steamship 
Oceanlc, for the purpose of vlslting my home In Sweden. Immedlately before 
the last-iiamed date I had been an inmate for six or seven months of a house 
of prostitution kept by one Nellie Reed, at 165 South Washington street, St. 
P.iul. Before I went to the Keed house I had been an inmate for 2% years 
<if a house of prostitution kept by one Dottle Thorne at 163 South Washington 
sa'eet, in the city of St. Paul. I haure uever been marrled, and when I 
returned to Sweden in December, 1906, I went there for the purpose of 
vlslting my home, with the intention of coming back to thls country. When 
I got ready to come back tp America I wrote to Miss Thome, stating that I 
deslred to come back, and requested her to send me a ticket. Just before 
returning to Sweden in December, 1906, I had been back In the house of 
Miss Dottle Thorne for aboùt one week. Miss Thorne sent me a ticket aud 
some money, the ticket and rooney ampunting to $113. Upon my return to 
thls country I came over on the steamshjp Teutonlc, and land^d in New 
York on the 12th of September, 1907. From New York I came direct to St. 
Paul, and went at once to the house of Miss Dottle Thorne, 163 South Wash- 
ington Street, where I livedi as an inmate of such house of prostitution 
until my arrest on the Slst day of July of the présent year. I bave never 
been naturalized, and am an allen." There was no other testimony ofïered or 
received, at the hearing before Immigrant Inspector Braun, than the testi- 
mony of the petitloner as àbove set forth. 

Upon the conclusion of thèse proceedings before the inspecter, a transcrlpt 
of the record was forwarded by the Immigration officers to the Secretary of 
Commerce and Labor at Washington ; and on the 4th day of August 1908, 
a warrant was duly issued by the Assistant Secretary of Commerce and 
Labor, directed to Commissloner of Immigration Robert Watchhorn, at Ellis 
Island, N. Y., which warrant eontained, among other things, the followiug 
récitals: "Whereas, from proofs submltted to me, after due hearing before 
Inspector Marcus Braun, at Mlnneapolls, Minn., I hâve become satisfled that 
Evalda, alias Mldget Petterson, alien, who landed at the port of New York, 
N. Y., ex S. S. Teutonlc, on the 12th day of September, 1907, is in thls country 
in violation of the act of Oongress approved February 20, 1907 (Act Feb. 20, 

1907, c. 1134, 34 Stat. 898 tU. S. Comp. St. Supp. 1907, p. 389]) to wlt: That 
the sàld allen is unlawfuliy lu the Unltéd States, in that she is a prostîtute, 
Was sueh àt the tlme of entry, and has beeii found practlclng prostitution 
withln three years subséquent to arrivai;' and whereas, the period of three 
years after landing has not elapsed ; I, William E. Wheeler, Assistant Secre- 
tary of Commerce and tiabor, by virtue of the power and authority vested in 
me by the laws of the United States, dô hereby command you to return the 
said alien te the country Whence she came, at the expense of the steamship 
Company importlng her." It was further provided in said warrant of dé- 
portation: "That the alien wUl be detained as a wltness against her alleged 
Importer and keeper until such tlme as her présence Is no longer required, 
whereupon; She will be dellvered into your custody for déportation." On the 
8th day of October, 1908, and While the petitioner was belng held in custody 
by the immigration officers of the United States and the sheriff of Hennepin 
county in the county jail, under and pursuant to the authority eontained in 
said warrant for déportation,' a pétition for a wrlt of habeas coipus was pre- 
sented to thls court, On the same day an order was made allowlng the 
writ( and by consent of parties it was madé returnable on the 13tb day of 
October, 1908, whereupon the followlng proceedings were had: The petitlon- 
er was sworn in her own behalf, and examined by her counsel solely as, to 
the manner of her arrest. No. testimony was offered either by the petitloner 
or by the government relative tp the domicile which it was clalmed she had 
acqulred in the United States prior to her return to Sweden on the 5th day 
of December, 1906. By consent of both parties, a copy of the testimony in 
the proceedings before Immigrant Inspector Braun on the Slst day of July, 

1908, was rèceived in évidence. The case was thereupqn argued by counsel 
and submltted to the court for décision., After making the foregolng state- 
ment of facts, the court rendered the followlng opinion. 
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O. H. O'Neil, for petitiôner. 

C. C. Houpt, U. S. Atty.; and J. M. Dickey, Asst. U. S. Atty. 

PURDY, District Judge (after stating the facts as above). 1. The 
petitiôner is now being held for déportation under a warrant issued 
by the Assistant Secretary of Commerce and Labor, under and pur- 
suant to the authority contained in section 21 of the act of February 30, 
1907, entitled "An act to regulate the immigration of aliens into the 
United States" (Act Feb. 20, 1907, c. 1134, 34 Stat. 905 [U. S. Comp. 
St. Supp. 1907, p. 402]), which section is in part as follows: 

"Sec. 21. That In case the Secretary of Commerce and Labor shall be satls- 
fied that an alien has been found in the United States in violation of thls 
act, or that an alien is subject to déportation under the provisions of this 
act, or of any law of the United States, he shall cause such alien wlthin a 
period of three years after landing or entry therein, to be taken into custody 
and retumed to the country whence he came, as provided by section 20, of 
this act," etc. 

It is contended by counsel for petitiôner that the provisions of this 
act above quoted hâve no application to an alien who has acquired a 
domicile in the United States, and is returning to this country after a 
brief visit to the land of his birth, such visit having been made with 
no intention of abandoning the domicile that he had previously ac- 
quired; and it is further contended that this petitiôner is shown by 
the record of the proceedings before the immigrant inspector to hâve 
been such an alien at the time of her second arrivai in the United 
States. 

A preliminary question has been suggested which must first be con- 
sidered : Has this court authority in a habeas corpus case to examine 
the record of the proceedings before the immigrant inspector, for the 
purpose of ascertaining whether the Assistant Secretary of Commerce 
and Labor, in issuing his warrant for déportation, acted with respect 
to a matter over which he had jurisdiction? It is of course well set- 
tled by abundant authority that the writ of habeas corpus cannot be 
employed to perform the function of a writ of error or an appeal. 
There are, however, several récent décisions of the Suprême Court 
holding that the courts of the United States hâve jurisdiction to grant 
relief to a party aggrieved by any action by the head or one of the sub- 
ordinate officiais of a department, when the évidence adduced before 
such officiai, and upon which he assumes to act, is wholly uncontradict- 
ed, and shows beyond any room for dispute or doubt that the case in 
any view is beyond the statutes, and not covered or provided for by 
them. Gonzales v. Williams, 192 U. S. 1, 24 Sup. Ct. 177, 48 L. Ed. 
317 ; American School of Magnetic Healing v. McAnnulty, 187 U. S. 
94, 23 Sup. Ct. 33, 47 L. Ed. 90. Upon the authority of thèse cases— 
and many others might be cited- — there can be no room for question 
that this court has authority to examine the record and the évidence 
upon which the Assistant Secretary of Commerce and Labor predicated 
his authority to issue his warrant for the déportation of the petitiôner, 
for the sole purpose of ascertaining whether the évidence before that 
officiai, and upon which he assumed to act, showed beyond any room 
for dispute or doubt that this case is beyond the purview of the im- 
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migration statutes of the United States, and not coverëd of pfovided 
for by theni. '•'•■, ' ' 

2. The foundation of petitioner's claim of right to be discharged 
f rom custody is contained in the^ proposition that ah alien who in good 
faith hàs acquired a résidence in the United States may, upon his 
return aîter a temporary absence in a foreign country, pass our f ren- 
tier and rëmain in. the United StateS' without interférence or molesta- 
tion by our immigration officers ; in other words, that an ahen who has 
once acquired a domicile in the United States has a right to leave and 
re-enter this country with the same f reedom as a citizen of the United 
States, and that our présent immigration laws, when properly con- 
strued, do not operate against such an alien. In support of this propo- 
sition, several fédéral décisions are cited construing our immigration 
laws, and the court is now urged to adopt the construction of our im- 
migrant statutes, announced in thèse décisions, in the détermination of 
this case. But a careful considération of those authorities has failed 
to convince me that the immigration act of February ,30, 1907, should 
be construed as exempting from its opération aliens, by reason of the 
fact that they had once acquired a domicile in the United States. 

The cases in which this question was first considerèd arose under the 
immigration act of March 3, 1891, c. 551, 26 Stat. 1084 (U. S. Comp.. 
St. 1901, p. 1294). In re Panzara et al. (D. C.) 51 Fed. 275; In re 
Martorelli (C. C.) 63 Fed. 437; In re Maiola (C. C.) 67 Fed. 114; 
In re Monaco (C. C.) 86 Fed. 117; In re Ota (D. C.) 96 Fed. 487; 
In re Moffitt, 128 Fed. 375, 63 C. C. A. 117. It is manifest, however, 
that thèse décisions should be given little, if any, weight in construing 
the provisions of the more récent acts regulating the immigration of 
aliens, for the reason that the act of March 3, 1891, referred in nearly 
ail of its provisions to "alien immigrants," and the court held, in 
construing the scope of that statute, that Congress intended that it 
should operate only against such "aliens" as were "immigrants." 

On March 3, 1903, Congress passed another act upon the same sub- 
ject, entitled "An act to regulate the immigration of aliens to the 
United States." Act March 3, 1903, c. 1012, 32 Stat. 1213. This act, 
as far as the express language contained in the law is concerned, was 
directed against ail aliens, without référence to the question as to 
whether or not the aliens were "immigrants"; while the title of the 
act of March 3, 1903, is substantially the same as the title of the act 
of March 3, 1891, the qualifying word "immigrant," as the same ap- 
peared in the original act, being omitted from the later enactment. 
Notwithstanding this change in the immigrant law of 1903, several 
of the fédéral courts hâve held that the act was not intended by Con- 
gress to prohibit the objectionable classes of aliens enumerated in 
section 2 of the act from re-entering the United States when once they 
had acquired a domicile herein. In the following cases such interpré- 
tation of the act of March 3, 1903, has been adopted by the courts : 
In re Buchsbaum (D. C.) 141 Fed. 231; Rodgers, U. S. Commission- 
er of Immigration, et al. v. U. S. ex rel. Buchsbaum, 152 Fed. 346,, 
81 C. C. A. 454; U. S. v. Aultman (D. C.) 143 Fed. 922, the same case 
affirmed in 148 Fed. 1022, 79 C. C. A. 457; U. S. v. Nakashima, 160 
Fed. 842, 87 C. C. A. 646. Without attempting an elaborate statement 
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of the reasons which hâve influencée! me in arriving at a différent con- 
clusion respecting the interprétation and scope of this law, I shall 
content myself with a brief enumeration of several points which, in 
my opinion, render the construction which is supported by the fore- 
going décisions at least doubtful. 

In the Nakashima Case the Circuit Court of Appeals of the Ninth 
Circuit assigns the foUowing reason why aUens who having acquired 
a domicile in the United States, although belonging to the excluded 
classes, shoûld not be considered as within the inhibitions of the im- 
migration law of 1903: 

"But aliens hâve alwayg been allowed to réside In the United States and 
acquire property there, whlle at the same time maintainiug their citizenshlp 
in the country from whence they came, and their right to return to the 
United States, after having temporarily left the same wlth the intention to 
return, has always been recognized. It Is not to be presumed that Coiigress 
intended to ciiange the whole trend of its prior législation in regard to the 
alien résidents, construed as that législation had been by the courts, wltbout 
expressing that Intention in terms so clear as to leave no room for doubt. 
We flnd no such change of phraseology as to Justify that conclusion." 

It seems to me that when Congress enacted the immigration law of 
March 3, 1903, and omitted the word "immigrant," which was con- 
tained in the immigration act of 1891, as qualifying the word "alien," 
that Congress did in clear, plain, and unmistakable language évince an 
intention to materially broaden the scope of the statute. Such a mate- 
rial and significant change in the law so as to include ail aliens, whether 
immigrants or otherwise, should not in my judgment be disregarded 
by a refinement of judicial construction. The immigration act of 1903 
was certainly intended by Congress to exclude certain classes of 
aliens who were not excluded by the act of 1891, as the last-named act 
had been construed by the courts. To hold that the act of 1903 was 
intended merely to reach aliens belonging to the prohibited classes 
who should corne hère for a temporary résidence of a few months, and 
not to exclude aliens belonging to the prohibited classes who had ac- 
quired a domicile in the United States, would in effect give the statute 
an interprétation not justified by the broad and gênerai language em- 
ployed. The immigration act of 1891 recognized the right of aliens 
who were not immigrants to come to the United States for temporary 
purposes, just as much as it recognized the right of aliens who had 
acquired a domicile in the United States to return hère after a tem- 
porary visit abroad; and the construction of the act of 1903, which 
makes it operative against the alien who is not an immigrant and is 
coming to the United States for merely temporary purposes, and non- 
operative against the alien who has acquired a domicile in the United 
States and is attempting to return hère after having voluntarily left 
the country, is, in my judgment, founded upon considérations of hard- 
ship pure and simple, only differing in degree. 

In the case of In re Kleibs (C. C.) 128 Fed. 656, Circuit Judge 
Uacombe, in dismissing the writ of habeas corpus, held that the cir- 
cumstances that the petitioner had arrived in the United States by 
water on a prior occasion in August, 1900, and had remained in the 
United States four months, during which time he had bought a farm 



M2 166 FBDïlRAIii REPORTEE. 

and taken out his first papers, and since his second arrivai had niar- 
ried hère, while making his case a particularly hard one, did not re- 
lieve him from the opération of the immigration act of March 3, 1903. 
The décision in the Kleibs Case was rendered on the 7th day of March, 
1904. In the case of Taylor v. United States, 153 Fed. 1, 81 C C. A. 
197, the Circuit Court of Appeals held that the immigration act of 
March 3, 1903, should receive a broad construction, at least so far as 
the meaning of the word "aliens" was concerned; and, while the déci- 
sion in the Taylor Case was subsequently reversed by the Suprême 
Court of the United States (Taylor v. U. S., 207 U. S. 130, 38 Sup. 
Ct. 53, 53 L,. Ed. 130) upon the ground that section 18 of that act 
did not apply to the ordinary case of a sailor while on shore leave, 
the Suprême Court did not take exception to the holding of the court 
below that the act of 1903 was intended to include certain classes of 
aliens who were not within the prohibitions of the immigration act 
of 1891. 

In this same connection the language of Mr. Justice Holmes, in de- 
livering the opinion of the Suprême Court in the Taylor Case, seems 
to me especially significant. He said : 

"The reason for the construction adopted below was found in the omission 
of the Word 'immigrant,' which had followed the word 'alien' in the earlier 
acts. No doubt that might hâve been intended to wlden the reach of the 
statute ; but we see no reason to suppose that the omission meant to do moi'e 
than to avold the suggestion that no one was within the act who did not corne 
hère with intent to remain." 

This précise question as to the status of an alien who had acquired 
a domicile in the United States prior to his attempted re-entry bas 
been discussed by the Suprême Court of the United States under the 
Chinese exclusion act (Act Oct. 1, 1888, c. 1064, 25 Stat. 504 [U. S. 
Comp. St. 1901, p. 1318]), in the case of Lem Moon Sing v. U. S-, 
158 U. S. 538, 15 Sup. Ct. 967, 39 L,. Ed. 1083. The court in that 
case, among other things, said : 

"ïhe power of Congress to exclude aliens altogether from the United States, 
or to prescribe the terms and conditions upon which they may corne to this 
country, and to hâve its declared policy, without Judlclal intervention, is 
settled by our previous adjudications. Is a statute passed in exécution of 
that power any less applicable to an alien who has acquired a commercial 
domicile within the United States, but who, havlng voluntarlly left the 
country, althougli for a temporary purpose, claims the right under some 
law or treaty to re-enter it? We think not. The words of the statute are 
broad, and include 'every case' of an alien, at least every Ohinese alien, who 
at the tlme of its passage is out of this country, no matter for what reason, 
and seeks to corne back. He is none the less an alien because of his havlng 
a commercial domicile in this country. While he lawfully remains hère he 
is entitled to the beneflt of the guarantees of llfe, liberty, and proi>erty, se- 
cured by the Constitution to ail persons, of whatever race, within the juris- 
diction of the United States. His Personal rights wb-en he Is In this country, 
and suçh of his property as Is hère durlng hls absence, are as f ully protected 
by the suprême law of the land as If he were a native or naturallzed citizen 
of the United States. But when he has voluntarlly gone from the country, 
and is beyond its jurisdiction, being an alien, he cannot re-enier the United 
States in violation of the will of the government as expressed in euactments 
of the lawmaking power." 

The words of the immigration act hère under considération are 
broad, and include every case of an alien who at the time of its passage 
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was out of this country, no matter for what reason, and seeks to 
corne back. In the language of Mr. Justice Harlan, "He is none the 
less an alien because of his having a commercial domicile in this coun- 
try." In the case at bar, as in the Lem Moon Sing Case, supra, the 
alien was out of this country at the time of the passage of the law. 
Whatever rights the petitioner may hâve had to remain in this coun- 
try by reason of an alleged domicile herein prier to her leaving it in 
December, 1906, are not, in my opinion, material to the question in 
controversy; the fact remains that she voluntarily left the United 
States in December, 1906 ; and if at that time she belonged to one of 
the prohibited classes enumerated in the immigrant statutes then in 
force, or subsequently became a member of one of thèse classes, she 
has no one to blâme but herself when the plain commands of the stat- 
utes are sought to be enforced against her. 

Then again, in the case U. S. ex rel. Funaro v. Watchhorn (decided 
on the 14th day of August, 1908, by the Circuit Court for the South- 
ern District of New York) 164 Fed. 153, Circuit Judge Ward, in con- 
struing the provisions of the immigration act of February 20, 1907, 
took occasion to point out that while the Circuit Court of Appeals of 
the Third Circuit, in the case of Rodgers v. U. S., 152 Fed. 346, 81 
C. C. A. 568, and of the Sixth Circuit in the case of U. S. v. Na- 
kashima, 160 Fed. 842, 87 C. C. A. 646, hâve made it clear that their 
construction of the act of 1903 accords with that of the petitioner, viz., 
that an alien who has been admitted to the United States and estab- 
lished a domicile hère is not subject to exclusion upon his return to 
this country, nevertheless, as Judge Ward pointed out in the first case, 
the alien was discharged on the ground that he had not been afforded 
an appeal, while in the second case it was held that the appeal had been 
improperly dismissed. In other words, the Rodgers and Nakashima 
Cases were each decided in favor of the alien, upon the ground that 
the alien had been denied the right of appeal to the Secretary of Com- 
merce and Labor secured to him by the law, and that such right can 
be protected by a writ of habeas corpus. In the Fvmaro Case, supra, 
it appears that the petitioner came originally to this country in 1901 
and lived for six years in Pittsburg, in the state of Pennsylvania, 
where he had established his domicile; that in December, 1907, he 
went to Italy for a visit, and upon his return to this country in May, 
1908, he was detained by the immigrant inspecter as a person "not 
clearly beyond a doubt entitled to land." Judge Ward held that the 
writ should be dismissed and the petitioner remanded. 

For thèse reasons, I am strongly inclined to the opinion that the 
petitioner in the case at bar, even if she had acquired a domicile in 
the United States prior to her voluntarily leaving the country in De- 
cember, 1906, must be held to be within the prohibition of the im- 
migrant law of February 20, 1907, it being conceded that she was a 
prostitute àt the time of her re-entry, and was found practicing prosti- 
tution within three years after such re-entry. 

3. But conceding for the purposes of this décision, and in order that 
the petitioner may hâve the benefit of that construction of the law most 
favorable to her contention, that the Rodgers and Nakashima Cases, 
supra, announce the correct interprétation of the immigrant statutes, 
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in holding that a domicile once acquired will protect an alien from 
exclusion or déportation when he returns to the United States after 
a. brief visit abroad, I corne at once to the question as to whether the 
évidence shows beyond dispute that the petitioner had acquired such 
a domicile ; for unless the évidence taken before the immigrant in- 
spector, and upon which the Assistant Secretary of Commerce and 
Labor acted when issuing his warrant for déportation, \yas of such 
a character, the finding of the Assistant Secretary of Commerce, and 
Labor must be regarded as final, and this court would hâve no au- 
thority to review such finding on a writ of habeas corpus. 

It appears that the petitioner came to this country when she was 
about 16 years of âge, and worked for a short time as a domestic 
servant; but the évidence does not show at whose house, or at what 
place. It further appears that a short time before she was 18 years 
of âge she entered a house of prostitution in the city of St. Paul, 
where she remained as an inmate for 3I/2 years, at the end of which 
time she became an inmate of an adjoining house of prostitution, 
where she remained for some 6 or 7 months, and then returned to the 
house of prostitution of which she had originally been an inmate, 
where she remained for 1 week immediately prior to her. return to 
Sweden. She was 21 years of âge, according to her own testimony, 
on the Ist day of December, 1906, and she sailed from New York on 
the 5th day of that month, or four days after she had become 31 
years of âge. She testified that she went back to Sweden for the 
purpose of visiting her home, where she remained for a period of nine 
months. It is true that she testified that when she left the United 
States she intended to come back to this country, but it does not ap- 
pear that she intended to come back to the city of St. Paul, or to 
any other particulaf place. She says that when she got ready to come 
back she wrote to Miss Dottie Thorne, the keeper of the house of 
prostitution in St. Paul, of which she had been an inmate for a num- 
ber of years, for a ticket and for passage money, and that Miss Thorne 
sent her what amounted to $113. Subsequently she did return to 
America, arriving in New York on the 12th day of September, 1907, 
and went directly to St. Paul to the house of Miss Thorne, where she 
had been an inmate continuously from that time until the time of 
her arrest. Thèse are in substance the facts upon which the petitioner 
claims an established domicile in this country, such as would protect 
her from déportation as an alien under the immigration act of Febru- 
ary 20, 1907. 

Viewing this évidence in its most favorable light to the petitioner, 
can it be said that she has established the fact of her domicile in this 
country by such indisputable testimony as would preclude the As- 
sistant Secretary of Commerce and Labor from finding as a fact that 
she had not acquired a domicile in the United States within the mean- 
ing of the décisions hereinbefore cited, holding that aliens who hâve 
acquired a domicile are not prevented from returning to the land of 
their birth, and subsequently re-entering the United States, unafifected 
by the immigration laws? If upon a considération of the testimony 
submitted there was any subetantial évidence upon which the x\ssistant 
Secretary of Commerce and Labor could fairly and reasonably hâve 



EX PARTE PETTEESON. 545 

reached the conclusion that the petitioner had not acquired such a 
domicile, and that the petitioner had not brought herself within the 
class of excepted aliens, then such a finding of fact cannot be dis- 
turbed or reviewed in a habeas corpus proceeding. 

The domicile of a person, in a strict légal sensé, is where he has his 
true, fixed, permanent home and principal establishment, and to which 
whenever he is absent he has the intention of returning. Story on 
Conflicting Laws (8th Ed.) § 41. It has been said that no one word 
in the English language is more nearly synonymous with the word 
"domicile" than our word "home." White v. Brown, 1 Wall. Jr. 
(C. C.) 263, Fed. Cas. No. 17,538; In re Craignish, 3 C. H. 180; 
Wood V. Roeder, 45 Neb. 311, 63 N. W. 853. With this définition of 
the word "domicile" in mind, can this court say that this petitioner, 
who had been an inmate of a house of ill famé for a period of more 
than three years before she returned to her home in Sweden in De- 
cember, 1906, had acquired a "domicile" or a "home" in the United 
States? When she left for Sweden she left a house of prostitution, 
with nothing, so far as the record discloses, to indicate that she ever 
intended to return to the city of St. Paul, or to the state of Minnesota, 
other than her bare statement, after having been arrested for déporta- 
tion, that when she went away she intended to come back. She re- 
mained away for nine months, and then returned only when she had 
received from the keeper of the house of prostitution sufficient money 
to pay her passage and expansés en route. It seems to me that, in a 
situation such as the petitioner was in at the time of her departure for 
Sweden, the law should not présume that she intended to continue in 
such an unlawful and degrading occupation, or to return to a house 
of prostitution for the purpose of making that her future "home." U. 
S. ex rel. Géorgie White v. Hook, Warden (U. S. District Court for 
Maryland, decided November 19, 1908) 166 Fed. 10O7. But, however 
this may be, there are other considérations peculiar to this case, which, 
in my judgment, prevent a récognition of the claim hère advanced by 
the petitioner. 

When the petitioner first came to the United States in 1901, she was 
only 16 years of âge, and, if her testimony is to be taken as true, she 
was under 18 when she first became an inmate of this house of 
prostitution conducted by Miss Thorne. The authorities are imani- 
mous in holding that during minority the domicile of an infant con- 
tinues to be the same as that of the person from whom he took his 
domicile of origin, and changes only with the domicile of that person. 
Sharp V. Crispin, L. R. I. P. & D. 611; Marks v. Marks (C. C.) 
75 Fed. 321 ; Johnson v. 21 Baies, etc., 2 Paine (U. S.) 601, Fed. Cas. 
No. 7,417; Dresser v. Edison Illuminating Co. (C. C.) 49 Fed. 257; 
Van Matre v. Sankey, 148. 111. 536, 36 N. E. 628, 23 L. R. A. 665, 
39 Am. St. Rep. 196; In the Matter of Benton, 92 lowa, 202, 60 
N. W. 614, 54 Am. St. Rep. 546. On the authority of thèse cases, 
the petitioner herein was absolutely incapable of acquiring a domicile 
in the United States during her minority. The question, therefore, 
arises as to when such disability was removed ; whether at the âge 
of 18, after she had entered the house of Dottie Thorne, or whether 
at the âge of 21, which occurred four days before she took passage 
166 F.— 35 
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on the steamer at New York, for the purpose of returning, as she 
says, to her home in Sweden. The statute of Minnesota, Rev. Laws, 
§ 3636, provides that "the word 'minor' means a maie under the âge 
of twenty-one years, or a female under the âge of eighteen years." 
But are the statutes of Minnesota controlHng in a case of this kind? 
If so, we are presented with the curions anomaly of a law of the 
United States relative to the exclusion of aliens operating differently 
in différent states. Section 731 of the Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 681) is as follows: 

"ïhe laws of the several states, except wliere the Cîonstitution, treaties or 
statutes of the United States otherwise require or provide, shall be regarded 
as the rule of décisions in trials at common law, In the courts of the 
United States, in cases where they apply." 

It has been held t»y the Suprême Court of the United States that 
there is nothing in this section which required it to be applied to pro- 
ceedings in equity or in admiralty, and that it is not applicable in 
criminal cases cognizable before the United States courts, or where 
the Constitution, treaties, or statutes of the United States require 
other rules of décision. Bûcher v. Chèshire R. Ce, 125 U. S. 583, 
8 Sup. Ct. 974, 31 L. Ed. 795 ; Clark v. Allen (D. C.) 114 Ped. 374 ; 
Logan V. U. S., 144 U. S. 300, 12 Sup. Ct. 617, 36 L. Ed. 429. How, 
then, would it be possible to hold that it applies to a hearing before an 
administrative officer of the United States in an immigration case over 
which the courts bave no power of revision or review? My conclu- 
sion is that the law of Minnesota which prescribes 18 as the âge when 
a minor female becomes of âge has no application to a case of this 
kind. We are therefore compelled to turn to the common law for 
the rule which must govern and control in this case. 

By the common law the âge of majority is fixed at 21 for both sexes, 
and, in the absence of any statute to the contrary, every person under 
that âge, whether maie or female, is an infant; and the same limit 
seems to prevail under the civil law. Rowland v. McGuire, 64 Ark. 
413, 42 S. W. 1068 ; Dent v. Cock, 65 Ga. 400. Applying the com- 
mon-law rule to this case, the petitioner did not reach her majority 
until the Ist day of December, 1906; prior to that time she was an 
infant incapable of choosing a domicile for herself, and up to that time 
her domicile had been that of her parents, at Carlsburg, Sweden. Fur- 
thermore, the record does not disclose whether or not she was in the 
State of Minnesota at the time when she reached her majority on the 
Ist day bf December, 1906, though it does appear that she was in the 
city of New York on the 5th day of December of that year. It is 
not uijreasonable to suppose that she left St. Paul not later than- the 
2d day of December, in order to hâve reached New York in time for 
the sailing of the steamer on the 5th day of December. Under this 
State of facts, and under this view of the law respecting the sélection 
of a domicile by an infant, can it be said that the évidence adduced 
before the immigration inspecter in Minneapolis, upon which the As- 
sistant Secretary of Commerce and Labor based his findings, is so 
wholly uncontradictory and so satisfactory as to show beyond any 
room for dispute or doubt that the case was beyond the immigration 
statutes and not covered or provided for by them? In my opinion. 
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the petitioner has totally failed to make out a case which îndisputably 
brings her within that class of aliens which the décisions in the Rodgers 
and Nakashima Cases, supra, hold to be beyond and outside of the 
immigration law of 1903. The burden was upon the petitioner to 
show, when she had the opportunity before the immigration officers, 
that she had acquired a domicile in the United States which would 
necessarily arrest ail further proceedings instituted with a view to her 
déportation. She admitted that she was an alien and that she was a 
prostitute, and that she had been practicing prostitution in the city 
of St. Paul ever since she came to the United States in September, 
1907, up to the time of her arrest. She was therefore clearly within 
the letter of the statutes which required her déportation, and if she 
was not within the spirit of the statute, as construed by the courts in 
the Rodgers and Nakashima Cases, it was her duty to establish such 
fact by clear and positive proof at the hearing before the immigrant 
inspector. When the petitioner, represented by counsel, appeared be- 
fore the court, she failed to offer any further téstimony relating to the 
question of her domicile, and it is questionable whether if such ad- 
ditional évidence had been ofïered and received it would hâve material- 
ly changed the situation. 

Looking at the whole record, and making due allowance for the 
summary character of the proceedings before the immigrant inspector 
when the petitioner was examined, the court is unable to say that the 
petitioner's right to. remain in the United States, for the reason that 
she had acquired a domicile therein prior to her return to Sweden, 
has been established beyond any room for dispute or doubt, so as to 
warrant this court in holding that the Assistant Secretary of Com- 
merce and L,abor was mistaken with référence to a pure question of 
law. I therefore hold that the évidence contained in the record was 
of such a character as to justify the Assistant Secretary of Commerce 
and L,abor in finding, as in law I must assume that he found, that the 
petitioner did not belong to that class of aliens which by reason of 
their having acquired a domicile in this country, should be permi^ted 
to return unafïected by our immigration laws. 

The writ is discharged, and the petitioner remanded to the custody 
of the immigration officer, to be held for déportation ; and it is so or- 
dered. 
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PROVIDENCE- WASHINGTON FIRE INS. CO. et al. v. ATLANTA- 
BIRMINGHAM FIRE INS. CO. et al. 

(Circuit Court, N. D. Georgla. January 11, 1909.) 

1. INSUBANCE (§ 684*)— INSUKANCE COMPANIES— INSOLVENOY— SeTTLEMENT OP 

ASSETS. 

Where, after the appointmeiit of a recelver for an Insurance company, 
an agreement was effected by whlch the creditors agreed to accept 30 
per cent, of thelr claims in full, sueh agreement should be treated as a 
distribution of the Insurance conipany's assets, and not a compromise by 
the insurance company Itself, In so far as It afCected relnsuraiice or the 
conipany's rlsks. 

[Ed. Note. — Por other cases, see Insurance, Cent. 0ig. § 1817; Dec. 
Dlg. § 684.*] 

2. Insurance (§ C79*) — Insolvency— "RkiNscRANOE" — "Double Insur- 

ance." 

The terni "double Insurance" means an Insurance of the same luter- 
est, and is entlrely différent from "reinsurauee," whlch Is a contract of 
Indemnity to the person or corporation relusured for the whole loss 
sustained in respect to the subject of the Insurance to the extent to 
whlch he Is relusured. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1811; Dec. Dig. 
§ 679.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2185, 2186; 
vol. 7, pp. 6052, 6053 ; vol. 8, p. 7783.] 

3. Insubance (§ 684) — Reinsurance— Compromise of Obiginal Claims— Ef- 

fect. 

Where, after an insurance company became insolvent as the resuit of 
a flre and a recelver had been appolnted, its creditors agreed to accept 
30 per cent, of thelr proved claims in full settlement, reiusurers of the 
insolvent company's rlsks were not thereby relieved of 70 per cent, of 
the loss sustained under the relusured policles, but were liable for the 
full amount. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 1817 ; Dec. Dig. 
§ 684.*] 

Smith, Hammond & Smith, for reinsviring companies. 
McDaniel, Alston & Black, for receiver. 

NEWMAN, District Judge. ■ The assets of the Atlanta-Birming- 
ham Fire Insurance Company and its afifairs are in this court for ad- 
ministration, the company having failed on account of severe losses sus- 
tained in the San Francisco fire in 1906. The question has arisen as to 
the respective rights of other insurance companies which had reinsured 
the Atlanta-Birmingham Fire Insurance Company against risks taken 
by it, and the rights of the Atlanta-Birmingham Fire Insurance Com- 
pany against such companies for reinsurance given it by the other com- 
panies. 

The particular question hère for décision is whether, in view of the 
fact that the original insured only received from the assets of the 
Atlanta-Birmingham Fire Insurance Company 30 per cent, of their 
losses, that company may set off against other insurance companies 
to which it is indebted, as stated, for reinsurance, the full amount of 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



PROVIDENCE-WASH. F. INS. CO. V. ATLANTA-B. F. INS. CO. 549 

its liability for the San Francisco losses, so far as covered by such re- 
insurance in other companies, prorated according to the amount the 
reinsurance may bear to the amount of the original insurance ; or 
whether the Atlanta-Birmingham has the right only to claim as 
against such reinsuring companies 30 per cent, of the pro rata amount 
of sUch losses for which the reinsuring companies would otherwise be 
liable. 

This question was before a spécial master, to whom the whole case 
had been referred. His report is as follows: 

"To the Honorablft .Tudjies of The Circuit Court of the United States for the 
Northern District of Georgia; 

"In pursuance of the order uiade and entered In this cause hy which it 
was referred to me as spécial master, I do respectfully report tUat I hâve 
investigated the matter so referred to me, and havlng been attended by par- 
ties interested, and after taliing due proofs, I tind and report upon ch\ims 
of insurance companies which had reinsured rislis orlginally assumed by the 
Atlanta-Birmingham Fire Insurance Company, as follows: 

"I divide thèse reinsuring coinpanles into two classes: First, those com- 
panies which had daims against the Atlanta-Birmingham and where no set- 
off as against such elaims is clainied by the Atlanta-Birmingham Insurance 
Company or its receiver. 

'•Facts. To each of the iwlicies issued by the Atlanta-Birmingham to such 
Company a slip was attached, and made part of the policy, to the efCeet that 

the policy covered 'On their Interest as insurers under their policy No. , 

issued to , for $ , as per form of policy below. Subject to 

the same risk, valuations. conditions, and adjustments as are or may be talieu 
by the reinsured, and loss, if any, thereunder Is payable pro rata with the re- 
insured and at the sanie time and place.' 

"In thèse inter\' entions, proof was made to me as to the amounts of pay- 
nients by such companies, and I allowed such clalms for the pro rata actual 
payments made, together wlth interest on such amounts from dates proofs 
of loss were liled with the Atlanta-Birmingham to December iï, lOOG, when 
the receiver was appointed, and at the rate of 7 per cent. My flndings lu 
favor of thèse reinsuring companies are made on a sepurate paper attached 
hereto, headed 'Reinsurance Clalms, Class A.' In the first column is the 
principal amount due each eonipany ; in the second column Is the Interest ; 
and in the thlrd, amount due Atlanta-Blrniinghani ; and in the fourth is the 
total amount of principal and Interest, and for which amount I find decree 
should be rendered In favor of each company in Class A. 

"The second class embraees those companies which had elaims against the 
Atlanta-Birmingham, and against whlch the Atlanta-Birmingham also had 
elaims and clalmed an offset. The pollcles i«sued by the Atlanta-Birmingham 
and tliose issued to it each contaln the same reinsurance loss slip as is shown 
in the report as to Class A. This second class is shown by a separate i)aper 
attached hereto, marked 'Reinsurance Clalms, Class B.' As to this Class 
B, I flnd In the flrst column the principal amount due each of said companies ; 
In the second column, the Interest due each In the same manuer as lu Class 
A. As against such sum I hâve allowed set-oflC in the column 'due A-B.' 
I deducted this set-off irom the principal and interest due companies wlio had 
reinsured the Atlanta-Birmingham, and rendered judgment for the net bal- 
ance, and the amount of such net balance is found in the coluum headed 
'Net due them.' In flxlng the amount of set-off, I charge against the 
respective companies the full pro rata amounts of the liablllties proved 
against the Atlanta-Birmingham on pollcles so reinsured by the Atlanta- 
Birmingham for such reinsuring companies. 

"I hâve previously made my report as to the Interventions of the direct 
San Francisco loss claimants, fixiug the liability of the Atlanta-Birmingham 
to each of such claimants, and in said report I rendered judgment that such 
liablllties would he dlscharged in full when the receiver should pay to each 
of such claimants 30 per cent, of the prlncijial of such several amounts so 
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allowed. Thls flndlng and judgment was based upon the agreed settlement 
In thls cause. Such agreed settlement and the flndlng and judgment on such 
clalms are hère reported by me as part of the f acts in thèse Interventions, 
and is made a part of thls report. Both the agreed settlement and by-report 
as to such direct San Francisco loss clalmants are of file in the office of the 
clerk of thls court in thls cause, and need not be hère set f orth. My report, 
as to the direct San Francisco loss clalmants has been by thls honorable 
court approved and made the decree of thls court. Carrylng out that decree 
or settlement wlth such clalmants, the receiver has paid to each of the sald 
clalmants the sum of 30 per cent, of the amount flxed by me as the llablllty 
of the Atlanta-Birmingham to such clalmants, and from each clalmant has 
taken recelpt in the following form, to wlt: 

" 'Received of A. C. Sexton, receiver, $ , same belng In f ull compro- 
mise and settlement of any and ail clalms of loss or damage under such 
pollcy and aceording to the agreement of settlement in the case of Providence- 
Washington Fire Ins. Co. et al. v. The Atlanta-Birmingham Fire Ins. Oo. et 
al. in the Circuit Court of the United States for the Northern District of 
Georgla. 

'Thls day of -, 190S. 



t( tn 



" 'Attorneys at Lavs^ for 



"This form of recelpt, wlth the blanks belng properly filled, is stamped on 
the pollcy, and the pollcy surrendered to the receiver. I flnd, as a matter 
of law, that, the receiver having paid to s\ich clalmants such 30 per cent., 
the same is, in accordance wlth the agreed settlement, in fuU satisfaction and 
discharge of àny and ail clalms of such credltors, of vi'hatever character, 
against the Atlanta-Birmingham Fire Insurance Company, the Prudential 
Pire Insurance Company, the funds in the hands of the receiver, or the 
stoclsholders of either of the said companles. 

"It vcas argued to me that because of such settlement and payment, and 
under the ternis of the contraet of reinsurance, the offset of the Atlanta- 
Birmingham against companies provlng clalms against it should be fixed at 
30 per cent, of the pro rata llablllty of the llablllty established and allowed 
against the Atlanta-Birmingham by its original Insured. I cannot accède 
to this proposition. While the Atlanta-Birmingham Fire Insurance Company 
has paid 30 per cent, of its liability, and by such payment has dlscharged 
such liability, nevertheless such payment and discharge was based on the 
agreement of settlement of ail classes of credltors, and such settlement was 
, made because the Atlanta-Birmingham Pire Insurance Company was in- 
solvent, was in the hands of a receiver, and its assets were insuffleient to pay 
and discharge ail of its liabllities in full. 

"I hold the 30 per cent, settlement to hâve been an agreement between the 
credltors of the Atlanta-Birmingham Pire Insurance Company as to the dis- 
tribution of the assets In contradistinction to a compromise by the company 
Itself . I hold, as matter of law, that the Atlanta-Birmingham is entitled 
to set off against clalms proved against it the full pro rata amounts of the lia- 
bllities proved against it by its assured. Deducting the full liability proved 
against the Atlanta-Birmingham by its original assured from the amount of ' 
the principal and interest found to be due by the Atlanta-Birmingham Fire 
Insurance Company to companies reinsuring it, I find in favor of the clalms 
in Class B for the respective amounts in the column under the heading 'Net 
Due Them.' That is to say, I allow claims to be proved against the At- 
lanta-Birmingham for the exact pro rata amounts paid by such companies 
reinsuring it. I allowed tlie Atlanta-Birmingham to set off against such 
clalms the full pro rata amount of the liability proved against the Atlanta- 
Birmingham, and I report that decree should be entered for such net balances 
in favor of the clalmants against the Atlanta-Birmingham. See full state- 
ment headed 'Reinsurance, Class B.' 

"As autbority for such rdling, I cite the following cases, to wit: Black- 
stone, Receiver, v. Allemannla Fire Insurance Company, 56 N. Y. 104 ; Con- 
solidated Real Estate & Pire Insurance Company v. Cashon, 41 Md. 59; 
Philadelphia Trust, Safe Deposit & Insurance Company v. Famé Insurance 
Company, 9 Phila. (Pa.) 292 ; Eagle Insurance Company v. Lafayette Ins. Co., 
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9 Ind. 443 ; Allemannla Fire Insurance Company of Pittsburg, Pa., Plaintiff 
In Error, v. Firemen's Insurance Company of Balte, 209 U. S. 326, 28 Sup. 
et 544, 52 L. Ed. 815. 

"(Slgned) John M. glaton. Spécial Master." 

Exceptions hâve been filed to this report of the spécial master by 
the London & Lancaster Fire Insurance Company, the National Fire 
Insurance Company of Hartford, Conn., the Philadelphia Underwrit- 
ers of Philadelphia, Pa., the Phœnix Insurance Company of London, 
England, and the Sun Fire & Marine Insurance Company. The ex- 
ceptions, so far as necessary to show the contentions in the case, are 
as follows: 

"(1) The above-named companles, and each of them, except to the con- 
clusion of law of sald spécial master, expressed by hlm in the following lan- 
guage, to wit: 

" 'In fixlng the amount of set-ofC I charge agalnst the respective companies 
the full pro rata amounts of the liabilities proved agalnst the Atlanta-Birm- 
ingham on policles so reinsured by the Atlanta-Birmingham for such re- 
insurlng companies.' 

"For ground of exception to said conclusion of law, thèse exceptors re- 
sp^ctfully show that the report of sald master in which said language occurs 
discloses that the Atlanta-Birmingham Pire Insurance Company compromised 
and settled ail claims agalnst It on sald policles which it reinsured wlth 
thèse excepting companies at 30 per cent of the principal amount of the 
claims established agalnst It under sald policles, and said compromise and 
settlement was carrled into efCect as to each of said policles by the payment 
of said .30 per cent., and such payment was acknowledged by each of the 
claimants under each of said policies to be in full compromise and settlement 
of any and ail claims of loss or damage under said policies and each of them, 
and said policies were themselves surrendered and canceled, and no other 
or further claim of any character or description remains or exlsts In favor 
of any one of the claimants under any one of such policies agalnst the said 
Atlanta-Birmingham Fire Insurance Company, or the funds in the hands of 
the receiver. Exceptors say that under the facts above cited, which are 
found and reported by the spécial master in said cause, the proper conclusion 
of law would hâve allowed a set-ofl: against thèse exceptors in behalf of 
said Atlanta-Birmingham Fire Insurance Company of only 30 per cent, of 
the amounts actually allowed by said master as a set-off, according to his 
sald report 

"(2) The above-named companies, and each of them, except to the con- 
clusion of law of said spécial master, expressed by him In the following 
language, to wlt: 

" 'I hold as a matter of law that the Atlanta-Birmingham is entitled to 
set off against claims proved against it the full pro rata amounts of the 
liabilities proved it by its assured.' 

"For grounds of exception to said conclusion of law, thèse exceptors re- 
spectfully show that the report of said master in which said language occurs 
dlscloses that the Atlanta-Birmingham Fire Insurance Company compromised 
and settled ail claims against it on said policies which it reinsured wlth 
thèse excepting companies at 30 per cent, of the principal amount of the 
claims established against it under said policies. and said compromise and 
settlement was carried Into effect as to each claimaut under said policles by 
the payment of said 30 per cent, and such payment was aclvnowledged by 
each of the claimants under each of said policies to be in full compromise 
and settlement of any and ail claims of loss or damage under sald policles 
and each of them, and said policies were themselves surrendered and can- 
celed, and no other or further claim of any chariicter or desci'iption remains 
or exlsts in favor of any one of the claimants under any one of such policies 
against the sald Atlanta-Birmingham Fire Insurance Company, or the funds 
in the hands of the receiver. 
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"Bxceptors say thët uuder the facts above recited, which are found and 
reported by the spécial master in said causer tlie proper conclusion of law 
would hâve allowed a set-off aKainst thèse exceptors in behallf of said At- 
lanta-Birmingham Fire Insurance Company of only 30 per cent, of the 
amounts actually allowed by said master as a set-ofC, according to his said 
report. 

"(3) ïhe above-named companies, and each of them, except to the conclu- 
sion of law of said spécial master, expressed by him in the foUowlng language, 
to wit: 

"'I allow the Atlanta-Birmingliam to set off against such claims the full 
pro rata of the amount of liablïlty proved against the Atlanta-Birmingham, 
and I report that decree should be entered for such net balances in favor of 
the clalmants against the Atlanta-Birmingham.' 

"For ground of exception to said conclusion of law, thèse exceptors ro- 
spectfully show that the report of said master in which said language oocurs 
disclosed that the Atlanta-Birmingham Fire Insurance Company compromised 
and settled ail claims against it on said policies whicli it reiusured with 
thèse excepting companies at 30 per cent, of the principal amount of the 
claims establlshed against it under said policies, and said compromise and 
settlement was carried into effect as to eaoh claimaut under said policies by 
the payment of said 30 per cent., and such payment was aclinowledged liy 
each of the- elaimants under each of said policies to be in full compromise 
and settlement of any and ail claims of loss or damage under said policies 
and each of them, and said policies were themselves surrendered and can- 
celed, and no other or further claim of any character or description remains 
or exists in favor of any one of the elaimants under any one of such policies 
against the said Atlanta-Birmingham Fire Insurance Company or the funds 
in the hands of the receiver. Exceptors say that under the facts above re- 
cited, which are found and reported ,by the spécial master in said cause, the 
proper conclusions of law would bave allowed a set-off against thèse exceptors 
in behalf of Atlanta-Birmingham Fire Insurance Company of only 30 per 
cent, of the amount actually allowed by said master as a set-off, according 
to his said report. 

"(4) The above-named companies, and eacli of them, except to tlie con- 
clusion of law of said spécial master, expressed b.y him in the following lan- 
guage, to wit: 

" 'I hold the 30 per cent, settlement to bave beeu an agreement between 
the creditors of the Atlanta-Birmingham Fire Insurance Company as to the 
distribution of the assets in contradistinction to a compromise by the Com- 
pany itself.' 

"For grounds of exception to said conclusion of law, thèse exceptors re- 
spectfully show that the agreement (which agreement is a part of tlie record 
in this cause, and made a part of the master's report) had nothing to do with, 
and could not regulate or décide, the légal rights of the Atlanta-Birmingham 
Fire Insurance Company or its receiver as to what recovery the Atlanta- 
Birmingham or its receiver could make against debtors of the Atlanta- 
Birmingham Fire Insurance Company. Under the agreement of settlement 
the master was to détermine what amount the Atlanta-Birmingham Fire In- 
surance Company owed to each of its policy holders in San Francisco claim- 
ing loss from it thereunder, and such creditors agreed to accept 30 per cent. 
of the amount found by the master to be due on their respective claims 
against the Atlanta-Birmingham Fire Insurance Company as full settlement 
and compromise of their respective claims against the Atlanta-Birmingham 
Fire Insurance Company." 

The case has been argued on the exceptions to the master's report, 
and submitted. 

. Some months after this case was removed from the state court to 
the Circuit Court, the counsel for the receiver and other counsel in- 
terested, in order to avoid long and tedious Htigation, which it was 
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évident from the mass of conflicting daims would resuit in the case, 
went to work to bring about a settlement among the varions claimants 
to the funds in the hands of the receiver. The first and most important 
matter to be undertaken was some basis of settlement with San Fran- 
cisco policy holders who had sustained losses by the great San Fran- 
cisco fire. An agreement was finally reached with them by which they 
agreed to accept 30 per cent, of their proven losses in full of their 
respective claims. This basis of settlement being practically agreed 
upon, it was referred by the court to the spécial master in the case, 
and he, after hearing from r.il parties in interest, and after full con- 
sidération of the matter, reported to the court in favor of such settle- 
ment. Coincidently therewith, ail other persons having claims against 
the Atlanta-Birmingham Fire Insurance Company, and against the as- 
sets in the hands of the receiver, agreed to accept for their claims re- 
spectively such per cent, as the remaining assets, after deducting costs 
and expenses, would pay. The settlement with the San Francisco 
policy holders was carried into efïect, and they were ail paid 30 per 
cent, of their proven losses, and signed the receipt set out in the report 
of the spécial master. The spécial master holds that this was an agreed 
settlement between the creditors of the Atlanta-Birmingham Fire In- 
surance Company as to the distribution of the assets, in contradistinc- 
tion to a compromise by the company itself, and this holding of the 
master is clearly correct. 

In view of the above, what are the rights of the Atlanta-Birmingham 
Fire Insurance Company against companies reinsuring for it thèse San 
Francisco risks ? The contention earnestly made hère, backed by able 
argument, is that the liability of the reinsuring companies to the At- 
lanta-Birmingham in this case, whatever may hâve been held under 
their facts in other reported cases, is 30 per cent, of the pro rata 
amount its reinsurance would bear to the original Insurance, and not 
the pro rata of the total amount for which the Atlanta- Birmingham 
Fire Insurance Company was liable to the original insured. 

In view of a récent décision of the Suprême Court of the United 
States, it is unnecessary to cite or to discuss former décisions. The 
case referred to is Allemannia Fire Insurance Company of Pittsburg 
V. Firemen's Insurance Company of Baltimore, to the Use of Wolfe, 
Receiver, 209 U. S. 326, 28 Sup. Ct. 544, 52 L. Ed. 815. The follow- 
ing is an extract from the opinion by Mr. Justice Peckham : 

"The term 'reinsurance' has a well-known meaulng. Tliat kind of a con- 
tract has been in force In the commercial world for a long number of years, 
and It is entirely différent from what is ternied 'double iiisurance,' i. e., an 
Insurance of the same interest. ïhe contract is one of Indemnlty to the 
person or corporation reinsured, and it binds the relnsurer to pay to the 
person or corporation reinsured the whole loss sustained in respect to the 
subject of the Insurance to the extent to whleh he is reinsured. It is not 
necessary that the reinsured should first pay the loss to the party flrst in- 
sured before proceeding against the reinsurer upon his contract. The lia- 
bility of the latter is not afCected by the insolvency of the insured, or by its 
inability to fulflll its own contract with the original insured. The claim of 
the reinsured rests upon Its liability to pay the loss to the original insured, 
and is not based upon the greater or less ability to pay by the reinsured. 
If the reinsured commenced his action against the reinsurer before he had 
himself paid the loss, the reinsured took upon hlniself the burden of maklng 
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out his elaim wlth the same précision that the flrst insured would be requlred 
to do in an action against hlm. But tliere Is no autliority for saying that he 
must pay the loas before enforcing liis daim against the relnsurer. Thèse 
propositions are adverted to and enforced In Hone, etc., v. Mutual Saf ety In- 
surance Company, 1 Sandf. (N. Y.) 137, where the authoritles upon the sub- 
ject are gathered and reviewed at some length. The case Itself was subse- 
quently afflrmed in the Court of Appeals in 2 N. Y. 235. See, also, Blackstone 
V. AUemannia Fire Insurance Company, 56 N. Y. 104. Tlie same doctrine is 
held in Consolidated lleal Estate, etc., v. Oashow, 41 Md. 59." 

The opinion also quotes from Judge Blodgett in Ex parte Norwood, 
3 Biss, 504, Fed. Cas. No. 10,364, which quotation embraces the fol- 
lowing: 

"Now, it is to my mlnd absurd to say, if a loss occurs on one of tliose rein- 
sured polieies, that the Company primarily llable is to bave îts claim against 
the reinsurlng Company limited by its ability to meet its obligations to its 
original policy holders. The very object of maUing the policy of reinsuraiice 
was to place the Company in funds with which to make its policy holders 
whole, and that is defeated if tbe construction which is insisted upon by the 
assignée is the true one." 

The erroneous view upon which the argument for the reinsuring 
companies is based hère, is shown by this short extract from the brief 
of the counsel : 

"The whole loss of the Atlanta-Birmingham to its assured was 30 cents on 
the dollar, and this bas been discharged. After this agreement wus made, it 
was bound to pay no more than 30 cents on the dollar. Its llabilily to pay 
was only 30 cents on the dollar. By soch payment ail other llabllity ceased, 
ended, and became f ully discharged ; its contract with the original assured 
became adjusted, settled, and paid. It owed no more on its losses to Its as- 
sured." 

This, in my judgment, is an incorrect view to take of the settlement 
between the Atlanta-Birmingham Fire Insurance Company and its San 
Francisco policy holders. The liability of the company to its policy 
holders was for the entire amount of the respective polieies. This is 
what the company became liable for when it issued the polieies, and 
this was what it owed after the loss occurred. This was its liability, 
which was settled by an agreement, as stated, between ail the creditors, 
including thèse policy holders, by which the policy holders received 
30 cents on the dollar of their claim. The language of the Suprême 
Court is : 

"The liability of tlie latter (the reinsuring company) is not affected by the 
insolvency of the insured, or by Its inabiiity to fulflll its own contract wltli 
the original insured." 

The liability of the Atlanta-Birmingham hère, as stated, was the 
amount of the policy. The fact of the settlement by which the policy 
holders agreed to receive 30 cents on the dollar out of the assets in 
the hands of the receiver, in full of their claims, would not in any way 
alter the fact that its liability under its polieies to the original insured 
was for the full amount of such policy. 

I think the spécial master came to a correct conclusion on this 
question, and that ail the exceptions to his report should be overruled ; 
and a decree may be takén to that efïect. 
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BLOUNT MFG. CO. ▼. YALB & TOWNB MFG. CO. 

(Circuit Court, D. Massachusetts. January 14, 1909.) 

No. 469. 

t. MOKOPOLIES (§ 12*) — CONTEAOT IN RESTBAINT OF TbADE — PaTENTED AETI 

CLES. 

Where certain contracts between manufacturera of liquld door checks 
restralned eacli of tlie parties in the exercise of its rlghts under Its own 
patents and In the sale of its articles made thereunder, the contracts were 
not rendered valld, though in restraint of Interstate commerce, because 
they also authorized each of the parties to use patented inventions belong- 
Ing to the others. 

[Ed. Note. — For other cases, see Monopolies, Dec. DIg. § 12.*] 

2. MoNOPOLiES (§ 12*)— Patente» Abticles— IiIcense— Shebman A.ct. 

A sale or llcense of a paterrted article, with a covenant not to compete, 
made as an ordlnary incident to enhance the value of the thing conveyed, 
was not within Sherman anti-trust act (Act Gong. July 2, 1890, c. 647, 26 
Stat. 209 [U. S. Comp. St. 1901, p. 3200]). 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. S 12.*] 

3. Patents (§ 191*)— Right or Patentée — Use— Conteacts. 

Whlle It is the ordlnary privilège of the owner of a patent to use, oi 
not, wlthout question of motive, the grant of a patent confers on the pat 
entée no right not to use hls invention, or to agréé not to do so, in re- 
straint of trade In that article, except in connection with an assignment 
of tfie rlghts conferred by the letcers patent. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 268 ; Dec. DIg. § 
191.* 

Power of patentée to control his Invention, see note to Heaton-Penlnsu- 
lar B. F. Co. v. Eurêka Specialty Co., 25 G C. A. 280.] 

4. Monopolies (§ 12*) — Contbacx in Resteaint oï Tbade— Patent Abticlb— 

Resteiction o¥ Use. 

Contracts between manufacturers of llquId door checks under varlous 
patents, by whlch each agreed to restrict Its own trade in the article of 
his own invention, not as an incident to a grant of rlghts under patents, 
but to enhance the price by the removal of compétition, and which consti- 
tuted a gênerai plan to regulate and control the business of deallng in 
such checUs sold in Interstate commerce, the plan comprehendlng the 
maintenance of price, the pooling of profits, the élimination of compéti- 
tion, and restraint of improvements, constltuted a violation of the Sher- 
man anti-trust act (Act Cong. July 2, 1890, c. 047, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 32(X)]), and were therefore unenforceable. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 12.*] 

In Equity. On demurrer to bill of complai»it. 

George L. Mayberry and W. H. Léonard, for complainant. 
Fish, Richardson, Herrick & Neave, for défendant. 

BROWN, District Judge. This is a demurrer to a bill for an ac- 
counting in accordance with the ternis of a contract concerning the 
profits arising from the manufacture and sale of liquid door checks. 

This contract, Exhibit A, is made part of the bill. The bill allèges 
the contemporaneous making of a contract between the complainant 
and the P. & F. Corbin Company, Exhibit B. By référence this is 
made a part of the contract, Exhibit A. The Blount Manufacturing 

*For otber oafes see same topic & i nvmbeb lu Dec. & Am. Diga. 1307 to date, & Rep'r Indezei 
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Company, complainant, being a party to both contracts, we may con- 
veniently distlnguish them by callihg Exhibit A the "Yale & Towne 
contract," and Exhibit B the "Corbin contract." . 

I am of the opinion that the true contractual relations between this 
complainant and défendant must be sôught in both contracts, and that 
the validity of the Yale & Towne contract is to be determined by ex- 
amination of the efifect of both. 

In an accounting under the Yale & Towne contract the complain- 
ant's share of profit would be determined, in accordance with paragraph 
7, by finding the différence between the net priées actually received and 
the arbitrarily fixed "contract costs" set forth as an agreed basis for 
accounting; said différence to be increased or diminished by one-half 
of the net amount received or paid in settlements between the Blount 
Manufacturing Company and the Corbin Company. The Yale & 
Towne Company is thus directly interested in the Corbin contract. 
It has signed as an associate party, and has assented to the provisions 
of, the Corbin contract, as appears in paragraph 17 of that contract. 
Paragraph 5 of the Yale & Towne contract also provides that priées 
are to be determined from time to time by agreement between the 
Blount Manufacturing Company, the Yale & Towne Manufacturing 
Company, and the Corbin Company. 

Such relations are established between the complainant, the défend- 
ant, the Corbin Company, and the Russell & Erwin Company that 
the contracts before us must be regarded as related parts of a gênerai 
plan to regulate and control the business of dealing in liquid door 
checks. The plan comprehends the maintaining of priées, the popling 
of profits, the élimination of compétition, and the restraint of im- 
provements. 

If relating to ordinary articles of trade or commerce, it seems rea- 
sonably clear that thèse contracts would be in violation of Act Cong. 
July 3, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p.. 3200), 
known as the "Sherman Anti-Trust Act," and therefore unenforceable. 

The complainant contends that the demurrer should be overruled. 
because such contracts are légal and valid when the subject-matter 
of the contract comprises solely articles the manufacture and sale 
of which are protected by patents. The amended bill allèges in effect 
that ail liquid door checks manufactured or sold at the time of the 
exécution of the contracts embodied patented devices or improvements. 

While the language of the contracts is broad enough to cover un- 
patented as well as patented articles, yet in view of the allégations 
of the amended bill 1 should hesitate to sustain the demurrer merely 
on the ground that the contract covers articles which do not embody 
patents. The principal question is whether the fact that the articles 
to which the agreements relate embody patented inventions is sufifii- 
cient to make the Sherman act inapplicable. This question was not 
passed upon by the Suprême Court in Bement v. National Harrow 
Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058. That décision re- 
lated to restraints and conditions imposed in connection with the 
grant of patent rights. 

Rubber Tire & Wheel Company v. Milwaukee Rubber Company, 
154 Fed. 358, 83 C. C. A. 336, and Indiana Manufacturing Company, 
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154 Fed. 365, 83 C. C. A. 343, are cited by the complainant, but the dé- 
cisions are not directly in point. 

It seems self-evident that a contract which is only coextensive with 
the monoply conferred by letters patent, and which créâtes no addi- 
tional restraint of trade or monopoly, does not conflict with the 
Sherman act. The monopoly granted by letters patent is of a particu- 
lar invention. Devices thus protected by patents are as a matter of 
fact in commercial compétition with both patented and unpatented 
devices. A contract whereby the manufactures of two independent 
patented inventions agrée not to compete in the same commercial field 
deprives the public of the benefits of compétition, and créâtes a re- 
straint of trade which results, not from the granting of letters patent, 
but from agreement. While the monopoly of the patented articles is 
not increased, the monopoly of the commercial field is increased by 
the "unified tactics" as to priées. 

This question was directly considered by the Circuit Court of Ap- 
peals of the Third Circuit in National Harrow Company v. Hench, 83 
Fed. 36-38, 27 C. C. A. 349, 351, 39 L. R. A. 299. The opinion says: 

"The fact that the property involved Is covered by letters patent Is urged 
as a justification ; but we do not see how any importance ean be attrlbuted to 
this fact Patents confer a monopoly as respects the property covered by 
them, but they confer no rlght upon the owners of several distinct patents to 
combine for the purpose of restrainlng compétition and trade. Patented prop- 
erty does not differ tn this respect from any other. The fact that one patentée 
may possess hlmself of several patents, and thus increase hls monopoly, afCords 
no support for an argument in favor of a combination by several distinct own- 
ers of such property to restraln manufacture, control sales, and enhance 
priées." 

See, also. National Harrow Company v. Hench (C. C.) 76 Fed. 
667; National Harrow Company v. Quick (C. C.) 67 Fed. 130. 

The bill does not aver that the articles made by each company em- 
body features covered by the patents of the other. While the contracts 
provide that the parties are licensed to use patented inventions of the 
other, this does not al ter the fact that by the terms of the contracts 
each party is restrained in the exercise of its rights under its own pat- 
ents, and in the sale of articles made solely under its own patents. 

The right of the owner of letters patent to assign rights to manu- 
facture, use, and vend, upon condition that the assignée shall maintain 
certain priées, and to agrée not to compete with his assignée or to 
license others to compete, is recognized in Bernent v. National Harrow 
Company, 186 U. S. 93, 22 Sup. Ct. 747, 46 L,. Ed. 1058. 

Whether a patentée may not lawfuUy make such a license agree- 
ment in considération of the making of a like license agreement by 
another patentée is a somewhat interesting question. H, as a resuit 
of mutual licenses, there is put upon the market an article embodying 
the inventions of both patentées, so that as the efïect of exchange of 
licenses a new article of commerce is developed, it is doubtful if the 
public is thereby unlawfuly deprived of any of its rights or expecta- 
tions of free compétition. Where, however, each patentée continues 
to make his own goods under his own patents, and seeks to enhance his 
profits by an agreement with competitors, who make either patented 
or unpatented articles, then it seems to follow that the agreement of 
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each to restrain his own trade cannot be regarded merely as an incident 
to the assignaient of patent rights. The patentée then restrains his 
own trade, not for the purpose of enhancing the value of the license 
which he grants, but for the purpose of enhancing the value of his 
trade by removing compétition. A salé or license, with a covenant not 
to compete, made as an ordinary incident to enhance the value of the 
thing coriveved, is not within the Sherman act. Cincinnati Packet Com- 
pany V. Bay, 200 U. S. 179-185, 26 Sup. Ct. 308, 50 L. Ed. 428; 
U. S. V. Freight Association, 166 U. S. 329, 17 Sup. Ct. 540, 41 L. 
Ed. 1007. 

By the terms of the présent contracts each party limits its trade in 
goods made under its own patents.. 

In Rubber Tire Company v. Milwaukee Company, 154 Eed. 363, 
83 C. C. A. 336, on which complainant relies, it was said in the opinion 
of the majority of the court : 

"Ttie Sbermau Içiw contains nd référence to the patent law. Bach was pas&- 
ed under a separate and distinct constltutional grant of power. Each was 
passed professedly to advantage the public. The necessary Implication Is not 
that one Iota was. taken away from the patent law. The necessary Inaplica- 
tion is that patented articles, unless or untll they are released by the owner of 
the patent from the domlnlon of his nionopoly, are not articles of trade or com- 
merce among the several states." 

Judge Grosscup was unable to concur in this proposition. 

The question whether agreèments concerning patented articles are 
within the provisions of the Sherman anti-trust act mustbe determined 
by a considération of the nature of the rights conferred by the grant 
of a patent. 

While it is the ordinary privilège of the owner of patent rights to 
use or not to use them without question of motive, the grant of letters 
patent confers xipon the patentée no right not to use his invention, or 
to .make an agreement in restraint of trade in that article, save in con- 
nection with an assignment of the rights conferred by letters patent. 
The proposition that an agreement not to manufacture, or to restrain 
trade, is within some rights of nonuse conferred upon a patentée, seems 
unsound, if we consider the nature of the grant Of lette ■ patent. The 
right of the patentée or of his assignée to witlihold the invention is 
quite apart from any grant contained in the letters patent. The privi- 
lège of restraining others is granted to the owner of letters patent. He 
is given no right or privilège to restrain himself. By the terms of 
the patent he has the exclusive right to make, use, and vend. The 
right to make, use, and vend he has without the grant of letters patent. 
When we say that a patent grants an "exclusive right," we do not 
mean that the right to make, use, and vend is granted, but only that 
the patentee's existing right is made exclusive by the grant. 

In the Paper Bag Patent Case, 210 U. S. 424^ 425, 38_Sup. Ct. 748, 
753, 52 Iv. Ed. 1122, it was said with référence to previous décisions 
relating to the nature of the patent grant : 

"Those cases déclare that he recelves nothlng from the law that he dld not 
haye before, and that the only efCect of the patent Is to restrain others from 
manufacturiug and using that which he has invented. United States v. Bell 
Téléphone Company, 167 U. S.' 224-249, 17 Sup. Ct. S09, 42 L. Ed. 144." 
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Bloomer v. McQuewan, 14 How. 539-549, 14 L. Ed. 532, is cited : 

"The franchise which the patent grants conslsts altogether in the rlght to 
exclude every oue from maklng, using, or vendiug the thing patented wlthout 
the permission of the patentée. This is ail that he obtains by the patent." 

The right of a patentée to suppress his own rests upon ordinary 
considérations of property right. The public has no right to compei 
the use of patented devices or of unpatented devices, when that is 
inconsistent with fundamental rules of property, When a patentée 
agrées, however, to restrain his own trade in the article of his own 
invention, not as an incident to a granting of rights, but for the pur- 
pose of enhancing his price by the removal of competitors, he is then 
quite outside the sphère of any right granted him by the government. 
He may engage in interstate trade or not as he pleases ; but, being en- 
gaged in that trade, he is subject to ail restrictions upon interstate 
traders. 

That patented articles are an important factor in interstate com- 
merce must be especially apparent to those who hâve been engaged in 
the administration of patent law. If they are within the ordinary 
signification of the broad terms of the Sherman act, patented articles 
can be excluded only by showing some conflict or inconsistency be- 
tween the patent law and the Sherman act. 

In Bernent v. National Harrow Company, 186 U. S. 92, 22 Sup. Ct. 
747, 46 L. Ed. 1058, the court was of the opinion that the statute does 
not refer to a restraint which may arise from reasonable and légal 
conditions imposed upon the assignée or licensee, restricting the terms 
upon which the article may be used and the prices to be demanded. 
The restraiijt which arises from joint agreements between independent 
patentées as to the course of conduct each will take results solely from 
voluntary contract, and in no sensé from the exercise of rights granted 
by letters patent. The patentée may grant to others rights otherwise 
denied them, and may limit those rights as he pleases. He may, by 
assignment of his exclusive rights, exclude himself ; for the rights of 
exclusion granted by the patent are transférable. Has he, in spite of 
the Sherman act, a fuU right to agrée that neither he nor his assigns 
will compete with other persons, or that trade in his invention will be 
whoUy or partly suppressed or restrained in order to enhance the 
profits of the trade of others in other competing articles, patented or 
unpatented ? 

It must be recognized that an inventer stands in a spécial relation 
to the product of his own faculties. When he has secured his patent, 
he may dérive profit from an agreement not to use it. In the Paper 
Bag Case, 210 U. S- 429, 28 Sup. Ct. 748, 52 L. Ed. 1122, there was 
involved the question whether a patentée who held his patent in non- 
use had a standing in equity to restrain infringement. Upon facts 
presented in argument the court observed: 

"It is disputable that the nonuse was unreasonable or that the rights of the 
publie were Involved," 

There are sound reasons for holding that the mère fact of nonuse 
is insufficient for denying relief by injunction against infringement. 
While the Sherman act cannot be so applied as to deprive the patentée 
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of the profits arising from the use of his invention by himself or others, 
or to deprive him of the right to make the usual restrictions necessary 
to préserve the value of the monopoly conferred by letters patent, yet 
a logical appHcation of the proposition that ail that letters patent con- 
vey is a right to exclude others, and to assign such a right of exclu- 
sion, leads to the conclusion that an agreement whereby the owner of 
the patent agrées to restrain his own trade may be as much within 
the prohibition of the Sherman act as any other agreement of the same 
character. 

It is a fact, familiar in commercial history, that patent rights hâve a 
commercial value for purposes of extinction ; that many patents are 
purchased in order to prevent the compétition of new inventions and 
of new machines with old machines already installed. The équitable 
status of an ow^ner of a patent who has purchased and held it in nonuse 
for this purpose is still an open question, and was not determined by 
the Paper Bag Patent Case. An attempt to make profit out of letters 
patent by suppressing the invention covered thereby is outside the pat- 
ent grant, and is so far removed from the spirit and intent of the 
patent l^w that the mère fact that an inventer may make a profit by 
suppressing his invention is not a sufficient reason for holding the 
Sherman act inapplicable to agreements afïecting patented articles. 
If there is secured to the patentée ail profits legitimately arising from 
the manufacture, use, and sale of his invention, this is ail that is with- 
in the terms of the grant. To prohibit contracts for the suppression 
or restraint of his own trade by the application of the Sherman anti- 
trust act is not inconsistent with his right to manufacture, use, and 
vend. That the Sherman act interfères with some supposed right, 
granted by the patent, to suppress an invention, is an unsound proposi- 
tion, for the reason that letters patent grant no such rights, either in 
terms or by reasonable implication. When no question of the value 
of the right of excluding others is involved, I am unable to find in the 
patent law any reason for upholding an agreement for the suppression 
or restraint of trade in a patented article against the provisions of the 
Sherman act. 

Granting that nonuse of an invention is fully within the right of 
the owner of a patent, it does not follow that lie may by agreement 
bind himself to nonuse, save in connection with an assignment of his 
letters patent. Ownership of a patent involves no obligation to use, 
nor does ownership of other property. Nonuse ordinarily violâtes 
no law; but contracting with another, putting it in the power of an- 
other to compel one not to use, is a contract in restraint of trade, de- 
signed for the purpose of suppressing compétition. 

Section 4884 of the Revised Statutes (U. S. Comp. St. 1901, p. 
3381) defines the nature of a right conferred upon the patentée. It is 
an assignable and heritable exclusive right to make, use> and vend. 
The profit which arises from suppressing an invention, from nonuse, 
flows from commercial tactics, and not from the use of the invention. 
The public interest which forbids contracts in restraint of trade arises 
from no right in the public to create trade by compulsion, but only 
from the expectation of the ordinary course of conduct, and the harm- 
ful results of interférence with it by monopolistic schemes. 
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The inventer who has not patented his invention cannot make an 
agreement in restraint of interstate trade without violating the Sher- 
man act, even though he is in fact an inventer. The ruies of public 
policy, expressed in the Sherman act, apply to him, and I do not think 
are affected by his taking out a patent, save in the single particular of 
an assignment or license. 

The object of the constitutional provision upon the subject of pat-' 
ents, etc., was : 

"To promote the progress of science and useful arts by secming for limited 
ternis, to authors and inventors the exclusive right to their respective writ- 
Ings and diseoveries." 

The suppression of intellectual products for the préservation of the 
old market does not promote the progress of science and the arts. A 
patentée who agrées to suppress his invention is not promoting it. He 
is not deriving his profit from its promotion, but from manipulation 
of the market. It is no part of the constitutional scheme, or of the 
schenie of the patent laws, to secure to inventors a profit from the 
suppression of their créations. The true rule seems to me to be well 
expressed by Tudge Seaman in Indiana Manufacturing Company v. 
J. I. Case Thrëshing Machine Company (C. C.) 148 Fed. 21-25 : 

"I am of the opinion that such comblnation niust be liniited to the express 
policy and object of the patent grant — monopoly in bénéficiai use of a spécifie 
invention — and wlien extended beyond that purpose by concert of action may 
thus be brought withiii the inhibition of the gênerai law." 

To limit the application of the Sherman act merely because profits 
may be made by a patentée in the course of business strategy seems to 
me to be unsound, for the reason that it misinterprets the language of 
the patent law, and perverts its spirit, and excludes from the Sherman 
anti-trust act a very considérable class of agreements which are quite 
as objectionable as agreements covering nonpatented articles. 

Is it possible that the manufacturers of automobiles, of typewriters, 
of shoe machinery, or spinning machinery, are without the scope of 
the Sherman act for the reason that their machines generally "embody 
one or more patented improvements" ? 

Regard must be had to the actual conditions of interstate trade and 
to the gênerai course of combination. The reasons for enacting the 
Sherman law seem quite as applicable to articles of this character as 
to articles having no connection vvith patents. 

The Sherman act is not inconsistent with any rights acquired by. 
the patentée when it prevents agreements in restraint of trade which 
are not designed to make valuable the right to use. There is no in- 
consistency between the grant of an exclusive and assignable right to 
make, use, and vend, and the prohibition of an agreement restraining 
or suppressing the sale of the article in interstate commerce, because 
any profit from such an agreement does not arise from the value of 
making, using, and vending. There is no inconsistency between the 
proposition that an inventor may withhold his invention from use as 
he sees fit, and the proposition that he may not make an agreement 
whereby, for the advantage of a competitor, trade in. his patented arti- 
cle is restrained or suppressed. 
166 F.— 36 
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Though an invention may be suppressed by the patentée or his as- 
signée, yet the fact that there are now two ways of suppressing a 
patent is no reason for disregarding a statute designed to prevent a 
third way. 

In the considération of this case I hâve dwelt principally upon the 
broad contention that the Sherman anti-trust act has no appHcation 
to patented articles. It seems quite clear that an agreement in re- 
straint of trade, though it relates to patented articles, may tend to 
create a monopoly which is différent from that conferred by grants of 
letters patent. 

Combinations between owners of independent patents, whereby, as 
part of a plan to monopolize the commercial field, compétition is 
eliminated, are within the Sherman act, for the reason that the re- 
straint of trade or monopoly arises from combination, and not from 
the exercise of rights granted by letters patent. As by the terms of 
the contracta under considération the owners of distinct patents each 
agreed to restrain its own interstate trade, I am of the opinion that the 
contracts are in thèse particulars obnoxious to the Sherman anti-trust 
act. 

I am further of the opinion that upon the présent bill, which is a 
bill for the enforcement of the provisions of an unlawful contract,.no 
relief of other nature can be granted. 

The demurrer is sustained. 



UNITED STATES v. ONE BAG OF CRUSHED WHEAT. 
(District Court, S. D. New York. October 10, 1908.) 

1. CUSTOMS DUTIES (§ 130*) FORFEITURE— FALSE STATEMENT. 

Customs Administrative Act June 10, 1890, c. 407, § 9, 26 Stat. 135 
(U. S. Oomp. St. 1001, p. 1895), prescribes forfeiture for the entry of im- 
ported merchandlse by nieans of any "false or fraudulent * * » 
paper, or by means of any false statement, written or verbal." Held, 
that this covers a case where a person who is consignée falsely descrlbes 
himself as the owner of the merchandise. 

[Ed. Note.— For other cases, see Customs Dutles, Cent. Dig. §§ 296, 297; 
Dec. Dig. § 130.*] 

2. Customs Duties (§ 130*) — Featjdulent Packing— Intent. 

Laces and sUks were packed and involced as preserved fruits, but 
before entry the invoice was corrected to show the true nature and 
value of the goods so concealed. MeU, that if the original plan under 
whlcb the goods were shlpped and brought into the United States, as 
shown by the manner In which they were packed and Involced, showed 
a purpose on the part of the consignée to smuggle the goods, they were 
forfeltable, notwlthstandlng sald correction of the Invoice. 

[Ed. Not^.— For other cases, see Customs Dutles, Cent, Dig. §§ 296, 297 ; 
Dec. Dig. § 13P.*] 

3. Customs DxJTiBSd 130*) — False Invoice— False Déclaration ot Ship- 

PBB. 

Where the f oreign sMppers of goods to the United States, who were 
the agents of the merchandise, àttempt to make entry of the merchan- 

•For other cases see same topic & § numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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dise by a false involce and a false déclaration of shipment, the goods 
are liable to forfeiture. 

[Ed. Note.— For otlier cases, see Customs Duties, Cent. Dlg. §§ 296, 297; 
Bec. Dlg. § 130.*] 

4. Customs Duties (§ 130*)— Holdeb oï Bill of Lading— Estoppel. 

Customs Administrative Act June 10, 1890, c. 407, § 1, 20 Stat. 131 
(U. S. Comp. St. 1901, p. 1886), provides tliat the liolder of a bill of 
lading "sliall be deemed the consignée," and that for the purpose of the 
act Imports shall be "deemed and held to be the property of the person 
to whom the merchandise may be consigned." Held, that this simply 
provides that the government may act on the faith of the bill of lading, 
but is not precluded from going behlnd it to show the facts, in order 
to détermine the forfelt ability of importations. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. §§ 29G, 297 ; 
Dec. Dlg. § 130.*] 

5. Customs Duties (§ 133*)— Conspiract— Failurb to Name Co-conspieator. 

An allégation of a cause of forfeiture on the theory of conspiracy is 
Inadéquate, which does not name some one as conspiring wlth the party 
charged wlth the conspiracy. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 321 ; 
Dec. Dig. § 133.*] 

6. Customs Duties (§ 133*)— Bukden dp Peoof. 

In proeeedings for the forfeiture of imported merchandise, the bùrden 
of proving that the importation was légal rests upon the claimant. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 324; 
Dec. Dig. § 133.*] 

In Rem. On information for the forfeiture of imported mer- 
chandise. 

The llbel of information alleged five causes of forfeiture against the mer- 
chandise, which was seized by the collector of customs at the port of New 
York, Pebruary 5, 1907. The statutory provisions involved in the case are as 
foUows: 

"Section i. * « * That ail merchandise imported Into the United States 
shall, for the purpose of this act, be deemed and held to be the property of 
the person to whom the merchandise may be consigned ; but the holder of any 
bill of lading consigned to order and indorsed by the consigner shall be deem- 
ed the consignée thereof." Bxtract from section 1, Customs Administrative 
Act 1890 (Act June 10, 1890, c. 407, 26 Stat. 131 [U. S. Comp. St. 1901, p. 1886]). 

"Sec. 9. That if any owner, importer, consignée, agent, or other person shall 
make or attempt to make any entry of imported merchandise by means of 
any fraudulent or false involce, affidavit, letter, paper, or by means of any 
false statément, written or verbal, or by means of any false or fraudulent 
practice or appliance whatsoever, or shall be guUty of any wlllful act or omis- 
sion by means whereof the United States shall be deprived of the lawful du- 
ties, or any portion thereof, accruing upon the merchandise, or any portion 
thereof, embraced or referred to in such Involce, affidavit, letter, paper or 
statément, or affected by such act or omission, such merchandise, or the value 
thereof, to be recoveredfrom the person making the entry, shall be forfeited, 
which forfeiture shall only apply to the whole of the merchandise or the value 
thereof in the case or package containlng the particular article or articles of 
merchandise to which such fraud or false paper or statément relates." Ex- 
tract from section 9, Customs Administrative Act 1890. 

"See. 3082. If any person shall fraudulently or knowingly Import or briug 
Into the United States, or assist in so doing, any merchandise, contrary to 
law, or shall receive, conceal, buy, sell, or in any manner facilltate the trans- 
portation, concealment, or sale of such merchandise after importation, know- 
ing the same to liave been imported contrary to law, such merchandise shall 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be forfelted." Extract froiii section 3082, Kevised Statutes (U. S. Comp. St. 
1901, p. 2014). 

In the flrst cause of forfeiture it was stated that A. Petrakian, beiug the 
consignée and agent of the merchandlse, made a false entry of tlie same bj' 
declarlng that he was the owner of the merchandise. The third cause of for- 
feiture alleged that the Européen shippers of sald merchandise, beiug agents 
of said merchandise, made and attempted to malve entry of said merchandise 
by means of a false and fraudulent consular Invoice and by means of a false 
and fraudulent déclaration of shipper. The fifth cause of forfeiture alleged 
that Petrakian fraudulently and knowingly imported and brought the mer- 
chandise Into the United States contrary to law, in that (a) he entered the 
said merchandise by means of a déclaration of owner, instead of a déclara- 
tion of consignée; (b) he brought the said merchandise into the United States 
pursuant to a conspiracy to def raud the United States ; (c) he brought the said 
merchandise into the United States packed in an unlawful and fraudulent 
manner — that Is, wlth divers lace and sllk articles packed In said merchan- 
dise so that they were hidden and concealed In packages of butter, wheat, and 
preserved vegetables wlth intent to conceal from the United States the Impor- 
tation of said sllk and lace articles. 

At the trial the évidence showed that on December 8, 1906, A. Petrakian made 
an entry of 10 sacks of crushed wheat, ]6 cases of preserved vegetables, 4 cases 
of butter, 4 okes of lace, and 105 scarfs. Thls entry contalned a correct de- 
scription of ail the merchandise contalned in the importation. Wlth this entry 
there was filed a consular invoice of thèse goods, which omitted any mention 
of the lace articles and the scarfs. The trlplicate of this consular Invoice had 
been recelved from the consul by the collector of the port some tlme prior to 
the date of entry. Annexed to the consular invoice was a paper, slgned by A. 
Petrakian, stating that there were contalned in 2 of the 30 cases 4 okes of 
lace and 105 scarfs. Thls paper was prepared in the oiHce of the customs 
broker. The lace and the scarfs were packed in the cases containing preserved 
vegetables, in tin cans exaetly similar to the cans containing the preserved 
vegetables, and were placed In two of the cases wlth other cases of vegetables. 
A considérable amount of évidence was introduced tending to show that the 
merchandise was packed, and the consular invoice was made out, with the 
Intention of smuggllng the lace and scarfs through the customhouse, and that 
this intention was abandoned only upou the détection of other slmllar frauds. 

Francis W. Bird, Asst. U. S. Atty, 
Arthur M. King, for claimant. 

HOLT, District Judge (charging the jury). The information filed 
by the district attorney contains five counts, each of which states a 
ground upon which it is claimed that the goods which hâve been seized 
in this proceeding sliould be forfeited to the government. The first 
count charges that Petrakian was not the owner of the goods, and that 
in making his déclaration he stated Jiat he was the owner, vifhich was 
in violation of the statutes of the United States in référence to import- 
ing goods. If a person is a consignée, and not an owner, it is his duty 
to say he is the consignée, and he violâtes the law if he déclares himself 
to be the owner when he is not. The second count charges a violation 
of the law in an attempt to make the entry of thèse goods by a false 
invoice. The third count charges that Gennouy & Co., the agents of 
the firm at Damascus, attempted to make an entry by a false invoice 
and a false déclaration of shipment. The fourth count charged that 
willful false statements were made hère by Petrakian in importing the 
goods ; and the fifth count charged a conspiracy to defraud the Unit- 
ed States and that the goods were packed in such a way as to endeavor 
to conceal those which were dutiable from the ofiicers of the govern- 
ment. 
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Now, under the customs laws, if either of those thiiigs are willfuUy 
done in an importation, the goods are forfeited. The évidence in this 
case, in regard to the goods which hâve been seized, shows that there 
was an entry of merchandise made in the name of Petrakian on Decem- 
ber 8th. The goods imported were 10 packages of crushed wheat, 
marked "J- Dv" 1 to 10, inclusive, 16 packages of preserved fruits, 
marked "J. D.," 11 to 26, inclusive, and 4 packages of butter, marked 
"J. D.," 27 to 30, inclusive, so that the numbers ran down from 1 to 
30. Thèse packages contained what they purported to contain, except 
Nos. 19 and 24. Both of them, purporting to be packages of preserved 
fruits, in fact contained a lot of lace and a lot of silk scarfs. They were 
packed in the way which has been shown, in the center of thèse articles 
of goods, in such a way that mère inspection of the outside would not 
detect them, and the probability is ten to one that, if the government 
had pursued the ordinary course of sending one in ten of thèse pack- 
ages to the public stores for examination, the fraud would not hâve 
been discovered. It might hâve been discovered, of course. The 
wrong packages might hâve gone to the public stores for examination. 
But there were 30 packages, two of which contained dutiable articles 
on which the duty was large in amount, carefully packed in the center 
of the packages, so that they would not be noticed unless those par- 
ticular packages were opened. 

Now, the first count of the indictment is that Petrakian was not the 
owner of the goods. The government claims in this case that a man 
named Marrash was the owner, and that Petrakian was merely his 
agent. In respect to this claim the proofs show that Marrash, on De- 
cember lith, sold 5 of thèse packages of wheat having some of the 
marks — from 1 to 10 — to a man named Dibs, and that Petrakian paid 
on the 9th, or a day or two afterwàrds, at the proper time, $364.23 for 
the duties and the charges of his broker; and on the same day Marrash 
drew a check for the same amount against his bank. From this évi- 
dence the government asks you to draw the inference that that check 
was drawn by Marrash to reimburse Petrakian for the duty which he 
had paid, and that the sale by Marrash of the five packages of wheat 
and his act in drawing such check indicate that it was his wheat, and 
not Petrakian's. Now, if that was ail the évidence in the case about 
this single transaction, it would not be as weighty as if there had been 
similar transactions previously occurring, shown by the évidence, and 
the government had ofifered évidence to that effect. That évidence is 
in substance this : 

There was an entry of goods on October 8, 1906 — that is, about two 
months before the importation in respect to which this proceeding is 
brought. That importation was made in the name of George Sara. 
It consisted of 12 packages of pistachio nuts and 10 packages of wheat, 
and they were numbered in a similar way to the others, with dififerent 
numbers. In two of the packages of pistachio nuts there were found 
three tins of lace, and in one of the packages of wheat there was found 
a collection of handkerchiefs concealed in the same manner as has been 
already described. The customhouse broker who attended to the 
passing of the entries of this merchandise through the customhouse 
was Richards & Co. WeisSj a clerk of Richards & Co., testifies that 
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Marrash brought Sara to their office and introduced him as a man who 
wanted to make some importations, and that Marrash guaranteed the 
payment of the duties and of the broker's charges. Gilbert, another 
clerk of Richards & Co., testifies that on October 8th, when this im- 
portation was made, Marrash called in the afternoon and asked if the 
entry had passed, and was told that it had not. Then he says that on 
the 9th, the next môrning, he called twice, and was informed each time 
that the entry had not yet passed. Then he came again at 2 o'clock in 
the afternoon, asked again, and was tpld that the entry had passed. 

Marrash then asked what packages had been sent to the public stores, 
and was informed that ail the goods in the importation had been sent 
to the public stores. Thereupon Marrash withdrew, and in about an 
hour came back and said that he wanted to amend the entry, that he 
had discovered that the entry made was erroneous, and that there 
was some omission ; and an amendment was made thereupon or after- 
wards, and it was based upon a letter which was postmarked from 
Watertown, N. Y., which the postal clerk says was postmarked as mail- 
ed before 2 o'clock on the 6th of October. This letter in the ordi- 
nary course of mail would reach hère on the morning of the 7th, or if 
it was a Sundây or a holiday— which I believe it was — it was due on 
the morning of the 8th. And it was the irîformation contained in that 
letter upon which Marrash claimed to hâve discovered the necessity 
for making an amendment of the papers so as to include this property, 
which had been packed in this manner which I hâve described. 

Then there was a second importation of merchandise after that, on 
December 4th; and it appears in évidence that before this second im- 
portation of December 4th Marrash was arrested, and this importation 
on December 4th was made in the name of Petrakian, But the gov- 
ernment claims that this importation was also the property of Mar- 
rash, and that the first one by Sara was also the property of Mar- 
rash. In this second entfy. of December 4th there were 4 packages 
of crushed wheat and 15 packages of lentils, and in one of thèse 
packages of crushed wheat there were found 4 okes of needlework or 
lacework. The Arabian measure of weight, an oke, amounts to near- 
ly 3 pounds, making perhaps 10 or 11 pounds of needlework. Now, 
out of that importation Marrash sold to Dibs, on December 7th, 13 
sacks of lentils and on December 6th, 5 packages of wheat. Then 
Petrakian drew his check in this ca,se for $2^0.01 in payment of duty, 
and on the same day Marrash drew a check for that amount on his 
bank ; so that you bave two instances — this instance and the one which 
is involved in this suit — of Marrash drawing a check for the exact 
amount to a cent for the duties which were paid by the persons in 
whose names thèse importations were made; and in aJl thèse instances 
you hâve the sale of Marrash, very shortly after the goods were re- 
ceived, of some of the goods in question, still marked by the same 
marks by which they wéreimported. 

Now, gentlemen, it is for you to say, in view of thèse facts, whether 
thèse goods are to be forfeited to the government, If you tliink that 
Marrash was the real owner of them, then Petrakian's déclaration that 
he was the owner, unexplained, justifies their forfeiture ; for you may 
infèr that he was aCting as owner in order to assist Marrash in 
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defrauding the government. You can see that, if a man has been 
arrested or is suspected of having been guilty of smuggling in one in- 
stance, it would be for his advantage to hâve a friend to bring in the 
goods in which he was interested thereafter. So, in regard to a false 
invoice. This invoice did not contain originally any statement about 
thèse goods which were so concealed. 

As I understand, in the case of the goods which were seized, in this 
proceeding there was an amendment of the invoice, subsequently made, 
in the handwriting of Mr. Maltus, before the invoice was actually filed. 
There is a provision of the statute permitting that to be done in case 
of any mistake — a very proper provision ; and it is for you to say in 
this case whether the mistake, tlie omission to put the goods which were 
dutiable and packed in this way in the invoice, was dehberate and inten- 
tional, and for the purpose of aiding in the illégal introduction of thèse 
goods into this country without the payment of duty. If it was a mère 
mistake, and Mr. Petrakian, as soon as he found the error, proceeded 
to make correction in the manner provided by the statute, and if you 
think there was no original intention in the packing of thèse goods to 
get them into the country without paying duty, then you may find à 
verdict for him. The goods must not be taken away from him unless 
he has been guilty of an intent to defraud the revenues of the United 
States. 

If, on the other hand, you think the original plan was to pack thèse 
goods so that they would get through the customhouse without détec- 
tion, and that the omission to put them on the original invoice was with 
intent to defraud the customs authorities, and that this correction or 
amendment of the invoice was made because Petrakian made up his 
mind that he was going to be detected and for the sake of making a dé- 
fense in the case, or because he had changed his mind about it, you 
should find a verdict for the government. If the original plan under 
which the goods were shipped and brought into this country, as shown 
by the manner in which they were packed and the manner in which the 
invoice was made up, shows a purpose on the part of Petrakian to 
smuggle the goods into this country, there should be a verdict for the 
government in this case. 

Mr. King ; I except to that portion of your honor's charge in which 
it is said that the goods were packed in a way which by casual observa- 
tion would not show the fraud. 

The Court: That is for the jury to say. There is évidence which, 
it is claimed by the government, shows that that was the purpose. 

Mr. King: I ask your honor to charge that under section 5 of the 
customs administrative act it is not only the right, but the duty, of an 
importer, and in this case the c1 aimant, Petrakian, upon receiving in- 
formation which would bring about a change in the invoice, to take 
that to the collector. It was his duty. He was not absolved from it. 

The Court : Yes. 

Mr. King : And I ask your honor also to charge that under section 1 
of the customs administrative act the holder of the bill of lading is 
deemed the owner of the merchandise ; that if the évidence in this 
case .shows, as it does, that Petrakian was the holder of the bills of 
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lading, he is deemed the owner, and that fact should be considered hy 
the jury. 

The Court: That is a pièce of évidence you must consider on t.he 
question of ownership. The statute simply provides that the govern- 
ment may act on the faith.of the bill of lading; but in my opinion it is 
not precluded from going behind the bill of lading. 

Mr. King: Then I ask your honor to charge the jury that the jury 
should consider the fact that there is no direct évidence Connecting 
Marrash and Petrakian in any of thèse importations, but that ail the 
évidence is circumstantial and inferential. 

The Court : Yes ; I should think that that is so. 

Mr. King: I ask your honor to charge the jury that under the fiftli 
alleged cause of forfeiture they cannot find in favor of the government 
on the theory of conspiracy, unless the évidence shows that Petrakian 
did conspire with some ône named in the information. There is nobody 
named there. 

The Court: I think that is not an adéquate allégation of conspiracy, 
and I will so charge. 

Mr. King: And in that connection I ask your honor to charge the 
jury that on your honor's last ruling they shall disregard ail évidence 
tending to establish a conspiracy to defraud the government. 

The Court: I so charge as to the spécifie crime of conspiracy. If 
Mr. Petrakian is proved not to be the owner of the goods, that alone 
is sufïicient ground to forfeit the goods. 

Mr. Bird : I except to your honor's charge that in this case the. évi- 
dence Connecting Marrash with this transaction is only circumstantial. 
On the évidence of Mr. Dibs it was direct. I except to your honor's 
withdrawing that part of the fifth cause of forfeiture. I ask your 
honor to charge that the burden of proving that the importation of 
thèse goods was légal rests upon the claimant. 

The Court: Yes; that is the rule, gentlemen, in cases of this class. 
The burden of proof is upon the claimant to establish that affirmatively. 

Mr. Bird: I ask j'our honor to charge that the importation was 
illégal and f aise by a prépondérance of évidence. 

The Court: Refused. 

Mr. King : I ask the court to charge that prépondérance of évidence 
does not mean a prépondérance of the number of witnesses. 

The Court: Prépondérance goes to the weight and sufficiency of the 
évidence, and not to the number of the witnesses. 

The jury retired and returned a verdict for the govemment. 
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GUARANTT TRUST CO. OF NEW YORK v, METROPOLITAN ST. ET. 

00. et al. 

(Circuit Court, S. D. New York. January 28, 1909.) 

No. 149. 

1. StEEET RAILROADS (§ 54*) — MOBTQAGES — CONSTKUCTION— ATTEE-ACQUIBED 

Pbopebty. 

A clause In a gênerai mortgage executed by a street railroad company 
on ail of its property, whlch apecifled as Included therein ail after-ac- 
quired englnes, machinery, tools, and equipment of ever description used 
In operating tlie mortgagor's Unes, covers machinery subsequently ac- 
qulred and installed in buildings on real estate afterwards acqulred and 
not subject to the mortgage, whlch is used in operating such Unes, or in 
auy manner in connection therevvith, where it is not attached to the 
realty and can be removed wlthout injury thereto. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 133 ; Dec. 
Dig. § 54.*] 

2. Street Raileoads (§ 54*) —Mobtgages — Construction— Aïtee-Acquibed 

Peopeety. 

A street railroad mortgage coverlng ail of the property of the mort- 
gagor speclfically enumerated a number of Unes of read either owned or 
leased by it, and provided, inter alla, that it should include ail "equip- 
ment of every description now used or whlch may hereafter be used or 
employed upon said several Unes or routes, whether now owned by the 
railroad company or hereafter to be acqulred for use upon or in connec- 
tion with the same." Eeld, that such provision included rolllng stock 
and ail other Personal property subsequently acqulred by the mortgagor 
and devoted to use generally on its System, which included, not only the 
Unes enumerated and covered by the mortgage, but other after-acquired 
Unes, which were, however, operated in connection therewith, and ail of 
whlch, by the law of the state requlring the exchange of transfers be- 
tweeu them were made a single unltary System. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 133 ; Dec. 
Dig. i 54.*] 

3. Steeet Railkoads (§ 55*)— Foeeclosuee of Moetgages — Sale of Peop- 

eety— Réservation OF RiGHT to Impose Liens. 

A decree forecJosing a mortgage given by a street railroad company 
operating an extensive System, including leased Unes, which System has 
been operated for several months by receivers, must necessarily reserve 
to the court the right to impose liens on the property after its sale, in 
case it shall be necessary for payment of the expenses and obligations in- 
curred by the receivers, including Personal injury claims, and balances 
which may be found due to lessors whose Unes hâve been retumed to 
them for Personal property wrongfuUy withheld. 

[Ed. Note. — For other cases, see Street Railroads, Cent Dig. § 134 ; Dec. 
Dig. § 55.*] 

In Equity. Suit to foreclose mortgage. On final hearing, 

Davies, Stone & Auerbach, for complainant. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

Bronson Winthrop, for défendant Morton Trust Co. 

lyACOMBE, Circuit Judge. In affirming the décrétai order ap- 
pointing receivers for this property the Suprême Court expressed the 
opinion that their possession should not be unnecessarily prolonged. 
With that opinion this court has been fully in accord. Expédition in 

*For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rcp'r Inûexea 
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the disposition of a suit is especially désirable, where receivership in- 
volves the opération of propërty employed in rendering a public serv- 
ice, since it seems that such receiverships must always be conducted 
in a constant atmosphère ofmisrepresentati on, suspicion, and harass- 
ment. The court takes this opportunity to express its appréciation 
of the loyalty of its receivers, who, though often tempted, no doubt, 
to give uf) a thankless task, hâve been wiiling to go through their un-' 
pleasant expérience to the end. 

A few weeks' investigation of the situation as it existed when re- 
ceivers took possession made it quite manifest that the ordinary re- 
organization, which usually follows with reasonable promptness when 
receivership is sought for as a temporary haven in times of financial 
distress, wa^not to be looked for in the immédiate future. The con- 
dition of the propërty physically and financially precluded any such 
expectation. Apparently the only way of escape lay through fore- 
closure of the mortgages. This made it necessary to wait six months 
in ordef to def ault on interëst payments under both of them ; and, 
after default in interëst, the trustées under the mortgages had to 
gather together the requisite number of bondholders to déclare prin- 
cipal due, and were delayed in doing so because the bonds were not 
registered and their holders could be ascertained only by advertise- 
rrient ànd inquiry. In conséquence the bill of foreclosure in this suit 
was not filed until the summ'er vacation, and issue was finally joined 
last fall. In order to avoid delay in taking testimony before an ex- 
aminer under the 90-day rule, the suit has been tried ^ in court and 
testimony was closed some 3 weeks ago. 

The time which has elapsed Since receivers were appointed has not 
been wasted. In this intérim practically ail the contract claims 
hâve been: investigated and passed upon by the master. Out of over 
4,500 actions and claims for damages resulting from accidents oc- 
curring prior to receivership^ ail but a score or so hâve been liquidated 
in amount by trial or otherwise. Of other tort claims, aggregating 
over 4,000, ail will be liquidated by.the end of this month. 

The receivers, and ail their co-workers hâve been untiring in their 
efforts to put the propërty in a condition to render efficient public 
service. From Insurance mOney, the salvage of four disastrous fires, 
from the proceeds of receivers' certificates, from the daily gross earn- 
ings, there has, since receivers were appointed, been put into this 
propërty, .power houses, substations, and car barns, repair shops. 
tracks, conduits, cars (including 371 new ones purchased), motors, and 
equipment, upwards of $5,800,000, and work is now under contract, 
which will be completed before sale, amOuriting to $2,200,000 more, 
making an aggregate expenditure of $8,000,000. Thèse figures do not 
include ordinary repairs, nor anything laid out on the Third Avenue 
System, where other millions hâve also beeii expended. Some small 
part of the results of this expenditure is presumably apparent to 
whbmever may choose to look, but by far the greater part is as in- 
conspicuous as are the cells of the coral on whose foundation new land 
rises above the surface of troubled waters. But it is there, every 
dollar of it, and contributing, the whole of it, to increase the factor 
of safety and to promote efificiency of service. 
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Believing that large sums of money, which should hâve found their 
way into the treasury of the Company whose property was turned 
over to the custody of the court, had been diverted or retained, the 
receivers instituted an exhaustive and careful investigation of the 
voluminous and intricate financial transactions of many years. It 
was no easy task to formulate involved détails into the exact language 
of pleadings which would stand the test of demurrer ànd could be 
supported by legally compétent proof, especially so when the auditing 
and accounting bureaus were overwhelmed with calls for information, 
statistics, and reports by représentatives of many différent creditors 
and by the Public Service Commission, ail of which, of course, re- 
quired a prompt response. As a resuit of the work of several months 
two actions were brought. One of them bas resulted in a judgment 
for $4,900,000, about to be appealed. The other, to recover $3,500,- 
000, is now on trial on the merits, and is being vigorously prosecuted ; 
both suits being now in charge of New York City Railway receiver, 
to whom they were turned over on August Ist. 

The above remarks are, of course, obiter dicta; but it seemed only 
fair to the receivers that, as their trust draws to an end, the court 
should put permanently on the record some brief statement of what 
they hâve accomplished. 

This action is for the foreclosure of a mortgàge dated February 1, 
1897. Ail the facts essential to secure relief — the exécution and de- 
livery of the mortgàge, the issuing of the bonds, defaults in payment 
of interest, and request by the proper number of bondholders to dé- 
clare the principal sum due — are proved without contradiction. The 
only matters in controversy are as to whether or not certain property 
now in the possession of receivers is covered by the mortgàge and 
should be included in the decree of sale. The complainant may take 
a decree in the usual form, providing that in the event of the failure 
of the mortgagor to repay the mortgàge debt, with interest, within 20 
days from the date of the entry of the decree, the property covered 
by the mortgàge be sôld at public auction to the highest bidder. 

The passages of the mortgàge which describe the property, rights, 
and franchises covered thereby are as follows: 

"First. Ail and singular its property and franchises of every nature and de- 
scription whatsoever, Includiug ail Its lands, buildings, and real estate in tho 
City of New York, and ail its rallroads, railroad propertios, and railroad 
routes now constructed and in opération, and ail its franchises to maintain, 
construct, and operate said rallroads, and to exact fares thereon, Including 
particularly the rallways, properties, and franchises formerly of the follow- 
ing nanied companies, with any and ail additions thereto and extensions there- 
of now constructed and in opération, vlz.: [Hère follows an enuraeration of 
the Houston, West Street & Pavonia Ferry liailroad Company and the six 
other companies which had been, prior to the mortgàge, Consolidated Into the 
Metropolitan Street Railway Company.] Also tlie Une of , railway known as 
the Fort Lee Ferry Extension. * » * Together with ail the horses, cars, 
carriages, tools, chattels, maehinery, motors, engines, and equipment of every 
description how used or which may hereafter be used and employed on said 
several Unes or routes, whether now owned by the railway company or here- 
after to be acquired for use upon or in connection with said several Unes of 
railway. 

"Second. AU the right, title, and interest of the railway company in and 
to the rallroads, railroad tracks, railroad routes and franchises, equipment, 
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real estate, contracts and contract rights, and other property of every nature 
and description whatsoever, described and iucluded in the following described 
instruments of léase, viz. : [Hore follows an euumeration of elght différent 
leases.] ' ' 

"Tliird. Ail and singular tiie lots, pièces, or parcels of land, with ail and 
singular the buildings and improvements thereon, lying and being in the city, 
county, and state of New York, and bounded and described, as follows: [Hère 
follows an enumeration of nine pièces of real estate, the last tvi'o belng lease- 
holds.] 

"Fourth. AU the shares and capital stocli; of certain corporations, described 
as follows, viz.: (1) 14,000 shares Broadway & Seventh Ave. R. R. Co. (2) 
4,000 shares 42d St. & Grand St. Ferry B. R. Ck). (3) 3,000 shares Central 
Park, North & East River R. R. Ctt. (4) 9,900 shares 34th St. Crosstown 
Ry. Co. 

"Flfth. Ail and singular the rights, privilèges, and franchises of the rail- 
way Company connected with or necessary for the opération of the said several 
Unes of railway hereinbefore described, and ail the hprse cars, motors, en- 
gines, and equlpment of every description now used, or which raay hereafter 
be used or employed, upon said several Unes or routes, whether now owned 
by the railway company or hereafter to be acquired for use upon or in con- 
nection with the sanie, together with ail and singular the tenements, heredita- 
ments, and appurtenances belonging to or in any wise appertaining to any of 
the lands, rallways, or property hereinbefore described, and the reversion 
and reversions, remaiuder and remalnders, rents, issues, and profits thereof, 
and also ail the estate, right, title, interest, property, possession, claim, and 
demand whatsoever, as well in law as in equity, of the railway company of, 
in, and to the same and every part and parcel thereof, with the appurte- 
nances." 

Two parcels of real estate included in the above enumeration hâve 
been sold subsequently to the mortgage and lien released. The mat- 
ters in controversy as to other property may be separately considered. 

Central Park, North & East River Railroad. 

This is one of the leases enumerated in clause second, supra. On 
June 29, 1908, after a hearing in which the lessor participated and in 
which it appeared that this line was being operated at a loss, the court 
instructed receivers that they should terminate the existing situation 
and relieve the property which they were operating — the whole Sys- 
tem — from the burden of this unprofitable contract, adding: 

"If the lessor should thereafter offer the property on more favorable ternis 
as to rental, and also as to provision for such construction expeuses as might 
be required to render the property more efficient for service, such proposition 
may be then considered." 

No ofïer of the property on more favorable terms was received. 
The line was turned over to the lessor early in August, and has since 
been operated by it. An application was made by lessor to the court 
to instruct receivers to turn over to it certain items of personal prop- 
erty. This request was in part granted, and as to other items was 
sent to the spécial master for report. Pennsylvania Steel Co. v. N. 
Y. City R. Co. (C. C.) 165 Fed. 473 (opinion of October 19, 1908). 
Under thèse circumstances it would seem that the lease has been abro- 
gated. It should not be included in the enumeration of property to 
be sold under decree. 

The leases of the Third Avenue and Second Avenue Lines, which 
are now in the hands of independent receivers, are not covered by 
the mortgage hère sued upon. 
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Operating Agreements. 

Complainant has made proof of three agreements for opération, re- 
spectively, of the Thirty-Fourth Street Crosstown Line, the Twenty- 
Eighth and Twenty-Ninth Street Crosstown Line and the Fulton 
Street Line, ail entered into before the exécution of the mortgage. 
None of thèse are enumerated among the leases specifled in clause 
second (supra) and the first impression of the court was that for that 
reason they were not covered. A more careful study of the mortgage, 
however, indicates that there is a distinction between "instruments of 
lease" and thèse trackage contracts. It can hardly be conceived that 
at the date of this mortgage it was not intended to subject the entire 
property of the System to the lien of the mortgage, and an overtech- 
nical construction which would exclude thèse contracts surely cannot 
express the intention of the parties. AU are covered ; but, since the 
trackage agreements with the Twenty-Eighth and Twenty-Ninth 
Street road and the Fulton Street road hâve been terminated, they 
should not be included in the property offered for sale. 

Fixtures. 

The real estate on which there hâve been installed substations in 
146th Street and in Front street is concededly after-acquired and not 
covered by the mortgage. Within thèse buildings are certain ma- 
chinery, rotaries, transformers, and switchboards, which are not per- 
manently affixed to the structure and can be removed without any 
détriment to the building. It is contended that thèse are fixtures, and, 
like the real estate, not covered by the mortgage. The contention is 
overruled, and thèse pièces of personal property, which were installed 
generally for the purpose of the System as a whole, should be classed 
with the other personal property referred to infra. The same ruling 
is made as to certain milling and feed-cutting machinery in stables 
and barns. In the car barns at Lexington avenue and Thirty-Third 
Street, Eighty Fifth street and Madison avenue, 146th street, and 
Ninth avenue and Fifty-Third street, in the store yard at Fifty-Third 
street near Ninth avenue, and in the stable on Twenty-Third street 
leasehold (ail after-acquired property), are certain wiring and switches 
for electric lighting of those buildings which are apparently fixtures 
and are not covered by the mortgage. They should not be included in 
the decree of sale. 

Rolling Stock and Equipment. 

Receivers hâve in their possession and are operating on the lines 
70 cars, identified by number, which were recently bought by the Cen- 
tral Crosstown Railroad Company and are its property. They should 
be excluded from the decree. Cars received under leases from the 
Third Avenue and the Second Avenue Lines were returned to those 
companies (or their receivers) when they were separated from the 
System, are no longer under the jurisdiction of this court, and cannot 
be included in the sale. As to the other cars now in possession of 
receivers, some were originally the property of the Consolidated Com- 
pany, some came under lease, some were bought from time to time» 
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but they were ail used generally in the service of the whole System. 
Cars were shifted from one line to another as the necessities of serv- 
ice reqyired, some were run parily on lines enumerated in the mort- 
gage and partly on hnes subsequently acquired. In ail cases where 
cars were used on lines net enumerated, they were operated in con- 
nection with enumerated lines ; and the single fare paid by a passenger 
on an enumerated line entitled him to transportation to his destination 
on any nonenumerated line so operated. It would seem that the en- 
tire rolling stock and equipment are within the fifth clause, supra, 
covering after-acquired property of that sort "for use upon or in con- 
nection with" the lines enumerated in the mortgage. AU such prop- 
erty, cars, motors, engines, tools, and equipment of every description 
should be included in the decree of sale. This ruling covers ail power 
equipment, whether electric or horse, including cables and supplies 
for power, renewal, or repair. AU were devoted generally to the same 
System, and, when not used or bought for use exclusively on enumerat- 
ed lines, were intended for and used on lines operated in connection 
with enumerated lines; the single fare transfer act bringing the Per- 
sonal property employed in opération into a unitary System. The 
decree will cover the entire personal property used, employed, or in- 
tended for use on the System, except cash in hand on the day of sale 
or delivery. 

Réservation of Liens. 

There are certain obligations which must be paid by the property, 
should other means of payment fail. It is not possible to adjust thèse 
before sale, and the decree will therefore contain provisions authoriz- 
ing this court hereafter to adjust the same and to make the amount 
thereof a lien upon the property sold, with power to retake the prop- 
erty in the event of the purchaser or subséquent owner failing to pay 
the amount when adjusted. The foUowing enumeration is thought 
to be exhaustive, but counsel may be able to call the court's attention 
to some items which may hâve been omitted : 

(A) There are outstanding $3,500,000 of receivers' certificates pay- 
ing interest at 5 per cent, and failing due June 15, 1909. 

(B) The receivers hâve incurred and will hâve to incur obligations 
for work, labor, and services necessarily required for opération, main- 
tenance, and construction. This, however, does not include expendi- 
tures for improvements to after-acquired real estate not covered by 
the mortgage now under foreclosure, such as the buildings on the 
block 146th to 147th street and Lenox avenue and other parcels. At 
whatever period the property might be turned over it would neces- 
sarily happen, with such an extensive System, that many of thèse ob- 
ligations would be unpaid and much of the work contracted for would 
be incomplète. AU unpaid indebtedness must be paid, and the obliga- 
tions of receivers under unfinished contracts must be assumed. 

(C) During the opération of the roads under orders of the court 
accidents hâve occurred, and will occur, through négligence of em- 
ployés of the receivers. Damages resulting therefrom and not paid 
before transfer of the property must be paid by the purchaser or sub- 
séquent owner of the property. 
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(D) Orders hâve been heretofore made authorizing inquiries before 
the spécial master as to claims by the Third Avenue Railroad (Penn. 
Steel Co. V. N. Y. City Railway Company [C. C] 165 Fed. 478), by 
the Central Parle, North & East River Railroad Company (Id. [C. C] 
165 Fed. 459, 473), and by the Second Avenue Railroad (Morton 
Trust Co. v. Met. St. Ry. Co. [C. C] 165 Fed. 489), for use and oc- 
cupation by receivers, and for items of personal property not turned 
over. Should thèse claims be prosecuted, and the spécial master find 
anything to be due on them, or any of them, the amount thereof will 
be a charge upon the property, in the event of there being no surplus 
income from which to pay it. 

(E) Varions questions of accounting hâve arisen as a resuit of turu- 
ing over the property of the System by receivers of New York City 
Railway to receivers of Metropolitan Street Railway. An inquiry has 
been authorized before the spécial master to détermine whatever issues 
may be thus presented. Penn. Steel Co. v. New York City R. Co. 
(C. C.) 165 Fed. 463. Whatever on such accounting may be found 
to be due by receivers of the Metropolitan will be a charge upon the 
property. 

(F) The expenses of receivership, irrespective of opération of the 
roads — e. g., fées and charges of spécial masters, of receivers, of 
counsel, court officers, etc. — when taxed and adjusted by the court, 
will be a charge upon the property. See opinion last above cited. 

( G) In this suit there hâve been filed cross-bills alleging that certain 
persons hâve claims against the property which they assert to be en- 
titled to a préférence. Should it happen that any of thèse claims are 
held to be valid and preferred, they will to that extent be a charge 
against the property. 

Of thèse items above enumerated it may be noted that some of 
them will presumably eventually cancel each other. For instance, the 
money which would come to the New York City receiver under E 
will be used by him so far as it will go in paying items included in D, 
and also.in paying such parts of B, C, and F as represent transactions 
within the period of opération by New York City receivers. More- 
over, should the New York City receiver realize anything from the 
choses in action which he is now prosecuting on behalf of that road 
or from other sources, the cost and charges of that New York City 
Railway receivership will be a first and prior lien on such moneys 
collected by him, and if any items in B, C, D, and F shall hâve been 
paid out of the property of the Metropolitan Company, such items 
should be repaid by the receiver of the New York City Railway out 
of the moneys so collected by him. 

Whether, in undertaking to reserve the right to impose a lien for 
thèse various items, it is wiser to enumerate them ail specifically, or 
to cover them by some gênerai language, is a matter upon which the 
court will be pleased to hear any suggestions from counsel. 

Abrogation of Leases. 

Part of the property covered by the mortgage consists of leaseholds. 
As to some of thèse the receivers, convinced upon investigation that 
they were unprofitable, elected not to accept them, and the leased 
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property was taken back by owners. It may be that there are other 
leases, the profitableness of which is open to question, but as to whicli 
the receivers hâve not felt warrantée! as yet in taking action. There 
seems to be authority for the proposition that the purchaser should 
not be bound by leases that he may regard as unprofitable and that 
he may acquire by conveyance the receivers' right of élection. On 
this point the court would like to hear counsel. It may be that the 
same resiilt could be effected by a provision that receivers should not 
turn over the property until some named time after sale, and that in 
the intérim, if requested by the purchaser, they would, in any par- 
ticular instance, themselves exercise their élection and return the leas- 
ed property. 

The bonds and past-due coupons secured by this mortgage should 
be a proper tender to the amount of their distributive share of the 
proceeds on account of the purchase price. The decree should con- 
tain a clause extending the October equity term for the purposes of 
this suit ùntil after sale, so that no technical objection may be raised, 
should it be necessary after the expiration of the regular term to 
amend the decree in any particular. 

The complainant's counsel will prépare a proposed form of decree 
in accordance with the views above expressed, which on February 
15, 1909, he will serve on counsel for ail other parties. The court 
will give a hearing on the settlement of the decree on February 23, 
1909, at 3:30 p. m. Counsel who may intend to propose amendments 
will serve copies thereof on ail parties two days before the hearing. 
Inasmuch as a decree in accordance with this opinion may not be in 
ail respects satisfactory to complainant, it may also propose and serve 
amendments, if it desires to do so. The long time given for settlement 
of the decree will insure careful considération of its terms, and will 
also afford opportunity for the additional judgment creditors recent- 
ly brought in to file their notices of appearances and requests to be 
treated as if they had been présent at the trial. 



In re WESTl'ÎRN IMPLEMENT CO. 
(District Court, D. Minnesota. Jauuary 6, 1EK)9.) 

1. INSOLVENCY (§ 119*) — DiSTEIBDTION OF ESTATB— PRIORITIES— "DeBTS OW- 

iNG TO State"— "Dbbt." 

Money due the state of Minnesota l'or binding twine manufacturée! by 
the state In its penitentiary aud sold is .a "debt," and a debt owiug to 
the state within the meaning of Rev. Laws Minn. 1005, §§ 4618, 463o, 
wlilcli gives priority in distributlng the estate of insolvents to "debts ow- 
Ing to the United States and to the state." 

[Ed. Note. — For other cases, see Insolvency, Dec. Dig. § 119.* 
For other définitions, see Words and Phrases, vol. 2, pp. 18G4-1886; 
vol. 8, p. 7028.] 

2. States (§ 21*) — Construction and Opération or Contkacts — Contiîacts 

Made in Governmental Capacity. 

The state of Minnesota in tlie manufacture of binding twine in its 
state prison and in the selling of the same to the gênerai public under 

"For other cases see same toplc & § numebk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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an express statute autliorizing sueh sale is eugaged in the performance 
of a govemmental function, and not merely in a private commercial 
enterprise. 

[Ed. Note. — For other cases, see States, Dec. DIg. § 21.*] 

3. INSOLVENCY (% 119*)— DiSTKIBtJTIOX OF ESTATE— Peioeities— Debts Due to 

State. 

Under the provisions of the Minnesota insolveney law, Rev. Laws, Minu. 
1905, §§ 4018, 4633, giving priority to debts owing to the state, it is im- 
mat-erial that a debt due the state arose under statutes enacted subséquent 
to such insolveney law. 

[Ed. Note.^For other cases, see Insolveney, Dec. Dig. § 119.*] 

4. Bankeuptcy (§ 350*) — Claims— Pkiobities Undeh Laws of State— "Cok- 

POEATIONS' ' — ' 'PeESONS. ' ' 

Under Bankr. Act July 1, 1898, c. 541, § la, cis. 6, 19, c. 541, 30 Stat. 
544, 545 (U. S. Comp. St. 1901, p. 3419) which define "persons" as Includ- 
ing corporations and "corporations" as meaning "ail bodies having any 
of the powers and privilèges of private corporations not possessed by in- 
dividuals or partnerships," a state is a person, and under section 64b (5) 
is entitled to priority for a debt due it from the estate of a bankrupt 
whicli is given priority by its owu insolveney law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 350.* 
For other detinitions, see Words and Phrases, vol. 2, pp. 1G08-1621 ; 
vol. 8, pp. 7619-7620; vol. 6, pp. 5.322-5335; vol. 8, p. 77.52.] 

On Pétition to Review an Order of the Référée. 

Edward T. Young, Atty. Gen., and George W. Peterson, Ass't. Atty. 
Gen., for State of Minnesota. 

M. H. Boutelle and N. H. Chase, for the Trustées. 

PURDY, District Judge. This is a pétition to review an order of 
the référée in bankruptcy in the above-entitled matter in which he 
held that the state of Minnesota was not entitled to priority as to its 
claim against the estate of the Western Implement Company. The 
référée made his order refusing priority to the claim of the state upon 
an agreed statenient of facts which, so far as the same are material 
to a review of the referee's order, are as follows : 

The Western Implement Company, a corporation organized under 
the laws of the state of Arizona, was adjudicated a bankrupt in the 
above-entitled court in an involuntary proceeding in bankruptcy on 
the 39th day of October, 1906. Prior to the date of its adjudication, 
the bankrupt had been engaged in the business of selling farm imple- 
ments and machinery, binding twine, and vehicles at retail, having its 
principal place of business in the city of Minneapolis, Minn., with 
îjranch yards or houses at some 15 différent points in the states of 
Minnesota, North Dakota, and South Dakota. At the time of its 
adjudication as a bankrupt, receivers were appointed by the court, who 
immediately took possession of the merchandise, including farm im- 
plements, machinery, wagons, binding twine, etc., in the varions yards 
or branch houses of the bankrupt, and on December 10, 1906, trustées 
in bankruptcy were duly appointed and qualified, who thereupon took 
possession of the property in question. On or about the 8th day of 
May, 1906, the Western Implement Company and Henry Wolfer, as 
warden of the Minnesota State Prison, entered into a written contract 

•For other cases see same topic & § ndmbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
166 F.— 37 
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under and pursuant to section 5448, c. 105, of the Revised L,aws of 
Minnesota of 1905, whereby the Western Implement Company agreed 
to purchase and take of the warden of the Minnesota State Prison, and 
the warden agreed to sell and deliver to the said Western Implement 
Company, f. o. b. Stillwater, Minn., certain binding twine made in 
said prison, of the kinds and amounts and for the priées stipulated in 
said contract. Thereafter and prior to the adjudication in bankruptcy, 
there were shipped and delivered to the bankrupt, f. o. b. Stillwater, 
Minn., under the terms and conditions of said contract, 69,300 pounds 
of standard twine, 5,000 pounds of white sisal twine, 1,000 pounds 
of pure manilla twine, and 1,000 pounds of manilla twine, in the total 
amounting at the agreed purchase price of the several kinds of twine 
specified in the contract, to the sum of $6,728.75, and of the reasonable 
value thereof. That on or about the 5th day of February, 1907, a 
claim for said sum of $0,738.75, with interest, signed "Minnesota 
State Prison, Henry Wolfer, Warden," was filed in the matter of the 
above-named bankrupt, in the office of O. C. Merriman, référée in 
bankruptcy, in and for said 4th division, wherein said bankruptcy 
proceedings were pending, proof in the matter of said claim being 
made by Henry Wolfer as warden, Minnesota State Prison, Still- 
water, in the county of Washington, district and state of Minnesota. 
That thereafter, to wit, on the 13th day of April, 1907, said claim 
wàs withdrawn, without the knowledge or consent of the trustées in 
bankruptcy of the said Western Implement Company, and was then 
and there amended by said claimant by the insertion of an allégation 
to the efïect that said claim was entitled to priority, by virtue of the 
fact that it represented a debt due to the state of Minnesota; and 
thereupon said daim was again filed with said référée in bankruptcy 
as and for a priority claim in the matter of said bankruptcy proceed- 
ing. That thereupon the said trustées in bankruptcy duly entered theii 
objection to the allowance of said priority claim, on the ground that 
the same was not entitled to prioritv under the bankruptcy act of 
July 1, 1898, c. 541, 30 Stat. 544 (Û. S. Comp. St. 1901, p. 3418), 
and the several acts amendatory thereof. The estate of the bankrupt 
in the possession of its trustées, or to them in any wise accruing, was 
insufficient to pay over 60 per cent, of the claims already filed, proven, 
and allowed in the matter of the estate of said bankrupt, and certain 
of the claims theretoforé filed, proven, and allowed in the matter of 
the estate of said bankrupt represent indebtedness contracted by said 
bankrupt subséquent to the exécution of the contract for binding 
twine with the warden of the Minnesota State Prison, made and en- 
tered into on the 8th day of May, 1906, and subséquent to the shipment 
and delivery of a large portion pf the binding twine sold to the Western 
Implement Company under said contract. That the contract for the 
sale of the binding twine, or a certified copy thereof, was never filed in 
the offices of the various registers of deeds, or with the varions town 
and village clerks at any of the points in the states of Minnesota, 
North Dakota, and South Dakota in which the branch houses and yards 
of said bankrupt were located. That the sales of binding twine made 
to the Western Implement Company under said contract were made 
under and subject to the rules and régulations of the Minnesota State 
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Prison goveraing sales of binding twine. That the Minnesota State 
Prison is a public prison, of the state of Minnesota, and, as such, is 
one of the institutions of the state, is the property of the state, and 
ail the binding twine therein manufactured is the property of the state 
of Minnesota, and ail moneys paid for such twine are the property 
of said state. That Henry Wolfer, as the warden of the Minnesota 
State Prison, is a person with whom and in whose name contracts for 
the sale of binding twine are made, and said warden pays monthly into 
the treasury of the state of Minnesota ail sums received by him on 
account of the sale of binding twine, and that the state of Minnesota 
is entitled to any and ail sums realized upon any of the claims for the 
sale of binding twine herein referred to, by way of dividends or other- 
wise, whether said claim is allowed as a priority claim or otherwise. 
That the sale of the binding twine in question was made under and 
pursuant to section 5448 of the Revised Laws of Minnesota of 1905. 
It conclusively appears from the agreed statement of facts that 
the state of Minnesota is the real party in interest; in other words, 
that the debt due from the Western Implement Company at the time 
it was adjudicated a bankrupt was due and owing to the state of 
Minnesota. The first question for détermination is whether this claim 
of the state of Minnesota is a debt within the meaning of the state 
insolvency laws, which purport to give to the state priority in the 
payment of debts due the state. The several provisions of the Min- 
nesota statutes having a direct bearing upon this question are as 
follows : 

"4618. Proof of Claim — Order of Payment. — No claims or demanda except 
debts owing to the United States or to the state, or taxes or assessments 
against the debtor or the property asslgned, shall be paid, unless proofs there- 
of verifled by the ereditors be presented to the assignée. After payment of 
the charges and expenses of maklng the assignment and executing the trust, he 
shall pay the debts of the assignor in the following order: (1) Debts owing 
to the United States and to the state, and ail taxes and assessments against 
the debtor or the property assigned, shall first be paid in full." 

"4633. Preferred Debts.— After payment of eosts, disbursements and ex- 
penses as provided in this chapter, debts due the United States, this state, ail 
taxes and assessments levied and unpaid, and the expenses of the assignment, 
the assignée shall pay in full, if suffleient then remains the claims duly proven 
of ail servants, clerks or laborers, for personal services performed within 
three months preceding said assignment not exceeding fifty dollars in each 
case. The balance of the estate shall then be equally distributed among the 
gênerai ereditors, under the direction of the court." Kev. Laws Minn. 1905. 

What, then, is the meaning which must be ascribed to the word 
"debt," as the word is used in the statutes quoted? In the case of 
Cole V. Aune, 40 Minn. 80, 41 N. W. 80, Judge Vanderburgh, in de- 
livering the opinion of the court, said: 

"The term 'debt' is differently defined, according to the subject-matter and 
language in connection with which it is used. Strictly, it dénotes a sum of 
money due upon contract, arising from the agreement of parties." 

This same définition of the word "debt" is given by Blackstone in 
his Commentaries, vol. 3, p. 54, and has been approved in numerous 
décisions in which it has become necessary to define the strict légal 
meaning of this word. Testing the claim of the state by this définition, 
is it possible to escape the conclusion that this claim against the West- 
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ern Implement Company which is now being asserted by the State 
of Minnesota is a debt due to the state of Minnesota? But it is 
suggested that conceding it is a debt due the state, it is not a debt due 
the state within the meaning of ' the state insolveticy làws above quoted. 
In the case of State of Minnesota v. Bell, Receivêr, 64 Minn. 400, 67 
N. W. 312, it was held that moneys of the state on deposit in a state 
bank, when that bank became insolvent and closed its doors, were 
entitled to priority when a claim for such moneys was made against 
the receivêr. If the state under its insolvent laws was entitled to 
priority With respect to such a debt, it is difficult to conceive of any 
substantial reason for denying to the state priority with respect to 
the debt hère in question. This debt diiïers in no material respect f rom 
a deibt due the state arising from the sale of state property, either 
real or personal. The binding twine bef ore it was sôld to the Western 
Implement Company was the absolute property of the state of Minne- 
sota, just as certainly as was the machinery with which the twine was 
manufactured. Its sale and delivery to the Western Implement Com- 
pany at and for the priées specified in the written contract created a 
debt and obligation on the part of that company just as effectually as 
did a deposit of the state moneys in the City Bank of Minneapolis in 
the Bell Case, supra. The language of the statute is "debts ovidng to the 
United States or to the state"; and this must be held to apply to ail 
debts, or at least to such debts as fall within the strict légal définition 
of this word as hereinbefore determined. In construing a similar stat- 
ute of the state of Massachusetts, the Circuit Court of Appeals of the 
First Circuit held that a debt due to the county of Worcester for the 
labor of prisoners confined in the house of correction was a debt due 
the county, and as such was entitled to priority under the national 
bankruptcy act. In re Worcester Ce, 102 Fed. 808, 42 C. C. A. 637. 
I am therefore of the opinion that the debt due the statç of Minnesota 
for binding twine from the Western Implement Company at the time 
it was adjudicated a bankrupt was a debt due the state, within the 
meaning of the Minnesota insolvency laws, and that such a debt would 
hâve been entitled to priority in an insolvency proceeding under the 
laws of this state, if those laws had not been suspended in their opéra- 
tion by the national bankruptcy act. 

I am not impressed by the suggestion of counsel for the trustées 
that in the manufacture of binding twine at the state prison, and in 
the sale thereof to the gênerai public, the state has embarked in a 
piirely private enterprise, and that therefore the debts necessarily 
created and arising from such business transactions connected there- 
with should not beconsidered as debts due the state within the mean- 
ing of its insolvency laws, The state of Minnesota, like every other 
sovereign state, maintains its public institutions, such as its state pris- 
ons, in its sovereign capacity. The people of the state are taxed to 
support and maintain such institutions. The laws of this state, in 
conformity with a sound public policy, require that the prisoners be 
employed at hard labor during the term of their incarcération, and 
provide that the prisoners shall be employed in some useful occupation, 
in order that when they leave the institution they may be better equip- 
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ped for becoming useful members of society. The constitutionality 
of such laws regulating the condnct of state prisons and the employ- 
ment of the prisoners therein, se far as I am aware, has never been 
seriously questioned. If the state is entitled to the labor and services 
of its convicts while confined in the state prison, and has authority to 
require its convicts to labor, to produce articles and things having 
somé commercial value, the state must necessarily hâve the implied 
power to sell and dispose of such articles and things to the advantage 
of the state. In doing so, the state should be regarded as performing 
a governmental function, and not as being engaged in a purely com- 
mercial transaction. In my judgment, the state of Minnesota, in the 
manufacture of binding twine in the Minnesota State Prison at Still- 
water, and in the selling of the finished product to the gênerai public, 
imder an express statute authorizing such sale, is engaged in the per-" 
formance of a governmental function to the same extent as when en- 
gaged in selling and disposing of its public lands and the timber grow- 
ing thereon ; and a debt created in the one case is as much within the 
meaning of the insolvency laws of the state and entitled to a priority 
thereunder as is a debt created in the other case. 

Counsel for the trustées make the further point that because the 
state was not engaged in the manufacture and sale of binding twine at 
the state prison when the Minnesota insolvency laws were enacted, 
allowing debts due the state a préférence, debts arising from the sale 
of binding twine should not be considered as within the purview of 
those statutes. If such an interprétation were adopted, we should be 
required to read into the law "debts due the United States or to the 
state" some such qualifying language as the following, "which may 
arise or be created under existing laws." There is nothing in the 
Minnesota laws evincing a purpose on the part of the Législature to 
prefer debts due the state arising under laws which were in existence 
at the time the insolvency statutes were enacted, over those debts due 
the state which should arise or be created under the authority of laws 
constitutionally enacted by future Législatures. The same public 
policy which induced the Législature of Minnesota in 1877 to déclare 
in favor of a préférence for debts due the state under existing laws 
would apply with equal force to an allowance of a préférence to 
debts due the state under laws which should be enacted by future 
Législatures. This point is, in my judgment, without merit. The 
manifest inequality which would resuît from such a construction is a 
sufficient réfutation of the suggestion that such was the législative 
intent. 

The more difficult question presented for détermination is whether 
this is a debt which is entitled to priority under any of the provisions of 
the national bankruptcy law. The section of the bankruptcy act of 
July 1, 1898, which deals with debts having a priority, is section 64, 
and the order of priority of the debts is therein expressly established. 
That section provides that the trustée upon the order of the court 
shall— 

"pay ail taxes legally due and owiug by the bankrupt to the United States, 
state, covinty, district or municipality In advance of the payment of dlvldends 
to creditors." 
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It is then provided by the same section, in subdivision "b," that: 

"The debts to hâve prlority, except as herein provided, and to be pald in 
full out of bankrupt estâtes, and the order of payment shall be (1) the actual 
and neeessary cost of preservlng the estate subséquent to flling the pétition ; 
(2) the flling fées pald by creditors In Involuntary cases ; (3) the cost of ad- 
ministration, Including the fées and mileage payable to wltnesses as now or 
hereafter provided by the laws of the United States, and one reasonable at- 
tomey's fee, for the professlonal services actually rendered, Irrespective of 
the number of attorneys employed, to the petitioning creditors In involuntary 
cases, to the banlirupt in involuntary cases while performing the duties herein 
prescribed, and to the bankrupt in voluntary cases, as the court may allow ; 
(4) wages due to workmen, clerks, or servants whlch hâve been eamed wlthln 
three months before the date of the commencement of proceedings, not to 
exceed three hundred dollars to each claiiliant ; and (5) debts owing to any 
person who by the laws of the States or the United States is entitled to prl- 
ority." 

It is manifest that unless the state's daim hère in controversy is 
within the purview of clause 5 of subdivision "b" above quoted, the 
claim is not entitled to priority, and the order of the référée must be 
sustained. In order to détermine thîs question, we must ascertain, if 
possible, the précise scope and meaning of the phrase "debts owing to 
any person," as the same appears in clause 6. We hâve seen that the 
claim of the state is not only a "debt," but it is a debt due the state 
vi^ithin the meaning of the state insolvency laws, and as such is en- 
titled to priority under those laws. If, therefore, the state of Minne- 
sota can be held to be "a person," within the meaning of clause 5 
above quoted, then and in such a case this debt must be accorded a 
priority, and the décision and order of the référée must be reversed. 

The word "persons," as defined by clause 19 of section 1 of the 
bankruptcy act is as follows: "(19) Persons shall include corpora- 
tions" ; and, again, the word "corporation" 'is defined by clause 6 of 
said section 1 of the bankruptcy law as follows: 

"Corporations shall mean ail bodies having any of the powers and privi- 
lèges of private corporations not possessed by individuals or partuerships," 
etc. 

It cannot be doubted that a state is a "body" having some of the 
powers and privilèges of private corporations not possessed by individ- 
uals or partnerships ; as, for example, the power or privilège of per- 
pétuai succession. If, therefore, the word "persons," as employed in 
clause 5, includes "corporations," and the word "corporations," as 
used in the bankruptcy law, means "ail bodies having any of the pow- 
ers and privilèges" of private corporations not possessed by individuals 
or partnerships, then it would seem to follow as a neeessary and in- 
évitable conclusion that a "state" is a "person" within the meaning of 
the 5th clause of subdivision "b" of the 64th section of the bankruptcy 
act. 

Quite aside f rom this strictly literal interprétation by which the word 
"person" is held to include the "state," there are numerous other argu- 
ments and considérations which seem to me to lead inevitably to the 
same conclusion. In the first place, there are many authorities which 
hold that for certain purposes a state is often to be considered as a 



IN EE WESTERN IMPLEMENT CO. 583 

corporation. As was said by the Suprême Court of New York in the 
case of State of Indiana v. Woram, 6 Hill, 33, 40 Am. Dec. 378 : 

"That the state Is a corporation cannot be doubted. It Is a légal beiiig, 
capable of transacting certain kinds of business like a natural corporation, 
and as such a being is a corporation." 

See, also, Abbott on Municipal Corporations, vol. 1, § 5, and the 
authorities there cited. If the state can properly be considered as a 
corporation for the purposes of maintaining an action at law or in 
equity, there would seem to be no good reason why it should not be 
considered as a corporation under a statute as broad as the bankrupt- 
cy act defining what the word "corporation" shall include. 

Then, again, this construction of clause 5 is in harmony with the 
express provisions contained in the bankruptcy law of 1867 allowing 
to debts due a state a préférence. Section 28 of the bankruptcy act 
of March 2, 1867, c. 176, 14 Stat. 531, directed that: 

"(3) Ail debts due to the state in whlch proceedings In bankruptcy are i>end- 
ing, and ail taxes and assessments made under the laws of such state shall 
be entitled to prlority, and shall flrst be paid in full." 

In re Mellor, Fed. Cas. No. 9,401; In re Southwestern Car Co., 
Fed. Cas. No. 13,192; In re Dodge, Fed. Cas. No. 3,949. 

Then, again, the insolvency laws of the several states, with possibly 
one exception, expressly accord préférences to ail debts due to the 
state over debts due to its citizens. From the earliest days of the 
government until the présent time, there has been in force a statute 
of the United States giving préférences to debts due the fédéral gov- 
ernment. Section 3466 of the Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 2314) provides as follows: 

"Whenever any person indebted to the United States Is insolvent, or when- 
ever the estate of any deceased debtor, in tho hands of the executors or admin- 
Istrators, Is Insufficient to pay ail the debts due from the deceased, the debts 
due to the United States shall be first satisfled ; and the priority hereby es- 
tablished shall extend as well to cases in whlch a debtor, not havlng sufflclent 
property to pay ail hls debts, makes a voluntary assignment thereof, or in 
whieh the estate and eftects of an absconding. concealed, or absent debtor are 
attached by process of law, as to cases in whlch an act of bankruptcy is com- 
niltted." 

This statute was enacted on March 3, 1797, c. 20, 1 Stat. 515, and 
has remained in force until the présent day. It expresses the gênerai 
policy of this government with respect to the préférence of debts due 
to the United States over debts due to its citizens. The varions states 
of the Union hâve by législative enactment declared the same public 
policy with respect to préférences of debts due the state, and this public 
policy of the varions states has been recognized by Congress in at 
least one bankruptcy law, that of 1867. It is difficult to conceive 
that the Congress, when they enacted the national bankruptcy act of 
1898, intended to render nugatory this policy of the fédéral and state 
government which had been so distinctly recognized for so many years, 
and that, too, by a mère failure to insert some express provision cover- 
ing the subject. In my judgment, clause 5 of subdivision "b" of sec- 
tion 64 was intended by Congress to fully préserve not only the rights 
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of the several states, but the rights of the United States, with respect 
to priorities of debts due from bankrupt estâtes. 

It is to be observed also that, unless clause 5 of subdivision "b" is 
accorded this construction, it cannot be given such a construction re- 
specting a debt due to the United States, should such a case arise. 
This same clause which has been invoked by the Attorney General 
of the State of Minnesota tp protect the priori ty of the state in this 
claim must be invoked by the United States whenever the national 
government seeks to prove any debt which it may hâve against a 
bankrupt estate. The bankruptcy act of 1800 (Act April 4, 1800, c. 
19, § 62, 3 Stat. 36), as well as the bankruptcy acts of 1841 (Act Aug. 
19, 1841, c. 9, § 5, 5 Stat. 444), and of 1867 (Act March 2, 1867, c. 
176, 14 Stat. 531), § 28, expressly recognize the priority of debts due 
the United States, thus preserving in ail of its essential features the 
provisions of section 3466 of the Revised Statutes relating to priori- 
ties, hereinbefore quoted. The bankruptcy act of 1898 contains no 
express provision preserving in so many words the priority of debts 
due the United States, and, if priority is to be accorded to such debts, 
the authority therefor must be found in clause S, subd. "b," § 64, of 
the bankruptcy act of 1898. I feel satisfied ■ that the United States 
must be regarded as a "person" within the meaning of that clause (In 
re Stoever [D. C.] 127 Fed. 394); and, by a parity of reasoning, I 
am forced to the conclusion that a state Should likewise be regarded as 
a "person" within the meaning of this law. 

AU thèse considérations, taken in connection with the literal inter- 
prétation of the bankruptcy law referring to priorities, hâve satisfied 
my mind beyond ail doubt that Congress intended to préserve to the 
States and to the United States ail existing priorities with respect 
to debts due to them, which, under the laws of the several states and 
the United States, they were entitled to assert, not only at the time the 
national bankruptcy law was enacted, but also such priorities as should 
subsequently be given to the states and to the United States by their 
laws respectively. This conclusion, in my judgment, is amply sup- 
ported, not only by a fair interprétation of the language of the law 
itself, but also by the other considérations which I hâve little more 
than noted, without attempting an elaborate statement of the reasons 
in support thereof. It follows, therefore, that the référée erred in 
denying to the state its right to a priority respecting this debt, and in 
allowing the same only as a claim of a gênerai créditer. 

The order of the référée is therefore reversed, with instructions to 
allow the claim a priority under clause 5 of subdivision "b," § 64, of the 
bankruptcy act. 
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In re PICKENS MFG. CO. 

(District Court, N. D. Georgla. January 5, 1905.) 

No. 2,065. 

1. LOGS AND LOGQING (§ 3*)— CONSTEUOTION OF CONTEACT FOB SALE OF TIMBEB 

— Patments. 

A contra et for the sale of standing tlmber on certain lands for the sum 
of $4,500 provided that It should be paid for as eut at the rate of $4.50 
per thousand feet, "the payment to be made as follows: $125 to be pald 
on the Ist day of Novembèr, lOOtj, and thereafter on the Ist day of each 
month at the rate above stated, but not less than $125 shall be pald on 
the Ist day of each month from this date during the next 36 months." It 
also provlded that in case of default in any payment the title to ail lum- 
ber sawed from the timber eut should remain In the seller until such pay- 
ment should be made. Eeld, that on the bankruptcy of the purchaser, 
being in default for two payments, the amount of Its default was the 
amount due for timber eut at the rate of $4.50 per thousand, less the pay- 
ments made, If It exeeeded $125 per month during the tlme the contract 
had run. 

[Ed. Note. — For other cases, see Logs and Logging, Dec. Dig. § 3.*] 

2. Bankeuptct (§ 140*)— RiGHTS VESTiNa IN Trustée— CoNDiTioNAL Sales— 

Geoegia Stattjte. 

A wrltten contract for the sale of standing timber, to be paid for In 
monthly payments as eut, provlded that "upon f allure to make any month- 
ly payment the tltle to ail the lumber sawed from the timber removed 
from the above-named lots • * • shall remain in said party of the 
flrst part until the sums above set out are paid." Eeld, that on default 
in such payments the rights of the parties were governed by Code Ga. 
1895, §§ 2776, 2777, under which, as eonstrued by the Suprême Court of 
the State, although the contract was not recorded, the réservation of title 
was good as between the parties and as against gênerai creditors of the 
purchaser, unless they extended crédit after the property went into its 
possession on the faith of its ow-nership, but not good as against Interven- 
ing liens or conveyances, and that it was therefore good as against its 
trustée in bankruptcy, in the absence of any showing that there were cred- 
itors of such preferred classes. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In Bankruptcy. On exceptions to report of référée on the inter- 
vention of F. C. Tate. 

See, also, 158 Fed. 894. . 

John A. Henley, for petitioner. 

Slaton & Phillips, for creditors and trustée. 

NEWMAN, District Judge. On the 4th day of December, 1907, the 
Pickens Manufacturing Company was placed in the hands of re- 
ceivers by the judge of the superior court of Pickens county, Ga. Sub- 
sequently, on the 37th day of December, 1907, a pétition in bankruptcy 
was filed against the company, and after some hearings on the ques- 
tion of insolvency, and the respective rights of the state court and 
the bankruptcy court to administer the estate of the company, the as- 
sets in the hands of the receivers in the state court were turned over 
to the trustée in bankruptcy. F. C. Tate intervened in the case, and 
this intervening pétition was referred to Référée P. H. Adams. The 
référée has made a report, exceptions hâve been filed thereto, argu- 
ment had, and the matter submitted. 

*For other cases Bee same topic & i numseb in Dec. & Am, Dlgs. 1947 to date, & Kep'r Indexe! 
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The first question for considération is the proper construction of 
a contract which, so far as material, is as follows : 
"Georgla, Pickens County. 

"This agreement, made this 13th day of October, 1906, between F. C. Tate, 
party of the first part, and Pickens Manufacturing Company, party of the sec- 
ond part, both of Pickens county, Georgia, witnesseth: That sald party of 
the flrst part, for and in considération of the sum of $4,500 to be paid to said 
party of the first part, hls heirs, esecutors, or assigns, as hereinafter provid- 
ed, hereby permits and allows for three years from this date to said party 
of the second part the right and privilège of entering upon, cutting, aud re- 
moving any timber that is elght inches and more in dlameter and siiitable for 
lumber now standing on lots and parts of lots of land [then follows descrip- 
tion of the lots]. Said party of the second part agrées to pay the amount 
above set ont for said timber at the rate of $4.50 per thousand feet as the 
same is eut, hauled, and sawed, the payments to he made as follows: $125 
to be paid on the Ist day of November, 1906, and thereafter on the Ist day 
of each month at the rate above stated, but not less than $125 shall be paid 
on the Ist of each month from this date during the next 36 months of this 
permit. No actual scale shall be requlred of lumber, but an approxlmate es- 
timate shall be made each month to the flrst party. No timber of any kiud 
shall be moved ofiC the above-deseribed lots and parts of lots of land àftcr the 
expiration of this permit. Upon the fajlure to make any monthly paynii>nt 
the title to ail the lumber sawed from the timber removed from the above- 
named lots and parts of lots of land shall remain in said party of t!if> first 
part untll the sums above set out are paid. » * * No f allure on the part 
of the party of the second part to carry out the ternis of his agreement shall 
in any way release him from his obligation to pay said sum of .f4.ri00. nor 
shall he hâve any title, interest, or claim in any of the timber heroin purehas- 
ed that is not removed within three years from this date. Time is the es- 
sence of this contract. Party of the secpnd part is to pay $4,500 for tlie j)er- 
mit or privilège of removing aud liavlng the timber so removed within this 
time herein specifled, but his failure to remove timber within the tiuie shall 
not give him any interest or right to remove the timber or iiermissiou to en- 
ter upon this land after the expiration of three years from this date, noi- shall 
his failure to remove timber from any cause release him from his obligation 
to pay said sum of $4,500. * • * 

"[SignedJ F. 0. Tate. 

"Pickens Mfg. Co.. 

"By Cecil Rhyne. Mgr." 

That portion of the report of the référée in which he construes the 
contract and appHes it to the facts and évidence is as follows : 

"Under the terms of the contract the title to ail timber eut vested in tlie 
Pickens Slanufacturing Company, subjett to revesting in Tate upon the fail- 
ure of the Pickens Manufacturing Company to make any monthly payment ; 
but such title remaiued in Tate only until the sums due were paid. The réf- 
érée finds, therefore, that the amounts which were not paid at the time the 
Company was placed in the hands of the receivers were the November aud 
December, 1907, payments, which amounted to $250, and that the Company 
by mailing thèse payments would hâve revested with ail title to the timber 
eut and the lumber arising from the same. The évidence in the case on the 
part of the Jntervener is not satisfactory as to the amount of lumber eut un- 
der this contract, which would aff ord a basis uuder his contention of $4.50 
per thousand. This estimate is estlmated aud based upon hypothetical calcu- 
lation, and would afford the référée no basis for a légal finding, if he was 
satisfled that $4.50 per thousand was the proper amount to be flgured. But 
this, under the view taken by the référée that $125 was the amount to be i)aid 
each uiontb, is not regarded as a material feature. 

"The référée has found great difflculty in coming to a satisfactory conclu- 
sion as to the légal purport of the contract in question. It has some of the 
éléments of conditional bills of sale with a condition subséquent, but likewise 
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has many of the attrlbutes of an absolute bill of sale. It provicies that the 
sum of $4,500 shall be pald In any event, even if a default has occurred the 
first month, and the title to said Inmber was in Tate, yet ïate would hâve 
an absolute indebtedness against the Picliens Manufaeturing Company for $4,- 
500. An expression, however, is contained in the contract which préserves 
some of the éléments of a conditional bill of sale, providing that itpon the fail- 
ure to make any monthly payment 'the title to ail the lumber sawed, or the 
tlmber eut, shall remain In said party of the first part until the sums above 
set out are pald.' It is clear from the contract that the title to the lumber 
as eut should pass, and it cannot be disputed that the Pickens Manufaeturing 
Company could hâve sold and given good title to ail lumber eut by it from 
the timber on this land at any time prior to sueh default. Witli the above 
provision, however, there is some ground for tlie position that, upon the de- 
fault taking place in the monthly payment, the title to the lumber so eut shall 
be in Tate until such sums are paid. 

The référée has decided to give the beneflt of this clause to the Intervener, 
with much doubt, however. This, then, brings up for considération what sums 
were in default. The référée fluds that under the terms of the contract, as 
well as by the conduct and agreement of the parties, $125 per month was the 
monthly payment exaeted, and that, when the company weut Into the hands 
of Pickens superior court, two months were in default, or the sum of $250 ; 
that, -whén the court seized the property, it was the act of the law ; and that, 
the default being relieved, the title to the lumber became that of the Pick- 
ens Manufaeturing Company, to which the trustées in this case succeeded. 
The référée flnds, therefore, that the intervener is entitled to be paid by the 
trustée the sum of $250, being the amount of the two months' default, and 
that he is entitled to prove his elaim as an unsecured créditer for the sum 
of $4,500, less $1,500 heretofore paid, and less the amount now allowed, to 
wlt, $250, or less a total déduction of $1,750, or an unsecured claim of $2.- 
750." 

Two brief clauses of the contract must be considérée! in order to 
arrive at the proper construction of this contract. The first is this: 

"The payments to be made as follows: $125 to be paid on the Ist day of 
November, 190G, and thereafter on the Ist day of eaeh month at the rate 
above stated, but not less than $125 shall be paid on the Ist day of each month 
from this date during the next 36 months of this permit." 

And this additional language: 

"Upon the f allure to make any monthly payment, the title to ail the lum- 
ber sawed from the timber removed from the above-named lots and parts of 
lots of land shall remain in said party of the flrst part until the sums above 
set out are paid." 

The language, it will be perceived, is that payments shall be made 
"the Ist day of each month at the rate above stated, but not less than 
$125 shall be paid on the Ist day of each month." Clearly the agree- 
ment is that the amount of lumber sawed from the timber taken should 
be paid for on the Ist day of each month at the rate of $4.50 per thou- 
sand feet, but, taking the statement that not less than $12.5 should be 
paid on the Ist of each month during the 36 months, it shows that 
Tate conceded that the company might take the timber only in such 
quantities as would realize about this amount of $12.5 per month for 36 
months, making $4,500, the total contract price. Then the provision 
that, "upon failure to make any monthly payment, the title to ail the 
lumber sawed from the timber removed from the above-named lots 
=*= * * shall remain in said party of the first part until the sums 
above set out are paid," clearly refers to the sums due for lumber eut 
and sawed at the rate of $4.50 per thousand feet, It might be more 
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clearly expressed, of course; but it is perfectly évident from this 
contract that the intention of the parties was that there should be due 
on the Ist day of each month from the company to Tate $4.50 per 
thousand feet for ail the lumber eut and sawed during the preceding 
month, but the company would hâve the privilège of cutting for 36 
months and need only eut $125 per month, and in any event they must 
pay at least $135, whether the timber was eut and sawed, or not. 

It follows, therefore, that the company was in default to Tate for ail 
the lumber sawed from timber obtained from the land in question at 
the rate of $4.50 per thousand feet at the time légal proceedings were 
begun against the company. 

The next question is what the rights of Tate are against the lum- 
ber sawed and on the ground at the time thèse légal proceedings were 
commenced. This conditional bill of sale, or réservation of title, was 
not recorded. Section 3776 of the Code of Georgia of 1895, is as 
follows : 

"WhMièver personal property Is sold and dellvered with the condition af- 
flxed to tlie sale, tliat ttie title thereto is to remain in the vendor of such Per- 
sonal property until the purchase priée thereof shall hâve been paid, every 
such conditional sale, in order for the réservation of title to be valid as against 
thlrd parties, shall be evidenced in writlng, and not otherwise. And the writ- 
ten contract of every such conditional sale shall be executed and attested in 
the same inanner as mortgages on personal property ; as between the parties 
themselves, the contract as made by them shall be valld, and may be enforced 
whether evidenced in writlng or not." 

Section 2777 is as follows : 

"Conditional bills of sale must be recorded wlthin thirty days from their 
date, and in other respects shall be governed by the laws relating to the reg- 
Istration of mortgages." 

The proper rule on this subject in Georgia, gathered from the dé- 
cisions of the Suprême Court of the state, was stated in Re Atlanta 
News Publishing Company (D. C) 160 Fed. 519-522. The following 
extract from the opinion in that case will show what was there held: 

"The meaning of section 2776 as applicable to the facts in this case, as con- 
strued by the Suprême Court of the state, is this: (1) Where there is a mère 
oral réservation of title, and no writlng whatever on the subject, the title will 
be so flxed in the vendee that the rights of third parties obtaining judgments 
or liens .antedating the sale may be enforced against the vendor's claim of 
title. (2) Where the contract reserving title In the vendor is In writlng, al- 
though not jproperly executed and recorded, as required by the statute, the 
réservation is good as between the parties and as to gênerai creditors, and 
also as to creditors with liens antedating the conditional sale, and is only 
subject to such liens as are obtained or debts arising from crédit given in 
good faith by reason of the property being in the possession of the vendee 
with apparent ownership and without notice of title elsewhere." 

The réservation of title hère is undoubtedly good between the par- 
ties. It is good, also, against gênerai creditors, unless such creditors 
extended crédit after the property went into the possession of the ven- 
dee, and crédit extended under the belief that the ownership of the 
property was in the vendee in possession thereof. It would not be 
good against intervening liens and conveyances. It is suiifîcient to 
hold now that under this contract there was a default on the part of 
the company to Tate for the amount due for ail the lumber sawed 
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and not paid for at the rate of $4,50 per thousand feet, and that Tate 
retained title to the lumber on the premises to secure the amount so 
in default as between himself and the company. 

What the rights of other parties against this himber may be it is 
unnecessary now to détermine. AU that can be said is that, as be- 
tween Tate and the company, Tate retained title to the sawed lum- 
ber on the ground, and what this amount was is not made clear by 
the referee's report, or by the évidence. The référée can adjust this, 
as between Tate and the trustée in bankruptcy, and as between other 
creditors who may claim peculiar rights against this lumber, as the 
various matters may arise, and in accordance with the views herein 
expressed. 

An order will be entered sustaining the exceptions to the referee's 
action to the extent indicated above and in accordance therewith. 



DAM V. KIBKE LA SHKLLE CO. 
(Circuit Court, S. D. New York. December 12, 1!K>8.) 

1. Copyrights (§ 23*)— Litebaby Peoduction— Rights of Purchaseb. 

Under Rev. St. § 4952 (U. S. Comp. St. 1901, p. 3406), giving authors the 
right to translate and di'anmtize their literary productions, and provld- 
ing that proprietors or owners by assignment, ou complying with the 
statute, shall hâve the exclusive right of printing and vending, the uncon- 
ditional sale of a story entltled the purchaser to protection from piracy 
on securing a statutory copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 22; Dec. Dig. 
§ 23.*] 

2. Copyrights (§ 27*)— Litebaby Production—Publication. 

Where the publishers of a magazine purchased and published a story in 
a number of a magazine, they secured the copyright on the story by mere- 
ly flling with the librarian of Congress the title page of the magazine and 
complying with the statute regulating copyrights, without flling a copy of 
the title of the story so published, or of the story. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. §§ 23, 26; Dec. 
Dig. § 27.*] 

3. CoPTBiGHïs (§ 38*)— Litebaby Composition— Deamatization. 

Where a story printed in a magazine was copyrighted with other ma- 
terial in the magazine, it was not necessary that the autlior should him- 
self secure a copyright, to retain the right of dramatization uot sold to the 
magazine publishers. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 38.*] 

4. Copyrights (§ 36*)— Rights to Publish and Dkamatize. 

An author may sell the exclusive right to print and publish his pro- 
duction, giving the buyer the right to copyright it, while the author with- 
holds to himself the right to dramatize. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 36.*] 

5. Copyeights (§ 44*)— Publication— AssiGNS. 

Where an author sold the right to print and publish his production, 
with the right to copyright it, but impliedly retained the right to drama- 
tize, the publishers could assign ail the rights secured by tlieir statutory 
copyright, after publication, to the author, his heirs and assigns. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 42 ; Dec. Dig. 
§ 44.*] 

*Por other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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6. COPYBiaHTS (§ 55*)— Dramatization op Stort— Infringement. 

In a suit to restrain a dramatic production as an Infringement of an 
author's copyrlghted story, the question of Infringement dépends on 
whether the substance of the llterary composition has been taken, to com- 
plainant's Injury. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 55.*] 

7. Copyrights (§ 55*)— Infringement— Dramatization. 

The author of a copyrlghted story is not entltled to restrain a dramatic 
production thereof, If the story Is merely an old thème or subject with a 
new dress or coloring; but If the composition or the subject thereof Is 
dramatized without the author's consent, and Is produced by a dialogue, 
and scènes and Incidents are Introdticed, with stage situations, by which 
thé kernel of the story is emphasized, there Is an infringement, against 
which equlty will grant relief. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 55.*] 

8. Copyrights (§ 88*)— Infringement— Dramatization— Question of Fact. 

Whether there is substantlal slmllarlty between a copyrlghted llterary 
composition and a dramatization thereof is a question of fact. 
[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 88.*] 

9. Copyrights (§ 83*)— Infringement— Evidence. 

Evidence Ueld to warrant a findlng that the play entltled "The Heir 
to the Hoorah" is an Infringement on the copyrlghted story entltled "The 
Transmogrlflcatlon of Dan," under the rule that It is sufflclent if the es- 
sence of a play Is taken for au original llterary production. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 83.*] 

10. Copyrights (§ 86*)— Infringement- Dramatization— Dechee. 

Where a play constltutlng an infringement of a copyrlghted novel had 
been staged at great expense, with elàborate scenery, stage, effects, etc., 
the entlre play vvould not be enjoined, If it could be revamped, so as to 
eliminate the objectlonable imitations. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 80 ; Dec. Dlg. 
§ 86.*] 

Andrew Gilhooly, for complainant. 

Stover, Hall & Freeman (Joseph E. Freeman and Martin L,. Stover, 
of counsel), for défendant. 

HAZEL, District Judge. This suit in equity was brought to restrain 
the défendant, the Kirke ]L,a Shelle Company, from producyng or pub; 
hcly performing the dramatic play or composition entitled "The Heir 
to the Hoorah." The bill allèges that the play is an unauthorized 
dramatization of the published story entitled "The Transmogrification 
of Dan." 

It is first to be considered herein whether the story was protected by 
statutory copyright. Complainant's intestate, who was the author of 
the story, sold it to the Ess Ess Publishing Company, which later pub- 
lished the story, with other articles, in its copyrlghted number of the 
Smart Set issued September, 1901. After the alleged infringement 
of the novelette the publishing company assigned back to the author 
its Copyright pf the September issue of the magazine ; the assignment, 
however, simply eovering and including the story or novelette in con- 
troversy, together with ail claims and demands against infringers there- 
of. The défendant contends, first, that to secure a valid copyright of 
his authorship and the exclusive right to dramatize, the author must 

•For otbBr casés see sâihe toplc & § numbee in Dec. & Ani. Dlgs. 1907 to date, & Rep'r Indexes 
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have copyrighted the literary production, or the copyright must hâve 
been taken out by the purchaser; and, second, that there was no sale 
of the copyright, but simply of the manuscript or Hterary composition. 

But this contention is net thought maintainable, for by section 4953 
of the Revised Statutes of the United States (U. S. Conip. St. 1901, 
p. 3406), not only authors have the right to translate and dramatize 
their literary productions, but proprietors or owners by assignment, 
upon complying with the statute, are given the exclusive right of 
printing and vending the same. The unconditional sale of the story 
entitled the purchaser to protection from piracy upon securing a stat- 
utory copyriglit, and, moreover, it could be and was in f act copyright- 
ed by the owner thereof by simply filing with the Librarian of Congress 
the title page of the magazine and complying with the provisions of the 
statute relating to copyrighting. It was not necessary to file a copy 
of the title of each article published in the magazine, or of the author's 
literary composition ; nor was it necessary that he should himself have 
secured the copyright, so as to retain the right of dramatizing it. It 
was properly held in a récent case decided in this circuit by Judge Holt 
that an author can sell the exclusive right to print and publish his 
production, the buyer thereby having the right to copyright it, though 
the author may Vkdthhold to himself the right to dramatize. Ford v. 
Blaney Amusement Co. (C. C.) 148 Fed. 642. Hence in the présent 
case the sale or transfer of the literary composition prior to copyright- 
ing vested the Ess Ess Publishing Company, in the absence of any 
réservation, with ail the rights and privilèges of the author, and gave 
it the right to secure the statutory copyright, which thereafter it could 
assign to the author, his heirs or assigns. 

The next important question relating to the dramatization of the 
copyrighted literary composition by the défendant without the consent 
of the proprietor requires us to ascertain whether the subject or so-call- 
ed plot of the story or novelette was original, and whether the de- 
fendant, in producing the play or drama, abstracted a material por- 
tion thereof. In cases of this character the inquiry must be whether 
the substance of the literary composition ha s been taken to the in jury 
of the complainant. Of course, if the plot or the language used by 
the author to develop the subject of the literary composition or the 
combination of incidents narrated therein was not new, or if its princi- 
pal feature has been previously published, either in the form of a novel, 
story, or play, the complainant would not be entitled to the relief de- 
manded ; for in such case the author merely gave a new dress or color- 
ing to an old thème or subject. But if the copyrighted literary , com- 
position, or the thème or subject thereof, was dramatized by another 
without the consent of the author, and reproduced by dialogue spoken 
by play actors, and scènes and incidents are introduced, coupled with 
stage situations, by which the kernel of the literary composition is 
emphasized, then it may be fairly supposed that the playright, in giving 
a public performance of the drama, endeavored to reap a profit or gain 
out of another's industry, against which a court of equity has power 
to grant relief. 

Whether there is a substantial similarity between the copyrighted 
literary composition and the play performed by the défendant is a 
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question of fact, and the court has found comparisoii helpfui to a 
décision. The expert witness for tlie plaintiff testifies that the thème 
or subject Of the story is the change of the disposition and character 
of "Dan," the central figure, from a man of submissive tempérament 
in his household and towards his wife and mother-in-law to a man of 
commanding and asserting mien upon his becoming a father. From 
this idea or conception the author of the literary composition, by his 
descriptive abihty and by virtue of the use of apt words, has succeeded 
in developing différent characters, causing them to perform separate 
functions, and helping to emphasize the central idea that, "Dan" be- 
coming a father, his previous self-abnegation, his effacement or sub- 
missiveness, was at an end, making it instantly warrantable on his 
part to peremptorily assert his rights as the father of his child and 
protector of his home. This subject or thème of the copyrighted 
story is substantially imitated in the defendant's play. No other play, 
drama, or literary production is called to my attention, and I hâve 
examined the exhibits in évidence, from which it may be ascertained 
that the subject of the author's composition, together with the various 
characters which give it prominence, was not original. 

It is true the dialogue of the drama is not in the words of the copy- 
righted story ; but its exact phraseology was not necessary to the adap- 
tation of the plot or subject, or the portrayal of the différent characters 
to the play. The actors in the play "The Heir to the Hoorah" portray 
or imitate the characters in the copyrighted story, and in addition there- 
to make use of incidents and situations which apparently give expres- 
sion to the central thème or purpose of the author. Whatever of ad- 
dition has been introduced in the play does not obscure or emasculate 
the central figure of the story, namely, the rejuvenate husband. The 
copyrighted story was not strictly a dramatic composition, although 
its spécial features, its incidents, personages, and épisodes, plainly 
indicated that it was not without dramatic interest and could, by ap- 
propriate dialogue, scènes, and stage business, be translated or expand- 
ed into a drama. It is enough if the essence of a play is taken from an 
original literary production, and it is held that one or more chapters of 
a novel are to be regarded as a dramatic composition. Drone on Copy- 
right, p. 589. The playright of "The Heir to the Hoorah," as already 
stated, has expanded the plot of the story, using différent words. He 
has introduced additional characters. He has cleverly staged the play, 
and by the use of language and characters has given the subject of the 
story an excellent interprétation. But ail this is unimportant, if he has 
taken, as I think he has, the substance of complainant's authorship. 
Emerson v. Davies, 3 Story, 768, Fed. Cas. No. 4,436 ; Drone on 
Copyright, p. 433. The playright has testified that he did not use the 
plot or thème contained in the copyrighted story, but that the plot of 
the play was originated by him. Evidence has been introduced to show 
that the incidents and situations were familiarly known. But, giv- 
ing weight to the testimony of complainant's witness Mrs. Norris, 
jt would seem to be established that the playright, without first obtain- 
ing the permission of the author or proprietor, plagiarized and imitat- 
ed the complainant's copyrighted literary composition. 

The theatrical production above mehtioned has been staged at great 
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expense, and the elaborate scenery, stage effects, translation of the 
story into a dramatic composition, were the resuit of sucli valuable 
services and skill by the défendant that the court would hesitate to 
grant relief by injunction against the entire play, were it not that the 
pivotai feature of the play or the objectionable parts are seemingly 
inséparable from the thème of the story, and therefore, adopting the 
gênerai ruie in such cases, the said play or drama containing the liter- 
ary matter which is the subject of this controversy must be enjoined. 
Probably the play or drama can be revamped to eliminate the aforesaid 
objectionable imitations. If such is the fact, and this may be shown on 
settlement of the restraining order, the injunction will simply cover 
such objectionable portions. 

Let complainant enter a decree in conformity with this décision, with 
costs. 



In re LINDERMAN. 

(District Court, E. D. Peniisylvania. January 11, 1909.) 

No. 3,010. 

1. Banketjptcy (§ 384*) — Adjudication — Provisional Ordehs — Composition. 
Where the evldnnce established bankruptey. and an order of adjudi- 
cation was entered without right of the tjankrupt to revoke it, a provi- 
sion of a composition agreement for a provisional order of adjudication 
will not be approved. 

[Ed. Note.^ — For other cases, see Bankrupte.v, Cent. Dig. § 592; Dec. 
Dig. § 384.*] 

1. Bankeuptcy (§ 384*) — Composition— Approval—Scope op Adjudication. 

On the hearing of an application to approve a composition agreement 
in bankruptey, the court will not review the part of the agreement 
dealing with the raising of funds to niake payinents outsido, and which 
do not come into the estate as an asset for distribution, but is only 
eoneerned with the property surrendered to the estate with which to 
pay creditors in the bankruptey proceeding. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 592; Dec. 
Dig. § 384.*] 

3. Bankeuptcy (§ 376*) — Composition Agreement— Validity. 

Where schedules of a bankrupt showed that he had no property other 
than that assigned to certain creditors withln the four-mouths perlod, 
and the property so assigned was worth much less than the claims of 
the assignées against him, a composition agreement, approved by a large 
majority of the creditors, by which $60,000 was raised, $35,000 of which 
was applied to claims outside of the bankruptey proceedings, and $25,000 
was offered to the estate, together with an assignment of the bankrupt's 
interest in his grandfather's estate, in considération of an approval of the 
bankrupt's assignments, was valid under Bankr. Act July 1, 1898. c. 
541, § 27, 30 Stat. 553, 554 (U. S. Comp. St. 1901, p. 3433), provldlng that 
the trustée, with the approval of the court, may compromise any con- 
troversy arising in the administration of the estate on such terms as he 
may deem best for its interest. 

[ISd. Note.^ — For other cases, see Bankruptey, Cent. Dig. § 598; Dec. 
Dig. § 376.*] 

In Bankruptey. 

•For other cases see same topic & S nvmbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
166 F.— 38 
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Edward J. & James W. Fox, for trustée. 

Green & Green and Charles M. Leslie, for creditors. 

Kirkpatrick & Maxwell and B. F. McAtee, for bankrupt. 

HOLLAND, District Judge. Upon the présentation of a pétition 
to the référée for a review of a certain order made by him aiithor- 
izing the trustée to enter into an agreement of compromise, a certif- 
icate was filed in this court setting forth the agreement, a summary 
of the évidence relating thereto, and a finding of the référée in favor 
of a compromise in accordance with the provisions of the agreement. 
An involuntary pétition in bankruptcy was filed in Lehigh county on 
January 16, 1908, and on February 3d an answer was filed denying 
insolvency, and on April 85th an adjudication in bankruptcy was en- 
tered. On May 16th, at the first meeting of creditors, Frank Reeder, 
Esq., was elected trustée, and on the 18th of the same month he pre- 
sented a pétition to the référée for an order to ratify an agreement 
which had been previously made and entered into by a great majority 
of the creditors on April 21, 1908. On June 5th, after several ad- 
journed meetings of the creditors called for the purpose, by a vote of 
62 of the creditors, representing claims amounting to $630,073.38, 
voting in favor of the compromise, and 7 creditors, representing claims 
aggregating $138,286.83, voting against it, the order was entered, 
which has been certified for revision. Represented in this amount fa- 
vqring the agreement there are holders of an indebtedness amounting 
to $307,349.57 who are directly benefited by the agreement if carried 
into efïect, leaving an indebtedness in favor of the compromise, held 
by entirely disinterested parties, amounting to $322,823^81. This also 
represents about five-sixths of the creditors in number. 

This question as to whether it is for the best interest of the estate 
that this agreement should be ratified Was not suddenly presented to 
the creditors, but ample time was given to them for its considération, 
and it received the approval by banks, trust companies, other corpo- 
rations, and individuals practically upon three différent occasions. 
The agreement, in substance, was approved by the creditors at a meet- 
ing before a spécial référée on April 21, 1908. It was again consid- 
ered by them on May 16th in connection with the élection of a trustée, 
as Mr. Reeder, who was elected, announced that he would favor the 
compromise, and there was only $34,514.58 recorded against his élec- 
tion, and subsequently, on May 29th, the agreement was presented be- 
fore a meeting of creditors, called by the trustée, which was adjourned 
to May 30th, then to June 4th, and finally on June 5th, when it was 
approved by the creditors representing, as has bèen stated, claims 
amounting to $630,073.38, of which $322,823.81 is held by disinterest- 
ed parties, as against an aggregate of $138,286.83 opposing the com- 
promise. So that it would. seem, as viewed by the great majority of 
the disinterested creditors, representing in the aggregate a great 
majority in amount of the claims, after mature délibération and ample 
time for a thoroùgh investigation of the facts, that it would be for the 
best interest of the gênerai creditors to accept the compromise. 

The only other question, therefore, to be considered by the court. 
i.s whether or not the agreement is lawful" and such a one as the court 



TN EE LINDERMAN. 595 

is authorized to approve. Section 27 of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 553, 554 [U. S. Comp. St. 1901, p. 3433]), 
provides that: 

"The trustée may, wlth the approval of the court, compromise any contro- 
versy arising in the administration of the estate upbn such terms as he may 
deem for the best interest of the estate." 

The bankrupt, within four months prier to filing the pétition, as- 
signed certain property to the Lehigh VaUey National Bank. He 
also, within four months, assigned an interest in his father's estate 
to the executors thereof, and a further assignment was made with- 
in the four months to the executors of his father's estate of an 
interest in his grandfather's estate, Asa Packer, deceased. He also 
assigned a yacht to Warren A. Wilbur within the four months. 
Thèse assignments, it is alleged, were made for the payment of debts 
he had previously owed to various parties, and at the time he was 
living in grand style and generally regarded as a very wealthy man, 
concerning whom there were no facts or circumstances to indicate to 
the assignées of thèse properties that he was insolvent or intended such 
assignments as a préférence. 

The schedule fîled in the bankruptcy proceedings shows that he has 
no assets outside of the property assigned. The claim of the Lehigh 
Valley National Bank amounts to about $325,000, and the property 
assigned by him is estimated to be worth $100,000, although of doubt- 
ful value. The interest which he assigned to the executors of his 
father's estate is worth about $35,000, less than the claim of that es- 
tate against him, and the bankrupt's interest in his grandfather's es- 
tate as an asset in the bankrupt's estate is uncertain. 

It is with a knowledge of thèse facts that the compromise was ap- 
proved by the creditors. Its provisions are set forth in 12 paragraphs, 
the principal of which are (1) the ratification of ail the assignments 
made by the bankrupt of his property within four months, excepting 
his interest in his grandfather's estate, which is to be returned to the 
bankrupt's estate ; ( 2) $60,000 is to be deposited in the Lehigh Valley 
National Bank, of which only $35,000 is to be used for the bankrupt's 
estate for the purpose of securing insurance, if possible, on the bank- 
rupt's life for the benefit of the estate, and, if not, to be paid to the 
trustée to continue alive the insurance now existing on his life, or to 
be distributed to the creditors ; (3) the estate of his father is to waive 
a right to présent its claim for any amount over and above the in- 
debtedness of the father's estate to the bankrupt; and (4) that the 
claim of the Lehigh Valley National Bank is to be admitted without 
proof at $335,249.57, less the value of collatéral assigned. This much 
of the agreement is clearly matter which the court may lawfuUy con- 
sider, and, if for the "best interest of the estate," approve. 

Much of this agreement will not be approved by this court, especial- 
ly that part agreeing to a provisional order adjudicating Garrett B. 
Linderman a bankrupt. The évidence establishes this fact, and it is 
entered without the right of the bankrupt to revoke it. Twelve thou- 
sand dollars of the amount to be raised and deposited is to be paid 
to the pétition ing creditors, which will satisfy their claims in full, 
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$20,000 to be paid to various attorneys who hâve rendered professional 
services in representing their daims and investigating the condition 
of the bankrupt's affairs, $3,500 to be paid to the référée, and $500 
for clerk hire and cost of stenographers, so that $35,000 only is to be 
paid to the trustée for the benefit of creditors. This, as has been said, 
was passed upon by the great majority of the creditors after it had 
been before them for considération from April Ist to June 5th, and, 
whether the distribution meets with the favorable considération of this 
court or not, I take it that we hâve nothing to do with that part of the 
agreement which deals with the raising of funds to make payments 
outside and which do not corne into the estate as an asset for distribu- 
tion. We are only concerned with the proposition which offers $25,- 
000 in cash to the bankrupt's estate, and a return thereto of the bank- 
rupt's interest in his grandfather's estate, witli the agreement that the 
assignments of property within four months shall be sanctioned. 
There is nothing to indicate that this would be an unlawful compromise 
under section 37 of the bankrupt act. Of the $60,000 raised, only 
$35,000 is ofïered to the bankrupt's estate. Twelve thousand dollars 
of the fund raised is used to pay the petitioning creditors ; but this 
cannot be considered a préférence given thèse creditors by the bank- 
rupt's estate, as urged by those opposing this order. It is a payment 
out of a fund raised outside of the estate, and while it niay be in the 
interest of those raising this fund to pay thèse creditors in full, in 
order that the compromise may be carried out, yet, as there appears 
nothing illégal in regard to the payment, it can only afïect the matter 
in the weight to be given to those creditors in voting for the approval 
of the agreement, and in that connection their approval should receive 
no weight whatever. The provision for the payment of attorneys in 
connection with the claims presented is in the same position legally 
considered, and it seems to me it is a matter which the court cannot 
consider, as the funds for the purpose are not within the possession 
of the bankrupt's estate. 

The only offer made to the estate is the sum of $25,000 and a re- 
assignment of the bankrupt's interest in the grandfather's estate, for 
which the estate is asked to give up ail the property assigned by the 
bankrupt to various parties within the four months, and that is the 
proposition in which the gênerai creditors are interested. We think 
this part of the agreement should be approved by the court. An order 
will therefore be made approving the agreement, modified as follows : 
(1) The assignments of property made by the bankrupt to the L,ehigh 
Valley National Bank to be approved by ail parties necessary to make 
the bank's title to the property good. (3) The assignment of the 
bankrupt's interest in his father's estate to the executors thereof to be 
approved. (3) The assignment to Warren A. Wilbur also to be ap- 
proved. (4) An .assignment of the interest of the bankrupt in his 
grandfather's estate to be made to the trustée by ail parties interested 
therein to convey a good title. (5) That $25,000 in cash be paid to 
Frank Reeder, Esq., for distribution among the creditors, or for such 
other purpose as they may direct after further considération. (6) The 
Lehigh Valley National Bank to be allowed to prove its claim in bank- 
ruptcy for the excess over and above the collatéral it now holds. The 
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value of this collatéral is to be fixed by the receiver, with the right of 
any creditor to appeal to court, unless the same can be mutually deter- 
mined upon and agreed to by the creditors. (7) That the estate of 
the bankrupt's fatliçr is to exécute an agreement waiving its right to 
file a claim against the bankrupt's estate. (8) Any surplus there may 
be after the payment of debts, interest, and costs, and fées and expenses 
of the bankrupt's estate, shall be paid to the bankrupt. (9) The in- 
debtedness of the Lehigh Valley National Bank over and above the 
collatéral now held by it is to be admitted, and the bank not to be 
required to make further proof of the same. 

The trustée is directed to carry so much of the agreement into 
effect as is indicated by the above order. 



SEABOARD AIR LINE RY. v. CONTINENTAL TRUST CO. 
CONTINENTAL TRUST CO. v. SEABOARD AIR LINE RY. et al. 

(Circuit Court, N. D. Georgia. August 3, 1908.) 

Receivees (§ 158*) — Claims Entitled to Pbioeitt — Claims of Attobneys— 
"Employés." 

An attorney duly appolnted and servlng as division counsel for a rall- 
road Company, having charge of "ail litlgation and other légal matters" 
within the terrltory constltutlng his division to which the company is a 
party or in which it may be interested, furnished with annual passes and 
telegraph franks as such division counsel, and having authorlty to ap- 
point local counsel, subject to the approval of the gênerai counsel of the 
Company, although paid by fées on accounts rendered and audited at stat- 
ed periods, instead of by salary, is an "employé," and hls accounts for 
services so rendered are for a current debt arising in the opération of the 
road, and within the terms of an order of court, appointing receivers for 
the Company, which authorized them to pay from the earnlngs of the 
property "ail amounts due to operators and employés' * * • and un- 
paid pay rolls and supply accounts incurred in the opération of" the road 
within the preeeding six months and entitled to prlorlty of payment there- 
under from current earnings over the claims of mortgage bondholders. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. J 304 ; Dec. Dig. § 
158.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2369-2377 ; vol. 
8, p. 7649.] 

In Equity. On exceptions to report of spécial master. 

The following is the report of the spécial master : 
To the Honorable Judges of said Court: 

Pursuant to the notice of the spécial master, to whom, under orders hereto- 
fore entered, the above-entitled cause has been referred, a hearing was held 
In the United States Circuit Court room at Atlanta, Ga., beginnlng at 10 
o'clocli a. m. June 22, 1908, for the purpose of taking testimony and hearing 
argument in the claims of counsel of the Seaboard Air Line Rallway for pro- 
fessional services rendered préviens to the recelvership. 

Judge L. L. Lewis, of counsel for the receivers, Indorsed on the pleadings in 
the above-stated intervention the following: "It is admitted by the receivers 
that the averments of facts contained in the foregoing statements are true ; 
they not admitting, however, that the matters stated thereln as conclusions of 
law are correct, but thèse matters are submitted to the court." 

•For other cases see same topic & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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J. Randolph Anderson, of Savannah, Ga., being flrst duly sworn, testifled 
in substance that he had been division counsel for the Seaboard Air Llue Kail- 
way and Its predecessor, with headquarters at Savamiati, and that he had al- 
ways been pald a salary, and that on January 2, or 3, 1908, he received, as 
iisual, hls Toucher for services rendered during the month of December, 1907, 
and that he had also received voucher coverlng his expeuse account and 
amounts advanced by bim on behalf of the company to pay judgments and 
court costs and matters of that kind. He also testifled that his dutles were In 
fact, so far as he knew, the same as the dutles of Brown & Randolph, the In- 
terveners in this case, vrith the exception that he was on a salary basis, In- 
stead of a fee baals. The testiniony in détail Is hereto attached. 

Counsel for receivers objected to this, testiniony so far as It related to the 
paynient of the claim of Mr. Anderson by the receivers af ter the recelvershlp, 
on the grôund that what the receivers dld in that matter cannot affect the 
légal proposition involved in the case before the spécial 'master, The spécial 
master ruied that this évidence is admissible, because It Illustrâtes and throws 
llght on the very issue now in question, and the same vrlll be referred to later 
in the flndings of lavs'. 

Now, as to the question of fact involved In this intervention, I flnd that the 
Seaboard Air Line Rallway had a regularly organizéd law or légal depart- 
nient, aûd that the Honorable I^eghi B.i Watts was the head thereof, with the 
tltle of "General Counsel." 

' I flnd that as sucll gênerai counsel he had the authority to appoint différent 
counsel in the différent states through which the Seaboard Air Llne Rallway 
ran, some for the entlre state, and some for portions of a state, and some for 
one county, and that thèse counsel were çalled, respectively, "Plvision Coun- 
sel," "ÏJistjrlct Counsel," and "Local Counsel," depending on the territory 
whieh eàch had under Jais supervision, 

I flnd that several years since 'Brown & Randolph, a firm composed of B. T. 
Brown and H. N. Randolph, were appolnted division cqunsel of the Seaboard 
Air line Rallway at Atlanta, Ga., by .the gênerai counsel of the aaid ralUvii". 
and that the counties of FWton, .CobB. Pàuldlng, Polk, and Bartow, in tli 
state of Gçorgia, comprlsed their territory, , 

I flnd thât said Brown & Randolph aécepted this appointment, and bave 
been the division counsel bf ,the Seaboard Air Line Railway in Atlanta since 
the appointment and up to the date that the Seaboard Air fane Railway went 
into the hands of receivers, viz., January 2, 1908. 

I flnd' that they had supervision overall the légal business of the Seaboard 
Air Line Railway in the, territory named; that they could not, under the 
terms of their. agreement, take any business against the company; that their 
employment ail the time was continuons, and bouud them the same as If they 
had been the salaried attorneys of the Seaboard Air Line Rallway ; that they 
regularly and continuously devoted their time and attention to the légal busi- 
ness of the said railway In the terrltoty named ; that under said appointment 
tlaey were required to appear in ail the courts of said territory, and défend 
ail the causes brought against said railway in such territory, and to institute 
ail sults on behalf of said railway in said territory, and were also required to 
continuously advise officiais and employés of said rallway in and about the 
légal matters pertalnlng to their duties, and generally tp perform ail légal 
work arising withln said territory in connection with the opération of said 
railway In each and aH of its departments. They were deprived of the right 
to accept any retainérs against eithèr of said railways. They had no alter- 
native, under the terms of their employment, to accept or refuse the business 
tendered them, but were compelled to look after and attend to ail the business 
in the territory committed to their charge by the gênerai counsel or resign. 

During said time circular letters, issued by the gênerai counsel and dlreetert 
to the division and district counsel of said Seaboard Air Line Railway, were 
regularly, sent tothem as division counsel; that they were furnlshed with let- 
ter heads, envelopes, voucher blanks, and other blanks pertainiug to their 
duties; that they were addressed in the correspondenee betweeu them and the 
gênerai counsel, and other departments of the said rallway, as "Division Coun- 
sel," and alwayssigned, their letters and correspondenee as "Division Coun- 
sel." They were required to and usually did make monthly or perlodical re- 
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ports on the status of the lltigation In their division. Tliey were eompeusated 
for their services, not upon the salary basis, but upon what is Ivuown as the 
"fee System"; it being understood and agreed that they were to be paid for 
their services as division counsel a reasonable compensation for each and 
every matter handled by them, instead of receiving a regular stipulated salary 
from month to month, and they were to render at the end of each montli to 
the gênerai counsel a statement of the services completed by them during the 
previous month, with the fées charged by them therefor, which fées were sub- 
Ject to the approval of the gênerai counsel. Thèse statements were aecom- 
pauled by vouchers on forms fumlshed by the said railway, and after ap- 
proval by the gênerai counsel were by him delivered to the auditing depart- 
ment for auditing, and then to the treasurer of sald railway for payment. 

They were required to wait for the completion of each service before ren- 
dering a Mil therefor, and their compensation did not become due and payable 
for each particular service untll the Ist of the month next succeeding the 
month in which said services were completed. As division counsel they were 
furuished by the railway with passes over its entire System, and also with 
Interchange passes over other railroads, as well as frank of the Western 
Union Telegraph Company, and Pullman passes good over the Seaboard Air 
Line Railway System and Connecting Unes, ail of which passes designated 
tlaem as "District Counsel, Seaboard Air Line Railway." 

I flnd, further, that said Brown & Randolph had under their charge, by the 
appointment above set out, ail the légal business within said territory of the 
Atlanta & Birmingham Air Line Railway, which is a railroad corporation 
operating a railroad from the city of Atlanta, in the state of Georgia, to 
and into the city of Birmingham, in the state of Alabama, and which, though 
an indépendant corporation, was run and operated in fact as a part or divi- 
sion of the System of railroads operated and conducted by the said Seaboard 
Air Line Railway, and ail the capital stock of which the Seaboard Air Line 
Railway owned and controlled. I flnd. also, that the Atlanta & Birmingham 
Air Line Railway had as its gênerai officers tlie same ofticers as the Seaboard 
Air Line Railway, including the gênerai counsel of the Seaboard Air Line 
Railway. 

I flnd further, that said Brown & Randolph rondered professlonal services for 
said Seaboard Air Line Railway prior to .Tanunry 2, 1908, under the appoint- 
ment above set out, and that said railway is indebted to them in the amount of 
.'n2,66.5, as shown in attached accounts. I find, also. tliat the said Seaboard Air 
Line Railway is indebted to them for professional services rendered the At- 
lanta & Birmingham Air Line Bailwa5', under the appointment above set out, 
in the amount of $187.50. 

I flnd, further, that there has been a diversion of current receipts for the 
purpose of paying interest on the bonds in an amount in excess of the claim ôf 
the said Brown & Randolph. (See original bill by Seaboard Air Line Rail- 
way V. Trust Company and auswer of Trust Company ; also cross-bill by Trust 
Company, and the original bill by the Trust Company, and also application 
made by the receivers for leave to issue receiver's eertiflcates.) I flnd that said 
profeSsional services were rendered to the Seaboard Air Line Railway since 
June 30, 1907, and previous to January 2, 1908, and that the indebtedness 
therefor was incurred in the opération of the property. 

It will be noted by letter of W. CarroU Latinier, hereto attached, that he 
had an arrangement with the firm of Brown & Randolph, and that that firm is 
entitled to the amount due for his services. Such amount is included in the 
above finding. 

The légal contentions in this case are as follows: Interveners, or claimants, 
on the one hand, insist that they were regularly employed attorneys of the 
Seaboard Air Line Railway and the Atlanta & Birmingham Air Line Railway, 
and that their services as such attorneys were necessary to the opération of 
the railroad, and that such services were rendered regularly by them in con- 
formity with tlie ordiuai-y course of the business of said company, and that 
the compensation due them by the Seaboard Air Line Railway is a current 
debt, arislng in the ordinary course of the business of the company, and prop- 
erly chargeable to its current receipts for and during the six months next pre- 
ceding the appointment of the receivers, as provided in the decree of the court 
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of January 2, 1908, api^olntlng the receivers. On the other hand, "independ- 
ently of the order, and wlthout référence to it, they claim a préférence on 
the broad priuclple declared by the décisions that such services are entitled 
to a préférence by reason of their character, espeeially in view of the peculiar 
circumstances of this case, and the gênerai purpose had In view, and the nec- 
essary effect the appointment of the receivers had, wresting, as it did, the 
management and control of the property from the debtor company and in 
approprlating revenues" (quoted from brlef, page 26). 

Counsel for recetvers, in opposing thèse contentions, dénies that the claim 
is payable under the terms of the decree of January 2, 1908, appointlng the re- 
ceivers, and they also deny the second ground of the claim, holding that a 
judgment In favor of an attorney has no lien prlor to the rights of the mort- 
gages, but stands on an equallty with gênerai judgment creditors. 

In the argument before the spécial master and in the briefs of couusel filed 
considérable time and attention was devoted to the words of the decree of 
January 2, 1908, viz., that portion authorizing the receivers to pay "ail 
amounts due to ail operators and employés, and amounts due for supplies and 
materials furnished and used and unpaid pay rolls, and supply accounts in- 
curred In the opération of said rallroad System slnce June 30, 1907." Inter- 
veners contend that they are of that class of attorneys vvho were "employés" 
of the Seaboard Air Line Railway, as that term is used in the order. 

The policy and the right of providing for the payment of amounts due in 
fhe current opération of the property of a railroad in which a receiver is ap- 
poînted is so well settled that a discussion of the principle is unnecessary. 
Fosdick V. Schall, 99 U. S. 235, 25 L. Ed. 339; Miltenberger v. Railway Co., 
106 U. S. 286, 1 Sup. et. 140, 27 K Ed. 117 ; Trust Company v. Souther, 107 
U. S. 591, 2 Sup. et. 295, 27 L. Ed. 488 ; Burnham v. Bowen, 111 U. S. 783. 4 
Sup. et. 675, 28 L. Ed. 596 : Union Trust Co. v. 111. M. Ry. Co., 117 U. S. 434, 
6 Sup. et. 809, 29 L. Ed. 963 ; Trust Company v. Morrison, 125 U. S. 591, 8 
Sup. et. 1004, 31 L. Ed. 825; Virginia & A. Coal Co. v. Central R. R. & Bank- 
ing Co.. 170 U. S. 355, 18 Sup. Ct. 657, 42 L. Ed. 1068 ; Southern Railway v. 
Carnegie Co., 176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458 ; Rodger Ballast Co. 
v. Omaha R, R. Co., 154 Fed. 629, 83 C. C. A. 403 ; Lackawanna, etc., Co. v. 
Farmers' Loan, etc.. Co., 176 U. S. 298, 20 Sup. Ct. 363, 44 L. Ed. 475. 

One of the questions before me is: "Was it the intention of the court to 
include in the preferred class the claims of attorneys at law?" An examina- 
tiou of the words of the order will throw some light on the matter. "Ail 
amounts due to operators and employés * * * and unpaid pay rolls." 
Counsel for receivers seemed to be under the Impression that the word "oper- 
atlves" had been used by the court in the order, but an examination of the 
original order shows It to be "operators." If the ordlnary meaning of words 
Is to be taken as the rule, It would seem that the word "operators" is of more 
extensive slgnificance than "operatives." The several dictlonarles seem to 
agrée that an "operator" Is "one who opérâtes or produces an effect," whlle 
an "operative" is "a skilled workman, an artisan, or mechanic." This would 
indicate that the order was intended to embrace ofHcers, as well as what is 
generally known as the "laborlng class." Now^, the word "employés" is used 
in cônjunctlon with "operators." Applying the rule of construction, "noscitur 
a sociis," Invoked by receivers' counsel, I am constrained to conclude that it 
gives the word "employés" a broader application than might hâve otherwlse 
been true If "operatives" had been used. In this same connection are used the 
words "ail amounts due," Instead of "wages" or "salaries," which might oper- 
ate as a limitation, and they seem to give emphasis to the broader construc- 
tion contended for, while the words following, "unpaid pay rolls," implying 
that there may be operators and employés not on the regular pay rolls, hâve 
the same efCect. Construlng the words of the order together, I cannot escape 
the conclusion that the wording of the order is broad enough to include attor- 
neys regularly employed. 

It now beeomes neeossary to Inquire Into the nature and character of the 
services rendered by iuterveners as counsel or attorneys. The facts set out in 
their Intervention and the amendments thereto are admitted by counsel for 
receivers. They hâve been substantlally stated above in the "flndlngs of fact." 

The clrcular letter of the gênerai counsel of date January 31, 1903, announ- 
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clng the appointment of John P. Tillman as division counsel of ttie Seaboard 
Air Line Railway in Alabama, contains the following: "Mr. Tillman will hâve 
charge of ail litigation and other légal matters in the state of Alabama to 
whlch the Seaboard Air Line Railviray may be a party or in whlch it inay be 
interested. He will appoint local counsel in said terrltory as he may thlnk nec- 
essary, subject to the approral of the gênerai counsel. Ail local counsel will 
attend to such business as may be assigned to them by the division counsel, 
to whom they will report." This Is admltted to apply to Brown & Raudolph 
in thelr terrltory. This circular letter seems to me to be conclusive of the 
nature of the services contemplated. They were to hâve charge of ail liti- 
gation and other légal matters in the terrltory oomprising their division. This 
cannot mean that in every case they would be spécial ly employed, but the ar- 
rangement covered ail cases and ail légal matters. There was no lirait to the 
nature or character of the business that they were to perform for the conipany 
in the terrltory comprising their division, and the term of thelr employment 
was not limited. 

Counsel for receivers argued that, if employment in one case did not make 
them employés, employment in two or three or ten or twenty would not con- 
stitute the relation. That is granted ; but employment in ail matters in a giv- 
en terrltory for an unlimited time would certainly, to my mind, négative the 
idea of spécial employment, and constitute them regular employés of the légal 
department. ,\ssuredly tlie character of such an employment is continuing in 
Its nature. It was accomplished by one act and eontract, nainely, the ap- 
pointment, and not by several acts, several contraots, done or made as the 
services were required. Furthermore, an attorney specially employed in one 
or two or three or twenty cases, even, would hardly be designated as "Divi- 
sion Counsel." The title itself dénotes continuity of service. 

The duties of an attorney as division counsel, who was paid a salary, are in 
évidence, and a comparison of bis duties and those of interveners shows no 
différence. It seems that exactly the same circulars instructing this counsel 
were sent to Interveners for thelr guidance. The duties and obligations were 
the same. They were subject to the same calls and the same directions, and 
the relations could be terminated only in the same way. Interveners could not 
accept any business agalust the Seaboard Air Line Railway, any more than 
could the.salaried counsel, and in no way can a différence be detected, save in 
the manner of compensation for services rendered. It is also in évidence that 
annual passes on the Seaboard Air Line Railway System were issued to In- 
terveners, account "Division Counsel," and Interchange passes on other Unes 
were furnished them at the request of the Seaboard Air Line Railway on 
same account. This would indicate that the authorities of the Seaboard Air 
Line Railway certainly considered them as regularly emploj'ed attorneys, or 
they would scarcely hâve takeu the chances of violating a fédéral enactment 
on vi'hich public attention bas been largely centered for no inconsiderable time. 
It would, indeed, be a striliing illustration of the irony of fate if interveners 
and a large number of other distinguished counsel were not only held not to 
be wlthin the prlvileged class created by the order of the court, thereby de- 
priving them of the hope of recelving any compensation for services rendered, 
but who, in addition, might be subjected to the penalties of the law for ac- 
cepting and uslng transportation wlthout being withln the class who could 
lawfuliy use same. 

The fee System seems to hâve been adopted by the law department of the 
Seaboard Air Line Railway, except in a few instances, where salaries were 
paid. In other words, a fee was paid for each case af ter the termination of 
the matter. Counsel made up accounts at certain times, showing amount of 
fee claimed for each matter In whlch services were rendered, and same was 
submitted to the gênerai counsel for his approval, and, when approved by him. 
voueher was issued by the treasurer of the railway. I cannot see that this 
method of compensation in any way changes the character of the employment. 

Several cases in the Fédéral Reporter and in the United States Suprême 
Court Reports bave been clted by counsel on both sides as sustaining their 
position. The case of Loulsville & B. R. R. Co. v. Wilson, 138 U. S. 501, 11 
Sup. et. 40,7, 34 L. Ed. 1023, is clted with confidence by both sides. That 
seems to be a case where the attorney was employed for a spécial service, and 



602 , ,166 FEDERAL EEPOETER. 

Justice Brewer, in discussing the saiiiç, significantly says that the appellant 
"does Mot sue for services as gênerai counsel of the mortgagor company, or 
for salary as an offlcer of that company," and, after referring to the case of 
Gurney v. Atlantic & Great Western Railway Co., 58 N. Y. 358, in which an 
order directlng the recelver of a railroad thereby appolnted to pay debts "ow- 
ing to the laborers and employés" for labor and services, was held broad 
enough to inelude a debt due to Hon. Jeremiah C. Black for professlonal serv- 
ices as counsel, and expressly refralning from critlcising that décision, says: 
"We are of the opinion that the term 'wages of employés,' as used in the or- 
der now under considération, does not inelude the services of counsel employed 
for spécial purposes." He then says "that the terms 'offlcers' and 'employés,' 
both alike, refer to those in regular and continuai service. Within the ordl- 
nary acceptation of the terms, one vfho Is engaged to render service lu a par- 
ticular transaction is neither an offlcer nor an employé. They imply a con- 
tinulty of service, and exclude those employed for a spécial and single trans- 
action. An attorney of an Individual retalned for a single suit is not hîs em- 
ployé. * * * Hls engagement is rather that of a eontractor thau that of 
an employé." It was therefore held that the services did not corne vcitliln the 
order appointing the recelver. 

It seems to me that the implication In this décision is this: Had the claim- 
ant been a regularly employed attorney, the court would hâve held that he 
came within the privileged class, and this seems to hâve been the view taken 
by Judge Simonton when, In the case of Finance Company, etc., v. Cliarlestou, 
etc., R. Co. (C. C.) 52 Fed. 526, he held tliat an attorney regularly employed 
under a flxed salary came within the opder of the court appointing the recelv- 
er, because the order provlded that the "wages due employés" should be paid, 
and cites the case of Railroad Company v. Wllson. I do not thlnk the other 
case of Finance Company v. Charleston, ete, R. Co. (0. C.) 52 Fed. 678, throws 
any partlcular light on the matter under considération. In the case of Blair, 
Trustée, v. St. Louis, H. & K. R. Oo. (C. C.) 23 Fed. 523, Judge Brewer, then 
Circuit Court Judge, now justice of the Suprême Court, In hls opinion held 
that the claim of an attorney on a salary wasentitled to priority over that of 
the mortgage bondholders. It was insisted in that ojise that the services of 
an attorney were not necessary in the opération of a railroad. Judge Brewer 
says: "I think that whatever is necessary in, the ordinary administration 
of the affalrs of the corporation cornes within the spirit of the décisions of the 
Suprême Court, and that an attorney 's services are thus necessary is very 
clear," I cannot agrée wlth the view of the distlngulshed counsel for the re- 
ceivers, who argued this case before me, in comparlug this case to the Wilson 
Café, that Justice Brewer, of the Suprême Court, sees the matter dlfCerently 
from Judge Brewer of the Circuit Court. It seems to me that there is no 
conflict in the views expressed In the two cases. 

It is évident, from the testimony hère presented, that the construction put 
on the order In this case appointing receivers, by the recelvers, is that it in- 
cludes attoi-neys regularly retained on salaries, and properly so, I belleve, and 
I cannot think it was the intention of the court to make a discrimination of 
the kind conténded for "between attorneys lu the same service, occupying the 
same relations, charged with the same dutles, and clothed with the same pow- 
ers" ; the only différence belng the mode of compensation. 

I therefore flnd that the sald Brown & Randolph were regularly employed 
attorneys of the Seaboard Air LIne Railway in the territory named, with the 
title of "Division Counsel," and that their services as such division counsel 
were necessary to the opération of the.property and contrlbuted to keeping 
the railway a "going concern." 

I flnd, fùrther, that the indebtedness of the railway therefor is a current 
debt, arising in the ordiiiary course of the .business of the company, and that 
it was Ineluded In the terms and provisions of the decree of January 2, 3908, 
which provides for the payment by the receivers of ail amounts due to opera- 
tors and employés, ahd amounts due for supplies and materials purehased and 
used, and unpaid pay roUs and supply accounts Incurred in the opération of 
said railway System since June 30, 1907, and as such is eutltled to the préf- 
érence provlded in said order. 
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As to ttie claim of interveners that thls indebtedness Is entltled to a priority 
over the mortgages, independent of the order of January 2, 1908, the spécial 
master is of the opinion that it is not within his province to décide. It has 
been suggested that the spécial master has the privilège to recommend to the 
court; but the court could hâve ordered the spécial master to do so, in the 
decree appointing hlm, if he had no desired. Since thls has not been done, I 
wlll not assume the responslbility. 

L. L. Lewis, for receivers. 
Brown & Randolph, pro se. 

PARDEE, Circuit Jtidge. This cause came on to be further heard 
upon the interventions of Brown & Randolph, Cobb & Erwin, Goet- 
chius & Cliappell, Tom Eason, Crovatt & Whitfield, E. A. Hawkins, 
J. B. Geoger, Janes & Hutchens, Neel & Peeples, Thomas F. Walsh, 
Jr., and G. R. Hutchens, and upon the master's reports thereon and 
the exceptions thereto, whereupon it is considered that the exceptions 
are not well taken and are overruled. It is thereupon ordered that 
the said exceptions be and they are overruled, and the master's reports 
be and they are in ail respects confirmed; and, it appearing that the 
services for which the interveners daim the compensation allowed by 
the master were within the terms and meaning of the order appointing 
receivers in this cause and entitled to be paid under the said order, 
it is further ordered that the receivers do pay the amounts, with inter- 
est, as allowed and approved in the master's reports. 



In re NICHOLS. 
(District Court, N. D. New York. January 18, 1909.) 

1. Banks and Banking (§ 80*) — Public Ftjnds — Deposit — Insoi-venct — 

preference. 

Where a town superviser deposited town funds with a prlvate banker 
wlthout auy agreement that lie should hold and keep tlie money separate 
from his other funds or that he should not use them lu the usual course 
of his banklng business, the relation was that of debtor and oreditor only, 
so that on the insolvency of the banker the superviser had no lien or 
préférence over other creditors. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 189, 
191 ; Dec. Dlg. § 80.*] 

2. Bankruptcy (§ 228*) — Refebee's Order— Application for Review— Time. 

ïhere belng no rule in the Northern district of New York flxing the 
tinie vt'lthin which an application to review an order of a référée in 
bankruptcy may be made, it should be made within a reasonable time, 
to wit, the time flxed for an appeal from the same class of orders, 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 228.*] 

3. Bankruptcy (§ 3421,4*) — I^eferee's Order — Application to Keview — 

Lâches. 

Where creditors were informed of the pendency of a creditor's rlght 
to préférence and made no objection to Its allowance for more than eight 
months after the fillng of the order of which their attorney had notice, 
they were barred by lâches from obtaining such pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 5S0; Dec. 
Dig. § 3421/2.*] 

*For other cases see same topio & % nitmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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V. . 

4. Bankbuptct (§ 225*) — Refehees— Contest— Notioe op Décisions. 

Where there is an appearance In -a contest before référées in bankrupt- 
cy, the lltigating parties shouldbe notifled of the refépee's décisions. 
[Ed. Note. — For other cases, >ee Bankruptcy, Dec. Dig. § 225.*] 

5. BAKKEUPTcr (§ 342%*) — Tkustbes-^Patment of Funds. 

trustées in bankruptcy should not exécute orders o( référées on con- 
tested clalms for the payment of money uutil opportunity for appeal or 
review tiad been given. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 530; Dec. 
Dig. § 342^2-*] 

6. Bankbuptcy (§ 225*)— REFEREES— Hbaeing— Notice. 

Where creditors do not appear, or where they appear and their ap- 
pearance Is not noted, no duty rests on the référée to give notice of his 
décisions, especially where daims are presented and no objection is 
made. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 225.*] 

In Bankruptcy. This is a pétition to review the order of référée 
Benjamin Baker denying a motion made before the référée to vacate 
and set aside an order , made by him allowing the claim of Clayton L. 
Wheeler, as supervisor of the town of Hancock, Delaware county, 
N. Y., and directing payment thereof from the assets of the bank- 
rupt estate as a claim entitled to priority of payment. 

C. L,. Andrus, for Town of Hancock. 
Russell Wiggins, f or .petitioning creditor, 

RAY, District Judge. In dismissing the pétition for a review of the 
order of the référée refusing to vacate his order allowing the claim 
of the supervisor of the town of Hancock as a claim entitled to priority 
of payment and directing the payment thereof as a claim entitled to 
priority of payment from the property of the bankrupt, this court must 
not be understood as in any way acquiescing in or affirming the order 
and holding of the référée allowing such claim and directing its pay- 
ment. 

It is perfectly clear that the order of the référée allowing the claim 
and directing its payment as a claim entitled to priority of payment 
was erroneous. Clayton I,. Wheeler was supervisor of the town of 
Hancock, one of the towns of the county of Delaware, state of New 
York, and as such he had possession of certain of the funds of said 
town. William H. Nichols, the bankrupt, conducted a private bank- 
ing business at Hancock, in said town, and on the 8th day of Janu- 
ary, 1904, said Wheeler opened an account with said Nichols as fol- 
lows : "W. H. Nichols, Banker, in Account with Glayton L,. Wheeler, 
Supervisor." Nichols, in addition to his own books, delivered to said 
Wheeler a deposit book headed as above stated. The one page was 
headed "Debtor — Deposits," and the opposite page "Crédit — Checks." 
Wheeler deposited the funds of the town from time to time during 
the years 1904, 1905, 1906, and up to March 22, 1907, as appears from 
such book in évidence. Wheeler drew his checks against this from 
time to time, and it appears from the book that at times he made an 
overdraft, and that at other times there was a large amount to his 

•Kor other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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crédit. There was no agreement that Nichols should hold and keep 
thèse moneys separate and distinct from his other funds, or that he 
should not use them in the usual course of his banking business. The 
relation of the parties was that of debtor and creditor. Nichols, of 
course, knew that he was receiving the funds of the town, as he knew 
that Wheeler was the supervisor thereof, and that the funds deposited 
by Wheeler as supervisor were held by him in that capacity, and for 
the town and the school districts, etc. This, however, gave Wheeler 
no lien of claim upon the funds or moneys of Nichols. So far as 
capable of identification Wheeler could hâve held the funds as against 
the other creditors of the bankrupt, but no further. On the 4th day 
of May, 1906, Wheeler took from Nichols 57 bonds of the par value 
of $100 each, with coupons attached due December Ist each year, 
which bonds are described in the receipt given by Wheeler to Nichols 
therefor. This receipt shows the relation of the parties to an extent, 
and the bonds were taken by Wheeler as security for the deposit 
made by him with Nichols. The receipt is as follows : 

"HaDCock, N. Y., May 4th, 1906. 
"Received from W. H. Nichols, banker, to hold as surety lu trust for the 
deposits of the town of Hancock, N. Y., public funds, the follownig Hancock 
Hlgh School bonds, district No. 20: Bonds Nos. 2.5, 26, 27, 28, 29, 30, .31, 32, 
33, 34, 35, 36, 44, 45, 54, 55, 56, 57, 58, 59, 73, 74, 75, 76, 77, 78, 79, 80, 81. 
82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 101, 102, 103, 
104. 105, 106, 107, 108, 109, 110. Thèse bonds are to be returned to W. H. 
Nichols, banker, as fast as the funds are checked out and paid. The above 
bonds are $100.00 each in dénomination, with coupons due Dec. Ist in each 
year. Clayton L. Wheeler, 

"Supervisor Town of Hancock." 

At the time Nichols went into bankruptcy the balance of the crédit 
to Wheeler as supervisor was $4,649. At that time Wheeler held 30 
of the bonds, having, it is presumed, returned the others. After ap- 
plying the bonds and accrued interest held by Wheeler in payment of 
the amount due from Nichols, there was due Wheeler as supervisor 
S2,621.24. 

At the first meeting of the creditors at which it seems Bonnefond, 
the creditor who instituted thèse proceedings, was présent, Wheeler 
presented his claim and claimed a right of priority in payment. Oth- 
ers presented claims and claimed a préférence. It does not appear 
that any creditor objected to the allowance of Wheeler's claim as one 
entitled to priority of payment. It does not appear that Bonnefond 
was represented by counsel at the time. The référée took under ad- 
visement the claims in question, including that of Wheeler, and the 
question whether or not Wheeler was entitled to priority of payment. 
The meeting of creditors was adjourned from time to time, and a 
meeting was held June 14, 1907. It does not appear that this meeting 
and the hearing had at that time were in any way irregular, or that 
the creditors did not hâve due notice of the meeting. At that meeting 
C. Iv. Andrus appeared for Mr. Wheeler, and it would seem that a 
Mr. Welsh appeared for creditors or the trustée, inasmuch as he cross- 
examined one of the witnesses. At that meeting both Nichols and 
Wheeler were examined, and their évidence was reduced to writing and 
is before the court. At that meeting Wheeler testified that previous, 
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to the Ist of April, 1907, he returned to Nichols ail pf the bonds ex- 
cept the 20 then held by him, and that the reason was he had checked 
eut ail the funds deposited by him except about $2,000. 

The référée took the matter under advisement, and subsequently 
wrote an opinion which was filed in his own office July 7, 1907, and on 
the same day the référée made an order allowing the claim and direct- 
ing its payment. The order recites that it was made after "having- 
heard C. L,. Andrus of counsel for said claimant, and no opposition 
appearing thereto." As no one had filed objections to the claim or to 
its allowance as one entitled to priority of payment, there was no one 
entitled to service of the order. The référée states in his mémorandum 
filed July 31, 1908, denying the motion for a review of the order al- 
lowing the claim, that Wiggins was employed for Bonne fond in the 
latter part of the month of August, 1907, and attended several meet- 
ings of creditors thereafter. The référée also states that on the llth 
day of September, 1907, at Hancock, N. Y., Wiggins was informed of 
the order of July 7, 1907, and that March 7, 1908, at the request of 
Wiggins, the référée mailed Wiggins a copy of said order allowing the 
claim. The référée also states that the order was made public in the 
town of Hancock, where Bonnefond resided, by a notice thereof pub- 
lished in the local newspapers August 15, 1907. 

On the 12th day of July, 1907, the trustée in bankruptcy complied 
with the order and paid the money to Wheeler as superviser. May 
13, 1908, some 10 months after the money had been paid over pursuant 
to the order, Bonnefond filed a pétition for a review of the said order of 
July 7, 1907, through Russell Wiggins, his attorney. Wiggins con- 
cèdes that as early as March 7, 1908, he was informed of the order by 
receiving a copy thereof from the référée. At least 60 days elapsed 
after receiving a copy of the order before the pétition for review was 
filed. 

The town of Hancock objected to the granting of the review of 
the order allowing the claim, on the ground, principally, that the péti- 
tion was not filed vvithin a reasonable time. The matter was duly 
heard and considered by the référée, and he held that it appeared to his 
satisfaction that notice of the making of the order of July 7th was 
given to the creditors of the bankrupt promptly including the peti- 
tioner, and that Bonnefond and his attorney, Wiggins, had notice 
thereof not later than September 11, 1907, and that more than eight 
months having elapsed before the filing of the pétition for review, 
and the order having been executed, the pétition for review was 
not seasonably filed, and was not filed within a reasonable time after 
the making and entry of the order complained of, and that Bonne- 
fond, the petitioning creditor, was guilty of lâches and not entitled to a 
review of the order, and the application for a review was thereupon 
denied. That order was filed in the office of the référée July 31, 1908, 
and with the clerk of this court August 25, 1908. 

August 28, 1908, Bonnefond, by his attorney, served notice of mo- 
tion that upon the certificate of review of the référée dated August 
11, 1908, and filed in this court August 25, 1908, and on ail the évi- 
dence and papers in the case, a motion would be made September 15, 
1908, before this court for an order reversing the referee's order of 
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July 31, 1908, and also the order of July 7, 1907, hereinbefore refer- 
red to. 

Affidavits hâve been filed in support of and*!n opposition to the mo- 
tion, and the supervisor and the town of Hancock move to dismiss 
this application for a review of the referee's orders, and for an order 
denying the review and affirming the last order of the référée upon 
the ground of lâches. 

There is no rule in the Northern district of New York fixing the 
time within which an application to review an order of the référée 
shall be made. It follows that such an application should be made 
within a reasonable time. Parties litigant should not sleep upon their 
rights. Hère the creditors were informed of the pendency of Wheel- 
er's claim, and they made no objection to its allowance as one entitled 
to priority of payment. I cannot on the évidence before me, and on 
the papers in the case, reverse the finding of the référée that Bonne- 
fond was guilty of lâches. Bonnefond's attorney was guilty of lâches 
after receiving a copy of the order from the référée. The application 
for a review came too late. Brandenburg on Bankruptcy (3d Ed.) 
§ 696; In re Chambers, Calder & Co. (D. C.) 6 Am. Bankr. Rep. 709; 
Bacon v. Roberts, 17 Am. Bankr. Rep. 421, 146 Fed. 739, 77 C. C. A. 
155; In re Grant (D. C.) 16 Am. Bankr. Rep. 256, 143 Fed. 661; In 
re Holmes, 15 Am. Bankr. Rep. 689, 142 l-ed. 391, 73 C. C. A. 491. 

I am inclined to the opinion that pétitions for review, which are in 
their nature appeals from the order, should be fîled within the time 
fixed for an appeal from the same class of orders, and that this should 
be regarded as a reasonable time. This is indicatcd in the last case 
cited. Where there is an appea'rance and a contest, référées should 
always see to it that the Htigating parties are notified of his décisions. 
In such cases trustées should not exécute orders for the payment of 
money until opportunity for appeal or review has been given. Ap- 
plication can be made to the référée or to the court for a stay of pro- 
ceedings. Where creditors do not appear, or where they appear and 
their appearance is not noted, no such duty rests upon the référée. 
This is especially true where claims are presented and no objection is 
made thereto. 

In this case Bonnefond allowed more than six months to elapse after 
notice of the order before lie took action, and the application for re- 
view must be, and is, denied, and the proceeding for review is dis- 
missed. 



FIE1.D et al. v. WESTERN LIFE INDEMNITY CO. et al. 

(Circuit Court, N. D. Illinois, E. D. Noveiuber 25, 1908.) 

No. 27,893. 

1. EQITITT (§ 150*)— BlLL-^MULTIFARIOUSNESS. 

Where a bill flled against several persons involved matters of the same 
nature, forming a connectée! séries of acts intended to defraud and injure 
plaintiff, in which ail the défendants were concerned and each had au 
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Interest In some material part of the suit, the bill was not multifarious, 
though ail were not jointly Interested In each act. 

[Ed. Note.— For otJier cases, see Equlty, Cent. Dig. §§ 371-379 ; Dec. 
DIg. § 150.*] 

2. COBPOBATIONS (f 320*)— BiLL BT StOOKHOLDEBS— DeMAND ON CORPOBATION 

To Sue. 

A bill by members of a mutual Insurance soclety to recover funds mls- 
approprlated by the soclet.v's offlcers, and alleglng that It would be use- 
less to apply to the board of directors to proceed against the offlcera who 
controlled the board, Is not withln equlty rule 94, requlring stockholders 
to demand action by a corporation before suing f or the corporation's bene- 
flt in their own name. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. î 1429% ; Dec. 
Dig. § 320.*] 

3. COBPOEATIONS (§ 316*)— OFFIOEES— SALE OF Official Pqbition. 

Défendant G. for many years had been manager and In control of an 
Insurance society through proxies. He manlpulated the board of direct- 
ors, and his services had been such that his acts were never questioned. 
Ee was made a director, and had acontract, that had four years to run, 
by which he recelved commission on Insurance Issued. This he trans- 
ferred to défendant B. for $125,000, which R., who was notorlously In- 
solvent, procured from a banlc Immediately thereafter and on the same 
day R., who had been manager of another Insurance Company, sold Its 
Ust of pollcy holders, which was valueless, to défendant company for 
$200,000, from which sum he repaid the money borrowed from the banls 
and appropriated the remalnder to himself, after which he caused 6. 's 
commission agreement to be extended for 25 years. Beld, that G. occu- 
pled a position of trust, which he could not sell, and that he, being put on 
Inquiry as to the purpose of the transaction, was llable for the amount 
recelved to the corporation. 

[Ed. Note.— For other cases, see Corporations, Dec. DIg. S 316.*] 

4. Coepobations (§ 316*)— Misuse of Funds. 

Défendant B., who was insolvent, purchased the oiHee of gênerai man- 
ager of défendant Insurance soclety from the incumbent for $125,000, 
which he obtained as a part of the considération of a sale Immediately 
made thereafter to défendant society of a wortbiess llst of policy holders 
In another Insurance company in failing circumstances. Ileld, that the 
président of défendant company and R., having participated in such trans- 
action, were responsible for the return of such money to défendant com- 
pany. 

[Ed. Note. — For other cases, see Corporations, Dec. DIg. § 316.*] 

Newman, Northrup, Levinson & Becker and Gregory, Poppenhusen 
& McNab, for complainants. 

Frank E. Gavin and James E. Munroe, for défendant Gray. 

West, Eckhart & Taylor and Thomas J. Graydon, for défendant 
company. 

R. A. Burton, for défendant Rosenfeld. 

R. S. Folsom, for défendant Moulton. 

KOHLSAAT, Circuit Judge. The amended and stipplemental bill 
herein seeks to compel défendants Gray, Moulton, and Rosenfeld, and 
each of them, to refund to the défendant the Western Indemnity Com- 
pany the amounts of money paid wrongfully to them, respectively, by 
said company, and for other relief. 

The bill allèges, in brief, that the défendant Gray was the organizer 

*For other cu«i aa* «am« topic & ; nvmbbb In Dec. & Âm. Dlga. 1907 to date, A Rep'r Indexes 
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of tlie Knights Templars' & Masons' Life Indemnity Company in 
1884, and that in 1905 the name of said company was changed to 
"Western L,ife Indemnity Company"; that from its incorporation down 
to about February, 1905, said Gray was the active manager of said 
company ; that he had f ull control of its direction, and at ali said times, 
by means of proxies solicited by and sent to him, perpetuated and con- 
tinued himself in control of the company until he retired from its man- 
agement. It is f urther therein alleged that in this vvay he procured a 
contract from the company, whereby he was to receive a certain com- 
mission upon insurance issued, which contract was ultra vires and void ; 
that in February, 1905, Gray entered into negotiations with défendant 
Rosenfeld with a view to Gray's retirement as manager, and the sub- 
stitution of Rosenfeld ; that the said contract at that time had but four 
years to run, and was of little or no value, not in any case exceeding 
in value $25,000 ; that Rosenfeld was obliged to corne to Gray's terms, 
whereby Gray should retire as manager, and the directors should re- 
sign, so that their places might be filled by Rosenfeld ; that at that time 
Rosenfeld was notoriously insolvent; that he was the manager of the 
Life Insurance Company of Pennsylvania ; that Gray therî resigned aS 
manager, and Rosenfeld succeeded to his position as manager, and to 
his rights under said contract; that Rosenfeld procured a pretended 
loan from the Western Trust & Savings Bank of Chicago for $135,000, 
which he paid to Gray as a considération for the substitution of himself 
.for Gray above named, and then caused a pretended contract to be 
made, by which he agreed to turn over to the défendant company a list 
of the policy holders of the Pennsylvania Company, which was of no 
value, for a considération of $200,000 ; that he thereupon took $200,000 
of the assets of the défendant company, from which sum he repaid 
the $125,000 loan, and appropriated the remaining $75,000 himself; 
that thereafter Rosenfeld caused the compensation agreement obtained 
from Gray to be extended 25 years, and proceeded thenceforth to exer- 
cise the powers formerly belonging to Gray until he severed his con- 
nection with the company. It is further alleged that ail the directors 
were his tools; that défendant Moulton had knowledge of and partici- 
pated in his wrongful acts, and was rewarded by an increase of his 
salary from $1,500 to $10,000 per annum, of ail which acts Gray was 
cognizant at the time of his retirement; that both Moulton and Gray 
laiew that Rosenfeld was insolvent, and that he, Rosenfeld, was schem- 
ing to couvert the remaining property of the company to his own use. 
Answers were duly filed, and the cause was referred to the master, 
who thereafter filed his report, and the matter is now before the court 
on exceptions to that report. 

Some objection is made to the bill for multifariousness. While there 
is some diversity of the facts as applied to the cases of Moulton and 
Rosenfeld on the one hand, and Gray on the other, and the relief sought 
from them, respectively, varies, yet the subject-raatters of the several 
claims set out in the bill pertain to the same séries of transactions, and 
are so interlinked and so interdependent that, if relief is to be granted, 
they must ail be considered together. The objection of multifarious- 
ness addresses itself to the sound discrétion of the court. It is meant 
as an aid rather than a restraint. Bracken v. Rosenthal (C. C.) 151 
166 F.— 39 
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Fed. 136. . In Brinkerhoff v. Brown, 6 Johns. Ch. (N. Y.) 139, it was 
held by Chancellor Kent that a bill filed against several persons in- 
volving matters of the sàme nature forming a connected séries of 
acts, ail intended to defraud and injure the plaintiff, and in which ail 
the défendants were concerned, though not jointly in each act, was 
not multifarious. This was followed by the Suprême Court in Graves 
V. Corbin, 133 U. S. 571, 10 Sup. Ct. 196, 33 h. Ed. 463. In Williams 
V. Crabb, 117 Fed. 193, 54 C. C. A. 213, 59 L. R. A. 425, the Circuit 
Court of Àppeals for this circuit say: 

"It is not indtspensable that ail parties sliould hâve an interest in ail the 
matters contained in the suit. It wlll be sufficient if each party bas an 
Interest lu some material matters in the suit, and they are connected with 
others." 

The objection of multifariousness is, therefore, deemed to be not 
well taken. Nor can it be seriously clâimed that in a case of this char- 
acter the' provisions of equity rule 94 apply. The bill allèges that it 
would be useiess to apply to thé board of directors to proceed against 
the défendants, and that such is the case clearly appears. Where such 
an appHcation would evidently be unavailing, the rule does not apply. 
County of Tazewell v. Farmers' Loan & Trust Company (C. C.) 13 
Fed. 753; Ranger v. Champion Cotton Press Co. (C. C.) 52 Fed. 611; 
Young V. Alhambra Mining Company (C. C.) 71 Fed. 810; Rogers 
V. N. C. & St. L. Ry. Co., 91 Fed. 299, 33 C. C. A. 517 ; Columbia 
Natl. Sand Dredging Co. v. Washed Bar Sand Dredging Co. (C. C.) 
136 Fed. 710; 12 Cent. Dig. "Corporations," §§ 793, 817. 

It is the contention of complainant, in part, that Gray, having dis- 
posed of his position with the insurance company to Rosenfeld for 
$135,000, thereby became liable to pay that sum over to the company. 
It is a familiar principle of law as stated in State v. Force, 100 Minn. 
396, 111 N. W. 397, that— 

"no court should fail to condemn as utterly unsound the proposition that 
for a money considération an offleer of trufet luay surrender his position in 
order that another might suceeed to his opportuuities." 

Davis V. Hamlin, 108 111. 39, 48 Am. Rep. 541 ; Wardell v. U. P. 
Ry. Co., 103 U. S. 651, 26 U Ed. 509 ; 14 Am. & Eng. Ency. (3d Ed.) 
1003; Sugden v. Crossland, 3 Sm., & Giff. 192; Gaskell v. Chambers, 
36 Beav. 360 ; Bent v. Priest, 86 Mo. 475 ; McClure v. Law, 161 N. 
Y. 78, 55 N. E. 388, 76 Am. St. Rep. 363; Heineman v. Marshall, 117 
Mo. App. 546, 93 S. W. 1131. 

Défendant Gray insists that the rule Of law is not applicable in his 
case. Let us see. He was the long-time sole head of the company 
business. He fathered it. He was trusted with control of the majority 
of the membership rights, through proxies. He manipulated the board 
of directors, and was practically at ail times the arbiter of the com- 
pany's destinies. His manner of service had been such that his acts 
were never questioned, nor seemed to hâve deserved it prior to this 
transaction. No officiai duly elected, whether président, secretary, or 
director, of any corporation, was ever more potent in shaping his 
corporation's affairs. Mofeover, latterly he was made a director. It 
is incontestably shown by the prbofs that he was practically the whole 
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corporation, so far as manipulation of its affairs was concernée!. De- 
fendant Moulton, as président, and the several members of the board of 
directors, seem to hâve been used only for the purpose of compliance 
with the statutory requirements. So far as the record discloses, the 
trust was faithfully discharged for a number of years until the con- 
fidence of the policy holders in his management seems to hâve been 
absolute. He was their trusted représentative. In Am. & Eng. Ency. 
of Law (3d Ed.) vol. 14, p. 1002, it is said: 

"A gênerai manager of a corporation lias been defined to be a person wbo 
really bas the most gênerai control over the affairs of the eori)oration, and 
who bas knowledge of ail its business and property, and can act in eniergencles 
on bis own responsibllity, who may be consldered the principal offlcer." 

Certainly the position of défendant Gray, whether by virtue of his 
holding a statutory office or by virtue of the confidence and powers 
vested in him by the policy holders through many years of faithful 
service, brings him fuUy within the reason of, and, therefore, within 
the rule as laid down in the case of trustées and directors and other 
officiais, even though it be conceded that his légal duties would not 
necessarily hâve charged him with those obligations. 

"Wherever," says the Suprême Court of Illinois in Davis v. Hamlin, supra, 
"one person is placed in such a relation to another by the act or consent of 
that other, or the act of a third person or of the law, that he beconies In- 
terested for him or interested with him in any subject of i)roperty or busi- 
ness, he is prohibited froni acquiring rights in that subject antagonistic to the 
person with whose interest he bas become associated." 

And the same rule is stated by Mr. Justice Field in Wardell v. U. P. 
Ry. Co., supra, as follows, viz. : 

"The law, therefore, will always condenin the transactions of a party in 
his own behalf, when, in respect to the matters concerned, he is the agent of 
others, and will relieve against them whenever their enforcenieut is reasonably 
resisted." 

The master finds that Gray stipulated with Rosenfeld that the latter, 
on the consummation of the deal, would succeed to ail the privilèges 
and capacities which he had enjoyed which would insure to Rosenfeld 
an opportunity for advancement in the management of the company 
even beyond those possessed by him. The master also finds that the 
sale by Gray was a "sale of the office of gênerai manager and direc- 
tor, with the powers and privilèges which it was represented to pos- 
sess," and that such sale was in direct violation of the fiduciary capacity 
which he held with the company, and that Gray is liable to the com- 
plainants for the use of the défendant company for said sum of 
$135,000. 

It appears that Gray's contract with the company had only about 
four years more to run ; that the business of the company was on the 
décline; that, by resolution of the board of directors, Gray's contract 
compensation was changed from a commission to a flat sum of $12,000 
a year ; that the business outlook of the company was not hopef ul, and 
that an ofifer of $125,000 for what Gray could sell was excessive to a 
degree which could not hâve f ailed to put Gray upon notice that some 
raid upon the company reserves was contemplated. It further appears 
that Rosenfeld's record up to that time was such as to cast suspicion 
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uponthe transaction; that Gray was not reasonably diligent in ascer- 
taining what Rosenfeld's business cliaracter was ; and that he was over- 
come by the dazzling opportunity to relieve himself from the uncertain- 
ties ôf his position and the burden of looking after the interests o£ 
those who blindly confided in him, and appropriate to himself the enor- 
mous sum of $135,000. It does not affirmatively appear that he was 
cognizant of Rosenfeld's scheme to loQt the funds of the corporation. 
It may be that he only closéd his eyes. That he miglit, by reasonable 
diligence and the exercise of that caution required of one in his position 
of trust — a caution which would hâve instinctively led him to advise 
himself definitely in thepremises had he been still desirous of protect- 
ing the policy holders, who relied wholly upon him — hâve ascertained 
the truth with regard to Rosenfeld and his scheme, does not admit 
of controversy. Under the circumstances, to shut his eyes was f raud, 
actual and constructive. 

The $135,000 seems to hâve been paid in the morniilg, and the $200,- 
000 procured in the afternoon. Little light is thrown uppn the man- 
ner in which Rosenfeld obtained from the Western Trust & Savings 
Bank a loan of $125,000. Later, on the same day, he got $200,000 
from the company, ostensibly for the list of names and addresses, 
membership and applications, and whatever else constituted the Insur- 
ance Company of Pennsylvania, which he was apparently carrying 
about with him. Just exactly the relationship between thèse two trans- 
actions is not made plain. Rosenfeld is shown to bave had nothing 
with which he could secure a loan for $125,000. He merely says : 

"I made arrangement for the money with my bankers, the Western Trust 
& Savings Bank; that was repaid to them eut of this $200,000 that same 
afternoon that I got the $200,000." 

The master further reports that on the same day, at a meeting of 
the spécial executive committee, consisting of Moulton, Moore, and 
Rosenfeld, it was agreed to buy the Pennsylvania Company for $200,- 
000, and such action was carried out by the committee ; that such ac- 
tion was contrary to law and the interests of the corporation; that 
the Pennsylvania Company was then in failing circumstances, and 
soon after went out of existence as a going company ; that no reason- 
able effort was made to ascertain the value of said Pennsylvania cor- 
poration; that the transaction was not advantageous to the corpora- 
tion défendant; and recommends that a decree be entered against 
Moulton and Rosenfeld for the $200,000 and interest as above stated. 

The évidence discloses the fact that, preliminarily to the entrance 
of Rosenfeld upon his scheme to appropriate the funds of the company, 
Moulton, then président, was given to understand that his salary, which 
had been $1,500 per year, would be raised to $10,000. When asked 
by Rosenfeld if he would favor the proposed change of management 
whereby he would take an active part in the company at a salary of 
$6,000 a year, he replied, according to Rosenfeld, that "a man would be 
foolish to resent opportunity when it knocked at his door." The sum 
to be paid Gray was discussed at the same time. Rosenfeld later told 
Moulton that he proposed to turn in the Pennsylvania Company for 
$200,000. Moulton said: 
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"I see now that your idea is that the money you are to pay for Jlr. Gray's 
contract you really get back directly from the Kniglits Templars' & Masoiis' 
Life Indemnlty Company." 

And Rosenfeld adds: 

"That is, he would not give me crédit for being a man that would pay out 
the $125,000 for a contract that only had four years to go withoùt seelng a 
way to get my money back." 

It was then agreed that Moulton's salary should be $10,000. It 
nowhere appears that in the long run any benefit would accrue to the 
Company from the alleged sale of the Pennsylvania Company to de- 
fendant corporation. Moreover, Rosenfeld, as manager and director, 
was bound to do ail he could for his company. The whole afïair is 
tainted with fraud, in which Moulton must be held to hâve acquiesced. 
Clearly, the holding of the master was right. This attempt to relieve 
the corporation défendant of ail but its shell was an unlawful act, for 
which those who participated in it should be held liable for the fuU 
amount taken. 

Objection is made to the report as a prima facie adjudication of the 
facts that the référence was not by agreement. Such, however, is not 
the case. The référence was accepted by both sides. Even were it 
not so, the report is sustained by the évidence. 

The exceptions of complainant to the report do not commend them- 
selves to the court, and are overruled. 

So far as not disposed of hereinbefore, the exceptions of défend- 
ants are, and each of them is, overruled, and the report of the master 
is approved. Complainant's counsel may prépare a decree accordingly, 
making provision for the application of any moneys received upon ei- 
ther or both of said decrees as crédits pro tanto upon both of them, in 
such manner as to satisfy both of them whenever the total amount 
taken from the indemnity company, with interest, shall bave been at- 
tained, and adjusting the rights between the several parties thereto 
thereafter, so far as may be donc in this proceeding. 



UNITED STATES ex rel. KELLEY v. PIÎTEKS. SherifC. 
(District Court, E. D. Illinois. January 10, 1909.) 

1. Bankkuptcy (§ 392*) — Détention of Bankeupt— Statutes and Orders. 

Bankr. Ac-t July 1, 1898, c. .541, § 9a. 30 Stat. 549 (U. S. Com]), St. 1901, 
p. 3425), and General Bankruptcy Orders 12 and 30 (89 Fed. vii, xii, 32 
C. C. A. xvl, XXX), relating to the protection of a bankrupt debtor from 
arrest, are in pari materia, and should be construed as a whole. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 392.*] 

2. Bankruptcy (§ 418*) — General Oedehs— Construction. 

General Bankruptcy Orders 12 and 30 (89 Fed. vii, xii, .32 C. C. A. xvi, 
xxx), providing that, on référence of a case to the référée, the bankrupt 
may receive protection against arrest, to continue until final ;Ld.iudication 
or détermination of his application for discharge, unless suspended or 
vacated by order of the court, and declaring that a debtor iinprisoned 
at the time of flling a claim in bankruptcy may be discharged, if in 
eustody under process issued for the collection of a claim provable in 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



6i4 166 FEDERAL REPORTER. 

bankruptcy, relate to practice only, anîl do not prescribe any rule as to 
the eflfect of a dlscharge in bankruptcy af ter it Is given. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 418.*] 

3. Bankbtjptcy (§ 393*) — Général Okders— DisciiAiiGE of Banketjpt feom 

Abrest. 

General Bankruptcy Order 80 (89 Fed. xll, 32 O. O. A. xxx), authorlzing 
the discharge of a bankrupt f rom Imprisonment for debt, merely authoriz- 
es such discharge, in case the debt on which the bankrupt Is detained is 
provable, during the pendency of the pioceedings and until final adjudica- 
tion of his application for dischai-ge, after which the dischargeability of 
the debt may be consideréd on the question wliether the bankrupt has 
thereby been freed from the debt, and therefore freed from further in- 
carcération. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 393.*] 

4. BANKKUPTCY (§ 393*)— INCABCEEATION OF BANKKUPT— EELEASE— RiGHT TO 

Demand Bail. 

Neither Bankr. Act July 1, 1898, c. 541, § 2, subd. 15, 30 Stat. 546 (U. 
S. Comp. St. 1901, p. 3421), authorlzing bankruptcy courts to niake such 
orders, issue such process, and enter such judgments, in addition to those 
speciflcally provided for, as may be necessary for the enforcement of the 
act, nor section 9b, authorlzing the judge, on an application before the ex- 
piration of a month after qualification of the trustée, to require the bank- 
rupt to give bail, authorizes the court to require bail from an imprisoned 
petitioner, applying for a discharge from arrest as authorized by General 
Bankruptcy Order 30 (89 Feb. xii, 32 0. C. A. xxx). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 393.*] 

5. Bankbuptoy (§ 415*) — Courts— Jurisdiction. 

Where a judgment was recovered in a state court against petitioner, a 
school teaeher, for an alleged malicious and willful assault on a pupll, 
the court of bankruptcy had jurisdiction to détermine for> itself vrhether 
the assault was willful and malicious, in detenuining whether the judg- 
ment was one from which the discharge in bankruptcy would constitute 
a release. 

[Ed. Note.— -For other cas«s, see Bankruptcy, Dec. Dig. | 415.*] 

6. Bankbuptoy (§ 424*)^Claims'-Judgment— Willful and Malicious In- 

JUEY. 

Petitioner, while a school teaeher, attempted to chastise a pupil for 
breach of discipline. He resisted, and attempted to flght with lier, and 
she persisted in the chnstisement until it was elaimed that she infllcted 
Personal injuries on the child, for which a judgment was recovered in 
the State court as for willful and malicious injnry. Held, that the injury 
was neither willful nor malicious. and that the judgment was therefore 
released by petltiouer's dlscharge in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 424.*] 

Habeas Corpus. On final hearing. 

J. B. Mann, and W. A. Perkins, for relator. 

F. M. & H. I. Green and Acton & Acton, for respondent.' 

WRIGHT, District Judge. After having been duly adjudged a 
bankrupt on her voluntary pétition, the relator, pending the bank- 
ruptcy proceedings and before a discharge was granted to her, was 
arrested and taken into custody upon civil process, an exécution against 
her body issued eut of the circuit court of Champaign county, 111., 
upon a judgment obtained in that court against her and another, with 
whom she was impleaded : said judgment having been given prior to 

•For other cases see same topio & § numbbk in Dec, & Am. Digs. 1907 to date, & Hep'r Indexes 
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the filing of the pétition in bankruptcy. To be released f rom imprison- 
ment upon siich civil process, relator filed her pétition herein, pray- 
ing for the writ of habeas corpus, which having been duly issued, and 
return thereto having been duly made by the respondent, a hearing 
was had thereupon by the court, with resuit that the court then gave 
its opinion and order as follows : 

General Orders Nos. 12 aud 30 (89 Fed. vil, xii, 32 C. C. A. xvl, xxx), and 
section 9a of the baula-upt act (Act July 1, 1898, c. 541, 30 Stat. 549 [U. S. 
Comp. St. 1901, p. 3425]), are in pari materla, and should be eoustrued to- 
gettier as a wliole, aud ail and every part of theui given the effect inteuded. 
At first blush General Order No. 30 and section 9a seam to eoufiict, lu re- 
spect that literally General Order 30 directs the discharge of an imprisoned 
debtor if the debt is provable merely, while section 9a restricts the imnmnity 
froni imprisonnient to debts which would be released by a discharge iu bank- 
ruptcy. ïhe orders (12 and 30), in my opinion, are intended merely to secure 
unifornilty of practice, and I thiuk relate to practice only, and are not to be 
supposed to announce any rule as to the effect of a discharge in bankruptcy, 
after once It bas been given, which wlll then dépend only upon the effect to 
be given the statute. Construing General Orders 12 and 30 and section 9a, 
It seems to me the Intention of General Order 30 is to provide a nieans of 
discharging an imprisoned debtor, if the debt upon which be has been de- 
tained is provable, merely during the pendency of the proceedings and until 
the final adjudication upon his application for a discharge, on tlie tlieory that 
during ail such time his attendance upon and présence in the court of bank- 
ruptcy Is or may likely be necessary, and that the actual question couceruiug 
the dischargeability of the debt cannot arise for ad.iudication until after such 
discharge has been granted, and that the discharge from arrest eoutem- 
plated by General Order 30 is but temporary or luterlocutory until the end 
of the bankruptcy proceeding, vvhen the question of the dischargeability of 
the debt may or may not arlse, that being conditioned on whether a discharge 
In bankruptcy has been granted. 

It is not, in effect, contended against the right of the relator to be dis- 
charged from arrest under and according to the terms of General Order 30, 
but that such discharge should be conditioned that she give bail for her 
appearance hereafter. To do this would be to read into General Order .30 
something the authors of it did not place there; but it is plainly commanded 
that if the claim is provable she shall be discharged, which should be 
considered, and I think Is a construction by the Suprême Court of the légis- 
lation by the Congress upon the subject. The right to deuiand bail, it is 
argued, is given by section 2, subd. 15 of the act ; but that provision is an 
anthorlty to make orders generally in addition to those specifically provided 
for, and to give it the effect hère demanded would be inconsistent witb section 
9b, where tlae conditions under which bail may be required are specifically de- 
flned, and do not inelude a case llke this. If the insistence for bail should be 
yielded in cases like this, it would likely defeat a discharge in the niajority 
of cases, for the reason that the bankrupt, having surrendered ail assets, wouUl 
hâve nothing with which to indemnify sureties, and would be wholly dépend- 
ent on the eharity or confidence of others to be released at ail. Some doubtless 
coïild be released, others not, thus producing a condition of discrimination not 
coutemplated by tlie law. Even if admitted to bail, she would still be in 
custody in légal eontemijlation — in the custody of her sureties, wlio could at 
wlll surrender her to prison. That would not be a real discliarge, only a 
liretense. 

For such reasons as stated, I am of the opinion that for the court to require 
bail of a party entitled to It, as a condition for discharge under General Order 
."$0, would be wholly arbitrary and without autliority to sup]>ort it. Enter- 
talnlng this view, an luterlocutory order will be granted discharging the re- 
lator from custody during the pendency of the bankruptcy proceedings, In 
conformity to General Order 30, and at the close of such proceedings, if a 
discharge In bankruptcy shall hnve been granted to relator. the court wlll 
then hear and détermine whether the said debt is dischargeable, and has been 
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released by such discharge, aud, if no sucli discliarge sliall be granted, then 
by opération of law tlie relator wiîl stand remanded to tlie custody of the 
respondent. 

It is tjierefore ordered by the court that tlie relator, Annie Kelley, be and 
stie is discBiaTged from tlie custody of the respondent under the civil process 
in bis, haïids as sherifC issued from the state court, or any other process that 
may be isued upon the judgment described in the return, and that sbe remain 
discharged from such custody and arrest until the final termination of the 
baukruptcy proceedings in this court, and that the respondent, as sheriffi, and 
ail sheriffs, coroners, and constables, are hereby -restrained from arresting 
or Interfering with the liberty of the relator by authority of any civil process 
issued on the judgment recited in the return hérein, unless at the close of 
said banliruptCy proceedings relator shall be denied a discharge, and in that 
case she shall be deemed by opération of law to be remanded to the custody 
of said sheriff: ; but, if such discharge shall be granted, either party herein 
is hereby given leave to move the court to set this cause for hearing on the 
question of the release of said Judgment debt by said discharge in banliruptcy 
under the provision of the bankrupt laws of the United States. 

Subsequently to that opinion and order the relator became entitled 
to and received her discharge iti bankruptcy, and this cause having 
thereafter been set for hearing upon the question of the release of the 
liability of the. judgment upon which the civil process had been issued, 
by the discharge in bankruptcy issued by this court to the relator under 
the provisions of the bankrupt laws of the United States, this cause 
was so heard by the court, and argued by counsel for both relator and 
the respondent, and the question so presented was taken under advise- 
ment by the court for détermination. The question to be decided is 
whether the liability of the relator, represented by the judgment 
against her and another, falls within the exception from release by 
the discharge as being a liability for a willful and malicious injury 
to the plaintiiï, the judgment creditor in the judgment in question. 

The form of action in the state court, in which the judgment was re- 
covçred, was the common-law action of trespass. The undisputed 
facts, upon which the liability of relator rests, both by the record of the 
trial and judgment in the state court, and the oral testimony introduced 
upon this hearing, are that the relator was and is a young unmarried 
woman, and a teacher in the public common schools of the school 
district where the judgment creditor was an. inhabitant and a légal and 
actual maie pupil in such school. The relator was the regular teacher 
of the school to which the judgment plaintiiï had been assigned, and he 
was at the time of his alleged personal injury by relator in actual 
attendance upon such school, with numerous other pupils ; the relator 
then having ail the rights and authority conferred by law over the 
pupils, including the plaintiiï, then in attendance in the public school- 
room so occupied by her. The judgment plaintiiï, while attending 
the school, being so subject to the authority of relator as teacher, in 
the présence of the teacher and other pupils assembled in the school- 
room, committed a breach of proper décorum and discipline, and, be- 
ing reproved therefor by the teacher, the relator, he became and was 
abusive, vulgar, obscène, and profane in his language toward the 
relator, who thereafter attempted to moderately chastise him, and 
thereupon the judgment plaintifï resisted with force, striking and 
fighting the relator, the latter persisting in the chastisement so begun, 
until, as a resuit of the engagement so began and carried on, the 
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judgment plaintiff insists upon the liability for the personal injuries 
so inflicted upon him, and represented by the judgment upon which tlie 
capias issued, as a liability for the willful and malicious injury to his 
person, and is not, therefore, released by the discharge in bankruptcy 
issued to the relator, and that he is entitled to hâve the relator im- 
prisoned under the provisions of the local law of the state. 

It bas been argued with great force and ability by the counsel for 
respondent that the finding of the jury and the judgment of the state 
court conclusively prove a willful and malicious injury — that malice 
was the gist of the action, and, unless such had been the case, the state 
court would bave set the verdict aside and refused a judgment upon 
it. In answer to that argument a sufficient statement would be that 
it is impossible now to know what particular motive influenced the 
state court in giving its judgment, whether it considered there was in 
reality a malicious injury, or whether the teacher had exceeded modér- 
ation, or whether, when the claimant brought on a fight by his résist- 
ance, relator should hâve abandoned the fray without défense. In 
truth, the reasons for the judgment of the state court exist now only 
in conjecture or imagination, and whatever they may bave been are 
in my opinion immaterial, unless it could be now determined that the 
injury was willful and malicious, and was and could be only that, and 
the judgment of the state court was upon that alone, and could be 
upon that only. But, as before mentioned, the record of the pleading 
in the case permits the inference, from the relation of teacher and 
pupil, that there was no malice under the circumstances. 

Moreover, although I doubt if it is necessary to go so far in this 
case, I am of the opinion that the jurisdiction of this court, the court 
of bankruptcy, requires it to make its own détermination of what are 
or are not liabilities released by a discharge in bankruptcy. It would 
be an anomaly in judicial proceedings if the court, upon which juris- 
diction is conferred to give particular orders, judgments, and decrees, 
had not the power and authority to give them effect and enforce them. 
I do not believe that Congress intended to create a puny court like 
that would be. See Loveland on Bankruptcy, 666 et seq. If, then, I 
bave the authority to détermine this question for this court, the mère 
statement of the undisputed facts in this case, as I bave before en- 
deavored to recite them, disputes and réfutes every shadow or infer- 
ence of a willful and malicious injury. If the relation of teacher and 
pupil existed, it was the right of the teacher to administer chastise- 
ment, and by co-relation it was the duty of the pupil to hâve submitted 
to it. Instead of such submission, the pupil resisted and brought on 
the affray by his own wrong, in which he was injured. 

It is difficult to believe, in view of the naked facts when thus ex- 
posed to sight, that the injury was or could be willful and malicious. 
In truth, there is no appearance of a willful and malicious injury, 
constituting the liability in question, except such as it seems to me 
results from mère averment, insistence, or mère jactitation, and the 
invoking of a rule of law applicable to well-known malicious conduct, 
which bas and can hâve no application to the real facts of the injuries 
complained of in this case. In one way or another it may be that the 
facts of the case in the state court may bave been given a gloss of 
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malice, which remains shattered and falls away when the facts them- 
selves are properly developed. The malicious character ascribed to the 
facts in the state court, it seems to me, is of an artificial nature, and 
not actùal. In any possible view of the case I am unable to find that 
the liability by reason of the facts by which it was produced is entitled 
to be classed as a willful and malicious in jury to the person, and there- 
f ore excepted f rom release by the discharge of the bankrupt. 

Entertainin^ thèse views, an order will be entered discharging the 
relator from arr'est or imprisùnment by authority of the capias de- 
scribed in the pétition, and restrainîng the issuance or service of any 
caoias upon the judgmenfdescribed in the pétition herein. 



In re MARION CONTRACÏ & CONSTRUCTION CO. 
(District Court,' W. D. Kentucky. January 22, 1900.) 

1. BANKEuipTCY (§ 100*)— Adjudication— Application to Vacate— IjAciies. 

Bankr. Act July 1. 1898, e. 541, § 18b, 3(» Stat. 5ôl (U. S. Coiiii). St. lilOl, 
p. 3429), i)rovides tliat tlie bankrupt or any créditer may appe;u' aud 
plead to the pétition witliln flve days after the returii day, or wltliiu sucli 
further time as tlie court may allow. Involuntary i)roccedluj-'s wero iii- 
stituted against a corporation, and on Nov«mber 4, 1908, a niajority of 
its direetors, including N. and H., passed a resolution directluK Its attor- 
ney to consent to an immédiate adjudication. N. and H. were président 
and vice président ci: a bank which was a creditor of the corporation, and, 
an adjudication having passed on Novcmber !ïtli, no objection was made 
until January 20, 1909, when the' bank and N. applied for ieave to inter- 
vene and contest the adjudication. 7/cW, that the bank was cluirtieable 
with knowledge of the proceedings and that the application should not be 
granted in the exercise of discrétion. 

[Ed. Note,-r-For other cases, see Baukruptcy, Cent. Big, § 144 ; Dec. DIg. 
§ 100.*] . ■ 

2. Bankrui'tcy (§11*)— Courts— Jurisdiction,, 

Courts of baukruptcy, belng vested excluslvely with jurlsdlction of ail 
proceedîiigS'throughout the country, are not courts of limlted jurisdietlou. 

[Ed. Note. — For other cases, see Baukruptcy, Ceut. Dlg. § Il ; Dec. Dig. 
§11.*] 

3. Bankkuptcy (§ 84*)— Pétition— Amendmknt. 

Failure of an involuntary baukruptcy pétition to adequately aver that 
the défendant was a corporation principally eugaged lu mauufacturing 
as a bftSls on which the adjudication was sougbt was not jurisdletional, 
but co'uld be cured by amendment. 

FEd. Note.— For other cases, see Bankruptcv, Cent. Dig.' §§ 120, 128 ; 
Dec. Dlg. i 84.*] 

4. Bankruptcy (§ 100*)— Adjudication— Conolusiveness—Appeal. 

Under Bankr, Act July 1, 1898, c. 541, § 2r)a, 30 Stat. 553 (U. S. Comp. 
St. 1901, p. 3432), authorlzing an appcal froui an adjudication within 10 
days thereaf ter, an adjudication not appealed from within such time 
becomes final, hot only as ngalnst the parties nanied In the record, but as 
against creditors with notice. 

[Ed. Note.— For other cases, see Baukruptcy, Cent. Dig; §§ 142, 143; Dec. 
Dlg. § lOftî"] 

In Bainkruptçy. 

*For other cases se6 same toplc & §.kumbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Flexner & Campbell, for petitioners. : - 
Henry Burnett and A. E. Richards, for trustée. 

EVANS, District Judge. The pétition of creditors asking that the 
Marion Contract & Construction Company (hereinafter called the 
■'company") be adjudicated a bankrupt was filed October 26, 1908, and 
the writ of subpœna was issued thereon, returnable on November 3d. 
The writ was served on the company on October 27th. The board 
of directors of the company, of which Davis Brown, W. H. Nether- 
land, and E. C. Hegan were members and a majority, met on Novem- 
ber Ith at the Continental National Bank in this city, and passed a 
resolution as follows : 

"Spécial meeting of the board of directors of the Mnrlon Contract & Con- 
struction Company was duly held this the 4th day of November, 1008, at the 
Continental National Bank in the eity of Louisville, Kentueky. Notice of 
said meeting having been duly waived by said directors, said directors belng 
as follows: Davis Brown, E. C. Hegan, and W. H. Netherland— the follow- 
ing motion was made and duly seconded and unanimously carried, to wit: 'Re- 
solved, that the attorney ôf tliis company, George G. Brlggs, be and Is hereby 
authorized to enter the appearance of said corporation to the suit in the 
United States District Court, H. W. Johus-Mauville Co., .Tas. Clark, ,Tr., Elec- 
tric Ce, and Sam X. Troxell, doing business as Samuel F. ïroxell Co., v. 
îlarion Contract & Construction Company, and he is directcd to confess the 
allégations of the pétition and amended pétition lu said case, and to consent 
that an Immédiate adjudication niay be had." 

As was conceded at the hearing, Netherland was also then président 
and Hegan was then the vice président of the Continental National 
Bank of Louisville, Ky. On November fith the company appeared in 
this proceeding by George G. Briggs, named in the said resolution, 
and, exhibiting a copy of the resolution with its answerin vi'riting, 
confessed the averments of the pétition as amended, and. expressly 
consented to an immédiate adjudication, which v^^as thereupon ac- 
cordingly made by the court. The matter in the regular way was re- 
ferred to the référée, and at the first meeting of creditors on Decem- 
ber 10, 1908, O. G. Holt was appointed trustée. He gave bond and 
actively entered upon the discharge of his duties, and, having retained 
coimsel, has, as appears from his atlidavit, donc much in his efforts 
to understand and Unravel the bankrupt's very extensive and very com- 
plicated afïairs. Matters being thus on January 20, 1909, W. H. Neth- 
erland and the Continental National Bank jointly presented a pétition, 
which they moved the court for leave to file, and by which, without 
proving their respective claims before the référée, they seek now to 
l3e made parties and hâve ail proceedings in the case set aside and held 
for naught, mainly upon the ground that the pétition in bankruptcy 
did not show that the bankrupt was a corporation principally engaged 
in manufacturing. Thêir pétition, however, dues not aver that either 
of them was without notice or knowledge of the pendency of the bank- 
ruptcy proceeding prior to the adjudication, nor do they state any- 
thing which informs the court whether or not their respective demands 
are secured or unsecured debts. They by no means attempt to say 
that they could not bave intervened before the adjudication, and hâve 
been made parties under clause "b" of section 18 of the act (Act July 
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1, 1898, c. 541, 30 Stat. 551 [U. S. Comp. St. 1901, p. 3429]), and 
hâve resisted the adjudication before it was made. That clause of the 
section clearly gives any créditer the right equally with the alleged 
bankrupt to do this. It reads as follows : 

"The bankrupt, or any créditer, may appear and plead to the pétition wlth- 
in five days after the return day, or within such further tlme as the court 
may allow." 

The court finds the fact to be that before the adjudication W. H. 
Netherland and the Continental National Bank of Louisville, Ky., 
each had full knowledge of the pendency of the pétition in this case 
which sought to hâve the company adjudicated a bankrupt, and that 
they acquired this knowledge in ample time to hâve pleaded to the 
pétition under the clause of the act just referred to, but that each of 
them failed to do so. Having this knowledge and this right under 
the act, they became quasi parties to the proceeding at least sufïiciently 
to make it the duty of each then, or within five days thereafter, to 
intervene or be foreclosed of the right to do so. Too much importance 
cannot be attached to the fact that they had this previous knowledge ; 
for that, coupled with their rights under clause "b," supra, gave them, 
respectively, their day in court, but, instead of availing themselves of 
it, they made default. Like others in default in judicialproceedings, 
they cannot now be heard, unless upon a strong showing which will 
move the discrétion of the court in the direction of granting what 
they ask. Instead of pleading to the creditors' pétition and resisting 
the relief sought, or asking time to do so, Netherland, as one of the 
bankrupt's directors, actively promoted the adjudication he now seeks 
to hâve set aside. Nor did he and his colleague, Hegan, though the 
chief executive officers of the Continental National Bank and having 
full knowledge, as already stated, of the pendency of the pétition in 
bankruptcy, hâve the bank intervene or in any way object, or ask 
time for objecting, to the adjudication, which, in another capacity, 
they sought to facilitate. Their personal knowledge of the facts, even 
apart from the facts shown by the affidavits filed, should be imputed 
to the bank, unless we are to say that a bank can never acquire knowl- 
edge of any fact until it is formally communicated to the board of 
directors while in actual session — a doctrine for which we know of 
no authority. 

Under a state of case such as now presented we think that both 
Netherland and the bank should hâve acted promptly, and their fail- 
ure to do so makes it the plain duty of the court to deny the applica- 
tion they now make. We think, both upon reason and the authorities : 

1. That granting or denying the motion for leave to file the péti- 
tion of thèse creditors at this late day and under ail the facts stated 
is a matter entirely within the discrétion of the court. 

3. That, instead of being an abuse of discrétion to refuse to allow 
the pétition to be filed, it would be a gross abuse of discrétion to per- 
mit it. 

3. That the bankruptcy courts can hàrdly be called courts of lim- 
ited jurisdiction, inasmuch as they are vested exclusively with ail 
jurisdiction in bankruptcy proceedings throughout the entire country. 
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4. That, even if, as we think is true, the pétition in bankruptcy as 
amended in this case inadequately averred that the company was prin- 
cipally engaged in manufacturing as a basis upon which the adjudica- 
tion was souglit, the matter was not jurisdictional, but was one as to 
the sufficiency of the pleading to entitle the petitioning creditors to 
the relief they asked. The District Courts hâve jurisdiction of every 
proceeding seeking an adjudication in bankruptcy, whether or not the 
grounds for the judgment sought are well stated. 

5. That as, under section 25a, an appeal from an order of adjudica- 
tion in bankruptcy must be taken within 10 days thereafter, we must 
assume that the adjudication in this instance has become final, not 
only as against the parties named on the record, but as against cred- 
itors situated as Netherland and the bank are. 

6. That Netherland and the Continental National Bank, having had 
full knowledge of the pendency of the pétition of creditors before 
the adjudication, and having then omitted or declined to intervene 
under section 18b, they must be held to hâve waived by their default 
ail right to attack the adjudication, and 

7. That this resuit should especially be enforced hère, because from 
affidavits filed at the hearing it plainly appears that, if the objections 
now made had been made before the adjudication, they could prob- 
ably hâve been entirely removed by a further amendment of the pé- 
tition of the creditors, showing more fully and in détail the nature 
and extent of the business of the company, and that it was in fact 
principally engaged in manufacturing. 

The motion to file the pétition of W. H. Netherland and the Conf- 
tinental National Bank of Louisville must be overruled and denied. 



HAAS V. IIENKEL, U. S. Marshal, et al. 
(Circuit Court, S. D. New York. January 7, 1909.) 

1. Ceiminal Law (§ 242*) — Removal Pboceedings — Evidence — Certifica- 

tion. 

Testlmony, with i)hotograpliic exhibits. taken in proceedings to re- 
move accused for trial from one fédéral district to auother, if admissible 
In a subséquent proceeding for removal under indletments against différ- 
ent persons should be taken anevv, and should not be certifled from the 
proceeding in vvhlch they were Introduced. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 242.*] 

2. IIabeas Corpus (§ 83*) — Retubn— Traverse. 

Where the return to a wrlt of habeas corpus is not traversed, issues 
of law only are raised. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. § 75 ; Dec. 
Dig. § 83.*] 

3. Habeas Corpus (§ 83*) — Return— Traverse. 

Under Rev. St. § 760 (U. S. Comp. St. 1901, p. 594), providing that the 
return to a writ of habeas corpus and ail suggestions made against 
it may be amended by leave of court, or justice, or judge, before or 
after the same is filed, so that the material facts may be ascertained, 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the judge hearing a writ df habeas corpus may permit the wrlt to be 
travérsed at the hearing, in order to ralse issues of f act. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 75 ; Dec. 
. Dig. i 83.*] 

4. Indictment and Information (§ 2e*)^CAPTi0N— Ebeoneous Indoesement. 

The caption of an indictment being no part of the bill, a mistake 
in, the caption by substituting another person npt Included in the in- 
dictment for one of the défendants did not alter the fact that the indict- 
ment was against thôse charged. 

[Éd.. Note.— -For other cases, see Indictment and Information, Cent. 
Dig. §115; Dec. Dig. § 26.*] 

5. Ceiminal Law (§ 242*) — Removal of Accused for Teial— Hearing. 

where, on an application to remove accused to the District of Columbia 
for trial on indictments f ound agatnst him in that District, he adiuitted 
hls idehtlty with the party charged In the indictments, the commissloner 
■«VIS then requlred to détermine whether the Indictments charged offenses 
against the United States, and. If so, whether they were friable in the 
District. of Colùnibïa. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 509, 510; 
Dec. Dig. § 242.*] 

6. Indictment and Infoemation (§15*) — Place of Ceime— Conflicting In- 

DICTMENTsi 

Where sépara te indictments found in the Southern district of New 
;. •"^ipj'lï and in the District of Columbia charged the same offenses comniit- 
tçû ,at the same timç by the same person, the Washington indictments 
charglfig them to hf^ve been eommitted there, and the New York indict- 
ments eharging them to. hâve beeh eommitted in the Southern district 
of New York, such Indictments were not mutually exclusive, so as to 
entitle: accused to dlsoharge on both. 

lEd. Note. — For other cases, see Indictment and Information, Dec. Dig. 
§ 15.*] 

7. CoKSPiEACY (§ 33*) — "Fraud"— Offenses. 

"Fraud," withiu Rev. St.' § 5440 (U. S. Comp. St. 1001, p. 3676), pro- 
hiblting couspiracy to defraud the United States, is not limlted to fraud 
against property of the United States, but includes fraud against its- 
rights of government. 

[Ed. Note.^ — For other cases, see Conspiracy, Cent. Dig. § 60; Dec. Dig. 
§33,* 

For other définitions, see Words and Phrases, vol. 3, pp. 2043-20.54 ; 
vol. 8, p. 7G66.] 

8. OoNSPiKÀCY (§ 33*) — "CoNSPiBACY TO Defraud"— Agbicultural Repoets 

— àdvance Information. 

' A Conspiracy to obtain advance information of government agricultural 
reports and statistics before officiai publication dld not constltute a 
"conspiracy to defraud" the United States, prohlblted by Hev. St. § 5440 
(U. S. Comp St. 1901, p. 3670). 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. § 60; Dec. 
Dig. § 33.*] 

9. Conspiracy (§ 33*)— "Conspiracy to Defraud"— Agricultural Reports 

—Advance Information. 

A conspiracy to cause the publication of Incorrect mouthly agricultural 
reports conceruiug the cotton erop of the curreut year coustituted a "con- 
spiracy to defraud" the United States, prohlblted by Rev. St. § 5440 (U. 
S. Comp. St. 1901, p. 3676). 

[Ed. Note.-— For other cases, séë Conspiracy, Cent. Dig. § 60; Dec. Dig. 
§ 33.*] ■ 

»For other cases see sairie topic & Inùmbes ïk 'Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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10. Beiiîery (§ 1*) — Government Employés— Divulging Secret Information 
— "Lawfui. Duty." 

Régulations of the Agricultural Department having forbldden the giv- 
ing ont of any statement wliatever relating to the business of the depart- 
ment without the approval of the chief of the bureau, and secrecy having 
been Imposed on ail employés by the established usage and practice of 
the departnient, ïndictments charging bribery of an associate statistielan 
of the Bureau of Statlstics of the Department of Agriculture to dlvulge 
the contents of the carrent cotton crop report in advance of its officiai 
publication stated an offense under Rev. St. § 5451 (U. S. Comp. St. 
1001. p. 3C80), making it a crime to bribe any person acting for the 
United States in cny officiai function to do or commit any act in vio- 
lation of his .lawfui duty ; the vs'ords "lawfui duty" not belng limited to 
duty imposed by lavs^ or statute, but include duty lawfully imposed in any 
manner. 

[Ed. Note. — For other cases, see Bribery, D«c. Dig. § 1.*] 

11. Criminal Law (§ 242*) — Removal of Accused— Proceedings — Scope. 

Where accused was chargea wltli brlbing au offlcer of the United States 
to violate his officiai duty, whether the person bribed was an offlcer, or 
was acting in au officiai capacity, or was violating a lawfui duty, when 
he gave out iuformation for which he was bribed, was for the détermina- 
tion of the trial court, and not for a United States commissiouer on the 
hearing of an application to remove accused to the fédéral district in 
wliich the Ïndictments were found for trial. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 242.*] 

Nash Rockwood and Max D. Steuer, for petitioner. 
Henry L. Stimson, U. S. Atty., for defendants.- 
De Lancey Nicoll, Howard S. Gans, and Thomas Staples Fuller, 
amici curiœ. 

WARD, Circuit Judge. May 29, 1908, four indictments were pre- 
sented to the Suprême Court of the District of Columbia, as follows : 
No. 36,087, against Moses Haas and Frederick A. Peckham, for con- 
spiring at the District of Columbia, May 31, 1905, to commit an of- 
fense against the United States, viz. : Promising money to Edwin S. 
Holmes, Jr., associate statistician of the Bureau of Statistics of the 
Department of Agriculture, and an officer of, or a person acting on 
behalf of, the United States in an officiai function, to induce him, in 
violation of his lawfui duty, established by the usage of the depart- 
ment, to divulge the contents of the cotton crop report for June, 1905, 
in advance of its officiai publication. No. 36,089 is a similar indict- 
ment against Moses Haas and Théodore H. Price. No. 26,086, against 
Moses Haas, Edwin S. Holmes, Jr., and Frederick A. Peckham for 
unlawfully conspiring, May 31, 1905, at the District of Columbia, to 
defraud the United States of its governmental function of publishing 
the cotton crop report for June, 1905: — first and second counts, by 
using the information therein contained before its officiai publication 
for the purpose of speculating in cotton ; fifth count, the same charge 
in the case of each monthly report to be thereafter published; third 
and seventh counts, by procuring Holmes to rriake an untrue report, 
stating that a greater number of acres of land had been planted than 
had in fàct been planted. 

•For other cases see same topic & § nombbh In Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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On the same day exactly the same indictments were found in the 
United States Circuit Court for the Southern district of New York, 
çharging the same offenses to hâve been there committed and by the 
same parties. 

The government instituted proceedings under section 1014, Rev. St. 
U. S. (U. S. Comp. St. 1901, p. 716), to remove Haas for trial to the 
District of Columbia under the indictments presented there. The pro- 
visions of law involved are as follows: 

"Sec. 5440. If two or more persons conspire either to commit any offense 
agalnst the United States, or to defraud the United States in any manuer 
or for any purpose, and one or more of such parties do any act to effect the 
object of the conspiracy, ail the parties to such conspiracy shall be liable to 
a penalty of not less thau one thousand dollars and not more than ten 
thousand dollars, and to imprisoument not more than two years." (U. S. 
Comp. St. ISOl, p. 3676.) 

"Sec. 5451. EK'ery person who promises, ofCers, or gives, or causes or pro- 
cures to be promised, offered or given, any mouey or other thing of value, 
or makes or tenders any contract, undertaking, obligation, gratuity, or securi- 
ty for the payment of money, or for the delivery or conveyance of auything 
of value, to any offlcer of the United States, or to any person acting for or on 
behalf of the United States in any officiai function, under or by authority of 
iiuy department or office of the Government thereof, or to any offlcer or per- 
s(ui acting for or on behalf of either house of Cîongress, or of any committee 
of either house, or both houses thereof, with intent to influence his décision 
or action on any question, matter, cause, or proceeding whlch may at any 
time be pending, or whlch may by law be brought before him in his offioial 
capaclty, or in his place of trust or profit, or with intent to influence him to 
commit or ald in committing, or to collude in, or allow, any fraud, or make 
opportunity for the commission of any fraud, on the United States, or to 
induce him to do or omit to do any act in violation of his lawful duty, shall 
be puuished as prescribed in the preceding section." (U. S. Oonip. St. 1901, p. 
.3680.) 

The commissioner, after a hearing, directed Haas to be committed 
to await the action of the district judge in respect to the removal. 
Haas thereupon petitioned for writs of habeas corpus and certiorari 
out of this court, so that the legaHty of his détention might be inquired 
into. The case has been elaborately argued before me on the pétition 
and the returns to the writs and the proceedings before the commis- 
sioner. 

There is a preliminary question to be considered, viz. : The appHca- 
tion of the petitioner to hâve certain testimony, with photographie 
exhibits, which has been taken in another proceeding for the removal 
of Price for trial to the District of Columbia under indictment No. 
26,088, certified into and made a part of the record in this proceeding. 
I think such testimony, if admissible, should be taken anew, and not 
certified in the way proposed. The United States attorney, however, 
waives this objection and opposes the application on the ground that 
the returns to the pétition hâve not been traversed and only issues 
of law hâve been raised. I think this objection good. Still, as I could 
permit the petitioner to traverse the return to the writ of habeas 
corpus, if the testimony in question is mater ial (sections 760, 761, 
Rev. St. U. S. [U. S. Comp. St. 1901, p. 594] ; Storti v. Massachusetts, 
183, U. S. 138, 140, 22 Sup. Ct. 73, 46 L. Ed. 120), I may add that I 
do not think it so. The testimony in question shows that though in- 
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dictment No. 26,088 was found a true bill against Price, Haas, and 
Holmes, and was so indorsed by the foreman of the grand jury, the 
caption on the back read : "U. S. against Théodore H. Price, Moses 
Haas, and Frederick A. Peckham." The presentment was filled up as 
against the same parties. The clerk of the court, in making his en- 
tries in the docket and in the court minutes, followed the caption on 
the back of the indictment. Discovering the discrepancy, he of his 
own motion struck out the name of Frederick A. Peckham in the 
docket and in the court minutes, and inserted the name Edwin S. 
Holmes, Jr., in accordance with the body of the bill. The caption is 
no part of the bill (Williams v. United States, 168 U. S- 382, 18 
Sup. Ct. 92, 4.3 L. Ed. 509), and the mistake in making it does not 
alter the fact that the indictment is against Price, Haas, and Holrnes, 
and not against Price, Haas, and Peckham. At ail events, thèse objec- 
tions concern principally the law and practice in force in the District 
of Columbia, and are fitter to be determined by the courts there than 
by the commissioner or by this court upon the question of probable 
cause for the petitioner's commitment. The application is accordingly 
denied. 

Many objections hâve been made to the sufficiency of the indict- 
ments, which, though they might be good in the trial court on a mo- 
tion to quash or in arrest of judgment after conviction, are of a kind 
which hâve been held to be fitter for disposition by the trial court than 
by the commissioner. Greene v. Henkel, 183 U. S. 249, 22 Sup. Ct. 
218, 46 h. Ed. 177; In re Benson (C. C.) 130 Fed. 186; Benson v. 
Henkel, 198 U. S. 1, 25 Sup. Ct. 569, 49 L. Ed. 919. They will, there- 
fore, not be further discussed. 

But, as the petitioner admitted his identity with the party named in 
the indictments, there was left for considération by the commissioner 
the questions whether the indictments did charge offenses against the 
United States, and, if they did, whether those offenses were triable 
in the District of Columbia. Tinsley v. Treat, 205 U. S- 20, 27 Sup. 
Ct. 430, 51 E. Ed. 689. If the commissioner ought to hâve decided 
either of thèse questions in the négative, he should hâve discharged 
the petitioner. 

The petitioner contends that the commissioner was bound to take 
notice of the fact that the same offenses are charged to hâve been com- 
mitted at the same time by the same persons in two différent places, 
viz., the Washington indictments charging them to hâve been commit- 
ted in Washington, and the New York indictments charging them to 
hâve been committed in the Southern district of New York, and be- 
cause they could hâve been committed in one place only, it was im- 
possible to say in which district he was triable, and therefore that he 
should hâve been discharged. 

No doubt, if thèse inconsistent allégations were charged in a single 
indictment, it would be impossible to say whether, under that indict- 
ment, the petitioner was triable in the District of Columbia or in the 
Southern district of New York, and therefore should be discharged. 
United States v. Marx (D. C.) 122 Fed. 964\ But the Washington 
indictments and the New York indictments are, considered separately, 
not open to this objection, and, even if they are, considered together, 
166 F.— 40 
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fnutually exclusive, it does not f ollow that the petitioner should be 
tried on neither, because there is nothing to show which set states the 
facts correctly. 

The petitioner next objects that the indictments set out no offense 
against the Unitçd States. The Department of Agriculture was origi- 
nally established by Act March 15, 186?, c. 72, 13 Stat. 387, and it was 
made an executive department, under the supervision of the Secretary 
of Agriculture, by Act ;Feb. 9, 1889, c. 133, § 1, 35 Stat. 659 (U. S. 
Qpmp. St. 1901, p.; 385).; Its purpose was to diffuse useful information 
counècted with agriculture, to procure and distribute new and valuable 
seeds and plants, to acquire and préserve information concerning agri- 
culture by the collection of statistics, and to make an annual report 
to the Président and to Congress. The department of its own mo- 
tion began to make monthly crop reports between June and December 
of every year. Doubtiess the government established the department 
in the exercise of a governmental function, and the fraud contemplated 
by section 5440, Rev. St. U. S., may be against the rights of the gov- 
ernment, as well as against its property. Curley v. United States, 130 
Fed. 9, 64 C. C. A. 369. But no provision of law reqviires the statis- 
tics coUçcted to be kept secret until the officiai publication of the 
monthly reports, and I cannot see that the United States was in any 
.respect defrauded by the publication of thèse statistics to individu- 
als before the officiai publication to the country at large. There is 
no ground for presuming that Congress intended to prevent in- 
dividuals obtaining information in advance of its gênerai publica- 
tion. ■ Such persons would, of course, hâve an advantage in trading 
in cotton with others who had not that information; but I do not 
see that the United States would be in any way defrauded, either 
of its property or its rights. We should not be induced, by our 
contenlpt for or indignation at such conduct as is set forth in the 
indictments, to turn it into a crime if it is not one. Thèse were the 
viewS' expressed by Holt, J., in United States v. Haas, unreported, in 
the case of a similar indictment found in 1905. 

; On the other hand, as the government evidently intended to supply 
the public with correct information, its whole purpose would not only 
be prevented, but actually reversed, if the department issuéd incorrect 
reports. A conspiracy to cause incorrect monthly reports to be pvb- 
lished would defraud the United States, because it would change its 
department from an agency to enlighten the public into an agency to 
mislead it. It would be as if wreckers, in combination with persons 
connected with the location of channel buoys or with lighthouses, were 
to' combine to move the buoys or extinguish the lights. Therefore the 
third and seveilth counts of indictment No. 36,088, which charge the 
petitioner with being a party to such a conspiracy, m my Opinion charge 
him with conspiracy to defraud "the United States, which is, made a 
crime by section 5440, Rev. St. U, S. • : 

I: think the indictments Nos. 36,087 and 36,089, for bribery, also 
charge offenses against the United States. Section 161, Rev. St. 
U. S. (U.S. Comp. St. 1901, p. 80), provides: 

"The head of each department Is autliorized to i^rescribe régulations ;not 
Inconsistent wlth;;law for. the govèrnmept pf liis depal-tœent, the Qonduct;Of 
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Its officers and clerks, tlie distribution and performance of Its busitiess aud 
the custody, use and préservation of ttie records, papers and property ap- 
pertainlng to it." 

Such régulations, as held in United States v. Macdaniel, 7 Pet. 14, 
8 L. Ed. 587, need not be in the form of writing, but may consist of 
established usages and practices, which hâve become a kind of com- 
mon law of the department. In this particular case régulations had 
been formally promulgated March 20, 1897, and December 19, 1901, 
by the secretary of the department, forbidding employés to give out 
any statement whatever relating to the business of the department 
without the approval of the chief of their bureau, and the indictments 
allège that secrecy was imposed upon ail employés by the established 
usage and practice of the department. 

Section 5451, Rev. St. U. S., makes it a crime to bribe any person 
acting for the United States in any officiai function to induce hirn to 
do or omit to do any act in violation of his lawful duty. The words 
"lawful duty" are not to be considered as duty imposed by law or 
statute, but as duty lawfully imposed in any way. Hough, J., in this 
district, so held in the Matter of Haas, 163 Fed. 908. The usage and 
the régulations' in question vvere intended for the government of the 
department, were entirely consistent with law, and, as the charges in 
the indictment show, with the public welfare. They were therefore 
lawfully imposed on Holmes, and it was his duty to obey them. Al- 
though his: failure to do so may not be a crime, because no statute 
has rnade it so, still section 54d1 does make it a crime for any one, 
by the payment of money, etc., to induce him to violate this lawful 
duty; Whether he was an officer, or was acting in an officiai capacity, 
or was violating a lawful duty, when he gave correct statistiçs to 
Haas and his codefendants, or when he gave incorrect statistiçs to the 
public, are, questions fitter for the décision of the trial court than of 
the commissioner. Benson v. Henkel, 198 U. S. 1, 25 Sup. Ct. 509, 
49 L. Ed.. 919. 

The commissioner had probable cause for commitment, and the writ 
is therefore discharged, and the petitioner remanded. 



PECKHAM V. IIENKKL, IT. S. Marshal, et al. 

(Circuit Court, S. D. New Yorlv. January 8. 1000.) 

1. Ceiminal Law (§ 242*) — Indictments in Biffèrent .Turisdictions— Re- 

MOVAL or ACCUSED FOB TEIAL. 

Where accused was indicted in 1908 in tlie District of C'olumbia for 
eoiispiracy to commit an offense usainst the United States at a différent 
time and under différent elrcumstiuiees from otlicr coiispiracies and of- 
fenses for wliicli he was indicted in tlip Nortliern district of New Yorl< 
in 1905, on which a stay had been grantod pending the détermination of 
au appeal to the Circuit Court of Appeals, tlie removal of accused to the 
District of Columbia for trial under the 1008 indictments did not consti- 
tute an ei'aslon of the stay. 

[Ed. Note. — r"or other cases, see Criminal Law, Cent. Dis. § 509; Dec. 
Dii i 242.*] 

•For otHer casés see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Criminal LiAW (§ 242*) — Comity— Removal of Acctjsed. 

The removal of aceused to the District of Columbia for trial under 
Indictments f ound there was no disrespect to the order of the District 
Court of the Northern District of New York staying proceedings under 
earlier liidictments In that district, where that court, as wëll as the Dis- 
trict Court for the Southern District of New York, were actlug in aid 
of the removal. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. § 509; Dec. 
Dlg. § 242.*] 

3. Criminal Law (§ 242*) — Trial— Removal op Accused. 

Where accused was indicted in the District of Columbia and also in 
the Southern district of New York, he had no right to resist removal f rom 
the latter district to the District of Columbia ; the question belng one 
for the court, whlch it could waive. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent. Dig. § 509 ; Dec. 
Dlg. § 242.*] 

Habeas Corpus. 

Nash Rockwood and Max D. Steuer, for petitioner. 
Henry L. Stimson, U. S. Atty., for respondents. 

WARD, Circuit Judge. This case is like that of Haas v. Henkel, 
166 Fed. 631, in which an opinion has been handed down, except in 
two particulars : First, it involves no application for the introduction 
of additional testimony; second, the petitioner is already under an 
order of removal to the District of Cplumbia granted by the District 
Court for the Northern District of New York, virhich is stayed until 
the détermination of his appeal to the Circuit Court of Appeals. 

If the indictments found in 1905, under vi^hich the removal has 
been ordered, were for the same offenses as the indictments found 
in 1908, now under considération, it would plainly be an évasion of 
the stay granted in the Northern district of New York to remove the 
petitioner under the subséquent indictments. But the 1905 indictments, 
under which he has been ordered to be removed, charge a conspiracy 
at a différent time to commit différent offenses from the conspiracy 
and offenses charged in the 1908 indictments. So, if it were now 
sought to remove the petitioner to a différent district from that to 
which he has already been ordered to be removed for trial, it would, 
no doubt, be proper to remove him for trial under the original order. 
In re Beavers (D. C.) 125 Fed. 198 ; Taylor v. Taintor, 16 Wall. 371, 
21 L. Ed. 287. But he is triable under both sets of indictments in the 
same place, viz., the District of Columbia. 

It is further suggested that removal imder the 1908 indictments 
found in the District of Columbia would be a disrespect of the order 
of the District Court for the Northern District of New York under 
the 1905 indictments; but that court, as well as the District Court for 
the Southern District of New York, is acting in aid of the same court, 
and it is not perceived how granting its request can be so regarded, 
nor how the petitioner can in any way be injured thereby. If the 
order heretofore granted to remove him is sustained by the Circuit 
Court of Appeals, he will not be injured by a présent removal to the 

*For other cases see same toplc & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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District of Columbia. On the other hand, if it is reversed, he will 
still be subject to removal under the 1908 indictments. 

Finally, it is said that the petitioner should not be removed for trial 
to the District of Columbia because of the indictments that hâve been 
ioimà against him in the Southern district of New York. But this 
is a right, not of the petitioner, but of the court, and may be waived. 
Beavers v. Haubert, 198 U. S. 77, 25 Sup. Ct. 573, 49 L. Ed. 950. 

Therefore, for the reasons stated in the case of Haas v. Henkel, 
the writ is discharged, and the petitioner remanded. 



In re IROQUOIS MACH. CO. 

In re TEXTILE FINISHING MAOHINERT CO. 

(District Court, D. Rhode Island. January 7, 1909.) 

No. 743. 

Bakkeuptct (§ 347*)— Claims— Pbiobitt— CosTS on Dissoi^ved Attachment. 

Bankr. Act July 1, 1898, c. 541, { 64b (5), 30 Stat. 563 (U. S. Comp. St. 
1901, p. 3448), provides that debts owlBg to any person wbo by the lawa 
of the States Is entitled to priorlty shall be entitled to prlority In bank- 
ruptcy. Pub. Laws 1902, R. I., p. 61, c. 984, 5 4, déclares that every com- 
mon-law asslgnment shall be effectuai to dissolve any attachment placed on 
the property not more than four months prlor to the maklng of an as- 
slgnment, and the costs of the attachment, levy, or lien shall be a pre- 
ferred clalm agalust the asslgned estate as part of the costs of admln- 
Isterlng the trust. Eeld that, where an attachment under the state law 
is dissolved by the Institution of bankruptcy proceedlngs, the attaehing 
créditer is entitled to the costs of the attachment as a preferred clalm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S 538; Dec. 
Dig. § 347.*] 

In Bankruptcy. 

William R. Tillinghast, for petitioner. 
William H. Thornley, for trustée. 

BROWN, District Judge. The référée certifies the question wheth- 
er costs which accrued under an attachment which was dissolved by 
the adjudication in bankruptcy are entitled to priority. 

In the case of In re Daniels (decided by this court Sept. 13, 1901) 
110 Fed. 745, it was held that priorities for costs given by the state 
insolvency laws were recognized by section 64b (6) of the bankruptcy 
act: 

"Debts owing to any person who by the laws of the states or the United 
States is entitled to prlority. * • * " Act July 1, 1898, c. 541, 30 Stat. 563 
(U. S. Comp. St. 1901, p. 3448). 

No contention is made that the costs of an attachment up to the 
date of adjudication may not be proved against the estate. The only 
question is as to priority. 

Since the décision of In re Daniels the state insolvency act then in 
force was repealed under the provisions of the Rhode Island Court 
and Practice Act. Thèse costs accrued during a period when there 

*For other cases see same topic & S numseb tn Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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wàs in force in Rhode Island nd gérerai insolvency law. Subséquent-- 
ly to the décision of In re Daniels the General Assembly of the state 
of Rhode Island enacted on April 3., 1908, an act regulating assign- 
ments-at common law for the benefit of creditors (çhapter 984, p. 61, 
Public Laws of Rhode Island). By section 4 of this act it was pro- 
vided: 

"Every assigiiment at common law for the beneflt of creditors sliall be ef- 
fectuai to dissolve any attachuient, ïevy, or lien placed ui3ou the i)roi)erty of 
the assigner not uiorè than four months prior to the making of such assigu- 
meut, and the costs In full of such attachuient, levy, or lieu shall constitilte' 
a preferred claiui against the asslgned esta te. as part of the costs of aduiluis- 
tering the trust." 

It may be noted that quite recently the gênerai insolvency law of the 
state of Rhode Islàhd has been re-enacted, so that ail cases arising 
vmder the présent state of the law would be governed by the décision 
of In re Daniels. . ■ 

In the case of In re Worcestér Coùnty, 102 Fed. 808, 43 C C. A. 
63?, Judgei Putnam, in dehvering the opinion of, the court for the. 
Circuit Goùrf of Appeals, remarked : .. . v . 

"Wfi lasre unable to conceive of any prîority to whlch ahy one may be eu- 
titled by the laws of a state uuder section 64 of the bàulîruptcy act, ijnless It 
be a prlprity created by insolvent laws of that character. It is true that 
prlorifii^i are often created by state statutçs relating to the administration 
of ^estâtes df deceased persolis; and also tq, proceedlngs for windingup cor- 
poration»; but such laws are liot of that gênerai character which can be sup- 
posed to -be itvithin the purview of the provision of the b^nkruptcy act which 
Is : coneewnédwtLere. Of course, statutes touchlng assignnients for the beneflt 
of crédltdrsfiinûst i>e classed with insolvency laws, stricstly so ealled." 

This remark of Judge Putnam is criticised as dictum, and Mayer et 
al. V. Hellman, 91 U. S. 496-502, 23 L- Ed. 377, is cited to the point 
that a statute regulating assignments for the benefit of creditors is 
not an insolvency law. This décision, howèver, I; dd not regard as in 
conflict with the view of Judge Putnam that, in determining the ap- 
plication, qf.ssçti.ojî, 64b- ,(5) pi the bankruptcy act, statutes touching 
assignnji.^nts and insolvency laws, strictly so ealled, would stand upon 
substahtialîy Ibe' .sarne, ground. Section 64b (5) is not cbhfined to 
priorities created by! insolVehcy laws.' It expresses the gênerai intent 
of Congress to follow the policy of the state as expressed by its laws 
on the subjeçt of priority. 

It seems to be'very cl'ear that it has been for tnany years the clearly 
defined policy of the state of Rhode Island, as expressed in its former 
and présent gênerai insblVency laws, as well as in the act regulating 
gênerai assignnients, thai:,' wheriever for the benefit of the général 
creditors an attachment is dissolved, the_ costs jlistly accruing prior 
to the moriient of dissolution sbould be regarded as a charge upon 
the funds. •-'■,' 

In pursuing a légal remedy by attachment in the state of Rhode 
Island,, cfèdîtçrs hâve well understood' that this remedy was subject 
to défeat oii)y by stattttory provisions for the distribution of the at- 
tached prôpéfty among thé creditors, with the invariable incident of 
compensation to -the attaching creditor ior hisaccrued, costs. What' 
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«ver différences there may be between the provisions of a gênerai in- 
solvency law and an act regulating assignments at common law in 
respect to the discharge of the debtor, etc;, yet there is a substantial 
resemblance between the provisions of the gênerai insolvency law of 
the State and the law touching gênerai assignments in respect to the 
rights of creditors whose attachments are dissolved in favor of the 
gênerai body of creditors. 

It is évident that Judge Putnam had clearly in mind the différence 
between the assignment laws and the insolvency laws when he said 
in effect that they must be classed with insolvency laws in giving effect 
to section 64b (5) of the bankruptcy act. It is true that in the présent 
■case there had been no assignment for the benefît of creditors, but the 
récognition by the United States court of priorities under the laws 
of the State is hot dépendent upon acts of the parties under state laws, 
but rather upon the existence of statutes clearly defining the policy of 
the State under circumstances similar to those arising under the bank- 
ruptcy administration. 

While the question is not free from difficulty, the difficulty is perhaps 
not différent from that which arose upon the original question decided 
by this court in the case of In re Daniels. There the insolvency law 
of the state was suspended in its opération upon the actual case before 
the court, but it stood upon the statute book as a law operative upon 
cases not within the bankruptcy act. The gênerai terms of section 
64b (5) were applied to the case before the court by référence to a 
law of the state suspended in its application to the particular case 
brought within the jurisdiction of the bankruptcy court, but existing 
as the declared policy of the state as to the rights of an attaching 
creditor upon the dissolution of hîs attachment, having the force of 
operative law, however, only in those cases still left within the juris- 
diction of the state court. 

I am f urther of the opinion that upon a question of doubt we should 
lean to that construction which is in accordance with clearly declared 
local policy, especially when such construction is équitable in resuit. 
It seems to be the policy of the bankruptcy act to recognize both ex- 
emptions and priorities created by the state law, though this leads to 
some diversity in the administration of the bankruptcy act in various 
jurisdictions. Holden v. Stratton, 198 U. S. 203, 25 Sup. Ci. 656, 
49 L. Ed. 1018. 

The décision of the référée is affirmed. 



In re NATIONAL WIKE CORP. 

(District Court, D. Connectieut. January 8, 1909.) 

No. 1,814. 

1. Sales (§163*)— Contbact—Completion— Subséquent MoDincATioîT. 

Where an order for wire had been given In accordance with a cpntraet 
of sale, a mère Intimation in the order that there was a possiblUty that 
at a later date a change in sizes mi^ht be seasonably suggested In aceord- 

•For other cases see same tppic & § nOmbbb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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; ^anee wlth the custom of thé trade was not: a breach of the con tract by tlie 
• -bwer. 

[Ed.Note.-^For othçr casçs,. see Sales, Dec. Dig. § 163.*] 

2. Banketjptcy (§ 318*)— Bbeach of Oontbact— Damages. 

Where a bankrupt, prior to the appointment of recelvers, had put claini- 
ant to considérable troubla coneerning a contract for the sale of wire, 
and the recelvers and the bankruptcy adjudication aceomplished a com- 
plète breach of the contract, clainiant was entitled to the allowance of 
an award of damages therefor in the bankruptcy proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 479 ; Dec. Dig. 
I 318.*] , 

3. Bankruptcy (§ S18*)--Bbeach of Contbaot— Measuee of Damages. 

After bankrupt's breach of a contract for the sale o£ wire, claimant dl- 
verted to some extent wire ordered in advanee from another company for 
other uses from its original destination in order to protect the worst 
places of claimant's business caused by the breach. Held. that claim- 
ant was not thereby réquired to accept the price paid for such wire as a 
basis of its damages for breach of the bankrupt's contract. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 479; Dec. Dig. 
§318.*] 

In Bankruptcy. 

The following is the certificate of the référée as to the claim of the 
Clark Bros. Boit Company. 

I, Henry G. Ne^Yton, one of the référées of said court in bankruptcy, do 
hereby certify that, In the course of said proceedings before me, there arose 
a question as to the allowance of the clalm of Clark Bros. Boit Company. 

July 19, 1906, the bankrupt made a contract, a copy of whieh is hereto ap- 
pended, to furnish to Clark Bros. Boit Company 500 tons, of 2,000 pounds 
each, bright or annealed and cleaned Bessemer or basie boit wire before Janu- 
ary 1, 1907. The orders specified on the list anuexed hereto were not fllled. 

About, the same tlme with said agreement of the bankrupt, Clark Bros. 
Boit Company had made a contract with the American Steel & Wire Company 
for 500 tons to be furnished ou or before July 1, 1907. At the tlme of making 
thesè two agreements, they had orders whlch would require the whole 1,000 
tops* 

It was customary for them. In July, to accept orders runnlng through the 
year following,' and the 1,000 tons was what they expeeted would be needed 
to enable them to fill their orders for the year ; and the whole 1,000 tons were 
in faet so needed. By reason of the failure of the National Wire Corporation 
to flll their orders, they were obliged to use neariy the whole 500 tons, which 
they were entitled to receive under the agreement from the American Steel 
& Wire Company, during the latter part of 1906. 

On December 15, 1900, they gave an order, as appears on tlie mémorandum 
of unfilled orders annexed to the proof of clalm. With this order was sent a 
letter as follows: 

"Dec. 15, 1906. 
"National Wire Corp., New Haven, Conn. 

"Gentlemen: Referring to récent correspondence In référence to amount 
of tonnage on contract not speelf ed for, we enclose orders aggregating 250 
tons, which Just complètes our contract. We, understand that you are not in 
position to ship this promptly, and that being so it may be possible that we 
will hâve to change some of the sizes later on to agrée with our requirements, 
at such time as you can deliver same. 

"Yours very truly, [Stamped] Clark Bros. Boit Co." 

It was the Intefltlon of Clark Bros. Boit Company, in giving this order, to 
change the items frorn' tlme to time, as they might hâve occasion, as to any 
part thereof which had not been furnished at the tlme of the change. It is 

•For other caseB see same toplc & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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custoniary in the trade to allow such changes where tlie purclmser has occa- 
sion to malie ttiem. 

Deceml)er 19, 1906, temporai'y receivers were appointed by tlie superior 
court for New Haveu county for tlie National Wire Corporation, and the 
appointment was confirmed a stiort time thereafter ; and, on January 6, 1907, 
the receivers notified Clark Bros. Boit Company that they would probably 
not be able to fill their orders. 

March 26, 1907, Clarli Bros. Boit Company made an agreement with the 
American Steel & Wire Company for 500 tons bf wire at the price of $2 for 
bright Bessemer, $2,10 for bright bàsic, and $2.10 for annealed and cleaned. 
This agreement of March 26, 1907, Clark Bros. Boit Company were obliged to 
make in order to obtain the wire whieh they would hâve received if the agree- 
ment wlth bankrupt had been carrled ont. The additional expeuse which 
Clark Bros. Boit Company were obliged to pay for wire was 30 cents per 
hundred pounds for bright Bessemer, 35 cents per hundred for bright basie, 
and 35 cents per hundred for annealed and cleaned. 

There was no time. between the time when they had reason to believe that 
bankrupt would not fulflll its agreement and March 26, 1907, when the price 
of wire in the market was less than that which they agreed to pay In their 
contract of March 26, 1907. Whether there was any time during this period 
iit which a contract for .500 tons could be made for a less price was not 
fltherwise proved, and It was not shown whether there w&s any time during 
said period at which the market price of wire was less than it was on March 
20, 1907. 

Claimant used its I)est judgment and discrétion for obtainiug the wire 
necessary to rejjlace that agreed to be fumished by bankrupt on the best 
terms obtainable. 

I flnd that the damage suffered by failure to fulfiU the contract of the 
Katlonal Wire Corporation was: 

578.000 Ibs. Bright Bessemer. Cd. ..30 per hundred. advanee... =$1,734 00 
30.000 ibs. Bright Basic, (ii .3.-> per hundred, advanee = 105 00 

344,284 Ibs. Annealed and Cleaned, @ .35 per hundred, ad- 
vanee = 1,204 99 



$3,043 99 
And I allow the claim of Clark Bros. Boit Company at $3,043.99. 

Mr. Beach made three clalms: (1) ïhat the claim should only be allowed 
iipon the orders prier to December 15, 1906. (2) ïhat Clark Bros, Boit Com- 
pany having used the wire contracted for from the American Steel & Wire 
Company under their contract of July, 1906, the damage should only be com- 
puted at the price mentioned In that contract, which would be a différence 
of .15 per hundred pounds. (3) That the contract of March 26, 1907, did not 
constitute any proper measure of damage, and that such contract should be 
entirely disallowed. 

Thèse claims were overruled, the référée holding that Clark Bros. Boit 
Company were entitled to compensation for the wire not being furnished, and 
that such compensation should be measured by the price which they had to 
pay for additional wire In conseauence of such failure; and that they were 
not obliged to base their claim upon the price named in the contract with 
the American Steel & Wire Company, which had already been entered into, 
and ail of which they would need in addition to the wire specified in the 
contract of Clark Bros, Boit Company with the National Wire Corporation. 

William H. Ely, for claimant. 
Edward A. Harriman, for trustées. 

PLATT, District Judge. Just a word supplementing the décision 
of the référée. I think that the order of December 15, 1906, was a 
spécifie compliance with the terms of the contract. It is unimportant 
that, after the order had been given in spécifie form, the claimant vol- 
nnteered a statement infimating a possibility that at a later date a 
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changé in sizes might be seasonably sugfgested. The wiré cônipany 
iipon receipt of the letter of December 15th was in possession of ail 
data necessary to enable it to carry out its bargain. We are not 
concerned' with what might hâve happened at some later, remote, un- 
certain date; 

In the light of my views about. the fîrst point, it is iiseless to discuss 
the question of the effect of trade customs upon contracts. i The receiv- 
ers repudiated the contract. The rights of the claimant against the 
receivers, if they had continued in power, is oné thing, but its rights 
against the trustées in bankruptcy is quite another thing. 

It is not too clear that, with such a state of facts pregented as we 
hâve hère, the Suprême Court of Connecticut wpuld say that the 
claimant could not pursue its clairti for damages upon contract broken 
against the receivers. It will be observed that on page 39 of 76 Conn. 
and page 603 of 55 Atl. (Wells v. Hartford Manilla Co.) the court 
uses this language: 

"We do not, however, wish to be understood as sayiiig that there may not 
be fréquent cases where the act of a receiver In not adopting an execntory 
contract would entall such Injury upoh the other party to the contract, by 
reason of what he had already done under it and relyhig upon the faith that 
It would be carrled out, that a claim against the estate would, upon the 
jirinciples of equity and good conscience whieh underlie receiversliip proceed- 
ings, be recognized and allowed. There are, however, no such éléments of 
damage in this case." 

Equity and .good conscience would seem to be valuable assets in the 
hands of the présent claimant at this particular juncture. 

I decided a case involving the breach of an executory contract on 
March 7, 1907; It will be found in Re Spittler (D.' C.) 151 Fed. 942, 
I was not then compelled to pass upon the spécifie question of whether 
an adjudication per se would work a breach of such a contract, but in- 
timated that Twould so hold, if the emergency ever arose. See 151 
Fed. 943. I am not sure now that I am forced to that point. 

As above suggested, the state receivers repudiated the contract. 
Prior to the receivership, the National Wire Corporation backed and 
filled, and put the claimant to much trouble and expense. The receiv- 
ers emphasized the trouble, and at last the adjudication put on the 
finishing touches. 

I think the contract of March 26, 1907, does furnish a bâsis for the 
court to work upon in arriving at a just estimate of the damage suf- 
f ered by the claimant. Because the steel ordered in advance from the 
American Wire Company for other uses was to some extent diverted 
from its original destination to tide over the worst spots in the claim- 
ant's business, cannot, as I view the matter, put tli,e claimant in a posi- 
tion where it must accept the price paid for that steel as the basis of its 
loss on this broken contract. 

With apologies for haste, the décision of the référée is alfirmed. 
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BNELLING et al. t. RICHARD et ta. 
(Circuit Court, & D. New ïork. January 25, 1909.) 

1. Parties (§ 75*)— Defect or Pabties— Objection— Time to Raise. 

An objection that there Is a defect ot parties défendant and a mlajolnd- 
er of parties plalntlff should not be raised on a motion for prellmlnary In- 
junctlon, but on plea, answer, or demurrer. 

[Ed. Note. — For other cases, see Parties, Cent. DIg. 5 115; Dec. Dlg. i 
T5.*] 

2. Equitt (f 149*)— Bill et Stockholdees— Pabties. 

Where, In a suit by stockholders against défendants as corporate di- 
rectors, the only relief prayed was that défendants be enjoined from Is- 
sulng any of the company's new stock wlthout first givlng complalnants a 
reasonable opportunlty to take their proportionate share, and from votlng 
or permltting any one to vote any such stock that may hâve been Issued 
in violation of complalnants' rlghts, complalnants had a common interest 
In such relief, and could properly be Joined In a single bill. 

FÉd. Note. — For other cases, see Equlty, Cent Dig. § 368; Dec. Dlg. { 
149.*] 

3. Coepoeations (§ 158*) — New Stock— Rights op Existino Stockholdeks. 

Dlrectors of a corporation are not entltled to Issue new stock wlthout 
giving the majority stockholders a préférence right to subscribe for their 
proportionate share thereof. 

[Éd. Note. — For other cases, see Corporations, Cent Dlg. § 589; Dec. 
Dig. § 158.*] 

4. Coepoeations (| 158*)— New Stock- Issttance— Riqht to Subsceibe— Pee- 

li1i1naey injunction. 

Where dlrectors of a corporation sought to issue new stock wlthout giv- 
lng the old majority stockholders a reasonable opportunlty to subscribe 
for their proportionate share, in order that the eontrol of the corporation 
might be wrested from them, such stockholders were entltled to a pre- 
llmlnary Injunction restralnlng the issuance of the stock wlthout giving 
complalnants such an opportunlty, and from votlng or permltting any one 
to vote any of the stock that had been Issued. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 587-592; 
Dec. Dig. § 158.*] 

Lawrence & Lawrence, for complainants. 
Parker & Wagner, for défendants. 
Lucius L. Gilbert, for Moran. 

WARD, Circuit Judge. The défendant Marine Manufacturing & 
Supply Company has an authorized capital of 1,000 shares, of $100 
each, of which 700 shares hâve been issued; complainants owning 351. 
The amended bill allèges that Frank Richard, Abraham, H. N., and 
E. W. Du Bois, and Robert J. Noble, a majority of the directors, 
purposed at the last annual meeting of the directors, to be held Decem- 
ber 33, 1908, to sell, without giving the complainants an opportunlty 
to subscribe for their proportionate share thereof, enough of the un- 
issued stock to themselves or their nominees, or to some friendly 
person who would vote in their interest, in order to eontrol the annual 
meeting for élection of directors, to be held in January, 1909, and 
deprive the complainants of their right as majority stockholders to 
eontrol the company. December 23d this court issued an order to 

*For other c&seB see same topic & § numbbb In Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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show cause why the said directors should not be enjoined, together with 
an order restraining them in the meantime from issuing any part of 
the unissued capital stock, and , from voting on any such stock pre- 
viously issued. The persons who went to the office of the company 
for the purpose of serving this order were not admitted until after a 
résolution had been adopted by the vote of four of the directorS' above 
named against two, accepting the application of one Moran for 50 
shares of the unissued stock. Immediately, after the meeting closed, 
and before any certificate was signed or any notice of acceptance given 
Moran, the défendant directo.rs were served. The amended bill prays 
that the corporation and the directors be enjoined from issuing any 
of the new stock without first afïording complainants a reasonable op- 
portunity to subscribe therefor in proportion to their présent holdings. 
This is their right, and if they avail themselves of it they will retain 
control of the company. Stokes v. Trust Go., 186 N. Y. 285, 78 N. E. 
1090,_ 13 L. R. A. (N. S.) 969. 

It is objected by the défendants that there is a misjoinder of parties 
plaintiff, in that each complainant must bring a separate action to assert 
his own right, and also that there is a defect of parties défendant, in 
that Moran is a necessary party. The proper time to raise thèse ques- 
tions is upon plea, answer, or demurrer. Still I may say that, if the 
bilî sôught to enforce the right of the complainants to subscribe, the 
objection of misjoinder might be good. But the reHef asked is sim- 
ply that the défendants be enjoined from issuing any of the new stock 
without first giving the complainants a reasonable opportunity to take 
their proportionate share, and from voting or permitting any one to 
vote any such stock that may hâve been issued. The complainants 
hâve a common interest in this relief, and it can appropriately be 
granted upon the same évidence and in the same decree. Brinker- 
hoff V. Brown, 6 Johns. Ch. (N. Y.) 139; Sheldon v. Keokuk Co. 
(C. C.) 8 Fed. 769 ; Barr v. New York, Lake Erie & Western R. R. 
Co., 96 N. Y. 444; Bradley v. Bradley, 53 App. Div. 29, 65 N. Y. 
Supp. 514; Home Insurance Co. v. Virginia Co. (C. C.) 109 Fed. 681. 
_ If Moran's application was accepted for the purpose stated in the 
bill, the proceeding was in the highest degree inéquitable. Whittaker 
V. Kilby, 55 Mise. Rep. 337, 106 N. Y. Supp. 511 ; Elliott v. Baker, 
194 Mass. 518, 80 N. E. 450. Before any notice of acceptance was 
given to Moran, and while the défendants had an opportunity to with- 
draw the acceptance, they were served with the order of the court. It 
is doubtful whether, under thèse circumstances, there was any ac- 
ceptance binding on the company. Cook on Corporations (6th Ed.) 
§ 66. 

It may be that the directors complained of hâve, as they say in 
their affidavits, no interest in the stock which Moran applied for, and 
that there was no agreement as to how he should vote it. Still I hâve 
sufficient doubt as to whether, notwithstanding this, their principal 
motive was not to deprive the complainants, as majority stockholders 
of the company, of their control, and to get control themselves, to leave 
the question for détermination at final hearing. 

It may be that, notwithstanding the foregoing, a bona fide sub- 
scriber would hâve a right to his stock, and complainants would be 



THE G. N. HANNOLD. 637 

left to whatever other remédies they might hâve. Moran, however, 
is not a party, and on the aiEdavits submitted I am not satisfied that 
he was a bona fide subscriber. 
The motion for a preliminary injunction is granted. 



THE G. N. HANNOLD. 

THE MOLLIR 

(District Court, E. D. Pennsylvania. Januàry 9, 1909.) 

Nos. 51 and 54. 

TOWAQE (§ 15») NEGLIGENCE OF TUO. 

The dumping by a lighter o( her deck cargo of Iron ore wliile In tow 
held, under the évidence, to hâve been due to her unseaworthiness by 
reason of water in her hold, whieh rendered her Hable for the loss, and 
not to any négligence on the part of the towlng tug. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 36; Dec. Dig. 
§ 15.*] 

In Admiralty. On final hearing. 

Francis S. Laws, for Hbelant. 

Henry R. Edmunds, for the G. N. Hannold. 

John F. Lewis and Francis C. Adler, for the Mollie. 

HOLLAND, District Judge. The Pennsylvania Sait Manufactur- 
ing Company filed its libel against the lighter Hannold to recover the 
value of the cargo of ore which was dumped into the Delaware river, 
off the end of Pier No. 92, on the Philadelphia side, by reason, as al- 
leged, of the unseaworthiness of the boat. To this libel an answer was 
filed by the owner of the Hannold, denying unseaworthiness of the 
lighter, together with a pétition asking that the steam tug Mollie be 
made a party to the proceedings, and charging that the loss of the 
cargo was due to the négligent towage of the tug Mollie in attempting 
to tow the lighter out into the river on August 10, 1904. 

The Hannold was constructed for the purpose of carrying cargo on 
deck. Her deck length was 106 feet, and beam 26 feet, and it was 
square at both ends. On the bottom she was 84 feet in length and 
25 feet beam. Upon the morning of August 10, 1904 she was loaded 
on deck with a cargo of 437 tons of iron ore. At 6 :45 o'clock on the 
morning of this date the tug Mollie arrived to tow the lighter from the 
dock in which she was moored to Mantua Creek, N. J., there to deliver 
her cargo to I. P. Thomas & Sons Company. The captain and a 
laborer, whom he had employed, had been pumping water out of her 
hold ail night, and at 6:45 o'clock in the morning, when the tugboat 
arrived, the captain of the latter asked the captain of the lighter 
whether he was "ready to go to Mantua Creek, and he (captain of 
the lighter) said he was ail right and ready to go." The tug passed 
a line to the lighter, and the captain thereof made it fast to the stern' 
port cleat. She was then towed some distance out of the dock, when 
the captain of the lighter suggested that it be changed to the stern 

•For other cases see same topic & ! numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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starboard cleat, which was donc, and the tug proceeded to tow the lat- 
ter into the stream. When a point was reached about 150 feet from 
the end of the wharf the Hghter suddenly took a list to starboard, 
turned over, and dumped her cargo into the river. 

The défense that the tug was neghgent in not taking the barge along- 
side is not sustained by the évidence, as I am not convinced that the 
tug could hâve, with safety, gotten alongside with the lighter and the 
other boats in there at the time; nor is there sufficient to show that 
the MolHe was at ail négligent in towing the lighter eut with only 
one hawser to her starboard cleat, as the évidence of the experienced 
tugmen is to the eflfect thafit was a proper mode of procédure under ail 
the circumstances surrounding the lighter at the time; nor does the 
évidence show that the lighter listed because of its having struck the 
south Pier No. 93, or touched bottom on the shoals opposite to the 
latter pier. The lighter had dried out considerably, so that her seams 
both on the sides and ends had opened. After about 100 tons were 
placed aboard, which. gave her a draft of something over 3 feet, the 
captain noticed she was leaking badly, and when the entire cargo was 
aboard there was about 10 inches of water in her hold. At the sug- 
gestion of some one on the wharf she was moved over to the north 
pier in deep water. She had touched ground on the port side at the 
wharf where she was loaded; but the captain claimed that after she 
was moved to the north pier the leaking ceased. 

■ The évidence as a whole convinces me that the lighter was unsea- 
worthy, and that, notwithstanding the pumping that was donc during 
the night and the claim that the barge was constructed with keelsons 
sufficient to prevent the water from causing her to list, yet there is 
no other explanation for the sudden listing and turning over of the 
barge, other than that she was not in a sufficiently seaworthy condi- 
tion to stand up under the deck load placed upon her, by reason of the 
fact that the water in her hold, whether much or little, was sufficient 
to cause her to capsize. The weather was clear, there was little or 
no wind, and the river was perfectly smooth. The lighter was being 
towed out into the stream as carefully as it was possible to do; the 
captain of the tug, according to the évidence, observing the usual 
method of performing this preliminary work before towing the lighter 
to its destination. 

The Hannold was built to carry its load on deck, which was 106 
feet by 26 feet beam, and the bottom 84 by 25 feet beam, with a draft 
of 8 feet when loaded to her full capacity, to wit, 500 tons. Upon 
the day in question she was loaded with a cargo of 437 tons. A lighter 
so built and so loaded would naturally be topheavy, and, being 22 , 
feet shorter in th& bottom than her deck dimensions, would naturally 
require care on the part of those in charge to see that she was en- 
tirely seaworthy at the time to receive a cargo on deck within 63 tons 
of her full capacity. She failed to stand up under this load on her 
deck, and, when taken together with the fact that she had been leaking 
and pumped ail night, it is very évident that there was sufficient water 
in her hold to cause the trouble. 

The facts in the case of Nord-Deutscher Uoyd v. Insurance Co., 
110 Fed. 420, 49 C. C. A. 1, were similar to those in the case at bar. 
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The case of The Warren Adams, 74 Fed. 413, 20 C. C. A. 486, is also 
important in connection with the facts in this case. See, also, The 
Millie R. Bohannon (D. C.) 64 Fed. 883. 

A decree, therefore, will be entered in favor of the Pennsylvania 
Sait Manufacturing Company, libelant, against the lighter G. M. Han- 
nold for the full amount of the claim, together with costs. 



In re W. S. .TENXINGS & CO. 
(District Court, N. D. Georgin, W. D. Jauuary 7, 1009.) 

Bakkhuptcy (§ 400*)— Claim of Exemption— Time fob Making. 

Where an exemption Is sought by a baukrupt out of partiievslnp prop- 
erty, tlie right to wliicli under the state law is doubtful. the applicant 
must at least comply strictly with tlie law and nialie the application 
seasonably and in cont'ormity with the rules aud practice in bankruptcy. 

[Ed. Note. — For other cases, see Bani^niptcy, Dec. Dig. § 400.*] 

In Bankruptcy. On review of referee's décision disallowing claim 
of exemption. 

James G. Parks, for applicant. 
Bowden & Goldstein, for trustée. 

NEWMAN, District Judge. There having been no claim of exemp- 
tion made in the schedules filed by the above bankrupt partnership, 
after the first dividend had been declared and paid to creditors, the 
wife of one of the members of the bankrupt firm, Mrs. W. S. Jennings, 
made application to the refaree for leave to amend the schedules by 
claiming an exemption of $1,600 for the family under the Georgia 
Constitution and laws. The estate of the bankrupt firm had ail been 
reduced to cash, and there was less than $1,600 in the hands of the 
trustée in bankruptcy at the time the application was made. Subse- 
quently Mrs. Jennings amended her application and asked that $300, 
the amount of what is called the "statutory homestead" in Georgia, be 
allowed her, and that the same be invested in household, kitchen fur- 
niture, and provisions, a schedule of the same to be filed with the trus- 
tée as soon as such investment was made. 

This court, in Re Camp (D. C.) 91 Fed. 745, followed doubtfully 
the décisions of the Suprême Court of the state holding a partner en- 
titled to an exemption out of partnership assets. There is a full dis- 
cussion of the matter in the Camp Case, and it need not be repeated 
hère. Certainly, in view of what was there stated, and also in view of 
the opinion now entertained, the right of a partner, even when applica- 
tion is made at the proper time and in the proper way, for a homestead 
exemption out of partnership assets, should be strictly construed as 
against such application. 

In this case the référée finds varions informalities in the applica- 
tion made by Mrs. Jennings to amend the schedules and to hâve the 
allowance of the exemption made, but finds finally that the application 
was made too late, and that to grant it would work injustice to a num- 
ber of creditors who-had proven their claims after the first dividend 

*For.oth.er cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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had been allowed and paid, and that to allow the exemption would 
defeat their right to be placed upon an equality as to payments of 
dividends with the other creditors who had already received the divi- 
dend. I think the référée found correctly. Where an exemption is de- 
sîred in a bankruptcy case out of partnership assets, the applicant 
should at least conform strictly with the law and make the appHcation 
seasonably and in conformity with the rules and practice in bankruptcy. 
The action of the référée is approved. 



THE WHITE SEAI/. 

(District Court, E. D. Pennsylvania. January 4, 1900.) 

No. 44. 

ADMXEALTr (§ 57*) — Ekfobcement op Dbceee— Patuent bt Sueety— Right 
TO Execution. 

Evidence held insufflclent to show that the surety on a stipulation for 
the release of a vessel Ubeled for salvage agreed to look to the insurers 
alone for indemnity and release the owners, whlch precluded it from 
the right to issue exécution against the latter on paynient of the decree. 

[Ed. Note. — For other cases, see Admlralty, Dec. Dig. § 57.*] 

In Admiralty. Rule by respondents to set aside exécution. 
See 163 Ped. 642. 

Thomas Stokes, for libelant. 

William White and J. Lawrence Wetherill, for respondent. 

J. B. McPHERSON, District Judge. This is an efïort by the own- 
«rs of the launch to use paroi testimony for the purpose of escaping 
the conséquences of two written contracts, namely, the application to 
the surety company, entered into on August 31, 1904, and the stipula- 
tion entered into on November llth of that year. I hâve read and con- 
sidered the dépositions taken in support of the rule, and I do not think 
it necessary to say more than to pronounce them insufficient to accom- 
plish the resuit sought by the respondents. No doubt the surety com- 
pany knew that the insurance companies were interested in the action 
from the beginning, for it took their obligations as collatéral security 
for its own undertakings ; but in my opinion the évidence does not 
establish the fact that it accepted the companies as a substitute for the 
présent respondents, and agreed to look only to the companies for 
reimbursement in case it should be obliged to pay the salvage that was 
clemanded by the tug. Such payment in part it has been compelled to 
make, and it was therefore entitled to hâve the decree marked to its 
use, and to issue exécution thereon to recover this sum from its prin- 
cipal, upon whom rested the primary obligation to pay the salvage 
award. 

The rule to set aside the exécution is discharged with costs, and it is 
now ordered that the money in court be paid to the surety company. 

*For other cases see saine topic & i numbeb In Bec, & Am. Digs. 1S07 ta date, & Rep'r Indexes 
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MATOR, ETC., OF BALTIMORE r. STATE OF MARTLAND, to Use ot 

HUTCHISON et al. 

(Circuit Court of Appeals, Fourth Circuit. November 5, 1908.) 

No. 811. 

1. Appeai, and Ebeob (§ 730*) — Assignments op Ebbob— Spécification of 

Erroes. 

To comply with tlie rules of the Circuit Court of Appeals, assignments 
of error based on Instructions should point out the particular errors re- 
lled on. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. DIg. § 3013; 
Dec. Dlg. § 730.*] 

2. Municipal Coepoeations (§ 796*) — Stbeets— Danqbbous Obstbtjctions— 

DuTY TO Guaed. 

It Is the duty of a dty to make and keep its highways reasonably safe 
for public travel by day or nlght, and if, in constructing or repalrlng 
such highways, It créâtes dangerous conditions, It Is its duty to provide 
such guards or barriers or other safeguards as would be ordinarily and 
reasonably sufficient to protect persons lawfully uslng the hlghway in 
the exercise of proper care from injury therefrom. 

[Ed. Note.^For other cases, see Municipal Corporations, Cent. DIg. 
§ 1655; Dec. Dlg. S 796.*] 

3. Municipal Cobpoeations (§ 821*) — Excavation in Steeet— Liabilitt fob 

Injueies t0 Peeson. 

A City In constructing a bridge made an excavation 25 feet deep Into 
and along a street at a curve therein, Into which an automobile ran 
in the night and a passenger therein was klUed. Red llghts had been 
placed around the excavation, but there was testimony tending to show 
that to a person approachlng there appeared to be a row of lights on one 
side of the roadway and one light on the other, and that the driver of 
the car, misled by such appearance, ran between the two and so into 
the excavation. Held, in an action to recover for the death of the pas- 
senger, that the question whether défendant or its servants exercised 
proper care In placing the llghts, or In reasonably safeguarding the 
place in other ways, was properly submltted to the jury. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. 
I 1749; Dec. Dig. § 821.*] 

4. Négligence (§ 92*) — Imputed Négligence — Négligence of Dbiveb of 

Vehicle Imputable to Occupant. 

In an actioo to recover for the death of a passenger in an automobile, 
whlch ran Into an excavation In a street alleged to bave been negllgently 
left unguarded by défendant city, the négligence of the driver of the 
car, if any, could not be Imputed to the deceased. If the jury belleve the 
accident oecurred because of the failure of the clty to properly safeguard 
its streets, unless he was himself chargeable wlth négligence contributing 
to the accident. 

[Ed. Note.— For other cases, see Négligence, Cent Dig. §§ 142, 143; 
Dec. Dlg. § 92.*] 

Boyd, District Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

This Is an action at law nrought by the state of Maryland, to the use 
of Frances C. Hutchlson, wldow of John C. Hutchison, deceased, and his 
four infant chlldren, Bessie Louise Hutchison, Catherine Hutchlson, George 

•For other cases see same toplc & 5 numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
166 F.— 41 
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Hutchîson, and Lois Hutchison, agalnst the inayor and clty council of Balti- 
more, Md.i for damages sùstalned by the équitable plalntiff as ttie resuit of 
the death of said John C. Hutchison in an accident caused by the alleged nég- 
ligence of the défendant in leaving unguarded a portion of Merryman's lane, 
a public highway of the eity, at or near the Stony Bun embankment, while 
constructing a bridge. 

The plaintlfC's case, In effect, is that at the time of the occurrence the city 
was engaged in the construction of a large stone or concrète abutment over 
the tracks of the Maryland & Pennsylvaaia Railroad, on Merryman's lane, 
a public highway in Baltimore oity, and was engaged in other similar work 
of construction and tepair on the Une of Merryman's lane, near sald 
embankment, and In the progress of the work the city removed the earth 
adjacent to the south side of Merryman's lane, leaving a steep embankment 
or declivity extending along the south side of the roadway for several hun- 
dred feet, at or near the point at which the work was proceeding; that It 
was the duty of the city to protect the sald roadway at the point overlook- 
ing the embankment, so as to protect and safeguard the public f rom accident 
while traveling along the highway ; that the clty negligently and carelessly 
failed to perform its duty in the premlses, and left the roadway insufficiently 
protected; that In conséquence said John C. Hutchison, deeeased, a citizen 
of the State of Pennsylvanla, a passenger In an automobile owned and driven 
by one Frank X. Hooper, lawfuUy and with due care proceeding westwardly 
along said roadway, known as "Merryman's Lane," at or about 8 o'clock p. 
m. on October 1, 1007, the automobile (eontainlng said Hutchison and Hooper) 
was precipltated and thrown over the embankment, whereby Hutchi- 
son sustained Injuries resultlng in his death in a few moments after the 
accident; and that the accident was whoUy caused by the acts and négli- 
gence of said eity, without any négligence on the part of Hutchison, or on 
the part of Hooper, dlrectly thereunto contributing. 

The défendant pleaded net guilty; issue was joined, and trial had result- 
lng in a verdict in favor of the plalntiff for the sum of $8,500, duly appor- 
tioned, pursuant to the laws of Maryland, among the widow and chlldren by 
the jury. 

Upon thls verdict judgment was entered In favor of the plalntiff, and the 
mayor and city council of the city of Baltimore sued ont this wrlt of error. 

The asslgnments of error ail relate to the giving of certain instructions 
offered in behalf of the plalntiff, and the refusai to glve certain instructions 
oflEered by the défendant by the trial court, which instructions so given and 
rejected wlll be set eut In fuU herein, with a view of understandlng them 
as a whole. 'They are as foUows: 

"First. That the Circuit Court of the United States in and for the District 
of Maryla,nd erred in granting the prayers offered by the plalntitts. In the 
above-entitled cause, as foUows: 

"(1) It being admitted that Merryman's lane at the tlme of the happening 
of the accident mentloned in the évidence was a highway of Baltimore city, 
the jury are Instructed that it was the duty of the défendant to keep the 
said highway reasonably sale for public travel by day and by night, and If 
they flnd that Merryman's lane at the time and place at which the said acci- 
dent occurred was not reasonably safe for night travel by reason of the ex- 
cavation adjacent thereto, then it was the duty of the défendant to exercise 
by its agents and servants reasonable care and skill to provide safeguards 
sufflcient to warn the traveling public of danger, andto protect them agalnst 
it; and if the jury flnd that the défendant dld not so exercise the same 
at the time and place aforesaid, but then and there omltted to proyide such 
guards,, ligl;its, Qr barriers, or such other safeguards as would be ordinarily 
and reisonàbly sufflcient to wam and protect persons using the highway at 
night exerclsing reasonable care and prudence in the case, and further flnd 
that in conséquence thereof John C. Hutciiison was killed while properly using 
the said highway at night, and exerclsing reasonable care, then the verdict 
of the' jury must be for the plalntiff. 

"(2) It belng admitted that the excavation adjacent to the public highway 
of Baltimore city, known as "Merryman's Lane," mentloned in évidence, was 
made by the défendant, the jury are Instructed that it was the defendant's 
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duty to exercise such care and sklU as would hâve been exercised under ail 
the elrcumstances by an ordlnarily prudent person to protect persons uslng 
the hlghway against accident by day or by nlght by reason of the sald excava- 
tion; and if the jury find that at the time and place of the accident of 
October 1, 1907, the défendant did not exercise such care and skill, but omit- 
ted to provide such lights, barriers, or other safeguards as would be ordl- 
narily and reasonably sufflcient to warn and protect persons using the said 
highway at nlght from accident by reason of the said excavation, and that 
in conséquence thereof the said Hutchison lost his life while properly using 
the said highway, and exercising such care as an ordinarily prudent person 
would hâve exercised under the circumstances, then the verdict of the jury 
should be for the plaintiff. 

"(3) The jury are instructed that although they may flnd that the employés 
of the défendant placed certain red lamps in Merryman's lane at or near 
the Stony Run embankment, yet if they find that the said red lamps were so 
arranged as to deceive a person of ordinary prudence and intelligence and 
to cause him to mistake the true course and boundary of the highway, and 
shall further flnd that the deceptive arrangement of the said red lamps was 
due to the failure on the part of the defendant's employés to exercise that 
degree of care and skill in the promises which an ordlnarily discreet and 
prudent person would hâve used, and if they also find that the sald accident 
mentioned in the testimony was directly caused by such deceptive arrange- 
ment of said lamps, then the verdict of the jury should be for the plaintifl:, 
unless the jury further find that John C. Hutchison was liimself guilty of 
négligence directly contributing to the happening of the accident. 

"(4) If the jury shall find the arts stated In the plaintlfC's first prayer, and 
shall further find that John C. Hutchison was at the time of the accident re- 
sulting in his death a passenger and invited guest in an automobile owned 
and then driven by one Frank X. Hooper, and that the said Hutchison was 
not driving or partiel pating in the driving or management thereof, then, even 
though the jury may flnd that the said Hooper was personally guilty of négli- 
gence In the management and control of the said automobile contributing to 
the accident, yet his négligence cannot be imputed to the said Hutchison, and 
forms no bar to the plaintifC's right of recovery in this case; provided the 
jury shall flnd that the said Hutchison was not himself guilty of négligence 
contributing to the happening of the accident resulting In his death, and 
provided the jury shall flnd that the accident was in conséquence of the 
failure of the défendant to use ordinary and reasonable care to insure the 
safety of ordinary travel on said highway in its then condition. 

"(5) The jury are instructed that the expression 'reasonable care and skill' 
or 'reasonable care,' as used in the plaintifC's first prayer, means that degree 
of care, caution, and skill which under ail the circumstances of the case 
might be reasonably expected of ordinarily prudent persons in the situation 
of the respective parties at the time of the accident mentioned in the évidence. 

"(6) If the jury shall find for the plaintitf they are instructed that in 
assessing the damages tliey may estimate the reasonable probability of 
the duration of the life of the deceased, and give to the équitable plaintifCs 
such pecuniary damages as the jury may find they hâve respectlvely sufCered 
or will suffer as the direct conséquence of the death of said deceased, and 
as the jury may find reasonable under the circumstances ; that for his chil- 
dren the prospective damages may be estimated to their attainment re- 
spectlvely of the âge of 21 years, and for his widow to the end of the proba- 
ble duration of the joint lives of the deceased and herself. 

"Second. That the Circuit Court of the United States in and for the District 
of Maryland erred in rejecting the prayers offered by the défendant in the 
above-entitled cause, as follows: 

"(1) The jury are instructed that the plaintiffs hâve offered no évidence 
legally suiflcient to entitle them to recover ; that therefore, their verdict 
must be for the défendant. 

"(2) The jury are instructed that the défendant is under no légal obligation 
to erect barriers, railings, or other structures In order to prevent persons 
traveling along its highway from straying therefrom. 
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"(3) The jury are înstructed that the défendant was not bonnd to erect 
bpth red llghts and barrlers to warn persons of any particular danger. 

■"Third. ïhat. therefore,' the said court erred in rendering judgment against 
tUe said défendant in said cause." 

Edgar Allan Poe and Sylvan H. Lauchheimer (W. Cabell Bruce, 
on the briefs), for plaintiff in error. 

John B. Deming and George Whitelock, for défendants in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

WADDILL, District Judge (after stating the facts as above). With 
the view of intelHgently passing on the instructions given by the court, 
a brief statement of the facts in the case will be given. 

The city, in constructing the bridge at the point where the accident 
happened, found it necessary to make an excavation into the southern 
Hne of the pubHc highway, 20 feet wide, 25 feet deep, and extending 
along the highway some 100 feet or more. The testimony tended 
to show that on the night in question the city sought to protect this 
excavation by a raihng or barrier, upon vi'hich there were four red 
lights, extending from the bridge out to and beyond the point in the 
excavation near the fourth Hght; and at the end of the fourth light, 
a scantling of timber of some 20 feet in length from the top of the 
barrier to the ground; and there was a fifth Hght some distance be- 
yond the fourth light, placed upon a pile of timber. The excavation 
in which the automobile ran was at a point where the course of the 
highway veered to the northwest, and the extension of the excavation 
into the street made it necessary to bear sharply to the northwest, 
with a view of passing to the northern, rather than the southern, side 
of the highway; that in the area outside of the highway between, 
and in and about lights 4 and 5, the surface had the same appearance 
as the roadbed proper, which was caused by the passage of the city 
carts in conveying material and dirt to and from the excavation. 

The plaintiff's case is that, as the automobile in which lie was a 
passenger approached the bridge proceeding westwardly along said 
roadway, thèse lights were so placed as to mislead the driver of the 
automobile, and that he was especially misled by the fifth light upon 
the pile of timber near the-road, placed at a distance of some 60 feet 
from the fourth light, which caused him to suppose that the four 
lights were a continuons row of lights on one side of the street, and 
this fîfth light, not placed in line with the others, was on the opposite 
side of the road, and that he ran between the fourth and fifth lights, 
leaving the highway nearer to the fourth light, upon and over the 
traveled area aforesaid, passing through the opening used by the city 
carts as aforesaid, and pitched headlong down the embankment. 

The city, on the other hand, insists that the excavation in the road 
was in ail respects properly guarded and lighted, and the accident 
occurred by reason of the failure of the driver of the automobile 
to exercise the degree of care required of an ordinarily prudent per- 
son in approaching a place where there was danger or warning of 
danger; that the hghts were not so placed as to mislead a traveler 
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in the exercise of due care, and that the automobile did not leave the 
highway at the point claimed by the plaintiff, but, on the contrary, that 
the automobile ran into and disarranged the barrier at or near the 
fourth light, and knocked same down. 

Upon this State of facts, the case was submitted to the jury under 
instructions as above given, to which the plaintiff in error excepted 
as a whole, without pointing out the spécifie objections to ail or any 
one of them, as contemplated by the tenth rule of practice of this 
court. 

Strictly speaking, the writ of error should be dismissed for lack of 
proper assignments of error, since the court is left entirely in the 
dark as to what objection there is to any particular instruction. This 
omission seems wanting as well in the bills of exception filed in the 
lower court, as in the assignments of error. Johnston v. Jones, 66 
U. S. 209, 221, 17 L. Ed. 117; Railroad v. Varnell, 98 U. S. 481, 25 
L. Ed. 233 ; Block v. Darling, 140 U. S. 234, 11 Sup. Ct. 832, 35 L. 
Ed. 476; rules 10 and 11 (150 Fed. xxvii, 79 C. C. A. xxvii) of this 
court; Anderson v. Avis, 63 Fed. 227, 229, 10 C. C. A. 347; Thom 
V. Pittard, 62 Fed. 232, 235, 10 C. C. A. 352; and cases cited— the 
last two cases being décisions of this court ; Western Union Tele- 
graph Co. v. Baker, 85 Fed. 690, 691, 29 C. C. A. 392 ; N. P. Ry. v. 
Krohne, 86 Fed. 230, 235, 29 C. C. A. 674. 

The first and second instructions given by the court for the plain- 
tiff relate particularly, the first, to the city's liability generally for 
faiktre to maintain its highway; and the second, to its duty to the 
public by reason of the excavation made by it into the street. The 
court by the first instruction in effect informed the jury that the ob- 
ligation upon the city was to keep its highway reasonably safe for 
public travel by day or night, and to provide such guards, lights, or 
barriers or otlier safeguards as would be ordinarily and reasonably 
suffîcient to protect persons lawfully using such highway in the exer- 
cise of proper care. 

This instruction properly propounds the law, and carefully safe- 
guarded the city's rights, as settled certainly by authorities of the state 
of Maryland, and the Suprême Court of the United States, by which 
this court is governed. Laws Md. 1898, pp. 244, 310. c. 123. §§ 6 
and 86 ; Mayor v. O'Donnell, 53 Md. 110, 36 Am. Rep. 395 ; Allegany 
v. Broadwaters, 69 Md. 533, 16 Atl. 223; Barnes v. Dist. Col, 91 
U. S. 540, 23 L. Ed. 440; Rose's Notes, vol. 8, pp. 723, 724; Evan- 
ston v. Gunn, 99 U. S. 660, 25 L. Ed. 306. The cases cited apply as 
well to injuries arising from the city's négligence in the construction 
of the work authorized by it, as for an injury arising from the de- 
fective condition of its streets. 

The second instruction relates more particularly to the city's duty 
■because of the rnaking of the excavation into the street. The Suprême 
Court of Maryland, in the case of B. & O. R. R. v. Boteler, 38 Md. 568, 
585, a case in its leading features like the one under considération, at 
the latter page, said that : 

"The défendant was obliged so to constinict its bridge and embanknient ad- 
joining the highway as not to render the approach to the bridge along the 



646 160 FEDERAL REPORTER. 

hlghway dflngerous to passengers by day or nlght, and the fallure to perfonn 
this duty subjects It to llability for the conséquences, provided the party 
thereby injured has used reasonable and ordlnary care to avoid the danger." 

The city owed the duty generally respecting its streets as afore- 
said, and assumed the duty of safeguarding the same at the particular 
locaHty aforesaid, which was made especially dangerous by reason of 
the excavation, and this instruction submitted to the jury the question 
of whether or not, under the circumstances, the city used the necessary 
and proper précautions to that end, and was properly given. 

The third instruction relates to the degree of care required of the 
défendant in arranging the Hghts intended to warn travelers of the 
danger at the place of the accident. An instruction on this subject 
was proper, as it was one of the controverted points in the case. The 
driver of the automobile testified that on approaching the excavation 
some of the lights appeared to be on the right or north side of the 
road, and one light widely separated from the rest, on the left or south 
side of the road, and he drove his machine right through them, and 
over the précipice. Another witness, Hayes, testified that the arrange- 
ment of red lights was such that one appeared on the left-hand side 
of the road, and the rest on the right-hand side of the road, "in a 
line of the continuation of the gutter on the north side of the boule- 
vard." He further testified that such arrangement was "dangerously 
misleading." The fact is that thèse lights were ail on the south side 
of the road, and none on the north, and were designed as a warning 
to travelers on the highway against the dangerous locality, and in- 
tended to keep them to the right or northern side of the road. Whether, 
as a matter of fact, they were so set or placed as to mislead travelers, 
was a fact to be considered by the jury, and the court, in the instruc- 
tion under considération, in apt terms properly submitted the same 
to them. 

The fourth instruction offered by the plaintiff and given by the court 
relates to the doctrine of contributory négligence; that is to say, how 
far the décèdent, John C. Hutchison, was aiïected or bound by the 
négligence of Hooper, the driver of the automobile, assuming that he 
was guilty of such négligence. The court properly instructed the 
jury, if they believed from the évidence that the accident was in consé- 
quence of the failure of the city to use ordinary and reasonable care 
to insure the safety of ordinary travel in said highway, in its then 
condition, that Hooper's négligence could not be imputed to Hutch- 
ison, if the latter was himself not guilty of négligence contributing 
to the happening of the accident which resulted in his death. The cor- 
rectness of this instruction is conceded in argument, and the same is in 
accordance with the Maryland authorities. B. & O. R. R. v. State, 
79 Md. 335, 343, 39 Atl._ 518, 47 Am. St. Rep. 415. And this is the 
generally accepted doctrine. 1 Joyce on Damages, § 173; 7 Am. 
& Eng. Ency. Law, 477, 478; Eittle, Rec'r, v. Hackett, 116 U. S. 
366, 6 Sup. Ct. 391, 39 L. Ed. 653; Union Pacific R. R. Co. v. Lap- 
sley, 51 Fed. 174, 3 C. C. A. 149, 16 E. R. A. 800; Evans v. Lake Eric 
& W. Ry. Co. (C. C.) 78 Fed. 783 ; Smith v. Day, 100 Fed. 344, 40 
C. C. A. 366, 49 L. R. A. 108. 
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The fifth instruction offered by the plaintiff and given by the court 
is as to what is meant by reasonable care, and is free from objec- 
tion. And the sixth relates to the éléments entitled to be taken into 
considération in assessing damages by a jury, which is likewise un- 
objectionable, and is in accordance with Maryland authorities. B. 
& O. R. R. V. State, Use of Chambers, 81 Md. 375, 32 Atl. 201 ; Reis- 
terstown, etc., v. State, Use of Grimes, 71 Md. 584, 18 Atl. 884. 

Considering the prayers offered by the défendant and rejected by 
the court, the first instruction rejected was to the eiïect that the plain- 
tiff had offered no évidence legally sufficient to entitle the plaintiff 
to recover, and that the verdict should therefore be for the défendant. 
This instruction was manifestly improper, and should not bave been 
given. No motion was made by the défendant to direct a verdict in 
its behalf, either at the conclusion of the plaintiff's testimony or that 
of défendant, or at any other time, and assuming that this instruction 
can be treated as in effect such motion, and in that way hâve the court 
review the évidence, it may be said that the case was clearly one which 
should bave been submitted to and not taken away from the jury ; and, 
the conflict in the testimony having thus been passed upon, the verdict, 
which is amply supported by the évidence, in favor of the plaintiff, 
should not be disturbed, or the judgment of the court thereon set 
aside. 

The second prayer offered by the défendant and rejected by the 
court is defective, in that it failed to take into account the dangerous 
locality of the accident, as also the excavation, and the spécial danger 
incident thereto. Undoubtedly, a municipality is not required ordi- 
narily to erect barriers, railings, or other structures to prevent persons 
traveling upon a highway from straying therefrom; but it does not 
foUow that the obligation does not exist where the point is dangerous, 
either naturally, or because of the work being done in and about the 
highway at the particular time. Whether the excavation in this case 
was dangerous, or the railing thereto, or the warning given, were 
sufficient to protect persons from or warn them of such danger, were 
questions of fact, ail to be determined by the jury upon considération 
of the whole évidence. B. &. O. R. R. v. Boteler, 38 Md. oG8, 585, 
supra; Reisterstown Turnpike v. State, Use of Grimes, 71 Md. 573, 
18 Atl. 884, supra; B. & O. v. State, Use of Chambers, 81 Md. 375, 
32 Atl. 201, supra. 

The defendant's fifth instruction, which was also rejected, was to 
the effect that the city was not bound to erect both red lights and 
barriers to warn persons of any ^;articular danger. That was properly 
rejected by the court, as the question of what the city should do had 
already been submitted to the jury by the previous instructions, and 
the instruction as drawn and rejected by the court inferentially told 
the jury that ail that the city had to do was to place red lights or 
erect barriers; whereas both might bave been insufficient. The city 
was bound to take such précautions as were reasonably necessary to 
make travel upon the highway safe, and it was for the jury to say 
whether what was done was sufficient or not. 

The issues fairly arising upon the pleadingB and the testimony ad- 
duced were whether the highway in question was unsafe for night 
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travel by reason of the excavation, whether safeguards necessary to 
overcome the danger were furnished, whether the barriers and lights 
were sufficient, whether the latter were deceptively arranged, and 
whether because of the city'S' neghgence, without contributory nég- 
ligence on the part of Hutchison, he lest his Hf e. Thèse questions 
were one and ail submitted to the jury, upon instructions fairly, fully, 
and clearly covering the case, and we can see no reason why the ver- 
dict under such circumstances, rendered in behalf of the plaintifï, 
should be disturbed. 

The judgment of the lower court will accordingly be affirmed, at 
the cost of the plaintifï in error. 

Affirmed. 

BOYD, District Judge (dissenting). My view of this case is that 
the plaintiff is not entitled to recover upon the undisputed facts dis- 
closed by the testimony. The city of Baltimore was not, in my opin- 
ion, négligent. The excavation which was being made was in the 
course of repairs and improvements of the public highway. This ex- 
cavation was 30 feet from the beaten track and that which was used 
by the public. One who kept within the track was far removed from 
any danger on account of the excavation. The city erected temp.orary 
barriers, and, as an additional protection to approaching travelers, 
also placed red lights to mark the line within which a traveler was to 
go. Thèse lights, five in number, niarked the south side of the i-oad- 
way. A red light upon a highway is a signal of danger, and it warns 
the approaching traveler to take notice and make reasonable investiga- 
tion before proceeding. In this case Hooper, who was driving in the 
nighttime a vehicle propelled by steam, admits that he made no such 
investigation; that from the hill which he was descending he inferred 
that the two lights, which were some distance apart, marked the two 
sides of the proper way, and, without stopping to look or make any 
examination whatever he pursued this route. I do not agrée that this 
action on his part was such as a prudent person would hâve taken 
under the circumstances. In addition to the fact that he says he made 
up his mind as to the proper way when some distance off, he states 
further that the red lights displayed along the roadway meant nothing 
to him; in other words, that he paid no regard to the ordinary sig- 
nais which are displayed to warn a traveler that he is in the présence 
of danger. The rule that the négligence of the driver cannot be im- 
puted to a passenger who in no way participâtes in the négligent act 
does not, I think, apply in this case. That rule is only applicable 
where the road authorities or the défendant in the action has been 
guilty of négligence in the outset; that is, before that rule can be 
invoiced there must be négligence on the part of the défendant, but for 
which the accident would not hâve occurred. In such instance the 
law says that the défendant cannot excuse himself from responsibility 
for such négligence where injury results to an innocent passenger 
because the driver of the vehicle was himself négligent or did not use 
that care and précaution which devolved upon him. As I hâve said 
before, the city of Baltimore in this case, to my mind, had donc ail 
that was required of it, and therefore was not négligent at ail, and 
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that this accident was due solely to the négligence of this driver of 
his steam machine upon the pubhc highway, and his absolute refusai 
to take notice of signais which were ample for his protection. What 
is called "Merryman's L,ane/' the road in question, had been used as a 
public highway for 30 years. The declivity on the south side had 
existed for ail this period, and no barriers or other signais at the point 
of the accident had been deemed necessary. The ledge of the declivity 
was originally 39 feet from the south line of the traveled roadway, and 
the excavation which had been made by the city in the course of re- 
pairs had taken off 9 feet, still leaving 30 feet of space from the south 
side of the track to the point of danger, where the automobile tumbled 
over. The well-defined, traveled roadway at the place where the 
automobile left it is shown to be 23 feet in width, clear and unob- 
structed, and there was no danger of accident so long as the traveler 
kept anywhere within that beaten track. Cities are required to keep 
the streets in a reasonably safe condition for persons traveling in the 
usual modes by day and by night and exercising ordinary care. This 
is the gênerai principle. Fences or barriers are not ordinarily required 
along a highway to prevent travelers from straying out of its limits, 
but, if there are excavations or other dangerous defects or obstruc- 
tions close to the way, the city or local authorities, as the case may 
be, should erect barriers or take proper précautions to warn travelers 
of the danger. Elliott on Roads and Streets, p. 453. Though the 
municipality is required to keep in repair a traveled path of suitable and 
.sufhcient width within the limits of the highway, the law does not 
ordinarily require such path to be the whole width of the highway, 
and hence the municipality will not be liable for defects or obstructions 
in the part of the highway outside this traveled or wrought portion 
and not so connected with it as to aflfect its safety. A forceful case 
on this point is Farnum v. Concord, 2 N. H. 393. The town, which 
was the défendant in this case, was held not liable for an injury oc- 
casioned by an excavation by the side of the road, although the travel- 
ed way was only 13 feet wide and another excavation existed on the 
other side, and the whole vicinity by the side of a river was covered 
with nearly 2 feet of water ; the court saying that it was no fault of 
the town that the guide, even under thèse circumstances, conducted 
the plaintifif's team out of the traveled way. 

Whilst in country roads only a sufficient roadway to admit travelers 
to pass and repass in safety is required, it seems to be the settled law 
that the rule in cities is différent, and that there the whole width of 
the Street should be kept in proper repair. In our case, the place 
where the accident occurred was not immediately in the city of Balti- 
more, but was some distance out in the suburbs, and the excavation 
which was being made was not upon the roadway at ail, but was, as 
stated before, 30 feet distant from it. The proximity of the excavation 
or dangerous point to the traveled way is the controlling one in regard 
to the érection of barriers, and I hâve, after much research, found no 
cases where there was a plainly outlined, safe roadway of the required 
width and the excavation or danger point was 35 or 30 feet from it 
that barriers were required to be erected for the safety of the traveler. 
If, however, there is a dangerous place, such as a declivity or excava- 
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tion, so close to the highway or to the traveled part thereof as to 
rendef the latter unsafe for travelers in the absence of a railing or 
barrier, the want of snch raiHng or barrier constitutes a defect in the 
roadway itself, for injuries from which the municipality is liable. 
But ail the décisions relating to this point, so far as I hâve found, 
are instances in which the dangerous place was within a few feet of 
the traveled way, and I do not understand that even in thèse instances 
insurmountable or impregnable structures are required, but only such 
barriers or signais as will warn the traveler of the danger and advise 
him, so that by the use of reasonable care on his part he may pursue 
the safe track. 

It was insisted by the défendant in error in this case, and the court, 
in its opinion, seems to take that view, that whether a barrier is neces- 
sary or that one sufficient has been erected is a question for the jury. 
As a gênerai proposition that is true, and yet there is no principle 
more definitely settled than that, where the facts are undisputed or 
admitted, négligence alleged upon such facts is a question of law for 
the court. 

In this case, the principal facts are uncontroverted. The danger 
point was 30 feet from where the driver of the automobile left the 
road. The city had taken précaution not only to erect barriers, but 
had placed red lights to give warning of danger and mark the Une of 
the road. This, in my opinion, was ail that the city was required to do, 
and if the driver of a vehicle, whether propelled by steam or othervvise, 
proceeded in the face of thèse barriers and warnings, which he was 
bound to see if he used ordinary prudence and care, he did so at his 
own péril, and the injury which resulted to'him or to his passenger 
was due to his own recklessness, and not to any négligence on the 
part of the road authorities. I cannot consent to the proposition that 
the city is to be held responsible for an inference drawn by the auto- 
mobile driver when he was some distance away as to what the red 
lights indicated, for the facts show conclusively that his inference was 
erroneous, and a moment's stop at the first red light, and even a casual 
examination of surroundings, would hâve disclosed to him his error. 
In my opinion, the fact that there were excavations or other unsafe 
places alleged or proven to be dangerously near the road at other 
points than where the. accident occurred does not hâve any bearing in 
deciding this case. The principle is, the liability for an injury result- 
ing from an unsafe highway must be based upon conditions at the 
point where such injury occurred, and not upon such as may exist at 
other points along the way. If, therefore, the barriers or signais, or 
both together, at the point where the automobile left the beaten track, 
were sufficient — and in my view of it they were — the city should not 
be mulcted in damages for an injury occasioned by the conduct of a 
driver who carelessly strayed from the way, and without taking notice 
of the warnings, which were ample, heedlessly drove over a précipice 
30 feet distant. 

The law' in regard to public roads has been heretofore administered 
in view of the character of vehicles and means of propelling which 
hâve generally been in use. The public highways hâve not until re- 
cently been used for the opération of cars and vehicles propelled by 
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steam and electricity, and possibly in the further considération by the 
courts of questions affecting the liability of municipalities or com- 
munities for defective public roads thèse facts will play an important 
part. It is a matter of common knowledge that horses, the animais 
usually employed in drawing vehicles upon the public highways, in- 
stinctively avoid danger. They will not go over a précipice nor step 
into a dangerous excavation. Even in the nighttime, in the darkness, 
they will keep the beaten way. In the opération of a steam engine 
the whole responsibility rests upon the driver. He has no assistance 
from his motive power in discovering the présence of danger or avoid- 
ing it, and therefore, if seems to me, the inévitable conséquence must 
be that the courts will be constrained to hold that a greater degree 
pf care and caution devolves upon one who opérâtes a steam machine 
upon a public highway than is required of one traveling in the usual 
manner. But this last proposition is aside from the question involved 
hère, and I merely mention it because it has occurred to me. 

For the reasons given, I do not concur in the opinion of the court 
in this case. 



MINNEAPOLIS GENERAL ELECTRIC CO. v. CRONON. 
(Circuit Court of Appeals, Elghtb Circuit. December 14, 1908.) 

Ko. 2,659. 

1. Electriciït (§ 15*)— Death fkom Cont.4.ct with Live Electhic Wire. 

Wliére. the inslde wirjug for ligliting by electricity of a prlvate house, 
such as a Shop, Is done under an independent contracf with tUe Owiier of 
the building, and is accepted by him and approved by the city insyeetor 
as sufficient, such inside wires become the ' prlvate proporty of the pro- 
prietor of the building, and are subject to hls exclusive control. A third 
party voluntarily and uninvited entering such shop to ascertain the cause 
of and to extiuguish a fire therein is a mère licensee, to whom the Com- 
pany furnishing the electric current to tlie house owes no obli^iition other 
than not to wantonly or knowingly injure him. And whero such inside 
wiring becomes Imperfectly insulated by the act of the owner of the 
building, without notice thereof to the electric company, resulting in In- 
jury to such licensee, held ^not to give a cause of action for such Injury 
against the company in favor of the légal représentative of the deceased 
licensee, 

[Ed. Note. — For other cases, see Electricity, Dec. Dig. § 15.*] 

2. TuiAL (§ 244*) — Eeeob itî Charge to the .Iuri.. 

It devolves upon the plaintiff in an action for damages based upon the 
négligence of the défendant not only to présent in his pétition a definite 
theory upon which the négligence is predicated, but to support it by tangi- 
ble évidence as distinguished from mère conjecture and possibility. Where 
the évidence leaves the matter uncertain as to which one of sevoral thingb 
immedlately brought about the injury, for some of which tlie défendant 
is answerable and for otbers he is not, it is error for the court to single 
out a responsible act and suggest to the jury that they may iiifer it, with- 
out directing their attention to other inferences, more or equally reason- 
able, exculpatory of the défendant. 

[Ed. Note. — Eor other cases, see ïrial, Dec. Dig. § 244.*] 

3. Electeioity (§ 19*) — Injuries— Actions— Doctrine of Res Ipsa Loquitue. 

The doctrine of res ipsa loquitur is at best uncertain, and should not 
be applied except where it not only supports the conclusion contended for, 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rép'r Indexes 



652 166 FEDERAL REPORTES. 

biit also reasonably excludes ail others. It is llmlted to cases of absoTute 
duty, or an obligation practically amounting to that of an Insurer. Held, 
that It cannot be invoked to hold Uable an electric Company furnishing à 
current of electrlcity to a private bouse, Connecting with inslde wiring 
owned by and under the exclusive control of tbe proprietor of the build- 
ing, for an Injury resultlng directly from tbe imperfect insulation and 
condition of sueh inslde wiring, merely because the electric company Is 
producing and furnishing the dangerous and subtle élément of electrlcity 
under a contract wlth the owner of the building. 

[Ed. Note. — For otber cases, see Electrlcity, Dec. Dig. § 19.*] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Clark Hempstead (M. B. Koon, Ralph Whelan, and William H. 
Bennett, on the brief), for plaintiff in error. 

Arthur H. Noyés (Esli L,. Sutton, on the brief), for défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. The writ of error îs to hâve reviewed 
the judgment of the Circuit Court in awarding défendant in error 
$3,500. damages, resulting from the death of her husband, James E. 
Cronon. 

About 6 o'clock a. m. on May 34, 1906, the deceased discovered 
smoke coming from the blacksmith shop of one Victor Nordloiï, on 
Central avenue, in the city of Minneapolis, Minn. This shop was a 
small frame building of one room, one story in height, standing about 
37 feet from the résidence of the deceased. Finding the shop locked, 
Cronon thrust his hand through a broken pane of glass in the window, 
and, unfastening the window, entered the shop. He discovered that 
the wall near the window was afire, against which hung, suspended 
on a nail, an electric wire. This suspended wire was about 13 feet 
in length, with an incandescent electric bulb at the end, and was used 
by the blacksmith in shoeing horses and doing other work at night- 
time, or when the day was dark. When not so in use the blacksmith 
hung this wire on a nail driven into the side wall of the shop. After 
entering the building through the window the deceased called to his 
wife to bring a pail of water, which she did and passed to him through 
said open window. He dashed the water on the fire, but failing to 
extinguish it called for another vessel of water, which his wife brought 
and passed to him in the same way, and which he threw on the fire 
with a like resuit. He then directed her to bring a larger vessel of 
water. As she turned to go, she testified, she heard him fall, and 
looking through the window discovered him lying on his back about 
three feet from said wall, with the end of the electric wire, broken off, 
grasped in his right hand, his hand resting on his chest. The man 
she called to the scène passed in through the window and found 
Cronon dead. The palm of his hand holding the wire was badly burn- 
ed, indicating that death thus resulted from the electric current, as 

"For other caaes see same toplo & % nxjmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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there was no other mark upon his body indicating contact with the 
wire. 

The évidence of the wife was that when she returned to the window 
the last time, again placing her hands on the sill, she felt perceptibly 
an electric shock. This was confirmed by the man who entered 
throiigh the window. His testimony was that he was working in the 
railroad yards hard by, and as it had been raining during the night 
he had on a rubber coat, and with him rubber gloves, which gave suf- 
ficient insulation to enable liim to pass through the window without 
feeling any electric shock. As no such appearance of electricity was 
manifested at the window when the deceased passed and when the 
wife handed the first two buckets of water through the window, it is 
évident that the présence of sufficient electricity to be felt at the win- 
dow did not manifest itself until after the suspended wire was separat- 
ed from the nail on the wall and its broken end was left unprotected. 

The inside wiring of the blacksmith shop was done under an in- 
dependent contract by the plaintiff in error with the owner of the 
shop some three years prior to the accident in question, and it was 
inspected by the city authorities when completed, and accepted as 
sufficient. This inside wiring then became the private property of 
the owner of the building. The use of the suspended wire was for 
his own convenience, and the manner of hanging it against the wooden 
wall on the nail was of his own sélection. From long use the in- 
sulating covering of this wire became much worn where it rested on 
said nail. There was no notice given to the electric company of this 
condition of the wire. When the blacksmith concluded his work the 
evening preceding the accident, he left the wire suspended on this nail. 
He closed and locked the shop and went to his home, and had not 
returned to his work at the time of the accident. The évidence fur- 
ther shows that the deceased frequented said shop, and had at times 
assisted the blacksmith in his work, and had knowledge of the use and 
position of said suspended wire. 

The actionable négligence imputed by the pétition to the company 
is as follows: 

"That on the 24th day of May, A. D. 1906, and for a long time prior thereto, 
the above-named défendant had niaintained said System or set of wires running 
into said blacksmith shop, a one-story frame building, known as 930 Central 
avenue, in the city of Mlnneapolis, Hennepln county, state of Minnesota, as 
above described, for llghting purposes, and that such wlres had, through the 
carelessness and négligence of the above-named défendant, become old, dé- 
tective, and dangerous, the insulation having worn off to a large extent. That 
the insulation and support of said wires had become, through the carelessness 
and négligence of the défendant, détective and insufflcient, so that they 
had become crossed and in contact with other wires belonging to said défend- 
ant company, or to some other company to this plaintiff unknown, in suçh 
a way as to become on the day above set forth highly and dangerously 
charged with a high and dangerous voltage of electricity, so that early on the 
niorning of the day above set forth, and before the above-named blacksmith, 
Victor NordlofC, had come to his shop known as 9,30 Central avenue, said 
blacksmitli shop was set on flre by the détective and improperly Insulated 
wires of said défendant company." 

A correct analysis of the foregoing spécifications enforces the con- 
clusion thg,t the gravâmes of the complaint is that the négligence of 
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the Company refers alone to the imperfect condition of the wires 
inside the building and the résultant injury therefrom. The pred- 
icate of the charge is that the company had maintained said System 
or set of wires running into said blacksmith shop; that such wires, 
through the carelessness and négligence of the défendant, had become 
old, defective, and dangerous, the insulation having worn oflf to a 
large extent. It further avers "that the insulation and support of said 
wires had become, through the carelessness and négligence of the de- 
fendant, defective and insufficient" ; and that by reason of this fact 
they had become crossed and in contact with other wires of the de- 
fendant company or some other company, in such nianner as at the 
time in question to become highly dangerous and charged with a high 
voltage of electricity. And, to put this construction beyond tolérant 
debate, it concludes with the statement that "said blacksmith shop- 
was set on fire by the defective and improperly insulated wires of 
said défendant company." So, throughout the trial, and as indicated 
by the charge of the court, the company wâs sought to be held re- 
sponsible for the condition of the wires inside of the shop, as not being 
in condition to receive the charge of the current at that time sent into 
the building. The court refused to admit proof offered by the com- 
pany that the shop was wired under an independent contract, paid 
for by the shop owner, and it became his property, and under the 
agreement was by him to be kept inspected and repaired; the asser- 
tion of the court being that it was the responsible duty of the com- 
pany fumishing the electricity to see to it that the inside wiring of 
the building was in safe condition for transmission into it of the elec- 
tricity. 

As if the issue tendered by the pétition warranted it, the plaintiff 
below was indulged to introduce a lot of expert testimony for the 
purpose of showing that the charge of voltage passing over such wire 
was too great, and that it might be inferred that the company was 
guilty of some négligence in not seeing that its transmitters, at some 
undisclosed point on its System of wires, were out of order, without 
any other fact or circumstance from which such inference might be 
drawn, or that the cause thereof, occurring at that time of the morn- 
ing, could hâve been known to or discovered by the défendant. 

It is true the wiring donc in this shop, some three years prior to 
the accident, was under a contract with the company. But there was 
no prêteuse, and no foundation for any, that the work as done by the 
company was improper or imperfect, or that the fire resulted from any 
such cause. The suspended wire was for the convenience of the 
blacksmith, to be used in his own way. When not in use, as is fre- 
quently and safely done, he could hâve looped up the suspended wire 
out of the way, thus leaving it perfectly insulated. Or he could hâve 
hung it to one side free from contact with the wall. Instead thereof, 
or other safe method, he saw fit to hang it on a nail driven into the 
wall, so that the wire was thus placed in contact with the wall. Not 
only that, but he hung it over the nail for so long a, time that the in- 
sulating covering of the wire became so broken and worn as to expose 
the live wire to the inflammable wooden wall, but for which the fire 
would not hâve occurred. ■ This is a demonstrated, indisputable con- 
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clusion from the fact that there was another suspended insulated wire 
in the back part of the building and no danger came therefrom. So 
there is no reasonable escape from the conclusion that the immédiate 
cause of the fire was the exposed condition of the live wire against 
the wooden wall of the building. That was the direct fault of the 
blacksmith, over whose action the company had no right of control. 

The only answer made to this is that as the company was manu- 
facturing and furnishing for the building a highly dangerous and 
subtle force, under its immédiate controt in the transmission, it fell 
short of its duty to the owner and to the public who might chance 
to enter the building in not seeing that the inside wires were, at the 
instant, in suth condition of repair and insulation as to ptevent the 
impartation of electricity from the exposed live wire to the building. 

The only pertinent case cited in support of this extrême doctrine 
is that of Maysville Gas Company v. Thomas' Adm'r, 75 S. W. 1129, 
35 Ky. Law Rep. 403, and the antécédent case by the same court, cited 
in the opinion. The gas company furnished electricity to the Mays- 
ville Railroad & Transfer Company, a street railroad. The in jury 
resulted from the electric current escaping through the négligence 
of the railway company. The court held that, on account of the dan- 
gerous character of the forces produced by the gas company, the duty 
was imposed both upon it and the railway company to see that the 
wires into which the electricity was sent by the gas company were 
properly insulated; that the danger was the same whether the wires 
were owned by one or both corporations ; that the gas company was 
compelled to know that the means of its distribution were in such 
condition that those whose business or pleasure brought them in con- 
tact with it might do so with safety; and that both companies were 
liable. No considerate authority supports this proposition. Its récog- 
nition and enforcement by the courts would impose upon the company 
furnishing electricity under contract with the owner of a building, 
who had wired it and owned and controUed the wires inside, an in- 
tolérable burden. Take such a city as Minneapolis, with perhaps 20,- 
000 dwelling and business houses wired inside, under an independent 
contract. The contract of the electrical company is to f urnish the 
required amount of electricity to light thèse buildings. Can the com- 
pany, unbidden, enter at will the private house of the citizen and pass 
into its varions rooms to inspect thèse wires every day to see that 
they are in proper condition for the réception of the electricity it has 
contracted to sell? If so, it must employ a large retinue of compétent 
men to do this work; and, as absolute insurers under the rule con- 
tended for, the necessities of the situation would demand that they 
should hâve free access to thèse buildings at ail hours and under ail 
conditions. Such a rule of law would tend to put concerns furnishing 
electricity to private houses out of business. 

This question was passed upon by the Court of Appeals of Colorado, 
in National Fire Insurance Company v. Denver Consolidated Elec- 
tric Company, 16 Colo. App. 86, 63. Pac. 949. The insurance company 
undertook to hold the electric company responsible for the destruc- 
tion of a part of the railroad station in Denver, on the theory that 
the fire was imparted to the building from the electric wires therein. 
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attributable, as the insurance company claimed, to the négligent and 
imperfect construction of this wiring. Although tlie electric company 
did not do this work, it was sought to liold it responsible on the 
ground (1) that it had notice of the dangerous condition of the wires, 
which the évidence failed to sustain; and (3) that, under its contract 
to furnish so subtle and' dangerous an élément for lighting the build- 
ing, it was its duty to hâve seen to it that the inside wires were at 
ail times in a safe condition. That eminent jurist, Bissell, P. J., re- 
jected this contention, and said, in effect, that to charge the electric 
company with responsibility for the imperfect and uninsulated condi- 
tion of the wires in the building, of which it had no notice, would im- 
pose a burden beyond its contract and undertaking. He further said : 

"We do not asseut to the position tlaat the electric light company liad no 
business to deliver the current wlthout informing the dépôt company of the 
(langer attending its use, and particularly of the danger attending its use 
wl re the wiring was defectlve or Its construction unskillful and négligent. 
Where parties undertake to wire their own property, and then apply to a 
light company to deliver a current to light the building, they must be assumed 
to take ail risks resulting from the character of the wire which is put in the 
building and the method of construction which is adopted In putting It in. We 
do not believe that the principle contained in some cases to which our attention 
has been called * * * is at ail applicable. * * * It is a matter of 
corumon knowledge, and In fact of universal knowledge, that an electric cur- 
rent is dangerous, and must be discreetly and prudently handled in order to 
avoid danger either to life or to property. We are quite ready to concède 
that, when an electric light company undertakes to supply a dangerous current 
to a dwelling house or to a building, they are bound to see that the wires 
they put in and the connections they make are properly insulated and proteet- 
ed, so that no harm will come to the property. Where, however, they are only 
employed to deliver the current by connection with wiring already made by 
the individual who ownS the property, it seems to us that their responsibility 
ends when the connection is properly made under proper conditions, and they 
deliver the current in a manner which will protect both llfe and property. 
We do not believe any such responsibility rests on the company as to require 
them to advise the persons who apply for the connection that they must 
see to it that the wiring is of a certain class or description, that it is insulated 
in a particular manner, and that there is no connection between it and the 
woodwork, and failing in this, that they will be liable for any damages which 
may happen because of the négligent or unskillful nature of the construction. 
When i)artles wire houses they are supposed to hâve done it Intelligently and 
to bave hired compétent persons for the purpose, to whom alone they nnist 
look in case the work Is improperly and unsklllfuUy done." 

The only différence between that case and this is that hère there 
is no charge that the wiring in this shop was imperfectly or badly 
done, or that the in jury resulted from original bad construction. But 
the injury is alleged to hâve resulted from the wires in the buildinij 
being suffered to become worn and out of order, whereby the current 
or voltage sent into them escaped and did the injury. 

In Memphis ConsoHdated Gas & Electric Company v. Speers, H;î 
Tenn. 83, 81 S. W. 595, Speers sued the company for the value of a 
horse, killed by electricity communicated from an illuminated sign on a 
post to which the horse was hitched. In hitching the horse the owner 
threw a small steel chain around the post, and fastened the two ends 
of the chain to the bit in the horse's mouth. The chain came in con- 
tact with a métal clamp containing the electric wire, improperly in- 
sulated, and the electric current was thus conducted to the horse's 
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mouth and killed him. The wiring àbout the premises of the owner 
of the sign was done under hig order, and was his property under his 
exclusive control. It was inspected and accepted by the city, just as 
in the case of the blacksmith shop in question. The only relation the 
gas and electric company sustained to this matter was that it furnished 
the electricity therefor, for which the owner paid. This testimony 
was excluded by the trial court, just as in the case at bar. The court 
said that, although electricity is a subtle and dangerous agent unless 
properly controlled, that fact did not place responsibility on the com- 
pany when it simply furnished the electric current for the wires of the 
owner of the illuminated sign and post, and that there was no duty of 
inspection on the part of the company. By way of illustration the 
court said that, although the gas used for illuminating purposes, un- 
controlled, is also a dangerous agency, it could not be maintained that 
a Company which made and furnished it to the pipes of the customer 
on his own premises would be liable for his asphyxiation, or one of 
his guests, or a Etranger, caused by a leakage from the pipes. "Or, 
changing the illustration, should there be so violent an explosion of the 
gas accumulated from the leak that the house of his neighbor, who has 
no interest in or control over them, was injured, could it be said the 
company furnishing the gas was liable to either for his loss?" The 
court maintained that the liability of the company for such a defect is 
dépendent upon the interest in or control over the appliance in which 
the defect exists. It then said : 

"The Circuit Judge, In excluding the testimony as to the ownership and 
control of the defective wires by another than the plaintilï In error, as well 
as in his charge, was controlled by the case of Maysville Gas Co. t. Thomas' 
Adm'r, 75 S. W. 1129, 2.5 Ky. Law Rep. 403. Whlle the opinions of that court 
are entitled to the highest respect, yet we are not able to coïncide wlth Its 
reasoning in that case. The sounder view, we think, is that of the Court of 
Appeals of Colorado, as expressed in National 'Flre Ins. Co. v. Denver Consol. 
Electric Co., 16 Colo. App. 86, 63 Pac. 949." 

Then, speaking of the conclusion reached in the Kentucky case, the 
court said: 

"Pressed to its legltlmate conclusion, we think this argument would make 
an electric or a gas company an insurer against defects in appliances over 
which they had no control, and, to avoid liability, would impose upon them 
the duty of continued inspection of the wires and pipes of erery customer sup- 
plied with their products. This would be a burden which no such company 
could bear and live; and it also would be a source of annoyanee to Its 
customers, which they would not long submit to." 

The circumstances persuasively indicate that the most rational in- 
ference to be drawn by the impartial mind is that the deceased volun- 
tarjly undertook to disconnect the wire from the wall with his hand. 
The wire was on the nail when he entered the building; it was there 
until after the second bucket of water was thrown on the fire. Im- 
mediately after his wife turned to go for the third bucket of water she 
heard him fall, and looking into the window discovered him lying on 
his back, grasping the end of the wire in his hand. How did the wire 
get into his hand.? Is not the more reasonable answer: Discovering 
that the water had not extinguished the blaze, he conceived the idea 
of detàching the wire from contact with the wood, to end the imparta- 
166 F.— 42 
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tion of the electrîc current, so that when the third bucket of water 
arrived he could the more certainly extinguish the fire? But the court, 
to parry the fçrce of this inference, gave license to the jury in its 
charge to enter the wide field of possible conjecture, by suggesting to 
them tha;t they might consider the fact that the instinct of self-preserva- 
tion would dictate to a man of common sensé not to take such an ob- 
vions live wire in his naked hand; and, therefore, the jury were at 
liberty to assume that he grabbed the wire in his hand as it fell, to pro- 
tect himself from contact with it. If his body had shown évidence of 
the wire having struck it first, there might be some reasonable basis 
for the jury to indulge such presumption. But there was no such évi- 
dence. Where he stood and fell was about three feet from where the 
wire hung on the wall. If it fell from the nail, would it hâve struck 
him where hfe stood ? If so, where is the proof ? "It is not permissible 
to guess at the cause of an in jury, and assume it is something for which 
the défendant is responsible." Reese v. Clark, 146 Pa. 465, 33 Atl. 
346. The rule, and a sane one, laid down by the Suprême Court, in 
Patton V. Texas & Pacific Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 
L,. Ed. 361, is that it is not sufficient to show that an accident happened 
and an injury ensued. The évidence must point out that the négligence 
of the défendant was the direct cause. 

"Where the testimony leaves the matter uncertain and shows that 
any one of half a dozen things may hâve brought about the injury, for 
some of which the employer is responsible and for some of which he 
is not, it is not for the jury to guess between thèse half a dozen causes 
and find that the négligence of the employer was the real cause, when 
there is no satisfactory foundation in the testimony for that conclu- 
sion." This rule was recognized by this court in Chicago & N. W. 
Railway Company v. O'Brien, 133 Fed. 593-597, 67 C. C. A. 421, 425. 

"When an alleged injury may hâve been due to one or the other of 
two causes, either one of which may hâve been the sole proximate 
cause, there can be no récovery unless it is shown that as between the 
two causes in question it was the négligence of the défendant which 
caused the injuries." Searles v. Manhattan Railway Co., 101 N. Y. 
*661, 5 N. E. 66; The Nellie Flagg (D. C.) 33 Fed. 671; Hartford 
Company v. Wise, 75 Md. 38, 33 Atl. 65. 

If the deceased took hold of the live wire to disengage it from the 
wall, it was both a voluntary and reckless act, and the maxim volenti 
non fit injuria would apply. 

A plaintiff is required to, develop a theory upon which the actionable 
négligence of the défendant is claimed, and such theory must be sup- 
ported by tangible évidence. The jury may not be indulged, against 
visible facts contradicting it, to guess that it was otherwise. The bur- 
den of proof ought not to be shifted after such fashion, to enable the 
plaintifï to recover. The palpable, undisputed évidence is that when 
the deceased voluntarily entered the building the wire was in its place 
on the wall. Shortly.thereafter he was found dead grasping the wire 
in his hand; and the indisputable further fact appears that it was the 
electrical current, through this hand that caused his death. Against 
this obviously reasonable conclusion it devolved upon the plaintifï to 
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show that the deceased did not voluntarily so grasp it. It was certain- 
ly unequal for the court, in its charge, to throw into the scale the said 
suggestion to the jury, without also directing their spécial attention to 
the counter obvious inference, inculpatory of the action of the deceased. 

The doctrine of res ipso loquitur, invoked in argument, has no place 
under the facts of this case. At best it is uncertam, if not dangerous, 
in practice, and should not be applied, "except when it not only sup- 
ports the conclusion contended for, but also reasonably excludes ail 
others." Peirce v. Kile, 80 Fed. 865, 26 C. C. A. 201 ; Chicago & N. 
W. Ry. Co. V. O'Brien, 132 Fed. 593, 67 C. C. A. 421 ; Northern Pa- 
cific Ry. Co. V. Dixon, 139 Fed. 737, 71 C. C. A. 555. 

The qualification of the doctrine is aptly expressed by the court in 
East End Oil Company v. Pennsylvania Torpédo Company, 190 Pa. 
St. 353, 42 Atl. 708, as follows: 

"The maxim res ipsa loquitur Is Itself the expression of an exception to 
the gênerai rule that négligence is not to be Inferred but to be afflrmatively 
proved. The ordinary application of the maxlm is limited to cases of an 
absolute duty, or an obligation practically amounting to that of an insurer. 
Cases not comlng under one or both of thèse heads must be those in which 
the circumstances are free from dispute and show, not only that they were 
under the exclusive control of the défendant, but that in the ordinary 
course of expérience no such resuit follows as that çomplained of. It is some- 
tlmes sald that the mère happening of an accident In this class of cases ralses 
a presumption of négligence, but this is hardly accurate. Négligence is never 
presumed. If it wçre, it would be the duty of the court, in the absence of 
exculpatory évidence by the défendant, to direct a verdict for the plaintiff, 
whereas In thèse cases the question Is for the jury. The accurate statement 
of the law is not that négligence Is presumed, but that the circumstances 
amount to évidence from which It may be Inferred by the jury." 

Sufficient answer to its application to this case is that the place where 
the in jury occurred was in the exclusive control of another, and the 
defect in the wire that occasioned the injury was not the fault of the 
electric company. 

We need hâve no contention with the line of authorities cited by coun- 
sel for défendant in error, holding that where, in conséquence of the 
defective construction of an electric wire or its imperfect insulation, 
attributable to the electric company, or when a live wire without in- 
sulation is suffered by the company to lie in a position to injure a per- 
son rightfully coming in contact with it, responsibility may attach to 
the company. The following cases illustrate this rule: 

Jones V. Union Railway Co., 18 App. Div. 267, 46 N. Y. Supp. 321, 
where the plaintiff was standing at night upon the streets of the city, 
and a span wire used to support a trolley wire carrying a current of 
oOÔ volts broke a few feet beyond the insulator which carried the trol- 
ley, and, falling, burned through the plaintiff's hat and destroyed one 
of his eyes. It was held that the défendant company owed the duty 
of constructing its plant and maintaining it reasonably safe and secure 
for the public who might use the street. The liability there ensued 
from the want of care in construction and repair of wires owned by the 
company over and above the public highway. 

The case of Griffîn v. United Electric Light Company, 164 Mass. 
492, 41 N. E. 675, 32 L. R. A. 400, 49 Am. St. Rep. 477, was where a 
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tinsmith was engaged in placing an iron conductor on a building, upon 
the side of which an electric wire ran. He received a shock from the 
wire by reason of a pipe coming in contact vvith a wire where the in- 
sulating material was vvorn off. The court said : 

"The plaintlff, was uot a trespasser or a mère llcenseé who must take the 
premises of another as he finds them. He was rightfnlly on the iirciiiises 
for purposes of business. Thèse were a source of danger unless properly lu- 
sulated. « * * It (the défendant) was négligent If It falled to use reason- 
able diligence In seeing that its wlres were kept lu a state of repair. Thls 
duty it owed and at least to every person who, for purposes of business, wa» 
rightfully upon the premises." 

In Thomas v. Electrical Company, 54 W. Va. 395, 46 S. E. 317, 
the electric company left its wires with the end detached, not properly 
wrapped or covered, and it was worn and dangerous. They remained 
in such condition for a long time, without inspection. An opéra com- 
pany which leased the building for a time tacked advertising banners 
on the balcony. At the expiration of the lease a man 31 years of âge 
was sent up to gather the banners. He went upon the balcony to un- 
tack them, and while engaged in this work in the nighttime came 
in contact with one of the electric wires, which he grasped with his 
left hand, and was transfixed by the shock. It was held that the com- 
pany was guilty of négligence in not properly insulating or protecting 
the wire, as against a party who had business there to perform. 

In Trenton Passenger Ry. Co. v. Cooper, 60 N. J. Law, 219, 37 Atl. 
730, 38 L. R. A. 637, 64 Am. St. Rep. 593, electricity escaped from a 
Street railway and injured a horse driven on a public street. It was 
held that this was presumptive proof of négligence in the opération 
of the railway. The doctrine of res ipsa loquitur was applied to the 
situation. 

In Devlin v. Beacon Light Company, 192 Pa. 188, 43 Atl. 963, the 
electric light company, in making some altérations in its line, allowed 
an arc light wire to lie upon the pavement in a much traveled part 
of the city, without guard or warning to passers-by. The plaintiff 
stepped upon it and received a shock. It was held that that was suffi- 
cient évidence of négligence on the part of the défendant to require 
it to explain. 

On the other hand, the more pertinent cases are as f ollows : Sulli- 
van V. Boston & Albany Ry. Co., 156 Mass. 378-379, 31 N. E. 128, 
présents the case of a boy who went upon the roof of a shed of a rail- 
road company to recover a bail, and he was killed by coming in con- 
tact with two naked copper wires attached to the shed, used in the 
business of the company for conducting electricity. The court said : 

"If the plalntlff's Intestate was uot a trespasser, which we do not décide, 
he was at most a mère llcenseé, and so far as he was concerned the défendant 
had a right to arrange and use its property in any lawful manner, and owed 
him no duty with respect to It, exeept to refrain from setting a trap for hlm, 
and from doing him intentlonal or wanton harm. The llve electric wire with 
which the deceased came in contact was a lawful ai)paratus, used in the ordi- 
nary business of the défendant, and was not designed as a trap." 

In Woodruff v. Bowen, 136 Ind. 431, 34 N. E. 1113, 23 L. R. A. 
198, the défendant had erecteda building which, under ordinary cir- 
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cumstances, was reasonably safe. It became unsafe by reason of the 
storage of a large quantity of goods by a tenant, and by reason of the 
additional fact that, in an extraordinary emergency by fire, large 
quantities of water were thrown into the building, causing it to col- 
lapse. Firemen, in the discharge of their duty, were killed. It was 
held that the owner of the building was not responsible in damages 
for the death of the firemen, who were on the premises under a mère 
license conferred by law. "The licensor owes to a mère licensee no 
duty except that of abstaining from any positive wrongful act which 
may resuit in injury to the licensee, and the latter takes ail the risks." 

In Hamilton v. Minneapolis Desk Mfg. Co., 78 Minn. 3, 80 N. W. 
693, 79 Am. St. Rep. 350, it is held that at common law the owner of 
a building owed no duty to keep it in a reasonably safe condition for 
members of the public fire department who in the exercise of their 
duty hâve occasion to enter the building. 

In Hector v. Boston Electric Light Co., 161 Mass. 558, 37 N. E. 
773, 25 L. R. A. 554, a lineman employed by a téléphone company, 
for the purpose of affixing wires of the company to a standard erected 
on the roof of a building by the electric lighting company, had an im- 
plied license to reach the roof by going up through tire building. But 
he used a différent way, and, while unnecessarily upon the roof of an 
adjoining building, was injured by coming in contact with an unin- 
sulated wire charged with electricity belonging to the electric lighting 
company. It was held that he was not entitled to recover. Field, 
C. J., observed that : 

"Whatever duty the défendant owed to the plaintiff as the servant of the 
telegraph and téléphone company, under its license to that company to use 
the standard for the support of telegraph or téléphone wlres, this duty caunot 
be held to extend over the whole circuit of the defendant's wires, and the 
défendant was not requlred, for the protection of the servants of the telegraph 
and téléphone company, to maintain an effectuai insulation of its wlres over 
other buildings than that on whlch the standard was placed, at places where 
the défendant had no reason to expect that the servants of that company 
would go in the performance of their duties in using its standard, and where 
the défendant had neither invited nor licensed them to go." 

In Keefe v. Narragansett Electric Lighting Co., 21 R. I. 575, 
43 Atl. 542, the testimony showed that the plaintiff, a girl about 11 
j^ears of âge, climbed out of the window of a house in which she 
lived ctfito the jet of the adjoining house. While so walking she came 
in contact with electric wires owned by the tenant of that building, 
which were connected with the defendant's wires for transmitting 
electricity at the houses. The court said : 

"We do not thlnlt that the action can be maintained: First, beeause the 
wlres by which the plaintiff was injured were not the wires of the défendant ; 
and, secondly, even if they had been, we fall to see that the défendant would 
hâve owed any duty to the plaintiff, slnce it could hâve had no reason to 
antieipate the act of the plaintiff in walking along the jet." 

In Augusta R. Co. v. Andrews, 89 Ga. 653, 16 S. E. 203, a lineman 
for a téléphone company, in working for his company, placed a télé- 
phone wire above and across a fire alarm wire, ascending the pôle of the 
fire-alarm System for that purpose. In passing the téléphone wire 
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over the fire-alafm wire he received an electric shock. The claim 
made was that the street railway company was négligent in construct- 
ing the feed wire so that it came in contact with the fire-alarm wire 
and charged it with a dangerous current, and that this négligence 
caused the injury, The claim was disallowed, on the ground that the 
Street railway çompanyowed him nô duty and was not liable for in- 
jufy that happened to him while, without permission, he was upon the 
pôle of the fire-alarm System. 

The authorities bearing upon this f eature of the case are collected 
and reviewed in a very thorough manner in New Omaha Thomson- 
Houston Electric L. Co. v. Anderson, 73 Neb. 84, 102 N. V/. 89, and 
in Trouton v. New Omaha Thomson-Hougton Electric L. Co., 77 
Neb.'Sai', 110 N. W. 569, in which it was held that a fireman who en- 
fers Upon private premises for the purpose of extinguishing a fire, 
without the spécial authority or invitation of the owner, is a bare li- 
censeê, made such by public necessity, and takes the risk of the prem- 
ises as he firids them. The évidence showed that for some unexplained 
cause a severe shock of electricity came from one of the low-pressure 
wires which the fireman supposed was hàrmless. The doctrine of res 
ipsa loqijitùr was invokëd. The court said: "It is only when the 
defendâht is under an absolute duty to prevent the results that their 
appearahce shows négligence." There, as hère, although the wire may 
not hâve bèen at the instant propefly insulated, the party coming in 
contact with it did so volûntarily and unnecessarily. 

In Cleveland, C, C. & St. L. Ry. Co. v. Ballentine, 84 Fed. 935, 
38 C. C. A. 572, a train bf tank cars, fiUed with petroleum, took fire, 
and a boyM7y2 years ôld, ôut of cUriosity, went upon the premises and 
perhaps rendered some service there. Jenkins, J., quoted the rule 
that: ■ . ,^ „ . . , . 

. "It is not év.^i-y one who sufCers loss trom another's négligence who may re- 
cover theref or,. Négligence, to be actionable, must occur in breach of a légal 
duty arisinç ont of coutract or otherwlse, owlng to the person stistaiuing the 
loss." Citing Bank v. Ward, 100 U. S. 195, 25 L. Ed. 621 ; Kahl v. Love, 
37 N. J. Law, 5. 

Although the setting fire to the oil tanks resulted from the négligent 
act or omission of the servant of the railroad company in misplacing 
the switch, he said : 

"That négligent act or omission was not In breaeh of any duty owing to 
Ballentine, and as to him was innocuous, he being two miles away at the time 
and unaîîeeted thereby. * * * He went upon the grounds of the railroad 
company, where he had no right to be, and golng there, at best, as a mère 
licensee, he was bound to take things as he found them, and he assumed the 
risk of the situation. Blevator Co. v. Lippert, 24 V. S. App. 182, 11 C. C. A. 
.^21, and 63 Fed. ,942. ,So it is held that flremen entering upon premises to 
extinguish , a conflagration and to save property do so, notby permission or 
invitation of the owner, ■ but under license of the law, and they also must 
take the risks as they find them. * * « i-he railway company owed to him 
no active duty-^only the fiuty to abstaln during liis présence on the premises 
from positive wrôngful act which mlght resuit in injury to him. It was not 
bound to rémove the burning cars to another part of its yards, either in the 
discharge of any duty towards him, or, so far as the record discloses, in dis- 
charge of duty towards any one." 
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The case was tried by the learned trial judge upon a false theory 
of law, and the request of the défendant below for a directed verdict 
should hâve been granted. 

It results that the judgment of the Circuit Court must be reversed, 
and the cause remanded, with directions to grant a new trial. 
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1. Tbial (§ 311*)— Delibebations of Juby— Mattebs of Common Knowledob 

— JUBY'S ObSBEVATION and EXl'EBIENCB. 

In trials by jury, the .jurors are not restricted to a considération of the 
facts directly proven, but may give efCect to such inferenees as reasonably 
may be drawn from them. Nor are they expected to lay aslde matters 
of common knowledge or their own observation and expérience of the af- 
faira of life, but, on the contrary, to apply them to the évidence or facts 
in hand, to the end that their action may be intelligent and thelr conclu- 
sions correct. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. S 739 ; Dec. Dlg. | 

311.*] 

2. Tbial (§ 311*) — Delibebations of Juey — Opinions oï Expbets— Juet's 

Obseevation and Bxpeeience. 

In respect of questions upon which men of ordinary observation and ex- 
périence hâve some practlcal knowledge and are not incapable of formlng 
opinions of their own, jurors are not dépendent upon the opinions of ex- 
perts, even though they would be assisted by them. 

[Ed. Note. — For other cases, see Trial, Dec. Dlg. § 311.*] 

3. Négligence (§ 5*)— Standard or Reasonablb Cabe— Peactice of Othebs. 

The ultimate and controlllng test of the exercise of reasonable care is,- 
not what has been the practice of others in llke situations, but what a 
reasonably prudent person would ordinarily hâve done In such a situa- 
tion ; and the practice of others is évidence, but not the sole évidence, of 
that test. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 7; Dec. Dig. i 
5.*] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

M. B. Webber (Edward Lees, on the brief), for plaintifï in error. 
L. L. Brown (W. D. Abbott and S. H. Somsen, on the brief), for 
défendant in error. 

Before'sANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

VAN DEVANTER, Circuit Judge. This was an action for Per- 
sonal injuries sustained by the plaintifï through a falling of the boom 
of a derrick or loading jack which he and other servants of the de- 
fendant were using in hoisting steel rails from the ground to a flat 
car. The derrick was securely mounted upon the near end of an ad- 

*For otber cajsès see eame topic & l numbeb in Dec. & Am. Digs. U07 to date, & Rep'r Indexes 
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joinirig flat car, and its principal parts were a vertical iron mast of 
considérable size, a boom extending upward at an angle from the base 
of the mast, and a guy rod Connecting the top of the mast with the 
boom and supporting the latter. At the top of the mast was a shoul- 
der, and projecting above that was a spindle 2 or 3 inches high and 
1% inches in diameter. An eye or hole in the end of the guy rod 
fitted over the- spindle, and above the eye was a flat washer. Above 
the washer was a hole in the spindle three-eighths of an inch in diam- 
eter, into which it was designed that a pin or key should be inserted 
of sufRcient strength and size to hold the guy rod in place; that is, 
to keep it from being puUed, or slipping, off the spindle. The length 
of the boom was between 13 and 15 feet, the length of the guy rod 
was about 8 feet, and the height of the mast about 8 feet. The con- 
nection of the guy rod with the boom was enough higher than its 
connection with the mast to make its inclination about 35 degrees from 
the horizontal. The boom with its attachments was of such weight 
that the combined strength of ûve or six men was required in lifting 
it, and the weight of each rail to be hoisted was 800 pounds. In use 
the upper end of the boom, from which a cable was suspended, was 
swung around to the side, and the cable was fastened to a rail. The 
cable was then moved upward, thereby lifting the rail, and the boom 
was swung back over the car upon which the rail was to be placed. 
While the derrick was being so used, and while the plaintifif in the 
proper discharge of his duties was guiding a rail to its proper place 
upon the car, the pin or key at the top of the mast gave way, the 
guy rod was pulled off the spindle, and the boom fell, striking the 
plaintifif and inflicting injuries upon him which were and are painful, 
serions, and permanent. The négligence charged in the complaint, 
omitting what has since become immaterial, was that the défendant 
carelessly and negligently provided and placed in the hole in the spin- 
dle at the top of the mast a pin or key which was not of suflicient 
strength or size to withstand the strain to which it would be subjected 
in the service in which the derrick was to be used. This and ail 
other négligence on the part of the défendant was denied in the an- 
swer, but it was admitted therein thàt the défendant used the derrick 
in the service described, that the plaintifif was injured by the falling 
of the boom while the derrick was beirig so used, and that he was 
then in the discharge of his duties as a laborer in the defendant's serv- 
ice. Upon the trial, which was to the court and a jury, the évidence 
produced by the plaintifï, in addition to proving the facts before stat- 
ed, also proved, or tended substantially to do so, that the derrick had 
been used as hère described "oflf and on" for seven or eight months ; 
that on the occasion in question it was being used in the customary 
way, nothing unusual occurring in that regard; that after the acci- 
dent the head and point of a twenty-penny wire nail were found near 
the base of the. mast, the point being pronouncedly bent, and another 
part of such a nail was taken eut of the hole in the spindle ; that in 
size and otherwise the three pièces appeared to be parts of the same 
nail; that ail were rusty upon the exterior, and at one place of sev- 
erance the ends were bright, while at the other they showed a rusty 
break extending partly through the nail and were otherwise bright ; 
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and that the pin by which the guy rod was to be held in place on 
the spindie "was not supposed to be a nail — it was siipposed to be 
a key." The part of the nail taken out of the hole in the spindie 
was preserved, was produced in évidence, and has been transmitted 
to this court as part of the record. It is three-sixteenths of an inch 
in diameter, or just one-half the diameter of the hole from which it 
was taken, is 1% inches in length, or just the diameter of the spindie, 
is made of soft steel such as is commonly used in wire nails, and 
appears to hâve been eut or ground oflf at one end and partially sever- 
ed in that way at the other, an old break completing the severance; 
but it does not appear to hâve been appreciably worn or reduced in 
size between its ends. Some of the witnesses spoke of seeing this 
part of the nail "driven out" of the hole in the spindie, but this can- 
not be taken as meaning more than that it was poked out, for the 
same witnesses said that it "came right out" and that the hole "was 
larger than" the nail. There was no évidence of how long the nail 
had been in the spindie, save such as was afforded by its rusty condi- 
tion ; nor was there any évidence of the amount of strain to which 
it was subjected, or of its sufficiency in strength and size, save such as 
was afforded by the description of the derrick, its several parts and 
the mode of operating it, by the weight of the boom and the rails to 
be hoisted, and by the part of the nail produced in évidence. The 
défendant produced no évidence, and the case was submitted to the 
jury upon thèse questions, among others : Did the défendant exercise 
ordinary care to provide a pin or key of sufficient strength and size to 
make the connection between the guy rod and the top of the mast 
reasonably safe when the derrick was in use? And, if not, what sum 
would fairly and reasonably compensate the plaintiff for the injuries 
inflicted upon him by the conséquent falling of the boom? Other 
charges of négligence were also submitted to the jury, but they, as 
also what was said about them in the charge, bave become immaterial, 
l)ecause, at the request of the défendant, the court submitted to the 
jury the spécial interrogatory, "What was the immédiate cause of the 
falling of the boom?" to which the jury returned the answer, "The 
insufficient strength and size of the pin or key," meaning, as the record 
fairly discloses, that the nail was not of sufficient strength and size 
to be used as a pin or key. The verdict and judgment were for the 
plaintiff, and the défendant prosecutes this writ of error. 

Preliminarily, it should be said that the court rightly charged the 
jury that there could be no recovery by the plaintiff unless the de- 
fendant was guilty of some of the négligence charged, that the burden 
of proving such négligence was upon the plaintiff, that no inference 
or imputation of négligence could arise out of the fact that the pin 
gave way on the occasion in question, that the défendant was not 
bound absolutely to provide a safe pin, but only to exercise ordinary 
care to provide a reasonably safe one, and : 

"Jlark you, that the claim of négligence Is that this pin which held that 
rod, which ran from the end of the boom to the top of the mast, was of in- 
sufficient size and strength to wlthstand the strain which would naturally be 
brought agalnst it in the lifting of the rail from the ground to the car. This 
js the flrst claim of négligence. Xow, gentlemen of the jury, you hâve heard 
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the évidence as to the size of that pin, as to the character of that appara- 
tus, and as to the way In whlch the work was doue; and the flrst question 
for you to ask yourselves when you get to the jury rooin is this: Did the 
défendant company exercise ordinary care in the furnishing of that appara- 
tus as to the pin? Would an ordinarily prudent man hâve furnlshed an ap- 
paratus with a pin of that size and strength to do that work? Or would 
an ordinarily prudent man hâve said, that pin is not of sufficient size and 
strength to stand the strain which will naturally be brought against it by 
the lifting of thèse rails? If in answering that question, you say that an or- 
dinarily prudent man would hâve said that the pin was not of sufficient size 
and strength to wlthstand that strain, then the défendant compauy has beeu 
gullty of négligence in furnishing the derrick with that pin on top of the 
mast ; that is, if you say that an ordinarily prudent man, performing the du- 
ty of furnishing a reasonably safe appllance, would hâve said that that pin 
would not be reasonably safe, considering the work that the apparatus had 
to do, and the strain whlch would be brought upon it, then the défendant 
would be gullty of négligence in furnishing the derrick with that pin. 

"You must be satisfled that the necessary facts hâve been proved hère by 
a f air prépondérance of the évidence before there can be any recovery. You 
must not speeulate; it must not be a matter of spéculation or of guess; but 
you must be satisfied in your own minds by a falr prépondérance of the évi- 
dence of thèse facts which it is essentlal should be established in order to 
eutitle the plaintiff: to recover. If you are not so satisfled, it is not for you 
to speeulate as to how thIs accident happeued. You must flnd eut how it 
did happen ; and then, after flnding out how it did happen, if you are sat- 
isfled, under the instructions I hâve glven you, that the défendant was nég- 
ligent, » ♦ » you will ascertain what the plaintiff should recover." 

In varions ways the défendant objected that there was no évidence 
to justify a finding that the pin was not of sufficient strength and 
size, and the principal question now to be considered is whether thèse 
objections were well taken. The contention is that there was no évi- 
dence from which the jury could détermine the character of the pin 
required, the strength of the pin used, or the amount of strain to 
which it was subjected, and, therefore, that they could not say that the 
pin was insufficient without going outside the évidence and indulging 
in mère conjecture. At the same time the admission is actually or 
tacitly made that, if an expert in mechanics or in the construction and 
opération of appHances like the derrick in question had also given 
testimony to the efïect that the pin used was not sufficient to with- 
stand the strain placed upon it in the hoisting of the rails, the ques- 
tion of its sufficiency should hâve been submitted to the jury. 

It must be conceded that the case made by the évidence is close to 
the line which marks the séparation of évidence from conjecture, 
but can it be said, upon a careful considération of ail that the proofs 
tended to establish, that it is on the forbidden side of the line? Of 
course, jurors are not restricted to a considération of the facts di- 
rectly proven, but may give efïect to such inferences as reasonably 
may be drawn from them. Nor are they expected to lay aside mat- 
ters of common knowledge or their own observation and expérience 
of the afïairs of life, but, on the contrary, to apply them to the évi- 
dence or facts in hand, to the end that their action may be intelligent 
and their conclusions correct. Thayer's Treatise on Evidence, 194, 
263, 277, 296; Railroad Co. v. Stout, 17 Wall. 657, 663, 664, 21 L. 
Ed. 745; Head v. Hargrave. 105 U. S. 45, 49, 26 L. Ed. 1028; The 
Conqueror, 166 U. S. 110, 131, 17 Sup. Ct. 510, 41 L. Ed. 937; Bank 
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oî Kentucky v. Adams Express Co., 93 U. S. 174, 185, 23 h. Ed. 873 ; 
Phillips V. Détroit, 111 U. S. 604, 606, 4 Sup. Ct. 580, 28 L. Ed. 532 ; 
Jacobson v. Massachusetts, 197 U. S. 11, 30, 25 Sup. Ct. 358, 49 L. 
Ed. 643 ; McLean v. Denver & Rio Grande R. R. Co., 303 U. S. 38, 
51, 27 Sup. Ct. 1, 51 L. Ed. 78 ; McNichols v. Pease, 207 U. S. 100, 
111, 28 Sup. Ct. 58, 52 L. Ed. 121 ; Lafayette Bridge Co. v. Olsen, 
47 C. C. A. 367, 371, 108 Fed. 335, 54 L- R. A. 33 ; Nvback v. Cham- 
pagne Lumber Ce, 48 C. C. A. 632, 638, 109 Fed. 732 ; Baker v. F. 
A. Duncombe Mfg. Co., 77 C. C. A. 234, 146 Fed. 744; The Queen 
V. Aspinall, L. R. 2 Q. B. Div. 48, 61 ; Patterson v. Boston, 20 Pick. 
(Mass.) 159, 166 ; Commonwealth v. Peckham, 2 Gray (Mass.) 514 ; 
Bradford v. Cunard Steamship Co., 147 Mass. 55, 16 N. E- 719 ; Mc- 
Garrahan v. Railroad, 171 Mass. 211, 217, 220, 50 N. E. 610; Kitz- 
inger v. Sanborn, 70 111. 146, 149 ; Chicago, etc., Co. v. Warner, 108 
111. 538, 546; Stevens v. Minneapolis, 42 Minn. 136, 140, 43 N. W. 
842 ; Taylor v. Grand Lodge, 101 Minn. 73, 77, 111 N. W. 919, 11 
L. R. A. (N. S.) 92, 118 Am. St. Rep. 606; Lake Shore, etc., Co. v. 
Miller, 25 Mich. 274, 292 ; Lillibridge v. McCann, 117 Mich. 84, 75 
N. W. 288, 41 L. R. A. 381, 72 Am. St. Rep. 553 ; White v. Ins. Co., 
83 Me. 279, 22 Atl. 167; State v. Maine Cent. R. R. Co., 86 Me. 309, 
312, 29 Atl. 1086 ; Jamieson v. Gas Co., 128 Ind. 555, 563, 38 N. E. 
76, 12 L. R. A. 652 ; Baker v. Hope, 49 Cal. 598 ; Swain v. Street 
R. R. Co., 93 Cal. 179, 28 Pac. 829; Post v. Chicago, etc., Co., 121 
Mo. App. 563, 97 S. W. 233 ; Ayer & Lord Tie Co. v. Keown, 93 S. 
W. 588, 29 Ky. Law Rep. 400, As has been seen, the boom and the 
load which it was designed to lift were exceedingly heavy, and the 
boom was supported in its oblique position solely by the guy rod, 
whose downward inclination toward the mast was about 35 degrees 
from the horizontal. Therefore, the uplift of the rod at its connec- 
tion with the mast must hâve been pronounced, and must hâve sub- 
jected the pin, by which the rod was held in place upon the spindle, 
to a corresponding strain. As the derrick was constructed, the hole 
in the spindle was made three-eighths of an inch in diameter, and that 
gave rise to a permissible inference that it was designed that the pin 
should be of substantially that size. The nail used as a pin, but "not 
supposed" to be so used, was only one-half the diameter of the hole, 
and its strength was affected accordingly. Besides, it was made of 
a soft quality of steel, which materially increased its susceptibility to 
the cutting or grinding action incident to the uplift and movement of 
the rod. True, no mechanical expert gave his opinion upon the char- 
acter of pin required, the strength of the nail used, or the amount 
of strain to which it was subjected, but upon those questions the 
jurors were not incapable of forming opinions of their own. Being 
men of ordinary observation and expérience, they must hâve possessed 
some practical knowledge of the law of gravitation, of the elementary 
principles of mechanics, of the common use of pins in holding the 
wheels of varions vehicles in place upon their spindles and in holding 
together différent parts of other appliances and machinery, of the 
quality, strength, and size of those pins, and of the relative quality. 
strength, and size of twenty-penny wire nails. Doubtless they would 
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have tieen assisted by the opinions of compétent experts, but they 
were not wholly dépendent iipon them (Head v. Margrave, The Con- 
queror, Lafayett^ Bridge Co. v, Olsen, Nyback v. Champagne Lum- 
ber Ce, McGarrahan v. Railroad, arid Stevens v. MinneapoHs, supra), 
and so it cannot be said that there was nd substantial évidence from 
which the jury could find that the. hail, so used as a pin, was insuf- 
flaient in strength and size. 

But it is urged that the évidence made such a findhig inadmissible,, 
because it conckisively proved that th°. nail had. been used as a pin 
for seven or eight months, during which it was sliown to be quite 
adéquate to the strain put upon it. The record ^does not sustain 
the contention. , How long the nail had been used as- a pin was not 
shown, save as its rusty condition may have warranted an inference 
that it had been in the spindle, with the incident exposure to the 
weather, for sorne time. At most that would have been only a per- 
missible inference to be drawn by the jury, and not a necessary or con- 
clusive one, because the nail may have been rusty when it was placed 
in the spindle. And for another reason the asserted proof of demon- 
strated adequacy was not cônclusive. It consisted of statements that 
the derrick was used "ofï and on" from early in March until late in 
October following, that it was taken out on the road at times and then 
returned, that it was not, in use ail the time, but only occasionally, and 
that the extent of its use from early in June until late in October, so 
far as known by one of the crew, was seven or eight days. But there 
was no proof that during the periods of use, whatever they may have 
been, the nail was not appreciably yielding to the cutting or grinding 
action, indicated by the ends of its severed parts, which was incident 
to the uplift of the guy rod and the swinging of the boom from side 
to side when the derrick was in use. 

It is also urged that such a finding was inadmissible, because there 
was no évidence of what pins were used by other ownèrs and operators 
of like derricks. The contention must fail, because it proceeds upon 
a theory which gives undue and controlling influence to the conduct 
of others. Without question it would have been permissible to show 
what pins were used by other owners and operators of like derricks, 
for that would have been some évidence of what could have been, and 
ought to have been, donc by the défendant; but évidence of that char- 
acter was not indispensable, because the ultimate and controlling test 
of the exercise of reasonable care is, not what bas been the practice 
of others in like situations, but what a reasonably prudent person 
would ordinarily have donc in such a situation. The law is not so un- 
reasonable as to atïord no test where there bas been no practice by 
others with which the conduct in question can be compared ; nor does 
it permit common sensé and reason to lose their sway because, through 
ignorance, inattention, or selfishness, an unreasonable practice bas pre- 
vailed. Chicago Great Western Ry. Co. v. McDonough (C. C. A.) 
161 Ped. 657, 665, and authorities there cited; Nyback v. Champagne 
Lumber Co., 48 C. C. A. 632, 638, 109 Fed. 732 ; Dawson v. Chicago, 
R. I. & P. Ry. "Co., 52 C. C. A. 386, 288, 114 Fed. 870 ; Gilbert v. 
Burlington, C. R. & N. Ry. Co., 63 C. C. A. 27, 32, 128 Fed. o29; 
1 Labatt, Master and Servant, § 50. 
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Exceptiohs were taken to portions of the charge in respect of the 
assessment of damages and other matters, but none of them afïords 
any ground for a reversai. Some were addressed to excerpts which 
standing alone might be subject to criticism, but taken with the con- 
text, and as they must hâve been understood by the jury, were unob- 
jectionable; some were rendered immaterial by the jury's answer to 
the spécial interrogatory ; and the others were plainly without merit. 

It follows that the judgment should be affirmed, and it is so ordered. 

SANBORN, Circuit Judge (concurring). This case involves the 
liability of the master for the breach of its duty to its servant to ex- 
ercise ordinary care and prudence in the sélection, arrangement, and 
care of a simple machine which it furnished. In my opinion this lia- 
bility is measured by the following rules of law which I think hâve 
been established by décisions of the Suprême Court and of this court. 

The limit of the duty and of the liability of the master is the ex- 
ercise of ordinafy care to furnish and keep in repair reasonably safe 
machinery. That duty is discharged and that liability ceases when the 
master has exercised ordinary care to furnish such machinery and ap- 
pliances as persons of ordinary intelligence, prudence, and caution 
commonly supply under like circumstances. Washington, etc., Ry. 
Co. V. McDade, 135 U. S. 554, 570, 10 Sup. Ct. 1044, 34 L. Ed. 235 ; 
Southern Pacific Company v. Seley, 152 U. S. 145, 153, 14 Sup. Ct. 
530, 38 L. Ed. 391; Patton v. Texas & Pacific Ry. Co., 179 U. S. 
658, 664, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Mississippi River Logging 
Co. v. Schneider, 20 C. C. A. 390, 393, 74 Fed. 195, 198 ; H. D. Wil- 
hams Cooperage Co. v. Headrick, 159 Fed. G80, 682, 86 C. C. A. 548, 
550. "The défendant was not a guarantor of the safety of its ma- 
chinery, and was only bound to use ordinary care and prudence in the 
sélection, arrangement, and care thereof, and had a right to use and 
employ such as the expérience of trade and manufacture sanctioned. 
* * * Neither individuals nor corporations are bound as employ- 
ers to insure the absolute safety of the machinery or mechanical ap- 
pliances which they provide for the use of their employés, nor are 
they bound to supply the best", the safest, or newest of those appliances 
for the purpose of securing the safety of those who are thus em- 
ployed." Washington, etc., Ry. Co. v. McDade, 135 U. S. 554, 569, 
570, 10 Sup. Ct. 1044, 1049, 34 L. Ed. 235. 

The true test of ordinary care is that degree of care which persons 
of ordinary intelligence and prudence commonly exercise under similar 
circumstances. If the care used in a given case rises to or above that 
standard, there is no actionable négligence ; if it falls below it, there 
is such négligence. Union Pacific Railroad Co. v. Daniels, 152 U. S. 
684, 691, 14 Sup. Ct. 756, 38 L. Ed. 597; Southern Pacific Co. v. 
Hetzer, 68 C. C. A. 26, 35, 135 Fed. 272. 281, 1 E. R. A. (N. S.) 
288; Chicago Great Western Rv. Co. v. Egan, 159 Fed. 40, 45, 86 
C. C. A. 230, 235 ; H. D. Williams Cooperage Co. v. Headrick, 159 
Fed. 680, 682, 86 C. C. A. 548, 550; Grand Trunk Rv. Co. v. Ives, 
144 U. S. 408, 416, 417, 12 Sup. Ct. 679, 36 L. Ed. 485 '; Washington, 
etc., Ry. Co. v. McDade, 135 U. S. 554, 569, 10 Sup. Ct. 1044, 34 
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h. Ed. 235; Choctaw, etc., Ry. Co. v. HoUoway, 191 U. S. 334. 338, 
24 Sup. et. 103, 48 L. Ed. 207 ; Choctaw, etc., Ry. Co. v. McDade, 
191 U. S. 64, 67, 24 Sup. Ct. 24, 48 L- Ed. 96 ; Charnock v. Texas 
& Pacific Ry. Co., 194 U. S. 432, 437, 24 Sup. Ct. 671, 48 L. Ed. 1057. 
In Union Pacific Railroad Company v. Daniels, 152 U. S. 684, 691, 
14 Sup. Ct. 756, 758, 38 L. Ed. 597, a case which involved the duty to 
exercise care to furnish reasonably safe machinery for the servant, 
the Suprême Court su'stained this charge ; 

"The duty of the défendant towards him was the exercise of reasonable 
care in furnlshlng and keeplng its machinery and appUances, about whlch he 
Is requlred to perf orm his work, In a reasonably safe condition. It was the 
defendant's duty also to use llke ordlnary care in selecting compétent fellow 
servants and In a sufflcient number to insure that the work would be safely 
done; and this duty was dlscharged by the défendant if the care disclosed 
by it In thèse several matters accorded wlth that reasonable skill and pru- 
dence and care which careful, prudent men, engaged In the same klnd of busi- 
ness, ordinarily exercise." 

I do not assent to any direct or indirect departure from thèse rules. 
While it, may be theoretically true that the measure of care required 
of a master is that which an ordinarily prudent man would hâve used 
under like circumstances, the best évidence what that degree of care 
was and the true standard of its measurement is the degree of care 
which ordinarily prudent, cautions, and rational employers ordinarily 
exercise under like circumstances. Where there is substantial and un- 
disputed évidence what degree of care such employers coramonly ex- 
ercised in similar circumstances, and no évidence that the master failed 
to exercise that degree of care, it is not in my opinion permissible 
for the jury to speculate or opine that a reasonably prudent man would 
hâve exercised a higher degree of care than such men actually did 
exercise, and to charge the défendant with damages because he failed 
to reach such a spéculative, variant, ând uncertain standard. Southern 
Pacific Co. V. Hetzer, 135 Fed. 272, 68 C. C. A. 26, 35, 1 L. R. A. 
(N. S.) 288; Chicago Great Western Ry. Co. v. Egan, 159 Eed. 40, 
45, 86 C. C. A. 330. 

In the case at bar, however, there was no évidence what degree of 
care ordinarily cautions, prudent, and rational employers commonly 
exercise in the sélection and care of such a machine as that in use at 
the time of the accident ; and upon the ground that in the absence of 
such evidehce, and in view of the proof of the size of the pin and of the 
size of thé hole in which it was placed, of the character of the machine 
and of its work, I do not dissent from the conclusion that it was per- 
missible for the jury in this case to find what degree of care an or- 
dinarily prudent man would hâve exercised under like circumstances, 
and that the défendant failed to use that care. 
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DANVEES SAV. BANK v. NATIONAL SURETT CO. 
(Circuit Court of Appeals, First Circuit January 20, 1909.) 
No. 773. 

1. INSURANCK (§ 145*) CONSTRtrCTION OF CONTEACT— GUABANTT INSUKANCE. 

A surefy bond for an employé, Issued on an application made by the 
employer, was expressly limited to tbe tenu of one year, but provlded for 
its renewal on the payment of a like or agreed premlum annually "so 
long as the employer may wlsh to continue this bond aud the eompany 
shall consent to receive such premlum." Held, that renewals were left 
as a matter for future contracts between the parties, and that, where new 
applications therefor were requlred and made, they, and not the original 
application, govemed as to the renewal terms based thereon. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 287 ; Dec. Dig. 
§ 145.* 

Guaranty Insurance, see note to American Crédit Indemnity Co. v. 
Wood, 19 C. C. A. 271.] 

2. IHSUBANCE (§ 669*) — Action oir Policy— Instetjctions. 

Instructions consldered In an action on surety bonds glven for an em- 
ployé, arlsing out of hls défalcations which were not dlscovered untll aft- 
er hls death, and held to require a reversai on the ground that they did 
not sufflciently explain to the Jury the effect of a êettlement between plain- 
tiff and the widow of such employé, after a small part of the défalcation 
had been dlscovered, under a mutual mistake in supposlng that ail had 
been dlscovered. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. S 669.*] 

In Error to the Circuit Court ot the United States for the District 
of ]V[assachusetts. 

Daniel N. Crowley, for plaintiff in error. 

William A. Morse (William J. Griffin, on the brief), for défendant 
in error. 

Before PUTNAM and LOWELL, Circuit Judges and AEDRICH, 
District Judge. 

PUTNAM, Circuit Judge. As the parties arrange themselves in this 
court as in the Circuit Court, it will be convenient to call throughout 
the plaintifï in error plaintifï, and the défendant in error défendant. 

The suit was tried to a jury in the Circuit Court, with a verdict for 
the défendant. Thereupon the plaintiff sued out this writ of error. 
Neither party seems to hâve had much regard to our rule as to the 
préparation of a brief. Especially, the brief in behalf of the plaintiff 
contains no proper références to the pages of the record, and other- 
wise, as required thereby. Under thèse circumstances, we find this a 
difficult record to examine. Therefore, we touch on only such points as 
seem absolutely necessary to be determined by us for the présent pur- 
poses. 

The plaintiff was a savings bank, and employed as its treasurer Al- 
bion F. Welch, who was ultimately found to be a defaulter for a large 
amount, and who died before the défalcation was dlscovered. The 
plaintiff made the usual application to the National Surety Company, 

•For other cases see same topic & % numbeb In Dec. & Am. Dlgs. 1907 to aate, & Rep'r Indexes 
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the défendant, to become surety for Welch. Welch aiso made an ap- 
plication which was practically simultaneous with that of the plaintiff, 
but which, under the circumstances of this case, does not affect the 
rights of the parties, and need not be considered. ^tna Indemnity 
Company v. Haverhill, 142 Fed. 124, 73 C. C. A. 342, decided by this 
court on November 24, 1905, and certiorari refused by the Suprême 
Court, 201 U. S. 643, 26 Sup. Ct. 759, 50 L. Ed. 902. 

The plaintiff's application nowhere used the word "warranty." Tt 
contained varions représentations and statements, as usual. Among the 
rest, of one class, was the following: 

"Q. lias applicant ahvays performed duties faitlifully and to your satis- 
faction? A. Yes." 

Among the other class was the following : 

"Hâve you so systematized your business that bocks, accounts and vouelicrs 
lîept by otlier employés will serve as a checli upon the applicant lu such posi- 
tion, and enable you by au examlnation and comparlson to detect and discover 
any act of fraud or dishonesty on the part of the applicant? A. Yes." 

The suretyship bond bore date the Ist day of February, 1900, and 
tan for one year. It contained varions statements and provisions of 
the two classes we hâve referred to ; among the rest, one for inspection 
of the accounts and books, and a stipulation that Welch had not, within 
the knowledge of the plaintiff. been at any time in arrears or default 
in either his présent or any other employment. It also contained the 
itsual référence to the plaintiff's application ; also a stipulation that the 
plaintiff should immediately give the défendant "notice in writing of 
the discovery of any default or loss," with a further stipulation for 
full particulars "as soon as practicable thereafter." It also contained 
in substance a provision to the effect that, unless such proofs were 
made, no claim could be sustained. The bond also contained the fol- 
lowing : 

"Now, therefore, in considération of the paynient of the sum of fifty dol- 
lars (.$50) lavvful money of the l'Hited States of America, to the conipany, as 
as a premivnn for the terni comniencing at the date hereof and ending ou the 
flrst day of Februar.y. nineteen lumdred and one, at twelve o'cloek noon, in 
order to efCect a continuance of this bond, of an amiual premiuni at a llke 
or agreed rate to be paid to the company on or before the date last mention- 
ed and annually thereafter, as a premium for each ensuing year, so long as 
the employer may wish to continue this bond and the company shall consent 
to receive such premiuni," etc. 

Cotemporaneously with the expiration of the year named in the 
bond, namely, in January, 1901, using a form presumably drawn by 
the défendant, the plaintiff made application for a continuance for an 
additional year, and in that application made certain statements vary- 
ing somewhat from those contained in the original application; and it 
further therein expressly warranted the statements to be true, and 
added that they were made for the purpose of inducing the défendant 
to continue the suretyship. Thereupon a certificate of continuance was 
given by the défendant, and a like certificate was given on February 
1, 1902. 

The entire défalcation on the part of Welch was stipulated at $12,- 
-"jSS, of which $10,508 was during the year from February 1, 1900, to 
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February 1, 1901, and possibly $GOG more. Although this défalcation 
was not discovered by any of the plaintiff s officers until after he died, 
apparently something was previously known about it by a subordinate 
employé, a bookkeeper, referred to in the jndge's charge as hereinafter 
stated. The dates and amounts required to develop the facts to which 
thèse particular observations relate cannot be obtained except by 
searching through the record; but we can state them sufficiently to 
bring out the point involved. After the death, discovery was at first 
niade by one or two of the plaintiiif's officers of a défalcation of only a 
comparatively minor amount. This was communicated to Mrs. Welch, 
the widow, who, in order to prevent publicity and protect lier hus- 
band's memory, made it good. Subsequently, another deficiency of a 
comparatively minor amount was found, which was also paid by the 
widow under the same circumstances. The facts about thèse amounts 
were not communicated generally to the plaintitï's officers, nor in any 
way made public, until it was subsequently ascertained that the défal- 
cation was a very considérable one. On this being discovered, formai 
notice of the entire défalcation was promptly given by the plaintifï's 
officers to the défendant; and, publicity thereupon of course ensuing, 
Mrs. Welch demanded back the amounts that she had paid. The same 
not being repaid, she sued the plaintiflf therefor in an action in the na- 
ture of one for money had and received at common law, in which action 
she prevailed, and obtained back her money. The présent suit is not 
only for the défalcation which was discovered subsequently to Mrs. 
Welch's payments, but for the entire défalcation, including the amounts 
which she collected back. 

We think we hâve now stated sufficiently the facts of the case to 
enable the propositions of law which follow to be understood. The 
whole charge is made a part of the record, but no exceptions which 
we will hâve to consider were taken other than as hereinafter stated. 

One proposition relied on by the plaintifï is that the requests for 
continuances of the bond in January, 1901, and January, 1903, hâve 
no effect on the case, because the bond itself provided for its contin- 
uance, and because, therefore, it was governed entirely by the original 
application of January 30, 1900. This is clearly unsound, because the 
bond by its terms expired at the end of the year, and had no application 
thereafter, except for settlement of liabilities, unless it was continued 
by a new agreement between the parties, the continuance forming a 
new act. The provision for a continuance is clearly to the efïect that 
neither party has a right to continue without the consent of the other. 
Therefore, before consenting, the défendant had a right to demand 
the new applications to which we hâve referred, and to now insist that 
the law holds that, in continuing, it relied on those applications, and 
that they formed a part of the relations of the parties during the con- 
tinuances. 

At this point we note two strange omissions : No notice was taken 
of the fact that the original application contained no express warran- 
■ ties, while the renewal applications did. A more singular thing is that 
no notice was taken of the fact that the larger portion of the défal- 
cation occurred before the applications for continuance of the bond 
166 F.— 43 
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were made ; so that those applications were immaterial wîth référence 
thereto. With regard to thèse facts, however, no déductions are to be 
made from any conclusions we hâve reached. In the same connection 
we may add that the provision with référence to giving prompt notice 
was not considered with regard to the fact that it was given promptly 
after the larger portions of the défalcations were discovered, although 
delayed with référence to the minor items which we hâve explained. 
Whether the claim of the plaintiff against the défendant is divisible, or, 
if necessary, may be divisible on this account, we do nût consider. 

The plaintiff objected to the admission of the applications for the 
continuances ; yet the court admitted them, and, in view of the facts 
we hâve stated, properly so as a gênerai proposition, because they were 
evidently parts of the contracts of continuance. The plaintiff did not 
follow up its exception, and it asked no particular ruling from the court 
in regard to the effect of thèse applications. The court, however, did 
rule that the statements made in them were subject to the instructions 
which it gave with regard to the original application. Inasmuch as 
the renewal applications contained express warranties, this ruling was 
favorable to the plaintiff ; so that in rio event is the plaintiff entitled to 
this exception. 

One very substantial topic brought to our attention is classed under 
the head of "accord and satisfaction." It was in substance submitted 
to the jury whether the dealings with Mrs. Welch amounted to accord 
and satisfaction; but the rules regarding that branch of the law are 
technical. % Chitty's Contracts (llth Am. Ed.) 1133 et seq. The plain- 
tiff was at least entitled to more spécifie instructions than were given. 
It is very doubtful whether any arrangement made with a Etranger can 
amount to accord and satisfaction. 3 Chitty's Contracts (llth Am. 
Ed.) 1133 ; Pollock's Principles of Contracts (7th Ed.) 469, 470. The 
true view of the case in this particular avoids that doubt. 

It may be that the negotiations with Mrs. Welch, the secrecy which 
attended them, and the delay which ensued by reason thereof, caused 
the withholding of a notice to the défendant to such an extent that it 
may hâve some effect on the question whether it was given within a 
reasonable time. It is also to be noted that, in view of the fact that, 
if there had been no défalcations except those which appeared at the 
time the negotiations were made with Mrs. Welch, the resuit would 
hâve been bénéficiai to the défendant; and it may be that on that ac- 
count the plaintiff is excusable for not giving notice sooner. On the 
other hand, it may be that the secrecy which attended thèse negotia- 
tions, contrary to the stipulations in the surety obligation, prejudiced 
the plaintiff's case for that reason. It is also possible, as we hâve al- 
ready suggested, that the plaintiff's claim may be divisible on the basis 
we hâve explained, so that the notice which was given the défendant 
was seasonable as to the larger portion of the claim, even if not sea- 
sonable as to the whole of it. We do not express any décisive views 
on any of thèse questions. It is enough that the transactions with Mrs. 
Welch took on an entirely différent phase from that which was pre- 
sented to the jury. 

It is entirely évident that the transactions with Mrs. Welch, including 
the payments by her, were based on a mutual mistake, and that under 
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the circumstances the whole inducement which moved her to makc 
the payments was defeated. There was apparently justification for 
Mrs. Welch's daim, and there is apparently justification for the plain- 
tiff now claiming that a final settlement which would avoid publicity 
was the substantial purpose of the adjustment, and that the subséquent 
discovery of additional défalcations of more than twice the amount 
which had been settled for showed a mutual mistake of a fundamental 
character, entitling Mrs. Welch to recover her money on an application 
made within a reasonable time thereafter. If so, the whole transaction 
was a nullity, and the widow was entitled to recover her money as she 
did. It is not necessary that we should détermine positively the facts 
in this respect. It is enough that there was sufficient in the record to 
require that this topic should hâve been clearly explained to the jury. 
Not only is this true, but on the record as it stands we are of the opin- 
ion that the court should hâve charged the jury that the jury should 
find favorably to the plaintiff so far as the right of Mrs. Welch to re- 
cover the money in question was involved. 

Another error assigned relates to the admission in évidence of certain 
records of the plaintiff's finance committee. This évidence was ofïered 
under plaintiff's représentation with référence to the systematizing of 
its business, especially its books, accounts, and vouchers ; and it consist- 
ed of entries on the records in the years 1895, 1896, and 1897. It con- 
cerned only two or three transactions ; and, without something further, 
it had nothing substantial to do with the systematizing of the plaintiff's 
bookkeeping, and was, moreover, three years anterior to the application 
for the bond in suit. It was apparently immaterial and irrelevant, but 
it was not connected in such way as to suggest even the possibility 
that the plaintiff was prejudiced by it. The same observations apply 
to the assignment of an alleged error in regard to certain transactions 
with Nathan Matthews in 1873. 

Several other alleged errors, five in ail, are grouped by the plain- 
tiff as though they related to the same topic ; but they cover two. One 
is whether the notice to the défendant was seasonably given in accord- 
ance with the contract between the parties, and the other whether 
knowledge of the default by the plaintiff's président and investment 
committee was knowledge by the plaintiff itself. As to the first, the 
instructions by the court, appearing at two or three points in the 
charge, were favo-rable to the plaintiff. As to the other, the court ruled 
that a jury might take into considération the conduct or knowledge of • 
the clerk we hâve referred to. It is possible that, by reason of some 
suggestion not brought to our attention, this may hâve been true in 
some aspects of the case ; but it is such an unusual proposition that it 
should hâve been explained to the jury with proper limitations and 
qualifications. However, it is probable that thèse difficulties will dis- 
appear on a new trial in view of the suggestions which we will make. 
Therefore, as there must be a new trial in view of what we hâve al- 
ready stated, and as the questions involved in thèse alleged errors are 
not brought out so that we can discuss them satisfactorily, we will pass 
over ail of them lightly. 

The topics of knowledge and notice were explained by the court, 
covering for that purpose several pages of the charge. There were 
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• certain ruiings requestéd wliich it is claimed were not given. The ex- 
ception was expressed to be "to such portions of the charge as were 
inconsistent with the plaintiff's requestéd ruhngs." We are giving the 
précise phraseology. Exceptions in this form are not usually vahd. 
Having gone over this matter thoroughly in Tubular Rivet Company v. 
Exeter Boot & Shoe Company, 1S9 Fed. SU, 86 C. C. A. 648, we hâve 
no occasion to dwell on it hère ; theref ore, ail we can do is to read over 
what the court instructed the jury, and to observe on this point that it 
seems to be generally in harmony with the ruiings of the Suprême 
Court in Fidelity Company v. Courtney, 186 U. S. 342, 22 Sup. Ct. 
833, 46 X. Ed. 1193, and in an eariier case, American Surety Company 
y. Pauly, 170 U. S. 133, 18 Sup. Ct. 563, 42 L. Ed. 987. Of course, it 
is possible that, if spécifie objections had been made to particular por- 
tions, and the record hàd been brought out specifically with référence 
thereto, there would appear some points, in which the charge should 
hâve been modified. But we hâve no such spécifie objections, and only 
a request for an arbitrary ruling, which asked the court to positively 
direct the jury that knowledge of default by the two gentlemen named 
in the request was not the knowledge of the plaintiff, so that, if the 
two gentlemen named withheld their knowledge from the rest of the 
trustées, "Ihe plaintifï could not sufïer, whatever may hâve been the 
reason of their action." This fails to state the fact that one of the 
gentlemen named, Mr. White, was the président, and that the default 
was known both to him and to the investment committee ; and the re- 
quest was without regard to any qualification as to the powers and 
duties of that committee. The authorities cited by the plaintifï on this 
point do not touch the case. Two of them, American Surety Company 
V. Pauly, already referred to, and Santiago Innerarity v. Merchants' 
Bank, 139 Mass. 332, 1 N. E, 282, o2 Am. Rep. 710, were of the weil- 
known class in which the oftîcers who had the knowledge, or received 
the information, were, with référence thereto, adversely interested 
against the plaintifï corporation. In the next case cited, American 
Bonding Co. v. Spokane Building Soc, 130 Fed. 737, 65 C. C. A. 121, 
the knowledge was the knowledge of a default by a single officer, not 
communicated, and existing when the surety bond was given, and, 
therefore, not at ail within this case. Another citation, Fidelity & De- 
posit Company v. Courtney, 186 U. S. 342, 22 Sup. Ct. 833, 46 L- Ed. 
1193, while favorable to the plaintiff on another point, is thoroughly in 
harmony with the gênerai propositions of the charge as to this particu- 
lar question of notice after a default, especially at pages 346 and 347 of 
186 U. S., at page 835 of 22 Sup. Ct. (46 h- Ed. 1193). 

This leaves only one other proposition brought to our attention, 
which we will consider. The court charged the jury very fully as to 
the question of diligence on the part of the officers of the plaintiff 
corporation during the progress of the défalcation, dwelling especially 
with référence to the extent of what they ought to hâve known, and 
submitting to the jury whether they acted "as reasonably prudent men 
would act." There were two classes of conditions or obligations rest- 
ing on those officers. One class related to existing facts, and to the 
knowledge of the officers of the corporation, or what they might hâve 



CITY OF CLEVELAND, TENN. , V. UNITED STATES. 677 

known, with référence to past or future defaults. The other related to 
matters which were entirely at the will of the ofiiicers, as, perhaps, the 
method in which the books should be kept, and hovv often there should 
be examinations, etc. It is not clear that the court distinguished as to 
the difïering rules of dihgence required by the law witli regard to 
thèse differing classes of conditions or obHgations. The rule as to the 
former is clearly stated favorably to the plaintiff in Fidehty & Deposit 
Company v. Courtney, aiready referred to, at pages 360 and 361 of 
186 U. S., at page 840 of 23 Sup. Ct. (46 L. Ed. 1193). If the in- 
structions to tlie jury failed to distinguish suitably as to any particular 
class of conditions or obhgations, the same would probably bave fur- 
nished ground of error if exceptions had been properly taken. As, 
however, there must be a new trial, it is not necessary to pursue this 
topic further. 

The judgment of the Circuit Court is reversed, the verdict set aside, 
and the case remanded to that court for further proceedings not in- 
consistent with the opinion passed down the 20th day of January, 
1909 ; and the plaintifï in error recovers its costs of appeal. 
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((Srcult Court of Appeals. Sixth Circuit. January 22, 1909.) 

No. 1,820; 

î. CoNSTiTUTioNAi, I/A.W (§ 109*) — Statutes Impairing Oblioation of Con- 

TEACTS— ImPAIKMEKT OP ReMEDY. 

Tlie impainiieiit of tiio oiilisation of a contract by a stnte, which is 
forliidden by the Constitution of the United States, is not liniited to c-ases 
where the statuts destroys the remedy for enforcement of the eontract 
and provides no otiier, but ineludes ail cases wliere the sulistitutiou of a 
différent remedy Is of one in substance more difficult, more burdensonie 
and uncertain than the one repealed, and which appreciably lessens the 
value of the eontract. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dlg. § 474; 
Dec. Dig. i 169.*] 

2. CoNSTiTUTioKAL Law (§ 168*) — Statute Impairing Obligation of Con- 

TRACT — ImPAIEMENÏ OF ReMEDY. 

Relator recovered a judgiiient agalnst the défendant city based ou a 
eontract payable froni curreut taxes. At the time when the eontract was 
made such taxes which inight be levied were limited by the city's charter. 
and the property taxable was reqîilred to be assessed by the elty recorder 
ai its full value. Subsequently a state statute, Acts Tenu. 189Ô, p. 203, c. 
120, required ail assessinents to be niade by a county assessor, whose as- 
sessments are reviewed, first by the county board, and next by the state 
board of equalination ; and this assessment is to be copied by the city 
recorder for city purposes. HcUl that, as against relator, such statute 
was vold as impairing the obligation of his contrac-t by deprivlug him 
of a remedy against the recorder to compel an itssessment of proi)erty at 
its true value ; that it therefore did not repeal the provision of the charter 
for assessment by the recorder, and that lie could be compelled by man- 
damus to reassess property for previous years which had been assessed by 
the county assessor at less than Its value, and to levy and collect taxes 
on the valuation omitted, to be applied on relator's judgment. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 475 ; 
Dec. Dig. § 108.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & PLCp'r Indexes 
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3. Mandamus (§ 116*)— LEvr of Taxes— Enforcement of Judgment. 

Where a city was glveû by statute authority to borrow money for the 
érection of public buildings and to issue Its bonds therefor and levy a 
spécial tax for their payment, It had not the rlght to use its current 
revenues for tbe érection of sucli buildings as against a Judgment créditer 
whose judgment is payable only from tbe surplus of such revenues above 
current expansés ; and, where It has so diverted current revenues, the 
judgment creditor Is entitled to be substituted to the right which a bond- 
holder would hâve had, and to conipel the levy of a spécial tax to replace 
the money so diverted. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dlg. 1 243 ; Dec. Dig. 
§ 116.*] 

4. Mandamus (| 176*)— Scope of Relief. 

In granting a writ of mandamus to compel the levy of a tax by a mu- 
nicipal corporation to pay a judgment, the court may, in the exercise of 
broad equity powers, direct the distribution of the tax over a number of 
years, where it would otherwlse impose a hardship on taxpayers. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. § 394 ; Dec. Dig. 
§ 176.* 

To enforce payment of judgment against munlcipallty, see note to Holt 
County v. National Life Ins. Co., 25 C. C. A. 475.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

J. B. Sizer, for plaintiflfs in error. 

F. R. Spurlock, for défendants in error. 

Before I.URTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. For the fifth time, the litigation in 
this case is brought before us for review. The previous décisions of 
this court are reported in 98 Fed. 657, 39 C. C. A. 211, 111 Fed. 3-11, 
49 C. C. A. 383, 137 Fed. 667, 63 C. C. A. 393, and 153 Fed. 907, 82 C. 
C. A. 55. The rights of the parties were settled on the first appeal 
(98 Fed. 657, 39 C. C. A. 211) when, reversing the decree of the court 
below, we directed a decree for the complainant in the sum of $9,852.- 
13 and costs. This was in 1899. Since that time the complainant has 
been vainly endeavoring- to collect his judgment ; and the défendant, the 
city of Cleveland, has persistently interposed ail conceivable défenses 
to defeat it. The history of the proceedings is exhibited in the reports 
of the former décisions of this court above referred to. For the prés- 
ent purpose it is only necessary to say that on the rendition of the 
final judgment directed by this court and some time in the year 1900, 
an exécution' was issued and returned nulla bona. Thereupon a writ 
of mandamus was sued out to compel the levying of a spécial tax to 
pay the judgment. This was resisted iipon the ground that the city 
was so limited by its charter that it had no power to levy taxes beyond 
the amount of 75 cents on each $100 of its valuation, and this had ail 
been required for current expenses. The Circuit Court overruled 
this défense, holding that the limitation referred to did not include 
taxes to meet obligations such as that of the complainant; and a 
peremptory order to make the levy was made. To review this order 
the city brought a writ of error, and, for the reason that we thought 

*For other cases see same topic & § kumbee iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the lower court was in error in thinking that the limitation in the 
charter did not include taxation to meet such an obligation as this, 
we reversed the order and gave certain spécifie instructions to the 
court below, found at 111 Fed. 349, 49 C. C. A. 383, which we deem- 
ed sufBcient for the intended purpose. But they hâve not proved 
so. The case was brought hère again, but we were obliged to reverse 
the order then in question on account of certain faults in the procédure 
which were insuperable ; and the cause was sent back for further pro- 
ceedings, with instructions, among which was one to require a further 
return and pleadings thereon which seemed necessary, in order to dé- 
termine whether the officiais of the city were complying with the 
order directed in October, 1901, 111 Fed. 341, 49 C. C. A. 383. Fur- 
ther proceedings were had. The further return showed that in several 
particulars the rights of the complainant had been disregarded, but 
that in some of them, not ail, the results were past remedy upon the 
pleadings as they were originally framed, and the further fact that 
the officiais who had participated in the wrongful acts were no longer 
in office and the diverted funds were past recall. The court below had 
held, however, that the return was sufficient because it showed that 
for the years 1900, 1901, 1902, and 1903 taxes to the limit allowed by 
the charter had been collected and disbursed for current expenses, and 
overruled ail the exceptions taken by the relator to the return, and 
further ordered the relator to pay the costs of the proceedings. We 
reversed this order, and because it then appeared in the record that a 
part of the taxes raised in previous years had been diverted to the 
building of a schoolhouse, which the city might hâve built with moneys 
which it was empowered to raise by a spécial provision in its charter, 
and because, also, it appeared that under the provisions of an act of 
the L,egislature of Tennessee repealing the provision in the charter 
of the city relating to taxation and the substitution of a new method 
under which the county assessor made the valuation for the county 
which the city copied, and the assessor had been valuing the property 
in the city and elsewhere at no more than 70 per cent, of its actual 
value, we directed an amendment which would open up those subjects, 
so that justice might be done in those regards. This has now been 
donc. The particulars hâve been ascertained, and upon a further 
hearing the court below has made an order, the provisions of which 
are challenged by the défendant. This brings us to the considération 
of the case in its présent aspects. 

The principal matter in controversy is that part of the order of 
the court below which directs the recorder of the city to make an as- 
sessment of the property therein for the years 1902, 1903, 1904, and 
1905, respectively, at its full and true value, and to deduct from each 
description thereof the amount at which it was assessed by the county 
assessor, and, uport the différence found, to assess and collect 75 cents 
for each $100 thereof, to the end that it be applied to the satisfaction 
of the complainants' judgment. We hâve stated the substance. No 
fault in the particular détails is complained of . 

This mandate to the recorder is grounded upon the following facts : 
By the provisions of the charter of the city at the time when the com- 
plainant's contract with it was made, the recorder of the city was in- 
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trusted with the duty of assessing for taxation ail property in the city, 
and with the authority for collecting ail taxes levied thereon, and no 
other person or ofRcer shared in either of thèse diities. He was en- 
tirely independent of state and county officers, and of any rules which 
they might prescribe for their own conduct. The provision was this : 

"He [the recorcler] sliall render, seml-annually ench year, and as ofteii as 
the board may i'e(iuire. a full and complète statenient of the finances of said 
corporation; aiid he shall assess and coUect the taxes for said corporation, 
and, wlthin tliirty days from the time of assessing said taxes, deliver to the 
city a tax list, which shall be the authority of the city for collecting th-e tax- 
es of said city ; and he shall préserve a copy of said tax lists with the papers 
of said corporation," 

By the Constitution and laws of the state, he was required to assess 
the property at its actual value, and the plaintiff by virtue of his con- 
tract became entitled to claim the exercise of those powers and duties 
of the city's officiai who was intrusted with them, 

Subsequently, the Législature of Tennessee passed during the sarae 
year, 1895, an act providing for the assessment and collection of ail 
taxes throughout the state. Acts 1895, p. 303, c. 120. It was thereby 
enacted that assessments for state, county, and municipal purposes 
should be made by the county assessor, and it was expressly declared 
by section 57 thereof that "no municipality or taxing district shall 
assess any property for taxation, but shall copy the assessment made 
by the assessor herein provided for. so far as the same may be neces- 
sary for such municipality or taxing district." By the scheme of 
this law the county assessor's assessment was made subject to review 
by the county board of assessors, and its décision should be final unless 
it should be altered by the state board, and, further on, by the State 
Board of Equalization, whose décision "shall be final." It is contended 
for the plaintiff that this repeal and substittition of the method of as- 
sessment and collection of taxes in the city of Cleveland impairs the 
obligation of his contract, and is obnoxious to the provision of the 
Constitution of the United States in that regard. Counsel for the 
city state the question as one of a twofold character, as follows : 

"It is manifest that, to sustain the order of the Circuit Court now under 
considération, thèse two propositions must be established; First, that the 
change in the law whereby the power of assessing projierty for taxation was 
takeu from the municipal authorities and vested in the county assessor in 
some way impaired tlie efficiency of the remed,y which was available for the 
enforcenient of the coiitract at the time it was made; and, second, that be- 
cause the change impairs the efficiency of the remedy, therefore the court can 
disregard it, and can still require the city officiais to exercise tlie power they 
had when the contract was made, notwithstunding the law has since with- 
drawn it." 

, This is a misconception. There is but a single question, and that 
is stated in counsel's first proposition, for, if the later statute impairs 
the plaintiff's remedy, it is therefore void, and did not repeal the stat- 
ute which committed this duty to the city recorder. That duty continu- 
ed to be attached to his office as if the repealing statute had never 
been passed. 

Under the former law, the plaintiflf's remedy, if his judgment was 
not paid, was by a direct and simple order against the city's own offi- 
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cer. It was in no wise hampered or impeded by any external relations 
of the city with the county or state, or by any relation of its officer 
with tliose of the county or state, of subordination or otherwise. But 
what is'the plaintiff's remedy under the later act? Counsel for the 
city answer this question first by suggesting that the county assessor 
is required by law to assess property at its true cash value, and the 
plaintiiï may repose upon the presumption that he will comply with 
the law ; ■ and, further, that, if the assessor does not do this, tlae plain- 
tif? may bring the matter before the county board, and if he does not 
get relief there, he may carry his grievance to the State Board of 
Equalization, a board whose décision is made final ; or, second, he 
might sue the county assessor on his officiai bond, and he might prose- 
cute him in the criminal courts. This suggestion that the party may 
rely upon the presumption that the officers concerned with the assess- 
ment and collection of the necessary taxes is not new, and has been 
answered in previous cases. Seibert v. Lewis, 123 U. S. 284, 7 Sup. 
Ct. 1190, 30 L. Ed. 1161, is one. The real question is, what, if they 
do not, is the plaintiff's remedy for enfor'cing it? "For," says Black- 
stone, "in vain would rights be declared, in vain directed to be observ- 
ed, if there were no method of recovering and asserting those rights 
when wrongfully withheld or invaded." 1 Com. 55. The party's 
right to hâve his judgment satisfied is not to be left to the caprice or 
possible disregard of the law by the tax assessor, as, for instance, by 
assessing property at 70 per cent, of its cash value when the law com- 
mands it shall be assessed at its full value. Then, as to the remedy on 
the assessor's bond. To begin with, this is not such a remedy as can 
be regarded as the équivalent of direct proceedings for the collection 
of the debt, and is a mère conséquence of the plaintiff's inability to 
collect the judgment from the party owing it. It would seem a trav- 
esty if the law could be converted into an agency whereby the de- 
fendant should escape its obligation and the county assessor or some 
assessing board should be compelled to satisfy it. The suggestion 
of a crirninal prosecution as a remedy for enforcing the judgment 
cannot, of course, be taken seriously. 

It has occurred to us that we shotdd consider whether or not the 
plaintiff would hâve any remedy which the court where the judgment 
rests, or another fédéral court in another district, could enforce. The 
assessor for the county of Bradley is not an officer of the city of Cleve- 
land, but of another municipality. If it be assumed that the court 
below would hâve jurisdiction to entertain a proceeding by mandamus 
against the assessor of the county to compel him to assess the property 
in Cleveland at its true value, still he could not be compelled to do 
that without also increasing his other valuations in other parts of the 
county, and, if the valuations in other counties are the same as his 
own, it would be impossible for him to change his own without pro- 
ducing the disparity which the Constitution of the state forbids. The 
statute requires that a party aggrieved by the county assessor shall 
seek his relief, not in the courts, but by proceedings in the nature of 
an appeal to superior authorities, who could only be reached, at the 
last step, in another fédéral district, and then the matter would be so 
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complieated with taxation throughout the state that relief would be 
well-nigh, if not quite, impossible. 

It seems obvious that none of thèse expédients would be "a prompt 
and efficacious remedy" such as that which the plaintifï would hâve 
under the law of his contract which the later statute displaces. The 
impairment which the Constitution of the United States forbids is 
not limited to cases where the statute destroys the remedy and pro- 
vides no other, but includes ail cases where the substitution of a différ- 
ent remedy is of one in substance more difficult, more burdensome or 
uncertain than that which is repealed; one which appreciably lessens 
the value of the contract ; is less prompt and efficacious ; or as other- 
wise variously expressed to signify a like meaning. But it is said 
by the Chief Justice, in Bronson v. Kinzie, 1 How. 311, 317, 11 L. 
Ed. 143 : 

"It Is manifest that the obligation of the contract, and the rights of the 
parties under it, may, in efflect, be destroyed by denylng a remedy altojîetlier, 
or may be seriously Impaired by burdenlng it with new conditions aud re- 
strictions, so as to malîe the remedy hardly worth pursuing." 

The cases upon this subject are very numerous. We refer to some 
which are peculiarly applicable: Green v. Biddle, 8 Wheat. 1, 5 L. Ed. 
547; Von Hoffman v. Quincy, 4 Wall. 535, 18 L. Ed. 403; Wolff 
V. New Orléans, 103 U. 'S. 366, 36 L- Ed. 395 ; Seibert v. Lewis, 123 
U. S. 284, 7 Sup. Ct. 1190, 30 L. Ed. 1161 ; McGahey v. Virginia, 135 
U. S. 662, 685, 10 Sup. Ct. 972, 34 L. Ed. 304 ; Barnitz v. Beverly, 163 
U. S. 128, 16 Sup. Ct. 1042, 41 L- Ed. 93 ; Graham v. Folsom, 200 U. 
S. 248, 26 Sup. Ct. 245, 50 L. Ed. 464; Ex parte Young. 209 U. S. 
123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 E. R. A. ,(N. S.) 932. 

In the opinion of this court in 1901 upon a writ of error taken 
by the city and reported in 111 Fed. 341, 49 C. C. A. 383, Judge Lur- 
ton, after referring to the charter of the city as amended in 1893, 
said, at page 343 of 111 Fed., page 385 of 49 C. C. A. : 

"The subséquent amendments of that act are of no importance, since they 
do not enlarge the taxiug powers of the corporation, and could not elïectually 
deprive tlie relater of any remedy which he had under the law esisting at 
the date of the contract. Seibert v. Lewis, 122 U. S. 284, 7 Sup. Ct. 1190, 30 
L. Ed. 1161. Législation which lessens the effieacy of the means for enforcing 
the obligation of a contract in existence when the obligation was incurred 
would conflict with the provision of the Constitution prohibltlng rhe impair- 
ment of the obligation of contracts. Loulsiana v. City of New Orléans, 102 
U. S. 203, 26 L. Ed. 132 ; City of Memphis v. Bethel, 3 Shaunon's ïenn. Cas. 
205." 

The office of the recorder of the city of Cleveland still continues, 
and the respondent Lea is the incumbent. 

We think the act of 1895, if valid, lessens the value of the contract 
merged in the plaintiff's judgment, and therefore impairs it. The 
statutes of Tennessee contain ample authority for reassessing prop- 
erty and collecting taxes for former years when it bas escaped as- 
sessment by being overlooked or undervalued. Bank v. Memphis, 107 
Tenn. 72, 64 S. W. 13 ; Street R. R. Co. v. Morrow, 87 Tenu. 414, 11 
S. W. 348, 2 E. R. A. 853 ; State ex rel. v. Whitworth, 8 Lea (Tenn.) 
594; Railroad Company v. Morristbwn (Tenn. Ch. App.) 35 S. W. 
773. 
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The objection to this mandate of the order in question is overruled. 

In respect to that part of the order which requires "the repayment 
of the money expended for school building" in 1901 and 1903, it is 
contended for the city that "the order was improper, inasmuch as com- 
pHance with it was manifestly impossible." And the impossibility 
which the counsel suggests is that the revenues for those years hâve 
some time ago been expended, and so are not within the control of the 
respondents, the common council, and that this was done by their 
predecessors, and that the présent board are not responsible therefor. 
But we think the order is in substance not erroneous, although we 
think some modification of it should be made, which we shall presently 
indicate. 

When this case was last hère (152 Fed. 907, 82 C. C. A. 5-5) it ap- 
peared that the city had expended a large part of the revenues of those 
years for building a schoolhouse, and that in conséquence nothing was 
left for application to the plaintiiï's judgment. Our attention was 
drawn to the provision of section 21 of the city's charter, whereby it 
was authorized to borrow money and issue its bonds therefor to erect 
pubHc buildings, and we expressed the opinion that this school build- 
ing which was erected at a cost of $4,673 was a "public building" 
within the meaning of that section of the charter. And, touching the 
propriety of using the current revenues of the city for such a purpose, 
we said, at page 910 : 

"It is true it was a grant of authority, and it may be sald that a discré- 
tion existed. But if the city owed an honest debt which it could not otherwlse 
pay,' It would seem to be due to the owner of that debt that the discrétion 
should be exercised in his favor. Supervisors v. United States, 4 Wall. 435, 18 
L. Ed. 419; City of Galena v. Amy, 5 Wall. 705. 18 L. Ed. 560; Deere v. Com- 
mlssioners (C. C.) 33 Fed. 823. During the years 1901 and K)02 the city dls- 
bursed for thèse uew buildings .$4.673 ont of funds which were raised for ordl- 
nary expenses, and therefore applicable to the debt due the relator, if not 
necessary for current use. We think he had a biwful right to expect this, 
and that if, after paying its ordinary expenses, it should hâve no funds to 
erect school buildings, the city should exercise its power uiider the statute 
providing for raisiug funds for that purpose, if, indeed, there was a real ne- 
cessity." 

When a statute gives a power which the donee may exercise, its 
exercise may be compelled when the rights of parties require it. 
Supervisors v. United States ex rel., i Wall. 433, 18 L,. Ed. 419; 
20 Am. & Eng. Encl. of Eaw (2d Ed.) 239. 

The plaintiff, by the course pursued, was prevented from realiz- 
ing the sum thus expended, to which he was entitled, and which would 
hâve corne to him but for this inéquitable appropriation. If the city 
had borrowed this money, as it had the power to do, in order to pay 
for the building, it would hâve owed to the lender a debt for which 
he could bave required the levy of a spécial tax to pay it, and we think 
a court of equity should regard the party whose money was wrong- 
fully misapplied to the identical purpose as substituted to that extent, 
as standing upon, at least, an equal ground for demanding a spécial 
levy to refund the money thus diverted from him and devoted to the 
purpose for which a spécial tax might be levied. The order may be 
modified to conform to thèse views, and stand as affirmed. By the 



684 166 FEDERAL REPORTEE. 

perversity of the city the amount due to the plaintiff bas corne to 
amount to a comparatively large sum, and, if the whole sum were 
to be made upon ^ single levy, some hardship might befall many who 
hâve had no hand in the course pursued which has resulted in the ac- 
cumulation of debt, interest, and the costs of litigation. In such cir- 
cumstances the court has sometimes tempered the severity of the man- 
date by spreading the burden over a short number of years. Con- 
fessedly, the practice is not according to the légal rights of the par- 
ties, and it is only upon a very broad equity that it can be sanctioned. 
But we are willing to follow the example, and, while affirming this 
part of the order as modified to conform to the opinion aboyé ex- 
pressed, we will reserve to the court below the right and power to 
(listribute the burden of the obligation over a period not exceeding 
five successive years, in the court's discrétion. 

Respecting that part of the order complained of which relates to 
disbursements made in 1904, 1905, and 1906 in the maintenance of 
the fire department of the city, which the court disallowed, and the 
amount of which was ordered to be paid to the relator, we think the 
court erred. They were in their character current expenses for a pub- 
lic necessity. There was no proof adduced to show that the amounts 
expended were unreasonable or improper or in any wise f raudulent 
toward the plaintiff. In thèse circumstances, thèse expenses could not 
hâve been forborne in order to pay an antécédent debt. This point 
was so ruled on a former occasion when this case was before us. The 
décision is reported in 111 Fed. 341, 49 C. C. A. 383, and was con- 
firmed in Village of Kent v. United States, 113 Fed. 233, 51 C. C. 
A. 189. This part of the order must be reversed. 

Neither party will recover costs. 



EEPUBLIC IRON & STEEL CO. v. YANUSZKA. 
(Circuit Court of Appeals dlxth Circuit. Jauuary 28, 1909.) 

No. 1,846. 

1. Pleadino (§ 408*) — Objectioks— Waiver. 

Under Rev. St. Oliio 1008, § ôOOS, an oli.iection that tlie pétition does 
not State tacts sufflcient to coustltute a cause of a:ction is not walved 
by answer to tlie merlts, but may be made at any tlme before final 
judgment. 

[Ed. Note. — For other cases, see Pleadlng, Cent Dig. § 1306 ; Dec. 
Dig. § 408.*] 

2. Mastee and Servant (§ 260*) — Injuries to Servant— Assumed Risk. 

An objection tUat the défense of assumed risli should be negatived in 
a pétition for injuries to a servant is applicable only to averiuents of 
comnion-law négligence, and does not apply to averments of négligence 
arising from an alleged breach of the master's statutory obligation to 
protect machinery and appliances. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 84t- 
848; Dec. Dig. § 260.*] 

*F'or other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. PlseadinCt (§ 428*)— Objections— Want of Facts. 

A gênerai objection to évidence ou the ground of want of facts, In 
the pétition in au action for injuries to a servant, is not sustaiualile if a 
cause of action is stated on any one of tUe grounds of négligence cliarged. 

[Ed. Note.^For other cases, see Pleading, Dec. Dig. § 428.*] 

4. Masteb and Sesvant (§ 260*) — Injuries to Servant— Startin g Machin- 

eey—Statutes— Pétition. 

Rev. St. Ohio 1!)()8, § 4,3G4-8;)e, l'pquires ail shopowners to exercise 
ordinary care to niake suitable iirovision to prevent iujury to persons 
who luay conie In contact with niacliinery, and déclares that exposed 
cog and otlier wlieels located in certain positions should be guarded by 
substautial railiugs. Section 4288-0-1 cuts oft" the défense of assmned 
risk wheu an employé is Injured by neglect to protect maeliiuery as so 
required, except for the réduction of damages. Held, that a pétition 
for injuries to a shearsman in a steel niill, alleging that plaintifl: whlle 
performing his duty had hls right arm and hand caught between exposed 
and unprotected cog wheels which were vvithln two feet of where plain- 
tifC was required to vs'ork. and that défendant was négligent In failing 
to properly box, cover, and shield the wheels from whleh plaintlff, with- 
out fault on his part, sustained damage to the extent, etc., stated a 
cause of action. 

[Ed. Note. — B'or other cases, see Master and Servant, Dec. Dig. § 260.*] 

5. Trial (§ 251*) — Instructions— Applicability to Issues. 

Where, in an action for injuries to a servant, the court properly con- 
strued the pétition as averring négligence in respect to defendant's fail- 
ure to properly inclose unprotected cog wheels by a sufficlent railing, 
and limited plaintifC's right to reeover to that question, requests to 
charge relievlng défendant from the duty to box or cover the cog wheels 
by which plalntiff was injured were properly refused as irrelevaut. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. § 251.*] 

6. Evidence (§ 195*) — Models— Eeduced Size— Discrétion. 

Where an alleged luodel of a machine by which plaintlff was injured, 
reduced one-quarter size, was offered In évidence it was a proi>er exercise 
of the trial court's discrétion to refuse its admission because such différ- 
ence in size was calculated to confuse rather than instruct the jury. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 680 ; Dec. Dig. 
§ 195.*] 

7. Mastee and Servant (§ 286*)— Injuries to Servant— Question for Jury. 

Where a sentant was injured by his hand and arm becomiug caught 
in the unprotected cog wheels of a machine around which a railing had 
been coustructed, the négligence alleged being defendant's failure to 
properly inclose the unprotected cog wheels with a substautial railing, 
as required by Rev. St. Ohio 1908, § 4364-89e, the sutnciency of the 
railing as a protection, being a question of fact on which différent views 
might be taken, was properly submltted to the jury, 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1010-1050 ; Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

This was an action in tort for the négligent injury of the défendant in 
error whlle in the service of the plaintlff in error. Yauuszka was operating 
il device knowii as a "seven-inch shears," used for the purpose of cutting 
bmidles of iron rods in proper lengths. That machine, as described in the 
tirief of counsel for plaintifl: in error, consisted in "a framework supporting 
tv.-o shafts with pulleys and cog wheels attached for the purpose of recelving 
jiower and transmltting it to the shears, which consist of two long levers, 
placed one above the other, each bearing a blade at one end, and also sup- 
ported by the framework of the machine. Thèse shafts lie in the same 
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horizontal plane, and to the end of one of them a cam Is attached, and 
so arrangea that when the machine Is In use it causes one of the levers to 
move up and down, thus making the shears operate in precisely the same 
manner as an ordinary pair of scissors. The lower lever is stationary, and 
the upper one Is suspended on a fulcrum between the point where the cam 
cornes in contact with It and the blade. One of the cog wheels is about 
2% feet in dlameter, while the other is about 9 inehes in diameter. Thèse 
cog wheels operate in the same perpendicular plane, meshing into one another 
on the downward movement, and serve the purpose of transmitting power 
froïn the shaft, to which the puUey is attached to the one bearing the cam, 
at a reduced speed. A fence or mailing is constructed around the machine, 
with the exception of the blades or shears, whlch project beyond and in 
front of it, so as to be eonvenient for opération. This railing was constructed 
by placing at each corner of the machine a 4 by 4 post about 4 feet hlgh, 
and naillng boards horlzontally from post to post." 

This statement Is supplemented by the statement, in the brief of counsel 
for Tanuszka, that It should show where Yanuszka had to stand with 
référence to the cogs in which his hand and arm became engagea. Counsel 
as to this say: 

"Let the shears at which the défendant In error was at work be repre- 
sented by an ordinary pair of scissors, situated in a horizontal position, the 
upper jaw working perpendieularly agalnst the lower jaw, whlch is station- 
ary. The défendant in errOr, whIle at work, had to stand facing the side 
of the jaws or blades, his left hand being next to the gear wheels and 
c*ogs opéra ting the shears, and whlch were immediately beslde the shears. 
The gears conslsted of two cog wheels, meshing together on the downward 
movement. The distance from where the operator stood to the mesh of the 
gears was from 7 to 18 inehes." 

The négligence charged by the pétition, which under the Ohio Code plead- 
ing corresponds to a common-law déclaration, was as follows: 

"First. In directing plaintifC to work so near to said exposed cog wheels. 

"Second. In falling to properly box, cover, and shield said cog wheels. 

"Third. In not providing plaintiff a safe place in which to work." 

There was a jury, and verdict and judgment for the plaintiff below. The 
défendant has sued out this wrlt, and assigued error. 

L. A. Manchester, for plaintiff in error. 
W. P. Barnum, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

LURTON, Circuit Judge (after stating the facts as above). The 
fîrst assignment of error relates to the indefiniteness of the third 
ground of négligence averred in the pétition, namely, that the défend- 
ant had not provided "plaintiff a safè place in which to work." A 
motion to make this averment more definite and spécifie was over- 
ruled. This error, if one at ail, became wholly immaterial, for the 
plaintiff in the progress of the trial relied entirely upon the second 
ground of négligence stated, namely, that défendant failed "to proper- 
ly box, cover, and shield said cog wheels." Neither did the court 
submit to the jury any other question of négligence. 

The défendant had already joined issue upon the pétition, and the 
jury had been impaneled. The counsel for the plaintiff had made an 
opening statement, when the counsel for the défendant interposed the 
gênerai objection to the admission of any évidence whatever, giving 
as a reason that "the pétition does not state any cause of action." 
This objection is not waived by the answer, and may be made at any 



KEPUBLIO IRON 4 STEEL CO. V. TANTJSZKA. 687 

time before final judgment in the case. Rev. St. Ohio 1908, § 5063 ; 
Youngstown v. Moore, 30 Ohio St. 133. The defect now pointed 
out is that the pétition does not state that the plaintiff was ignorant 
of the defective appliance to which he attributes his injury; in other 
words, that an assumption of risk is not negatived. But this objec- 
tion, assuming that assumption of risk should be negatived, is ap- 
plicable only to the averments of common-law négligence, and is not 
necessary to the averment of négligence under the statutory obligation 
to protect the machinery and appliances with which or about which 
employés are engaged. By section 4338ol, Rev. St. Ohio 1908, it is 
provided that continuance in employment — 

"with knowletJge of snch omissions siiall not opéra te as a défense, and in 
such actions, if the jury flnd for the plaintiff, it may award such damages 
not exceeding, for injuries resulting in death, the sum of $5,000.00, and for 
injuries not so resulting the sum of $3,000.00, as it may flnd proportional to 
the pecuniary damages resulting from said injuries." 

This case resolved itself into the question as to whether the de- 
fendant had complied with the requirements of section 4364:-89c, 
Rev. St. Ohio 1908, both because the plaintiff made no showing of évi- 
dence to support the first and third grounds of négligence, which were 
acts of négligence at common law, and because the court submitted 
to the jury only the question of négligence stated as the second issue, 
which was obviously a statement of négligence in respect of the stat- 
utory duty to guard and protect employés from exposed machinery 
and appHances. If, therefore, a cause of action was stated under the 
statute, the gênerai objection to any évidence was too broad and was 
properiy overruled. The case, therefore, turns upon the question as 
to whether négligence in respect to a duty imposed by statute was 
sufficiently stated. Section 4364-89c, Rev. St. Ohio 1908, requires 
ail owners of shops, or places where machinery of any kind is used 
or operated, to take "ordinary care and make such suitable provisions 
as to prevent injury to persons who may come in contact with any such 
machinery or any part thereof ." The act then proceeds to define what 
shall be suitable provision or ordinary care in specified cases. So 
much of the act as is hère involved is in thèse words : 

"And such ordinary care and such suitable provisions shall inelude the 
casing or boxlng of ail shafting when operating horizontally near floors, or 
when in perpendicular or other position operating between, from or through 
floors, or traversing near floors, or when operating near passageway, or 
directly over heads of employés; the enclosure of ail exposed cog wheels, 
fly wheels, band wheels, ail main belts transmitting power from engine to 
dynamo, or other kind of machinery, and ail openings through floors, through, 
or in which such wheels or belts may operate, with substantlal rallings." 

The averment of the pétition, after stating that the défendant was 
engaged in the manufacture of iron and steel, and was operating a 
mill located at Youngstown, in the state of Ohio, and that the plain- 
tiff, while in its service as a "shearsman" and engaged in his duty as 
such "shearsman," had his right hand and arm caught "between ex- 
posed and unprotected cog wheels, which were within two feet of 
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where plaintiff was required to work." It is then averred that his 
injury tvas — • 

"directly and proxluiately produced by the gross négligence and unlawful 
acts of the çiefendant Company in this, to wit: 

"First. In dlrecting plaintiff to worli so iiear to said exposed cog wlieels. 

"Second. In faillng to properly box, cover and sliield sald cog wlieels. 

"Third. In not providing plaintiff a safe place iu whicli to work." 

It is then averred that the plaintiff was without fanlt, and did not 
contribute to his own injury, and that he had sustained damage to tlie 
extent of $20,000. This act should be read and construed in connec- 
tion with section 4238ol, which cuts off the défense of assumption 
of risk when an employé has been injured by neglect to protect ma- 
chinery as provided by section 43 64-8 9c, except for the purpose of 
reducing the damages otherwise recoverable. The fundamental pur- 
pose of both acts is remédiai and humanitarian, and this beneficent 
object should not be defeated by narrovvness of construction. The 
case stated by the pétition is, in substance, that he had been injured 
by coming in contact with exposed and unprotected cog wheels, and 
that the légal duty of the défendant company was to protect or shield 
such cog wheels by boxing, covering, or shielding. 

If the défendant had neither boxed, covered, nor shielded such 
exposed cog wheels, it had failed to inclose them by a "sitbstantial 
railing," and évidence so showing was compétent. The objection was, 
therefore, too broad, for a cause of action is stated with suffîcient cer- 
tainty as to leave no doubt as to the négligent act relied upon. 

The second and third requests for charges were denied, and this has 
been assigned as error. They were as follows : 

"(2) Tliere was no duty resting upon the défendant In this case to box 
or covér the cog wheels in question, and there eau be no recovery by reasou 
of its not so doiug. 

"(3) If you find that plaintiff sustained his injury solely by reason of the 
unboxed or imcovered condition of the cog wheels in question, or by reason 
of sucli condition and liis own neglect or laclï of proper care, then your verdict 
must be for the défendant." 

The learned trial court construed the pétition as averring négligence 
in respect to a failure to properly inclose unprotected cog wheels by 
a substantial railing. Thus he, among other things, said to the jury, 
as to the issues upon which the case should turn : 

"The plaintiff in this case says that- at the time he was hurt thèse cog 
wheels in which liis liand and arni were eanglit were not iuclosed with a sub- 
stantial railing in the sensé in which that expression is used in the statute." 

Again, he said : 

"Xow, I aslv you thèse questions. They are questions you are to answer 
in detennining what are the rights of the parties in this case. Was this 
fence or railing the Itlnd that the statute requires? Did tliis fence operate 
so as to inclose the exposed cog wheels with a substantial railing?" 

Thus the court properly confined the case to the single question as 
to the sufficiency and condition of the railing which was relied upon 
as a compliance with the statute. The spécial requests in respect to 
boxing or covering of the cog wheels were not relevant to any issue 
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upon which the case was made to turn, and their déniai could hâve 
donc no harm to the défendant. 

The défendants offered in évidence a model of the shearing device 
and the raiHng which inclosed it. Upon objection it was excluded 
because it was only one-fourth the size of the machine represented, 
the court being of opinion that this différence in size was calculated 
rather to confuse than to instruct the jury. Much discrétion must 
be allowed a trial judge in respect to évidence of this character. There 
was no such abuse of discrétion in this instance as to require a re- 
versai and new trial. 

The court did not submit the interprétation of the statute to the 
jury. He placed before them the conflicting claims as to the character 
and sufficiency of the inclosure or railing, explained the purpose and 
gênerai scope of the act, and left it to the jury to say whether the 
railing, as they should fïnd it to hâve been at the time of the accident, 
did or did not operate to inclose the cog wheels with a "substantial 
railing." We do not see how the court could hâve gone further. The 
sufficiency of the railing as a protection was a question of fact about 
which différent views might be taken. It was not, upon the disputed 
facts of this case, error to submit the question to the jury. 

Other errors were assigned. They hâve been examined. The case 
was plainly one for the jury, under the law as laid down by the court. 

The assignments are overruled, and the judgment affirmed. 



In re MOORE & BRIDGEMAN.f 

LE BLANC V. PARLIN & OKBNDORFF CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. January 26, 1909.) 

No. 1,790. 

Bankeuptct (§ 440*) — Appeal and Revision of Pboceedings — Pétition to 
Revise — When Pbopek Remedy. 

Objections by credltors of a bankrupt to an account rendered by the 
trustée, which seek to charge hlm with property as having corne into hl» 
possession which was not accounted for, raise questions withln the ju- 
rlsdictlon of the court of bankniptcy to détermine summarily, and its dé- 
cision Is reviewable only by pétition to revise in matter of law, under 
Bankr. Act July 1, 1898, c. 541, i 24b, 30 Stat. 553 (U. S. Comp. St 1901, 
p. 3432). 

[Ed. Note. — For other cases, see Eankruptcy, Dec. Dig. § 440.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 
G. A. 9.] 

Appeal from the District Court of the United States for the Eastern 
District of Texas. 

G. P. Dougherty, for appellant and petitioner. 
U. F. Short, for appellees. 

Before PARDEE, McCORMICK and SHELBY, Circuit Judges. 

*For otber cases see same topic & 9 ndubeb lu Dec. & Am. Bigs. 1907 to date, & Rep'r IndezaB 
166 F. — 14 I Rehearlng denled Marcb 9, 1909. 
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McCORMiCK, Circuit Judge. For several years before the year 
1906 Moore & Bridgeman, a partnership consisting of E. F. Moore 
and his son-in-law, F. W. Bridgeman, were rice fartners near Beau- 
mont, Tex. They received advances frôm the Beaumont Rice Mills, a 
partnership composed of J. E. Broussard, J. M. Hébert, B. C. Hébert, 
M. S. Hampshire, L,. Hampshire, J. A. Bordages, and E. J. Le Blanc. 
Thèse rice f armers had for several years rented the land known as the 
"Stengelè farm," on which was a dwelling house, warehouse, barn, 
and other improvements, which they occupied as a home for them- 
selves and their hired labor. On this farm they put to rice about 1,000 
acres. They had a large amount of team and farming implements 
suitable for planting and harvesting a rice crop.. In January, 1906, 
they rented an adjoining farm, known as the "McCrimmen farm," 
on which there were no buildings, and which contained 280 acres 
suitable for being put to rice. They arranged with the Beaumont Rice 
Mills to furnish the seed rice necessary for planting this 280 acres, 
estimated to cost $500, and they arranged to hâve advanced to them 
by the Beaumont Rice Mills an additional $500 towards the growing 
of the crop. They prepared this 280 acres for planting, and in due 
time planted the same in rice, and on the 5th day of April, 1906, E. 
F. Moore executed and delivered to J. E. Broussard the following 
writing: 

"Knowall men by thèse présents: That for and' in considération of tlie 
sum of one thousand ($1,000.00) dollars, the receipt of which is hereby ac- 
knowledged, I, E. F. Moore, hâve this day sold, transferred, and conveyed to 
.T. E. Broussard ail that certain rice crop grown and to be grown on a certain 
two hundred and eighty (280) acres of land rented of J. C. McCrimmen, lielng 
a portion of the Daniel lîasley survey, and being the. same land that is de- 
scribed in a certain lease signed by J. O. McCrimmen and E. F. Moore on the 
9th day of January, 1906, which lease bas not been placed on record. It is 
understood and agreed that the said E. F. Moore shall harvest and deliver 
said crop of ricè free of charge to the said J. E. Broussard at Beaumont, 
Texas." 

This instrument was filed for registration on the 28th day of May, 
1906, and duly registered in Book 7 of Chattel Mortgages in Jefferson 
county, Tex. There were about 1,000 acres of land put to rice on the 
Stengelè farm. In July thèse crops were very promising, but Moore 
& Bridgeman were indebted to several creditors, and a little before the 
16th of July, the exact date does not appear, an attachment was sued 
out and levied. on a large portion of their team, and part of their rice 
crop was nearly ripe for the harvest, and the use of the team was 
necessary for that work. In order to dissolve the attachment and pro- 
cure the restoration of the team, it was deemed best to file a voluntary 
pétition for bankruptcy, and to obtain the appointment of a receiver 
or trustée in order to secure the tiniely harvest of the crops. On the 
16th day of july, 1906, the voluntary pétition was filed by Moore & 
Bridgeman, as partners, and by each in his individual Capacity. J. E. 
Broussard was the manager of the Beaumont Rice Mills. Some dis- 
cussion was had between him and Moore as to the expense of con- 
ducting this bànkrup'tcy proceeding, and Broussard suggested that one 
of "our boys" (meaning thereby one of the younger members of his 
firm)w6uid' exécute the office of receiver or trustée for $25 a month, 
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and it appears that Bordages was at first appointed receiver. What 
action he took, if any, is not shown by the record. There is a state- 
ment in the testimony that he was not satisfactory. 

The record shows that due notice of the first meeting of creditors, 
to take place on the 30th day of July, 1906, was given, and that no 
creditor appeared, and the référée appointed the appellant and peti- 
tioner, E. J. Le Blanc, as trustée of the estate and effects of Moore 
& Bridgeman, as a partnership, and of E. F. Moore and F. W. Bridge- 
man as individuals. His testimony is to the effect that he agreed to 
serve for $25 a month. The property of the estate consisted of crops 
of growing rice and certain other personal property, threshers, binders, 
mules, and farming implements such as are used in the opération 
and management of a rice farm. At the time of the élection of the 
trustée this property was in the possession of the bankrupts, and was 
left in their possession by the trustée, and they had the control and 
management of it during the entire harvest season. The trustée also 
charged E. F. Moore (bankrupt) with the superintendence and man- 
agement of the harvest and placing of the crop of rice in condition for 
sale, giving him full authority to employ the labor and furnish the ma- 
chinery necessary to harvest the crop, and to purchase ail the supplies 
that were needed for that purpose. The trustée left the matter of 
harvesting the crop entirely to the judgment of Moore, who under- 
took to harvest it with the farming implements and other property of 
the estate, employing labor and purchasing supplies for that purpose. 
While thus employed, Moore harvested the crop growing on the 280 
acres designated as the "McCrimmen tract" with the teams and prop- 
erty of the estate. This crop was not included in the schedules of the 
bankrupts filed as part of the assets of the estate. The Beaumont Rice 
Mills claimed it, and the trustée, assenting to the claim, permitted 
the Company to hâve the rice without any order from the court with 
respect to it.; The yield was large, and was rice of a good quality. 

After thé crops were harvested, and the rice taken from the 280' 
acre McCrimmen farm fully disposed of, the appellant and petitioner, 
on January 15, 1907, tendered his résignation as trustée, accompanying 
his résignation with a statement of his account thereto attached ; 
and thereupon the appellees and respondents, stating their objection 
to the trustee's account, prayed, amongst other things, that he be re- 
quired to account for ail property that came into his possession and 
which is withheld from said report, specifying particularly the pro- 
ceeds of the crop that was taken from the 280-acre McCrimmen tract, 
and other matters objected to in the account. Protracted hearings 
were had and much testimony given before the référée, who found 
amongst other things, that there was raised upon the McCrimmen 
tract 4,178 sacks of rice, and that 540 sacks were paid for water rent, 
and the other passed into the possession of the Beaumont Rice Mills 
after the same was harvested, and that the reasonable and fair market 
value of the rice grown upon the McCrimmen tract of land was $3.25 
per sack. The référée concluded, as a matter of law, that he was with- 
out jurisdiction to charge the trustée with the value of the crop grown 
upon the McCrimmen tract of land. 
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By proper proceedings the matter was brought beîore the jùdge 
in bankruptcy for review, and he, having heard and considered the 
account of the trustée and the exceptions fil ed thereto by the creditors 
and objections urged by them to the judgment of the référée, and 
being fully advised in the premises, was of opinion that the, trustée 
came into possession of tlie crop of rice grown on the 380 acres of 
land which was cultivated by the bankrupts, known as the "McCrim- 
men tract," and that said crop of rice was and is a part of the property 
of the estate of the bankrupts, and the trustée should hâve been charg- 
€d in his account with the value thereof. He further found that there 
was paid to the employés and représentatives of the trustée, by one 
Earl Keener, for threshing, the sum of $345.20, with which sum the 
said trustée should be charged and held responsible in his account as 
such trustée, and therefore ordered and adjudged that the trustée pay 
over and deposit to the crédit of the estate of Moore & Bridgeman, 
bankrupts, the value of the rice referred to, and the sums collected 
from Earl Keener, amounting in the aggregate to $11,906.45, within 
ten days from the date of his order. He further ordered that the 
trustée, individually, pay ail the costs growing out of the exceptions 
filed to his report and accounts and ail costs of the proceedings of re- 
view. 

From this order the trustée appealed. He also presented a pétition 
for revision, both of which hâve been submitted to us. 

It is clear that the case is not one in which an appeal will lie. There 
is nothing in the subject-matter of dispute, and certainly nothing in the 
character of the proceedings, that could be construed into a plenary 
suit in equity. Ail the circumstances and conditions mâterial to a 
considération of the case we hâve attempted to recite, and it seems 
clear to us that the matter was within the jurisdiction of the court of 
bankruptcy to dispose of by summary proceedings. We hâve care- 
fully gone through ail the testimony given before the référée, and, if 
the proceedings could be construed into a plenary suit in equity, it 
seems to us that the testimony fully supports the finding and order 
of the judge. It is, however, not such a suit, and the appeal must be 
dismissed. 

On the pétition for superintendence and revision we are required 
to take the f acts as found by the court of bankruptcy, and we are 
clear that the judge's conclusions of law thereon and his ruling and 
judgment against the petitioner were correct. 

Therefore the pétition to superintend and revise is denied, and the 
judgment of the District Court stands affirmed. 
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CITROEN V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 12, 1909.) 

No. 153 (4,974.) 

L Ctjstoms Duties (§ 44*) — Olassifioation— Peaels for Nbcklace— Simili- 
tude— "Jewelbt"—"Pearls IN Thbib Natueal State." 

Loose drilled pearls, imported in separate packages, had been as- 
sembled into a necklace abroad and tentatively worn by a person who con- 
tracted to purchase them, delivery to be made in the United States, and 
wlio, after receiving them tiere, added six more pearls and had them 
made into a necklace. Held, that as imported they were not "jewelry," 
wlthin the meanlng of Tariff Act July 24, 1897, c. 11, § 1, Schedule N, 
par. 434, 30 Stat. 192 (U. S. Comp. St. 1901, p. 1676), but that they were 
dutlable as "pearls In thelr natural state," by similitude, under par. 
436, 30 Stat 192 (U. S. Comp. St. 1901, p. 1676). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. | 44.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3811, 3812; 
vol. 8, p. 7694.] 

2. Customs Duties (§ 37*) — Olassifioation— Peaels— "Natueal State." 

The meanlng dlscussed of "natural state," in the provision for "pearls 
In their natural state" In Tarife Act July 24, 1897, c. 11, § 1, Schedule 
N, par. 436, 30 Stat. 192 (U. S. Comp. St 1901, p. 1676). 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dlg. § 37.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The Circuit Court reversed a décision by the Board of United States 
General Appraisers (G. A. 6,617, T. D. 28,246), which had reversed 
the assessment of duty by the collector of customs at the port of New 
York. 

The opinion of the Circuit Court reads as follows : 

LACOMBE, circuit Judge. Thls case forclbly Indicates the defects of the 
old practlce, whereby the proofs were taken In part -before the Board of 
General Appraisers and in part before the court after the board's décision 
was rendered. The opinion of the two General Appraisers who united in re- 
versing the collector — the third General Appralser dissented — indicates that 
they would probably hâve decided the other way, "had thèse 37 pearls 
been assembled into a completed necklace abroad and worn as such." The 
brief additional testlmony Introduced in the Circuit Court conclusively estab- 
lishes that proposition, and upon ail the proofs the 37 pearls cannot under 
the rule laid down by the Circuit Court of Appeals in TifCany v. U. S., 112 
Fed. 672, 50 a C. A. 419, and Neresheimer & Co. v. U. S., 136 Fed. 86, 68 
C. C. A. 654, be classifled, even by similitude,' as "pearls in their natural state." 

Inasmuch as thls case will undoubtedly be appealed, it seems unnecessary 
to add anything to the discussion of the correetness or practlcabillty of the 
rules for classification laid down In the earller cases above elted, except in 
one particular. Oounsel for the Importer challenges the suggestion in the 
Tlffany Case that, when there has been "a careful process of assortment and 
sélection as to size, quality, luster, shape, etc., which takes time and 
skilled labor," the "string of pearls thus produced Is worth more than the 
aggregate values of the indivldual pearls eomposlng It." Référence Is made 
to testlmony to the effect that a collection of pearls will often be sold to one 
purchaser at a less prlce than the aggregate would amount to were each 
Ijearl sold separately. There is nothing surprlslng In the clrcumstance that 
a dealer will be content with a smaller percentage of profit if he can sell 

*FoT other cases eee satne topic & S hvmbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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37 exceptionally large and expensive pearls in a single transaction than lie 
would expect if he liad to dispose of them individually, possibly liaving to 
wait mauy montlis bet'ore ail were sold. It ' is a mère "wliolesale discount," 
and does net indicate tliat the intrinsic value of the collection is reduced by 
sorting, selectlng, and arrangiug. If it were, we may be very sure that deal- 
ers would uot thus waste their tltne and skill and the interest on their 
uioney. 
The décision of the IJoaM is reversed, and that of the collector afflrined. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porter. 
J. Osgood Nichols, Asst. U. S. Atty. 
Before COXÊ, WARD, and NOYES, ^Circuit Judges. 

COXE, Circuit Judge. The appellant imported 37 pearls valued at 
$220,000. The pearls \vere divided into 5 Separate packages contain- 
ing, respectively, 1 pearl, 6 pearls, 8 pearls, 10 pearls, and 12 pearls. 
They were ail loose ahd ail drilled. The appraiser in his report return- 
ed them as pearls, with the adyisory rate of 10 per cent, ad valorem. 
The collector, however, rejeçted the appraiser's advice and classified 
them, by similitude, as pearls set or strung or jewelry, and levied a 
duty of 60 per cent, ad valorem. : 

The appellant protested, insisting that drilled pé'ârls, by similitude, 
were îiable to a duty of 10 per cent, ad valorem under paragraph 436 
of the tarifif act of July 2$, 1897. Paragraph 434 (Act July 24, 1897, 
c. 11, § 1, Schedule Nj 3,0 Stat. 192 (U. S. Comp. St. lÔOl, p. 1676), 
invokedby the collector, is as follows: 

"Articles cojnmonly known as jewelry, and parts thereof, tinished or un- 
finished, not specialîy provided for in this act, Including precious stones set, 
pearls set or strung, and canieos in frames, gixty per centum ad valorem." 

Paragraph, 43.ip, relied on.by the impoi:ter, is as follows: 

"IVnr's !i) their natural stàt6,,not strung or set, ten per centum ad val- 
orem." 

The pearls which are the subject of this controversy had, previous 
to their importation, becomewell known in Paris and London and 
finally came uiider the controi df Hugo Citroen, a brother of the im- 
porter. Negotiations for the purchase of the pearls were entered into 
f rom time to time, and bids were made, sometimes for the entire 
lot and sometimes for parts thereof. Finally they were seen by Mrs. 
Leeds, of New York, both loose and on a string, at Citroen's place 
of business, at a shop on the Rue de la Paix, and also at the hôtel 
where she was staying. : After considérable negotiation they were pur- 
chased by her for $340,000, delivery to be made to her at Newport, 
R. I. Mrs. Leeds, having turned over to Citroeii a necklace, valued 
at $52,000 or $54,000, in part payment, was permitted to take the 
pearls into her possession and she wore them on several occasions in 
Paris. About a week âfter the payment of the duty of 10 per cent, 
the collector, on instructions from the Secrétary of the Treasury, 
demanded an additional duty of 50 per cent., amoùnting to $110,335. 
The appellant went to Washington, protested against this additional 
exaction, and finally asked that the sum already paid be refunded and 
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he be permitted to take the pearls back to France. The request was 
denied. The additional duty was paid under protest, and the pearls, 
in the papers as imported, were delivered to Mrs. L,eeds. 

In this connection, we deem it proper to refer to a ruling of the 
Treasury Department which was in force in June, 1906, and which, 
it is fair to assume, actuated the appellant in irnporting and selling 
the pearls in question. In January, 1905, the board, upon facts almost 
identical with those at bar, decided, in the Rushmore Case, G. A. 
5,099 (T. D. 25,986), that 85 pearls "carefully selected and matched 
and assorted, and, in fact, are said to hâve been strung and required 
only to be restrung in order to form a necklace," were dutiable at 10 
per cent, ad valorem under paragraph 436. No appeal was taken from 
this décision, which went into effect February 31, 1905. The Treasury 
Department sent copies of the décision to offîcers of the customs for 
their information and guidance. The interprétation thus placed upon 
the law by officers of the government and under which they acted for 
over fifteen months is entitled to considération. They had evidently 
determined that the vexed questions arising under the ambiguous lan- 
guage of the pearl paragraphs should be settled, and that this could 
be accomplished and a fair and reasonable rule established by ac- 
quiescence in the Rushmore décision. 

In the case at bar the board, after full hearing, during which they 
listened to the testimony of a large number of expert witnesses, de- 
cided in favor of the importer and sustained the protest. They found 
the f ollowing facts : 

First. That a sufficient number of pearls, even of large size, re- 
quired to form a necklace matched as to size and comparative color, 
but not otherwise, can be assembled within a short time at a price 
based upon the cost of each separate pearl. 

Second. Such a collection would usually be sold at a less price than 
the aggregate amount if each pearl were sold separately. 

Third. The pearls in question belong to such a collection, not being 
matched as to color and luster with such care as would enhance their 
value as a collection. 

Fourth. lyoose pearls bear no mark by means of which it can be 
determined whether they hâve been strung or set as jewelry, and it is 
not unusual for the owner of a necklace to remove a pearl and re- 
place it for one more désirable, the discarded pearl taking its place in 
trade as an unstrung pearl. 

Fifth. Over 75 per cent, of ail large pearls are drilled by the pearl 
fishers. 

The board reached the conclusion that the pearls in question, having 
been imported loose in separate papers, were presumptively dutiable 
as pearls in their natural state, by similitude, at 10 per cent, ad 
valorem. After the décision of the board Mrs. Leeds was examined 
in the Circuit Court and testified that during the negotiations in Par- 
is— 

"They were brought [to the hôtel] both on the string and off the striug ; 
it was strung up at odd times, then It was taken apart and other ijearls were 
put in and others taken out ; so it was strung several tiuies. * * * i wore 
it — I don't know any particnlar occasion. I wore it a great deal." 
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The Circuit Court reversée! the board and afHrmed the collecter on 
the authority of Tiffany v. United States, 113 Fed. 672, 50 C. C. A. 
419, and Neresheimer v. United States, 136 Fed. 86, 68 C. C. A. 654, 
holding that the peaHs could not be classified even by similitude as 
"pearls in their natural state." 

The confusion which has arisen regarding the paragraphs in ques- 
tion is in our judgment attributable, first, to the change made by Con- 
gress from the plain language of previous acts by the insertion of the 
words, "in their natural state," in paragraph 436. Thèse words had 
no commercial significahce at the date of the act of 1897, and the 
efforts of executive and judicial officers to ascertain their meaning 
hâve thus far been unsuccessful. Second, we think the confusion is 
in a measure due to the effort to solve the difficulty by attempting 
to institute a comparison between the imported articles and combina- 
tions not named in the tariff law, depending not upon an examination 
of the articles themselves, but often upon extrinsic évidence obtained 
long afterwards. A comparison which cannot be uniform, which impos- 
es 10 per cent, upon one aggregation of pearls and 60 per cent, upon a 
similar aggregation, the rate depending upon the ability to obtain évi- 
dence of prior use in foreign countries. A comparison which does 
not admit of a fixed, definite rule, which encourages partiality, pro- 
mûtes injustice, and has broken down in practical application. This 
is illustrated by the fact that in the cases which hâve come to the at- 
tention of the court the most marked contrariety of opinion has de- 
veloped as to whether the respective collection was matched for a. 
necklace, and whether a larger price could be obtained for the pearls 
singly or in combination. Were the question presented hère for the 
first time we should be inclined to hold that the pearls in question are 
excluded by the express language of paragraph 434. It was not seri- 
ously disputed at the argument that a pearl which had been "set,"^ 
but which was removed from its setting and imported in that condi- 
tion alone, could not be classified under that paragraph. It would 
seem that a similar rule should apply to pearls which hâve been 
"strung" but are "not strung" when they reach this country. The law 
could be as easily evaded in the one case as in the other. If Congress 
has seen fit to draw the line between pearls which are set and strung 
and those which are unset and unstrung, the responsibility rests with 
the lawmakers and not with the courts. 

Moreover, the difficulty is not remedied by the government's conten- 
tion. We are unable to perceive the justice or consistency of levying 
60 per cent, upon one collection of pearls and 10 per cent, on another 
similar collection, the marked discrimination against the first collec- 
tion being based upon the proof that they are suitable for a necklace 
and hâve had a string passed through them. The value of the pearls, 
no matter how produced, must be stated in the invoice, and when duty 
is paid on this value at 10 pèr cent; it would seem to answer the re- 
quirements of the law. 

We should also incline to the opinion, were the question an open one, 
that drilled pearls are not excluded from paragraph 436. The words 
"not strung or set" clearly indicate that "pearls in their natural state"' 
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may be strung and set, and it is obvions that no pearl can be strung 
tinless it bas a hole through it. The vvords last quoted were apparent- 
ly unnecessary ; but we think it is not difficult, in the bght of previous 
législation, to decipher the gênerai purpose of Congress. It would ap- 
pear that the intent was to provide for ail pearls in the two paragraphs 
— ^434, covering pearls which had become jewelry by being set or 
strung in pins, rings, necklaces, etc., and 436, covering ail other pearls. 
The words "natural state" may hâve been intended to distinguish the 
pearls from those in the quasi artificial state to which they had been 
translated by becoming jewelry or parts thereof. Unquestionably there 
are difficulties attending such a construction, but we think them less 
formidable than those at présent existing. With the law so construed 
there would be a logical, reasonable, and workable System. 

We feel constrained, however, to foUow the former décisions of this 
court in the Tififany and Neresheimer Cases, but we see no reason to 
disturb the conclusion of the board upon the facts. As before stated, 
they heard ail the important witnesses except Mr. Bagg and Mrs. 
Leeds. We do not consider the testimony of the latter of sufficient 
importance to justify us in departing from the rule that the finding of 
the board upon the facts will not be set aside unless against the weight 
of évidence. It happened that Mrs. Leeds wanted the pearls as a 
necklace or as part of a necklace, and naturally she wore them tenta- 
tively in Paris. 

Another purchaser might hâve wanted the pearls for a very différ- 
ent purpose and would probably hâve assembled them, or parts of them, 
in the desired environment. The fact remains that the pearls ar- 
rived hère unstrung and presumably too few in number for a neck- 
lace; for Mrs. Leeds on receiving them added six pearls to the col- 
lection to make the necklace long enough, and had them placed on a 
silk cord with a suitable clasp. Then, and not till then, was the neck- 
lace complète. 

The décision of the Circuit Court is reversed and that of the Board 
of General Appraisers is affirmed. 
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MESABA S. S. CO. v. HAWGOOD TRANSIT CO. 

(Circuit Court of Appeals, Sixth Circuit. January 22, 1909.) 

Nos. ]844-l&é5. 

Collision (§ 81*)— Fog ob ïiiick We.\tiier— Fog Signals. 

Rule 14 of tlie ruies governing navigation on the Great Lakes (Act Feb. 
8, 1895, c. 64, 28 Stat. 645 [U. S. Comp. St. 1901, p. 2889]), requiring steam 
vessels in thick weather to sound fog signals at intervais of not more than 
one minute, is imperative, and a vessel is not relieved from the require- 
me]it by the fact that she la giving passing signals. 

[Ekl. Note. — For other cases, see Collision, Cent. Dig. § 158; Dec. Dig. 
§ 81.*] 



"For other cases see same topic & § numbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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2. GoLtISION (§ 81*) — TOG— PitECAUTIOTMS REQriKED BT RULES— SiGNALS AN» 

Navigation. 

Where a steam vessel navigatiug In a thick fog gave four distinct pass- 
ing signais to a meeting vessel, which she could not see, coverlng a period 
of six minutes or more, and received no answer to any, It was ber duty, 
uuder rule 26 of the rulea governlng navigation on the Great Lakes (Act 
Feb. 8, 1895, C. 64, 28 Stat. 645 [D. S. Comp. St. 1901, p. 2892]), to sound 
alarm signais, and to stop, and, if necessary, reverse, until the course and 
position of the other vessel could be ascertained, as requlred by rule 15. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 81.*] 

3. Collision (§ 81*)— Fog— Pbecautions Requibed by Rules— Passing Siq- 

NALS. 

A Steam vessel navlgating the Great Lakes in a thick fog, heai-ing a 
passing signal from a vessel nearly ahead and about a mile distant, had 
no right to conclusively assume that such signal was not inteuded for her, 
and In doing so acted at her péril ; it being her duty to either answer ihe 
signal, or, If she was in doubt as to the course or intention of the other 
vessel, to glve the alariù signal requlred bv Kule 28, Act Feb. 8, 1895, c. 
64, 23 Stat. 645 [U. S. Comp. St. 1901, p. 2892], and thereafter to act as 
the emergency niight requlre. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. §104; Dec. Dig. § 
81.* 

Signais of meeting vessels, see note to The New York, 30 C. C. A. 630.] 

4. Collision (§ 123*) — Sttits for Damages — Evidence of Faitlt— Presump- 

TiON FROM Violation OF Rules. 

The fact that a ship :was at the time of collision in actual violation of 
a statutory rule deslghed to prevent collisions throws the burden upon 
her to show that such violation could not hâve contributed to the col- 
lision. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 123.*] 

5. Collision (§ 83*) — Steam Vessels — Meeting in Fog — Both Vessels in 

Fault. 

A collision on Lake Huron in a thick fog, between two meeting steam- 
ships, held due to the fault of both for violation of the rules. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 83.*] 

Appeals from the District Court of the United States for the East- 
ern District of Michigan, in Admiralty. 

Thèse appeals involve the question of liabillty (under llbel and cross-libel) 
for a collision between the steel steamer Aniasa Stone, owned by the Mesaba 
Steamship Company, and the steel steamer Etrurla, owued by the Hawgood 
Transit Company, occurring in Dake Huron, ofï the Michigan shore, about 
seven miles above Presque Isle, at about 3 :45 a. m., June 18, 1905. The 
Etrurla was sunk, occasioning a total loss of ,$278,550.96, and the Stone in- 
curred damage amountîng to $18,831.54. 

The Stone was bound down from Lake Superior to Lake Erie ports, and 
thus down Lake Huron, and was laden with 10,000 tons of iron ore. The 
Etrurla was bound up from Lake Erie to Lake Michigan ports, and thus 
requlred to pass through the Stralts of Mackinac. She was loaded with 
7,000 tons of coal. There was a dense fog from about mldnight until after the 
collision, maklng it impossible to see the lights of a boat more than about 
500 feet away. At the time when the Etrurla and the Stone discovered each 
other, thé Stone was steering southeast by east, the Etrurla being about 
two points off the Stone's port bow, and, as the testlmony indicates, steering 
N. W. by % W., havlng ehanged abreast of Presque Isle to that course for the 
straits, from a previous course N. by W. ; and by reason of the angle of their 
respective coutses the Stone , being about two points on the Etruria's star- 
board bow. OfC the Stone's port-hand slde and sllghtly behind was the Au- 

•For other cases see same topio & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ranla, bound down from Duluth to Lake Erle ports, steerlng southeaaterly, 
runnlng at a speed o£ 9i/4 miles per hour, and havlng the Etruria about three 
points to starboard. The Corslca, bound up, steerlng north by northwest and 
runnlng 14 miles an hour, was sllghtly to port of and a little behlnd the 
Btruria. The Marltana, also up-bound, was about one point to port of the 
Corslca and a little farther up. Both the Corslca and the Marltana were 
about abreast of the Etruria when the collision occurred. There was another 
boat on the port-hand slde of the Btruria, but thls boat does not figure ma- 
terlally In the controversy. 

A few minutes before the glvlng by the Etruria of the passlng signais here- 
after referred to, the Stone and Etruria, as well as the other boats, had been 
exchanging the fog signais prescribed by rule 14, although the testlmony in- 
dlcates that the Btruria did not glve the signais, as often as the rule requlres. 
After thèse several minutes' interchange of fog signais, the Etruria gave from 
two to four of the two-blast passlng signais provided by rule 23, indlcating 
an élection to pass to port. The navigator of the Etruria testifles that four 
such passlng signais were glven at intervais of about two minutes. The mas- 
ter of the Corslca heard three passlng signais glven by the Etruria, and says 
they were about three minutes apart The Corsiea's offlcer heard one of the 
Etruria's passlng signais. The mate of the Auranla says he heard two two- 
blast passlng signais, followed a little later by two short blasts just before 
the collision. He did not regard the passlng signais as meant for hlm, be- 
cause the Etruria was already on his starboard. The mate in command of 
the Stone testifles that he heard but two passlng signais ; that when the flrst 
was heard the Etruria was not less than a mile away and on the Stone's 
port-hand side — two points off to eastward. The testlmony Is undisputed that 
none of thèse passlng signais glven by the Etruria was in any way answered 
by the Stone, which, however, contlnued the fog signais, at intervais of one 
minute or less, until the collision. The excuse glven by the Stone's offlcer for 
faillng to pay attention to the passlng signal Is that he did not suppose the 
signal was meant for him, but believed that It was Intended for the Auranla, 
it belng his view that two of the up-bound boats were on his port and the 
other two on his starboard, and that the signais were broadening out. The< 
testlmony is undisputed that, from the tlme the Btruria began glvlng the 
passlng signais, she entirely ceased to glve the fog signais. The Stone's 
mate testifles that on hearing the fog signais ahead he checked his boat down 
to a speed of about three miles an hour, not, however, changing his coume. 
Nelther the Stone nor the Etruria gave the alarm signais required by rule 26, 
In case either steamer Is in doubt as to the course or intention of the other ; 
the Stone's officer glvlng as his- explanation for not belng in doubt the same 
reason as for failure to answer the passlng signal, vlz., that he supposed It 
was Intended for the Auranla, and the Etruria's offlcer justlfying his lack of 
doubt upon the proposition that some navigators do not ansvi'er the passing 
signais when they thinlt they wlll pass elear, and he thought he was going to 
I>ass clear. The Stone's mate also testifles that when the second passlng sig- 
nal was received the Etruria was discovered looming up In the fog, not more 
than two lengths away ; that the Stone's engine was immediately stopped, and 
at once reversed and backed hard, the collision occurring Icss tLian a minute 
thereafter. The Etruria's offlcer testifles that the collision did not oceur for 
two or three minutes after the last passing signal was glven. The Etruria's 
mate testifles that he came to slow check before beginning to blow the pass- 
lng signais, and that after faillng to reçoive a reply to his second signal the 
engine was stopped and was not agaln started up (belng shut down five or 
six minutes before the collision), and that when the colUsion seemed immi- 
nent the helm was put hard to starboard, but tliat the boat failed to respond 
on account of lack of headway. The bluff of the Stone's bow struck the 
Btruria on her starboard slde aft of the beam, at an angle nf about 45 de- 
grees, penetratlng about two feet, the Btruria filllng and golng down in a few 
minutes. The Stone did not return to the scène of the collision until after 
the Btruria had disappeared and the crew had been plcked up by the other 
!soats. The testlmony as to the speed both of the Stone and the Etruria im- 
mediately preceding the collision is in conflict. There is testlmony indlcating 
that both vessels were runnlng at a greater speed than bare steerageway just 
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before the collision. If the testlmony of the Stone's masterJs to be believed, 
tbat the boatS: were morethan a mileapart when the eaflier passing signal 
was heard two or threemlnutes before the Etrurla cameijnto vlew, the two 
boats mUst hâve together-.traveled a, mile in two or three. minutes. ïhe tes- 
timony of the Stone's engineet" Is that his boat, after checking down at 3:21 
a. m., ran at full speed until 3:38, atoiiSo must hâve been runnlng at full speed 
for a few minutes after the Btruria'iS fog signal was flrst heard, and during 
the four hours of heavy fog she had averaged 9 miles an hour. The Etrurla 
during the 4 hours' fog, when net under check, ran at a speed of about 11 
miles an hOur. ■ ' :.,:.' : 

Jtidge Swan heard thé testlmony in open court, and at the close of the ar- 
gument ànaounced from the bench his conclusion that both the Stone and the 
Etrurla wëre at fault wlth respect to the collision, and decree was entered 
holding each vessel liable for one-half the damage to both vessels, thecosts 
to be equally dlvided. The appeals involve only the question of fault on be- 
half of the respective vessels. 

H. D. Goulder and F. h. Leckie, for the Hawgood Transit Co. 
H. A. Kelley, for the Mesaba S. S. Co. 

Before LURTON and SEVERÈNS, Circuit Judges, and KNAP- 
PEN, District Judge. 

KNAPPEN, District Judge (after stating the facts as above). We 
are satisfied that the trial judge correctly concluded that both vessels 
were at fault for the collision. 

As to the Etruria : By the undisputed proof s, she violated at least 
two of the rules prescribed for the express purpose of preventing col- 
lisions. By ruie 14 (Act Feb. 8, 1895, c. 64, § 1, 38 Stat. 645 [U. S. 
Comp. St. 1901, p. 2889]), she was required to sound as a fog signal, at 
intervais of not more than one minute, three distinct blastsof her whis- 
tle. It is undisputed that from the time she began to give passing sig- 
nais she entirely ceased to give fog signais. The only excuse urged on 
her behalf for this neglect of the statutory requirement is that she 
had the right to and did substitute passing signais for fog signais. 
There is no warrant for this construction of the rules. Rule 14 relates 
only to "thick weather," and is independent of rule 23, which requires 
passing signais "in ail weathers." The construction contended for 
offends against both the letter and the spirit of rule 14. The language 
of the rule is imperative, and admits of no substituted performance. 
Indeed, instead of there being less use for fog signais during the 
period occupied in establishing or seeking to establish a passing agree- 
ment, or in making the attempted change of course, the necessity for 
such fog signais is thereby increased. It is enough to say that rule 
14 is imperative in its requirement. 

The Etruria also clearly violated rule 26. The Stone inade no an- 
swer to either one of the Ëtruria's four distinct passing signais, cover- 
ing, as alleged, a period of six minutes or more. The Etruria, there- 
fore, being unable to see the Stone, and knowing her intentions and 
whereabouts only by her whistles, had no right to assume merely 
from the Stone's silence that the latter assented to the Ëtruria's pass- 
ing signal, and that she would act accordingly. That the Etruria was 
in doubt as to the Stone's course or intention is shown by the fact 
that she continued to blow her passing signais, apparently continuing 
to invite the assent of the Stone. Being in doubt as to the Stone's 
movements, it was the Ëtruria's duty to sound an alarm by giving 
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several short, rapid blasts of her whistle ; and under tlie circumstances 
shown by this record, including the density of the fog, the number of 
vessels on opposite and difïering courses, and the confusion and in- 
terruption of signais, cautions navigation under rule 15, in connection 
with the other rules, required the Etriiria, in case the location and in- 
tention of the Stone could not otherwise be determined, to stop, and, 
if necessary, to reverse, until the exact course and position of the 
Stone could be ascertained. The New York, 175 U. S. 187, 201, 20 
Sup. et. 67, 44 L. Ed. 136; The North Star, 63 Fed. 71, 10 C. C. A. 
363 ; The George W. Roby, 111 Fed. 601, 49 C. C. A. 481. In Re The 
North Star, supra, the inconclusive and spéculative nature of the ap- 
pearance of broadening ofif of signais created only by sound is com- 
mented upon. The Etruria had no right to go drifting (as claimed), 
in this dense fog, at an angle of two points across the course of the 
other steamer with no further warning of her approach than a répéti- 
tion, at two minute intervais, of a signal asserting that she was direct- 
ing her course to port. 

As to the Stone : Her fault, while not perhaps so great as that of 
the Etruria, is ec[ually plain. She heard the Etruria's passing signal. 
Her only excuse for not replying is that she did not suppose it was 
meant for her, but believed. it was intended for the Aurania. In so 
assuming, she was obliged to take it for granted that the Etruria, in 
view of her position in the lake, was bound for Lake Superior, and so 
could not be intending to pass on the Stone's starboard. There was 
no warrant for such conclusive assumption. The Stone's navigator 
had no right to thus conclusively assume that a passing signal given 
by a vessel but two points off her bow, and distant about a mile, 
was not intended for her. The City of Chester, 78 Fed. 186, 188, 
34 C. C. A. 51 ; The Great Republic, 23 Wall. 31, 33 L. Ed. 55. The 
construction of the situation most favorable to the Stone is that a 
doubt was or should hâve been raised in the mind of her navigator as 
to the course and intention of the Etruria as affecting the Stone. In- 
deed, he appears to hâve actually had such doubt, for the Etruria's 
fog signais had caused him to check down his vessel. In so conclusive- 
ly assuming that the Etruria's proposed change of course could not 
afïect her, the Stone acted at her péril. It was thus the Stone's duty, 
upon hearing thèse passing signais, to either show her assent thereto, 
as provided by rule 33, or, if she deemed it unsafe to so assent, or if 
she had any doubt as to the course or intention of the Etruria . as 
afïecting the Stone — that is to say, any doubt whether the passing 
signal was meant for her — she was under obligation to give the alarm 
signal required by rule 26, and thereafter to act as the emergency 
might arise. Her duty at this juncture to answer the Etruria's pass- 
ing signal was as strong as that of the Etruria to give the signal be- 
fore attempting to pass. The New York, 175 U. S. 187, 204, 305, 30 
Sup. et. 67, 44 L. Ed. 126. 

The conclusion we hâve reached, under the undisputed proofs, that 
each vessel was at fault for the collision, makes it unnecessary to dé- 
termine the speed of either boat immediately preceding the collision, 
or to consider the other faults attributed by each vessel to the other. 
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But it îs urged on the part of each vessel that the violations of the 
rules of navigation so appearing on her part could not hâve contributed 
to the collision. The fact that a ship was at the time of collision in 
actual violation of a statutory rule designed to prevent collisions 
throws the burden upon her to show that such violation could not 
hâve contributed to the collision. The Pennsylvania, 19 Wall. 125, 
126, 22 L. Ed. 148; The Martello, 153 U. S. 64, 74, 14 Sup. Ct. 723, 
38 L. Ed. 637; The EUis, 152 Fed. 981, 82 C. C. A. 112. Not only 
can it not be said in the case of either of thèse vessels that but for her 
violation of the rules the collision would hâve occurred solely on ac- 
count of the fault of the other vessel, but it would seem reasonably 
probable that, had either vessel observed the duties which we find to 
hâve been violated, the collision would not bave occurred. 

The decree of the District Court will be affirmed. The costs of this 
court will be equally divided. 



PRAMB V. FERBELIi. 
(Circuit Court of Appeals, Sixth Circuit. January 20, 1909.) 
Nô. 1,836. . 

CONTRACTS (§ 117*) — CONSTEUCTION AND VALIDITY— CONTEACTS IN ReSTBAINT 

OF Tbade— Sale of Business. 

A covenant by a partner, on the sale to his copartner of hls Interest 
In the property and good will of the partnership, whlch was engaged lu 
the manufacture of an article theu sold generally throughout the United 
States, although not in every state. not to engage in the same business, 
though without limitation as to time or territory, will be coustrued to 
limit the restraint to the United States, and, as so limited, it is reason- 
able and enforceable, notwithstandlng the lack of limit as to time, where 
no monopoly was created, but the business was subject to active compéti- 
tion, so that no public Interest is involved. 

[Ed. Note. — For other cases, see Cohtracts, Cent. Dig. §§ 554-5G9 ; Dec. 
Dig. § 117.* 

Monopolistic contracts, validity as afCected by public policy, see note to 
Cravens v. Carter-Grume Co., 34 O. C. A. 486.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

J. A. Fenner, for appellant. 
William Howell, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

KNAPPEN, District Judge. From the opinion of Judge Tayler, 
who heard the case in the Circuit Court, we quote the foUowing as a 
sufficient statement of the facts : 

"Prier to February 1, 1899, the complainant, Ferrell, and the défendant, 
Prame, were partners under the flrm name of A. T. Ferrell & Ce, engaged 
In the business of manufacturing and selling machines known as 'cleaners' 
or 'separators,' for cleaning seeds, grains, and other products of the farm 

•For other cases see same topic & § numbek In Dec. & Am, Digs. 1907 to date, &. Rep'r Indexes 
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and garden, at Saginaw, In the state of Mlchigan. The firm had built up a 
business extending praetically throughout the country. Whlle sales had not 
been made in every state of the Union, the trade, however, did extend from 
Massachusetts to California and from the Lalves to the Gulf. Prame had no 
teehnical knowledge of the business and took no active part in Its manage- 
ment. He resided at Shiloh, Ohlo, and occasionally visited Saginaw, where 
he became familiar with the gênerai conduct of the business, whicli was quite 
profitable, considering the amount of capital invested in it. Abont the Ist 
of February, 1899, Ferrell and Prame discontlnued their partnership agree- 
ment in the business, and the latter sold to Ferrell, for the considération of 
$12,500, ail of his right, title, and interest in and to the eopartnership business 
of the flrm, ineluding ail personal property, books of account, and unsettled 
accounts and notes, manufactured goods, stock, assets, factory building, ma- 
chinery, choses in action, and ail other property of every kind and character 
belonging to the partnership, together with ail hls interest in the business and 
in the profits thereof and in the good will of the same. Immedlately follow- 
Ing the description of the property sold occurs this language : 'And I here- 
by agrée to and with the said Albert T. Ferrell that I will not engage In the 
business of manufacturing and selling grain and seed separators either dl- 
rectly or Indirectly, or allow my name to be used in said business.' The 
claim is made by Ferrell that the invoice value of Prame's interest in the 
property was not to exceed $10,000, and that the additional $2,500 was paid 
to him for the good vnW. Prame testifies that he has no definite knowledge 
of the value of the property, but dénies that anything was said about good 
vrill. Since the testimony of Ferrell is definite, and the contraet specifically 
includes the good will, it is impossible to escape the conclusion that the 
considération paid was (as, Indeed, It must bave been) intended to cover the 
good will, whatever may hâve been its value. A demurrer to the bill was 
overruled, and, the parties having taken their testimony, the case came up for 
final hearing a short time ago. 

"So far as the légal status of the parties is concerned, there Is no serions 
confllct in the proofs. It appears that, as heretofore stated, the business of 
A. T. Ferrell & Ce, prior to the purchase of Prame's interest, covered a large 
area of country, and that, through their salesmen, effort was being made to 
extend it into every région of the country wliere cleaners and separators of 
the kind whlch they made could be used. As illustrating the wide area over 
which business was transacted, it may be said that sales were made in Massa- 
chusetts, Maryland, New York, Peunsylvania, California, Montana, Minnesota, 
Georgia, Mississippi, Texas, and in praetically ail of the states of the Mlddle 
"West. In 1905, the défendant went into business at Galion, Ohio, manufac- 
turing separators of the same gênerai character as, and bearing a physical 
resemblance to, the separators and cleaners which were then, and had there- 
tofore been, made by the complainant and the firm of whlch the défendant 
had been a member. At that time the défendant took into his employ a sales- 
man of the complainant. This salesman had for some years, as he says In his 
testimony, traveled in the interest of the complainant before entering de- 
fendant's employ, from coast to coast and from Mlchigan to Alabama. While 
traveling for the défendant, he had covered some six or seven states, meeting 
a large number of the customers of the complainant and selling to many of 
them. In February, 1907, the complainant filed his bill in this court, set- 
ting up the substance of the facts which the proof has disclosed, and asking 
that the défendant be enjoined from carrying on this business In violation 
of his contraet." 

The decree of the Circuit Court enjoined the défendant from further 
matiufacturing and selling grain and seed cleaners or separators, as 
then carried on at Galion, Ohio, or elsewhere in the United States, 
from further attempting to advertise, sell, or dispose of such cleaners 
in the United States, and from engaging either directly or indirectly 
in, or allowing his name to be used in connection with, the manufacture 
of grain and seed separators anywhere in the United States. 
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The decreeis assailed upon the gromids, first, that, inasmuch as tlie 
'Covenant of reàtraint contàins no spécifie limitation of territory, it 
must thereîore be constnied as intènded to apply throughout the 
entire world, and that. being thus unHmited, both as to time and terri- 
torial extent, it is void; second, that, the covenant being void for the 
reason stated, no, relief can be given by way of restraint over a hmited 
territory, as such action would be to, màke a new contract for the par- 
ties; and, third, that, treated as a covenant not to engage in business 
throughout the United States, the restraint imposed was unreasonable 
and void, as being broader than necessary to protect the complainant 
in the reasonable enjoyment of the business purchased, upon the 
ground that the proofs do not show that the business in question was, 
at the time of the purchase of appellant's interest, conducted through- 
out the , entire United States, and that under the case presented hère 
the reasonable necessity of the attempted restraint must be determin- 
ed as of the date of the covenant not to engage in compétitive busi- 
ness, and cannot be construed to extend over an area to which the 
business may afterward be extended. The first and second proposi- 
tions will be considered together. 

1. It is true that the covenant in question contàins no spécifie limi- 
tation as to the territory over which the restraint shall operate. It may 
be conceded, for the purposes of this opinion, that a covenant by ap- 
pellant not to engage in business anywhere throughout the world 
would be unreasonable and unenforceable. But in the view we take 
of the case it is not necessary to décide whether a covenant unlimited 
both as to time and territory would in any case be valid, nor whether, 
if the covenant shall be construed as one imposing restraint through- 
out the entire world, it could be enforced as regards the United States. 
The bill allèges that the business of the firm, at the time of the purchase 
of appellant's interest, extended throughout the United States; that 
the stipulation in question was intènded to prevent compétition 
throughout that territory; and the prayer is that the restraint extend 
throughout the United States. As already noted, the restraint imposed 
by the decree appealed from is applied to the entire United States, but 
extends no farther. 

The covenant in question does not in express terms extend the re- 
straint throughout the world. It is only by inference, drawn from the 
lack of spécifie définition, that a construction can be adopted that re- 
straint throughout the entire world was intènded and attempted. Tak- 
ing into account the circumstances of the case, the nature and extent 
of the business, and the situation, objects, and interests of the parties, 
we are satisfied that the restraint was intènded to apply to the entire 
United States, but not to other parts of the world. Being so satisfied, 
we hâve no difficulty in construing the covenant accordingly. Such 
construction is-not only permitted by the gênerai riiles for the con- 
struction of contracts, but has been specifically applied under facts 
similar to those existing hère. Hubbard v. Miller, 27 Mich. 13, 15 
Am. Rep. 153 ; Moore, etc., Hardware Co. v. Towers Hardware Co., 
87 Ala. 206, 210, 6 South. 41, 13 Am. St. Rep. 23, and cases cited at 
the latter page. In both thèse cases covenants in tei^ms fully as gênerai 
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as those hère employée! vvere construed as intencled to limit the re- 
straint to a territory directly tributary to the location of the business. 
The language and reasoning of Justice Christiancy in Hubbard v. 
Miller, 27 Mich. 21, 22, 15 Am. Rep. 153, is peculiarly applicable to 
the facts of this case. The case of Hubbard v. Miller is cited with 
approval by this court in Knapp v. S. Jarvis Adams Co., 135 Fed. 
1012, 70 C. C. A. 540. We construe the covenant hère in question 
as limiting the restraint to the United States. It is conceded that un- 
der the authorities a covenant so limited as to territory may be valid, 
notwithstanding the lack of limit as to time. 

2. It remains to consider whether the covenant, as so construed, is 
reasonable and valid. In the case of Gibbs v. Consolidated Gas Co. 
of Baltimore, 130 U. S. 396, 409, 9 Sup. Ct. 553, 557, 33 L. Ed. 979, 
the modem rule is thus stated : 

"Public welfare is first cousldered, and if it be iiot involved, and the re- 
sti-iiiiit upon one party is not greater tliaii protection to tlie other party re- 
(inires, the contract niay be sustalned. The question is whether, under the 
Piu-ticular circumstances of the case and the nature of the particular contract 
Involved In It, the contract is or is not unreasonable." 

This rule has been applied in numerous cases, including Diamond 
Match Co. V. Roeber, 106 N. Y. 473, 13 N. E. 419, 60 Am. Rep, 464, 
Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 28 Atl. 973, 23 L. R. A. 639, 
49 Am. St. Rep. 784, Harrison v. Glucose Sugar Refining Co., 116 
Fed. 304, 53 C. C. A. 484, 58 L. R. A. 915, and Knapp v. S. Jarvis 
Adams Co., 135 Fed. 1008, 70 C. C. A. 536. Applying this rule, and 
taking into account the nature and extent of the business of the firm 
at the time of the purchase of appellant's interest, was the covenant not 
to engage in a competing business anywhere in the United States un- 
reasonable, as being unnecessary for the protection of the purchaser 
in the enjoyment of the thing purchased? By the sale of appellant's 
interest no monopoly was created. The compétition in the sale of 
grain separators and cleaners then was, and always since has been, 
active and substantial. No public interest will thus be violated by 
imposing the restraint demanded. In our opinion, the covenant of 
restraint, as so construed by us, was entirely reasonable, taking into 
account the circumstances and situation of the parties and the business 
involved. 

The évidence shows that the firm had expended annually large 
sums in advertising and in seeking to extend its business. It already 
had customers in practically ail the grain-raising states. It had been 
and was making an active effort, by selling either to the consumer di- 
rect or through jobbers, to cover the entire United States, so far as 
the trade in grain separators existed. It has been expressly held by 
this court, speaking through Judge Severens, that : 

"With respect to the territory to whif:h the restriction should apply, the 
rule has always been that it mlght extend to the llmits wherein the plalntiffi's 
trade woiild be likely to go." Knapp v. S. Jarvis Adams Ce, 135 Fed. 1012, 70 
C. C. A. 540. . 

The fact that the appellee had not been actively engaged in carry- 
ing on the business of the firm does not make the restraining of his 
■ 166 ï\— 45 
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compétition unreasonable. He had had access to the tooks of the 
firm, and more or less information or means of information as to the 
business methods of the firm, as well as of the profitableness of the 
business. He had directly profited by his connection with the business, 
and he received compensation for his agreement not to compete. He 
was, by reason of this former connection, in a better position to 
compete with appellee, and to interfère with the good will of the busi- 
ness sold. The évidence shows that he actively attempted to interfère 
with that good will. The fact that, up to the time of the sale of appel- 
lant's interest, the latter had not been actively engaged in the business 
sold, so far from making the restraint unnecessary and unreasonable, 
in fact relieves the case of the hardship which sometimes attends the 
restraining of an individual from carrying on his personal trade or em- 
ployment. 

The demurrer to the bill was properly overruled. The decree of the 
Circuit Court on the merits was right, and is affirmed, with costs. 



WESTFELDT et al. v. NOBTH CAROLINA MINING CO. 

(Circuit Court of Appeals, Fourth Circuit. January 12, 1909.) 

No. 745. 

Courts :(| 492*)— Concurrent Jurisdiction— State ahd Fédéral Courts. 

Where ejectnient was brought in a state court and défendants flled a 
counterclalm, which, after denying the allégations of the amended com- 
plalnt, alleged that défendants were the owners of the fee, and that 
plaintlffs were making an adverse claim thereto, as provlded by Révisai 
N. G. 1905, § 1589, authorlzing an action to détermine conflicting claims 
to real property, the state courts thereby acqulred jurisdiction over the 
property, and henee complainant, which was a défendant in the state 
court, could not sue in equity In the fédéral courts on the same f acts and 
for the Same relief, under the rule that In matters of concurrent juris- 
diction the court to which jurisdiction iirst attaches retains it until final 
détermination. 

[Ed. Note.— For other cases, see Courts, Cent DIg. § 1345; Dec. Dig. § 
492.*] 

Appeal from the Circuit Court of the United States for the Western 
District oî North Carolina, at Asheville. 
For opinion below, see 151 Fed. 290. 

In 18159 George Westfeldt bought at the banltruptcy sale of B. H. Cunning- 
ham several tracts of land lying in the county of Maçon and state of North 
Carolina, whIch had heen granted in 1860 by that state to Ounnlngham. 
Thèse lands lay near the Smoky Mountains, and were wlld and inaccessible. 
In 1877 Westfeldt undertook to locate them, without suceess at first, but subse- 
quently, through the services of one McDowell, who lived near Franklin, in 
Maçon county, and who had been the county surveyor who made the surveys 
upon which the grants to Ounnlngham issued, the lands were located, and 
openly claimed by Westfeldt until his death, and thereafter by his wife, and 
grantee and devisee, untîl her death, and then by her heirs and devisees, who, 
with the exception of Dodette Ottonnie Grinnell and Charles Fleetwood Hunt 
Westfeldt, are appellants in this appeal. 

•For other cases see same topic & 8 numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In 1889-90 somebody discovered copper upon one of the Westfeldt tracts, 
and considérable excitement arose In the neighborhood, and efforts were made 
to acquire the copper deposit by a location other than Westfeldt's title. Thls 
was attempted through a man uamed Everett, who had some old grants for 
lands in the Smoky Mountalns which he had unsuccessfully endeavored to 
locate, but which, accordlng to his claim, lay some miles from the Westfeldt 
lands. 

In 1899 one W. S. Adams, after buying up Everett's claim, went into pos- 
session of the land where the copper deposit was, claiming to own it, and 
began mining for the minerai. The Westfeldts wamed the Adams party 
to desist from their attempts to get their land and to cease their trespasses, 
but in vain. 

Mareh 20, 1901, the Westfeldts sued Adams in the superior court of Swaln 
county, in the state of North Carolina, for the recovery of the lands in an ac- 
tion which put the title thereto in issue, The action was In ejectment, but 
under the décisions of North Carolina judgment therein Is not slmply dé- 
cisive of the right to possession, but is conclusive of the ownership of the 
land and determinative of the title thereto, and bindlng upon the parties on 
the question of title by way of estoppel. The action was tried In that court, 
and resulted in a verdict in favor of the Westfeldts, followed by a judgment 
declaring that they were the owners of the land and that Adams was in un- 
lawful possession of It. Adams appealed to the state Suprême Court, where 
the judgment was reversed, and a new trial ordered because of the admission 
of incompétent évidence. Westfeldt v. Adams, 131 N. C. 379, 42 S. E. 823. 

On the return of the case to the superior court of Swain county it was 
removed by consent to the superior court of Haywood county, and the North 
Carolina Mining Company was made an additional défendant, whereupon 
plaintifCs filed an amended complaint, and défendants Adams and the mining 
Company, on October 12, 1903, flled an amended answer and counterclaim, 
which, after denying the allégations of the amended complaint, proceeded thus: 

"And for a further defeaise, and by way of counterclaim, the défendants 
allège and say: (1) That they are the owners in fee simple and seised and 
possessed of two tracts of land described as follows: [Hère foUows descrip- 
tion.] (2) That the plaintiflfs unlawfully and wrongfuUy claim an interest in 
said lands, and to be the owners of the same, pretending that they are em- 
braced within the boundarles of the tract of land described in the complaint 
herein, which said pretendcd claim the défendants say bas no foundation in 
fact. Wheref ore the défendants demand judgment : First. That the plaintiffs 
take nothing by their complaint, and that the défendants go wlthout day. 
Second. That the défendants are the owners in fee simple of the said two 
tracts of land desci'ibed in their counterclaim herein, and that ail persons 
in i^rivity with the plaintiffs be perpetually enjoined from making claim to 
said lands. Third. And for any other and further relief to which the de- 
fendants may be entitled, and for the costs of this action." 

The record from the state court does not seem to show the filing of a 
reply until November 3, 1906, and this denled the first and second paragraphs 
of the counterclaim. 

The case was tried again in the Haywood superior court, and resulted in 
a verdict in favor of the Westfeldts, and It was thereupon adjudged that the 
Westfeldts were the owners of the land in fee simple, and that Adams and his. 
codefendants were in unlawful possession thereof, and it was adjudged "that 
a writ of possession and exécution be issued from this court, and duly ex- 
eeuted according to law." Again there was an appeal by Adams and his co- 
defendants to the Suprême Court of North Carolina, and again that court 
ordered a new trial, expressing regret that it felt compelled to do so, on the 
ground that the trial court had failed in its charge to call the attention of the 
jury sufflciently, as It was stated, to the différence between substantive évi- 
dence and évidence which went merely to the credibility of a wltness. West- 
feldt V. Adams, 135 N. C. 591, 47 S. E. 816. The cause was accordingly re- 
turned to Hayward county for a new trial, and a spécial term of court was 
called for the first Monday of December for that purpose, that being Decem- 
ber 3, 1906. 
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^uly .27,. 1005, the Xorth Caroliiifi Mining Company flled In the Cireùit 
Court ot the United States for tlie Western District of Xortli Oarollna tlie 
bill of coiUplaint wliicii constitutes tlie présent case. ïliis suit vms brought 
nnder an act of Nortii Carolina of January 31, 1803 (Pub. Laws N. G. p. 37, 
c. 6), entitled "An act to détermine conflicting claims to real property," tlie 
tirst section of whicli read as follows: "That an action may be brouglit by 
auy person against anotlier who claims an estate or interest in real property 
adverse to him. for the purpose of determining such adverse claims." (See 
Révisai of North Carolina 1005, § 1580.) 

Ttie prayer of this complaint was: 

"That the défendants daim an adverse estate or interest In the premises, 
wliich sald claini so afCects the plaintifC's title as to render a sale or other 
disposition df the property impossible, and disturbs the plaintiff in its right 
of possession. Wherefore, and forasmuch as your orator is remediless in the 
premises under and by the strict rules of eommon law, and can only hâve 
relief in a court of equlty, where matters of this nature are properly recog- 
nizable and reviewable, it iiles this, its bill of complaint, and prays, the prem- 
ises eonsidered, that it be ad.iudged and decreed by this honorable court: 
That ail claims of the défendants and each of them are Invalid and void; 
that the défendants hâve not, nor bas either of them, any estate or interest 
in said property or any part thereof ; that your orator is the owner in fee of 
said property ; and that the défendants, and eaeli and every of them, be for- 
ever barred from asserting or clainilng any estate or interest thereln ; and 
that they and eacli of them be perpetually en.1oined from in any manner in- 
juring or hindering the plaintiff in its title or possession." 

It will be perceived that the counterclaim in tlie action In the state court 
was based on the same statute. 

Under the laws and practice of North Carolina a court may adniinister any 
relief consistent with the facts and pleadings, and by its answer and counter- 
claim the mining company had asked that an injunction issue against the 
plaintlfCs in that action, enjoiniug them from clainilng the lands in question, 
and its title had been passed upon as a matter determined by the judgment in 
that case, from which an appeal had been talœn to the state Suprême Court, 
as heretofore stated. When the présent suit was commenced in the Circuit 
Court of the United States the pendency of the action in Haywood county 
was set up among the défenses. Upon it the Westfeldts inslsted before the 
Circuit Judge tliat the Oireuit Court could not, in the clreunistances, enter- 
tain jurisdiction of the case and should dismiss it, but tlie Circuit Court de- 
nied the motion to that eflfect, and thereupon défendants moved tliat the Cir- 
cuit Court should stay ail proeeediiigs in the suit until the décision of the 
stat« court, which was also denied. 

Appellants further contended that two of the défendants,, Henry Grinnell 
and his wife, Dodette Ottonnie Grinnell, were indispensable parties to the 
suit, and that the court had no .iurisdicliion of the case because of the fact 
that they were citizens, as alleged in the bill and admitted in the answer, of 
the District of Columbia, and moved the court to dismiss the cause for 
want of jurisdiction on this ground. This motion the Circuit Judge also de- 
nied in order to give time to complainants to make out if they could, as it 
was stated that they could, that Mr. and Mrs. Grinnell were not citizens of 
the District of Columbia and were citizens of North Carolina. When the case 
came on for hearing the North Carolina Mining Company, finding it could 
not sustain its contention that the court ha.d jurisdiction over thèse défend- 
ants, asked then to be allowed to discontinue the suit as to them, and leave 
to do 80 was granted by the Circuit Judge and the cause dlscontinued. The 
Westfeldts then again inslsted that the cause could not proceed in the absence 
of the Grinnells, and moved that the action be dismissed for want of indis- 
pensable parties, but the court denied their motion. 

On the hearing the court certlfled, "It is admitted by the complainant that 
the same lands are in controversy hère as in tlie state court of Haywood 
county." The hearing havlng been concluded, the Circuit Judge, who was 
then in Elchmond, Va., transmitted to the clerk at Asheville a decree dated 
Noveraber 28th, which was flled and entered December Ist. This decree was 
subsequently couflrmed and refiled January 8, 1007, by the Circuit Court. 
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A.Hd on the same day the Circuit Judge filed a statement of facts which 
set forth, among other things : 

"At the time of said argument of this cause as aforesaid, a spécial term 
of sald superior court of Haywood county, In the state of North Carolina, 
had been called by the Governor of that state, the principal reason for talling 
which had been publicly stated, and was^ that said action therein pendlng 
might be tried, and sald spécial term was to begln on December 3, 1906, 
and said case pending In that court had been set for trial as the flrst case 
at that term, and to be talsen up on the first Monday of that term, to wit, on 
December 3, 1906, In that court. Due notice had been glven of said spécial 
terjn, and a jury had been drawn therefor, and the plalntifEs In sald case 
had subpœnaed for the trial thereof, at that term, numerous witnesses, and 
had iriformed the défendants therein of their purpose to insist upon a trial 
of said cause at said term as soon as it was reached." 

The statement then proceeded to set forth that the Circuit Judge, after the 
hearlng had concluded, left the state of North Carolina for the city of Rlch- 
mond. Va., to attend a term of the United States Circuit Court of Appeala 
for the Fourth Circuit, then in session, and notifled counsel for the West- 
feldts "that It was his purpose, while so absent from the state of North 
Carolina, to make and sign a decree In the above-entitled cause at some time 
durlng the weeli preceding that which began with Monday, December 3, 1906, 
and the counsel for said défendants thereupon requested the judge not to 
make and flie any such decree while he was so absent," and If be should do 
so to enter their exception to his so doing ; that the Circuit Judge thereaf ter, 
on Wednesday preceding Monday, December 3, 1906, made and signed, while 
he was yet In the state of Virginia, the decree on file In this case, and sent 
the same to the clerk of this court,' who did not receive it until about the 
middle of the day on Saturday, December 1, 1906. Counsel for the défend- 
ants, on belng informed of said decree having been so signed In Virginia, ad- 
vised their clients not to attempt to try said cause In the superior court of 
Haywood county on December 3, 1906, or at said spécial term of that court, 
but to send their witnesses home, which was done. Accordingly, at the be- 
ginning of said spécial term of the superior court of Haywood county, on 
Monday, Decemljer 3d, counsel for plalntiffs announced to the judge of that 
court that by reason of sald decree they would not feel that they should then 
ask a trial of said cause, and said case was accordingly continued, solely 
because of said decree so made having been rendered on the Saturday pre- 
ceding ; that the spécial term was then adjourned, it having been understood 
that it would do nothlng but try sald case, and, the case then being continued, 
there remalned nothing for the court to do. 

The decree adjudged that the plaintiff was entltled to the relief prayed for 
In the said bill of complaint, and was the owner in fee simple and entltled to 
possession of the said two tracts of land and In the actual possession thereof, 
and was owner in fee simple and selsed and in actual possession thereof at 
the time of the commencement of this suit. And it was further adjudged 
and decreed that the défendants Westfeldt had no estate or Interest in the 
tracts of land, or any part thereof, nor had any one of said défendants, "and 
that the claims of the défendants and of every of them are without founda- 
tion In law or fact," and "It was further ordered, adjudged, and decreed that 
the sald défendants and every of them be and hereby are perpetually re- 
strained and enjoined from claimlng any estate or interest in said property 
in any manner whatever," and for costs. 

From this decree appellants prosecuted the pendlng appeal. 

F. A. Sondley, Julius C. Martin, D. Ralph Millard, and Alf S. 
Barnard, for appellants. 

J. H. Merrimon, Chas. A. Moore and J. J. Hooker (Merrimon & 
Merrimon and Moore & Rollins, on the briefs), for appellee. 

Before FULLER, Circuit Justice, and MORRIS and BRAWLEY, 
District Judges. 
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_ FUIviCER, Circuit Justice (after stating the facts as above). The. 
title iji controversy in the two courts is the same ; ail the facts in- 
volved in the two litigations are identical; the purpose aimed at is 
the same in each ; the parties te this suit are parties to the action in 
the State Court; the relief sought in each is a final adjudication as to 
the ownership of disputed lands, with a writ of possession in the one 
case and an injunction against interférence in the other. 

_ The case falls within the rule that in matters of concurrent jurisdic- 
tiort the court to which the jurisdiction first attaches holds the case, 
to the exclusion of the other, until the final détermination of the mat- 
ters in dispute. That rule is not limited in its application to cases 
where property has actually been seized under judicial process before 
the institution of a second suit, but is applicable to actions dealing 
actually or potentially with spécifie property, and it does not rest sim- 
ply on comity, but on necessity. As Mr. Justice Matthews observed 
in Covell v. Heymen, 111 U. S. 182, 4 Sup. Ct. 358, 28 L. Ed. 390 : 

"The forbearance whJch courts of co-ordinate jurisdiction, admlnistered 
under a single System, exercise towards each other, wheretiy confllcts are 
avoided, by avoidlng Interférence with the process of each other, la a prln- 
clple of comity, with, perhaps, no higher sanction than the utUlty which 
cornes f rom concord ; but between state courts and those of the United States 
It Is somethlng more. It is a prlnciple of right and of law, and therefore of 
necessity. It leaves nothlhg to discrétion or mère convenlence." 

So in Peck v, jenness, 7 How. 613, 13 L. Ed. 841, Mr. Justice Grier 
said: 

"It Is a doctrine of law too long establlshed to require a citation of au- 
thorlties, that, where a court has jurisdiction, it has a rlght to décide every 
question which occurs In the cause, and, whether Its décision be correct or 
otherwlse, Its judgment, tlll reversed, Is regarded as bindlng In every other 
court; and that, where the jurlsdlctloii of a court, and the rlght of a plaln- 
tlfiC to prosecute bis suit In , It, bave once attached, that rlght cannot be ar- 
rested or taken away by proceedings In another court. Thèse rules bave their 
foundatlon, not merely In comity, but on necessity. For, if one may enjoin, 
tbe other may retort by injunction, and thus the parties be wlthout remedy ; 
belng liable to a process for contempt In one, if they dare to proceed In the 
other. * • • The fact, therefore, that an injunction Issues only to the par- 
ties before the court, and not to the court, Is no évasion of the difflcultles that 
are tjie necessary resuit of an attempt to exercise that power over a party 
who is a lltlgant in another and Indépendant forum." 

In McAlpine v. Tourtelotte (C. C.) 34 Fed. 69, 71, where a bill to 
quiet title was filed in the Circuit Court, and it appeared that défend- 
ants had previously brought ejectments in the state courts to détermine 
title to the same property as between them and complainant, it was 
held that the bill could not be maintained, and Mr. Justice Miller said : 

"The flrst thlng that présents Itself Is that no such suit, whether well 
founded or 111 founded, can be maintained against the parties to the action 
In ejectment pending yet In the state court. ïhe act of Oongress has de- 
clded that no Injunction — and no relief could be had hère wlthout au in- 
junction, and that is what is prayed — that no injunction could be Issued to 
the state courts to a party to prevent his proceedlng In a state court, except 
In such cases where that relief is authorlzed by the act concernlng bankrupts. 
• ♦ * But the old rule remains tha.t except In that class of actions the 
fédéral courts will not interfère by injunction in the suits pending in the state 
courts." 
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And see Harkrader v. Wadley, 172 U. S. 148, 164, 19 Sup. Ct. 119, 
43 L. Ed. 399 ; Prout v. Starr, 188 U. S. 537, 544, 23 Sup. Ct. 398, 47 
h. Ed. 584; Farmers' Loan & Trust Co. v. Lake Shore Railroad 
Co., 177 U. S. 51, 61, 20 Sup. Ct. 564, 44 L. Ed. 667 ; Watson v. 
Jones, 13 Wall. 679, 30 L. Ed. 666; Central National Bank v. Stevens, 
169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807; Orton v. Smith, 18 
How. 263, 15 L. Ed. 393 ; Peck v. Jenness, 7 How. 612, 12 L. Ed. 
841 ; Metcalf v. Parker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122 ; 
Pickens v. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 128, affirm- 
ing the decree of the Circuit Court of Appeals for the Fourth Circuit, 
Pickens v. Dent, 106 Fed. 653, 657, 45 C. C. A. 522, 525. 

In the latter case, Goff, Circuit Judge, delivering the opinion for 
this court, said: 

"The course to be pursued has been well defined In cases in which there Is a 
conflict as to jurisdictlon between the state and the fédéral courts. Briefly 
stated, the rule Is this: Considering the peculiar character of our govern- 
ment, and lîeeplng in view the forbearance which courts of co-ordinate ju- 
risdictlon exercise towards each other, it follows that the court which first ob- 
tains rlghtful jurisdictlon over the subject-matter of a controversy must by 
ail other courts be permitted to proceed therein to final judgment. The féd- 
éral courts will not interfère wlth the administration of affairs lawfully In 
the custody and jurisdictlon of a state court, nor will they permit the courts 
of the States to interfère concerning litigation rightfuUy submitted to the 
décision of the courts of the United States." 

In the présent case there is a spécifie property in controversy, the 
title to which and the possession of which are involved. A principal 
object of the action in the state court was the possession of the land 
in dispute. If the fédéral court could, after commencement of the 
action in the state court, take control of the controversy and décide 
that plaintiffs in the state court had no title, it would be impossible 
thereafter for the state court to proceed with the action before it, 
and, if it so found, adjudge title in the plaintiffs and recovery of 
possession. Hence the decree in the Circuit Court was an injunction 
in terms and effect on appellants from proceeding with their litigation 
before the state court, and consequently a prohibition on the state 
court to adjudge the title to be in plaintiffs in the suit pending there- 
in, or to take possession of that property for plaintiffs. The insti- 
tution of the action in the state court looking to the taking of posses- 
sion of the spécifie property in litigation was in effect the assertion 
of the right of control over that property. The action in the state 
court required the control and dominion of the property involved, or 
it was ineffective for ail purposes. Obviously the object of the ac- 
tion in the United States court was the transfer to that court of the 
verj' matters that stood for judgment in the state court, to wit, the 
title to the lands in dispute and the right to its possession. 

In Prout V. Starr, 188 U. S. 544, 23 Sup. Ct. 401, 47 L. Ed. 584, 
the Suprême Court said: 

"The object of the supplemental blli was to restrain the présent appel- 
lant, as successor to Smyth, from attempting to transfer the very matters 
that stood for judgment In the fédéral court to the state court, by filing a 
blU in the latter. Such a course might brlng about a conflict between those 
courts, and create the confusion so often deprecated by this court Peck v. 
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Jenhess, T How. 612. 625, 12 L. Ed. 841, 846; Cliitteiiden v. Brewster, 2 Wall. 
191, 17 L. Ed. ,839 ; Orton v. Smith, 18 How. 2(33, 15 L. Ed. 393. 

"The jurisdlction of the Circuit Court could not be defeated or impalred 
by the Institution by one of the parties of subséquent proceediugs, whether 
civil or criminal, involving the same légal questions, in the state court. Hark- 
rader v. Wadley, 172 U. S. 148, 166, 19. Sup. Ct. 119, 126, 43 L. Ed. 399." 

Our conclusion is that the Circuit Court erred in maintaining juris- 
diction of this suit, and that its decree must be reversed, and the 
cause remanded with a direction to dismiss the bill. 

It is so ordered. 
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(Circuit Court of Appeals, First Circuit. January 19, 1909.) 

No. 736. 

Négligence (§ 27*)— Dangerobs Machikeky— Liability of Manufactiibeb oe 
Vendob. 

A manufacturer and licenser of shoe machinery by which an operator 
was Injured, wlille in the jjossession of the operator's master, because It 
had f allen into disrepair, owed no duty to such operator which would ren- 
der It llable for such injury, though it voluntarlly and witliout couBidera- 
tion had assumed to him the obligation of keeping the machine iu re- 
palr. Savings Banlc v. Ward, 100 U. S. 195, 202, 25 L. Ed. 621 et seq., 
applied. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 25; Dec. 
Dig. § 27.* 

Liabilities of manufaeturers and vendars of injurions substances or 
defeetive machinery and appliances for injuries to persons other tlian im- 
médiate vendees, see note to Standard 011 Co. v. Murray, 57 C. C. A. 5.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Alexander Lincoln (Sherman L. Whipple and Whipple, Sears & 
Ogden, on the brief), for plaintiff in efror. 
Walter Bâtes Farr, for défendant in error. 

Before.COLT and PUTNAAI, Circuit Judges, and DODGE, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The plaintiff in error was the plaintiff 
below, so we will call the parties hère merely plaintiff and défendant. 
The plaintiff was injured while running a stitching machine used in 
the manufacture of shoes, which machine had been leased by the 
défendant to Weber Bros. Shoe Co. (being the défendant in No. 775, 
in which an opinion was passed down simultaneously herewith) 166 
Fed. 714. Judgment was entered for the défendant in the Circuit 
Court, and thereupon the plaintiff sued out this writ of error. 

The déclaration as it came before us contained three counts. A 
contract entitled "Lease and Eicense," between the défendant cor- 
poration, a manufacturer of shoe machinery, and Weber Bros. Shoe 
Co., a corporation manufacturing shoes, and employing the plaintiff, 
appears in the record, and is expressly made a part of the first count, 

*For other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and therefore it may be ref erred to for the purposes of this case on 
demurrer. The machine of which the plaintiff complains was covered 
by this contract. 

The first count alleged that the défendant in this suit reserved con- 
trol of the machines covered by the lease "for the purpose of keeping 
them in suitable condition and repair." It also alleged that the ma- 
chine on which the plaintiff was working when he was injured was 
at ail times since the making of the lease in a defective and dangerous 
condition — 

"and that the défendant owed the plaintiff the duty not to provide or maln- 
tain for hls use as an employé a machine which was not In proper condition 
or repalr, and that he was injured by reason of the négligence of the de- 
fendant in providing and malntaining for hls use an insufficient, improper, 
defective, and dangerous machine." 

The second count undertakes to raise a spécial obligation on the 
part of the défendant hy saying that it "voluntarily undertook and 
promised the plaintiff to repair and place in suitable condition" the 
machine he was working on, and, further, subsequently represented 
to the plaintiff that it had placed said machine in satisfactory condi- 
tion and repair. 

The third count seems to hâve been similar to the first count, except 
that it does not contain anything suggesting that there was any agree- 
ment between the défendant and the shoe company obliging the de- 
fendant to hâve or keep the machine in repair ; but it apparently rests 
on an alleged broad rule that, having leased the machine to the plain- 
tiff's employer, it was, merely because it had so leased the machine, 
under a duty as towards the plaintiff to hâve and maintain it in suit- 
able repair, and that, not having done so, it was liable to the plaintiff 
for any in jury arising therefrom. 

The défendant demurred to each and ail of the counts, and the 
Circuit Court sustained the demurrer. 

The gênerai rule is that there is no duty out of which any liability 
arises such as is claimed by the plaintiff. There are exceptional cases, 
nearly ail of which are covered by the index to chapter 12 of Pollock's 
L,aw of Torts (6th Eng. Ed.) as, for example, in regard to dangerous 
and vicious animais, firearms, explosive and other dangerous goods, 
poisonous drugs, and, we may add, injurious articles of food, of which 
Bishop v. Weber, 139 Mass. 411, 1 N. E. 154, 53 Am. Rep. 715, cited 
by the plaintiff, is an example. The case at bar has no relation to any 
such exceptions. If there was any question about this rule elsewhere, 
it is settled, so far as the fédéral courts are concerned, by an elaborate 
statement of it in Savings Bank v. Ward, 100 U. S. 195, 202, 25 
L,. Ed. 621 et seq. The reasoning therein has never been in any way 
contravened or diminished. 

The plaintiff relies on Heaven v. Pender, L. R. 11 Q. B. D. 503, 
and Hayes v. Philadelphia, 150 Mass. 457, 460, 23 N. E. 225; but 
thèse citations fall within the class well described by Sir Gorell Barnes, 
Président, in Malone v. Laskey (1907) 2 K. B. 141, 152, as follows : 

"The class of cases In which the control and the possession of promises 
rests wlth the owner, who gives a permission or invitation to persons to come 
«n the premises in order to do work or for other purposes." 
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The above relates to the first and third counts, as to which we may 
also say that the position of the défendant is strengthened by the con- 
tract with the plaintiff's employer, which we hâve shown was made a 
part of the record, and in which, contrary to plaintiflf's allégations, it 
was agreed that — ■ 

"the lessee should at ail tlmes, and at Ms own expense, keep the leased ma- 
chlnery in good and sufflclent working order and condition." 

Notwithstanding this provision in the contract, the third count, as 
we hâve said, rests on an alleged promise directly from the défendant 
to the plaintiff to repair and place the machine in suitable condition, 
with a further allegeid représentation to the plaintiff by the défendant 
that it had accomplished this ; but no considération is stated. This is 
amplified by a later statement in the count that — 

"the défendant had voluutarily assumed the duty to exercise proper and rea- 
sonable care with respect tb the plaintiff in repairing the said machine," etc. 

If, contrary to what is shown by the contract to which we hâve re- 
ferred, the défendant had in fact agreed with the plaintiff's employer 
to hâve or maintain the machine in proper repair, and if, as a consé- 
quence of that obligation on the part of the défendant, and as flowing 
out of it, it had repeated this promise to the plaintiff, and had repre- 
sented to him that such repairs had been made, the l'aw, which always 
favorS short cuts, so to speak, might well hâve said that there was a 
novation by virtue of which the défendant was bound to the plaintiff; 
but, under the circumstanc'es, and as apparently determinet» by the 
learned judge of the Circuit Court, the alleged promise, and the rep- 
résentations which grew out of it, were, purely voluntary,' wholly with- 
out considération, and not enforceable in law. 

The judgment of the Circuit Court is affirmed, and the appellee re- 
coverk its costs of appèal. 



McCLAREN y. WEBEE BROS. SHOE CO. 

(Circuit Court of Appeals, First Circuit. January 19, 1000.) 

No. 775. 

1. Evidence (§ 527*) — Opinion Evidence. 

In an action for injuries to a servant by the breaklng of a sewing ma- 
chine needle in a shoe factory, ail expert's opinion that the breaking was 
caused by the needle being struck by a loose looper-lever in conséquence 
of 'tlie worn condition of the guide was to go to the jury on plaiutifC's 
claim that the breaklng of the needle resulted fronj the détective condi- 
tion of the machine. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 2334 ; Dec. Dig. 
§ 527,*] 

2, Master and Seevant \| 280*) — Injuries to Servant— Defective Maciiin- 

ERY— Natural Conseq0EI«C;E— Anticipation. 

In an action for Injuries to a servant by the breaklng of a needle in a 
defective sewlhg machine in a shoe factory, évidence held to require sub- 
inlssion to the jury , of ^ the question whether the injury was the natural 
conséquence of the defective machine, and whether the def ect ' was one 

•For other cases see same topic è § nomber In Dèc.'& Am. Dlgs. 1907 to date, & Rep'r Infléie» 
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as to whlch défendant had reason to antlclpate the possibllities to sueli 
an estent that it was bound to guard agalnst them. 

[Ed. Note. — ^For other cases, see Master and Servant, Dec. Dig. § 286.*J 

8. Masteb and Sebvant (§ 288*) — Injtjeibs to Servant— Defeotive Machin- 
£BY— Repaiks — Assurances. 

Plaintlff was employed to operate a sewlng machine In a shoe factory, 
whlch havlng become defectlve, défendant employed an expert to repaîr 
It. After considérable tlme he reported that the machine had a worn 
needle guide, and called plalntlfC's attention to the fact stating that "It 
was ail right If It didn't give plalntifE any trouble" ; that most operators 
preferred a wom guide, nothiag belng said concemlng the fact that the 
looper-lever of the machine was loose. Held, that it was for the jury 
to détermine whether the expert's statement was a Bufflclent assurance 
to plaintiÊE that the machine was safe. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1084, 
1085 ; Dec. Dig. § 288.*] 

4. Master and Servant (§ 288*) — Injuries to Servant— Defective Machine 

—Promise to Repaie. 

Where a master expressly promlsed to repaîr a def ect In a machine, and 
after attempting to do so the operator's foreman and expert assured hlm 
that the machine was "O. K.," It was for the jury to détermine whether 
the operator was entltled to reeover for an injury occurring on the suc- 
ceeding day due to a defect in the machine. Hough v. Railroad Company, 
100 U. S. 213, 225, 25 L. Ed. 612, applled. 

[Ed. Ncte. — For other cases, see Master and Servant, Cent. Dig. §§ 1084, 
1085 : Dec. Dig. § 288.*] 

5. Master and Servant (§ 286*) — Injuries to Servant— Defective Maciiin- 

ERY— Repaies, 

Where an employer, who Is not a manufacturer of machines, con tracts 
wlth the manufacturer or other mechaniclan whose business it is to man- 
ufacture or repaîr snch machines, and who has a proper réputation in 
référence thereto, to use proper and reasonable efforts in puttlng the ma- 
chine in proper order, the employer may not be llable for injuries in 
conséquence of the oversight or neglect of the persou so employed. Rail- 
road Co. V. Elllott, 149 U. S. 266, 272, 13 Sup. Ct. 837, 37 L. Ed. 728, 
applled. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Alexander Lincoln (Whipple, Sears & Ogden and Sherman Whipple, 
on the brief), for plaintiff in error. 

Francis Peabody, Jr. (Peabody & Arnold, on the brief), for défend- 
ant in error. 

Before COLT and PUTNAM, Circuit Jud.çes, and DODGE, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. In this case the plaintiiï in the court of 
first instance is also the plaintifï in error. Therefore we w^ill speak of 
the tw^o parties as the plaintiff and the défendant. This suit arose out 
of the same injury by the same machine involved in the writ of error 
in McClaren v. United Shoe Machinery Company (No. 736) 166 Fed. 
712, where an opinion was passed down simuhaneously with this ; and 
sorae matters herein are explained there. The essential différence is 
that Weber Bros. Shoe Company was the employer of the plaintiiï, 

'For stber cases see same toplc & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe* 
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using the machine leased by it from the United Shoe Machinery Com- 
pany, as explained in the other suit. The case was tried to a jury, and 
the learned judge of the Circuit Court directed a verdict for the de^ 
fendant, whereUpon the plaintiflf took out this writ of error. 

The déclaration contains three counts. The second and third counts 
were under the Massachusetts employers' HabiHty statutes, alleging de- 
fects in the defendant's machinery and the négligence of the superin- 
tendent. The first count was at common law. Under the circumstan- 
ces, the second count is immaterial; and, so far as the third count is 
concerned, the verdict was properly directed for the défendant, be- 
cause, if there was any négligence, it was on the part of the corpora- 
tion itself in furnishing a defective machine. The foreman, or super- 
intendant, in charge of the machine and its repairs, seems to hâve been 
especially diligent in endeavoring to remedy the defects. 

The other count shows that the machine was a stitching machine 
which the plaintiff was operatîng, and that, while so engaged, a needle 
broke and a pièce thereof penetrated his eye. It states that the plain- 
tifï was injured "by reason of the négligence of the défendant in pro- 
viding and maintaining an insufficient, improper, defective, and dan- 
gerous machine." It fails, however, to point out in what way the de- 
fective condition resulted in breaking the needle, or, in fact, that it did 
cause its breaking. With proper allégations on this point we would 
understand the case, and apply the testimony, with more facility than 
we now can. Nevertheless, the défendant seems to hâve been content 
with the pleadings, and we must work them out as best we can. 

At the trial, the plaintiff claimed to hâve no knowledge himself of 
what caused the needle to break, this being a part of his major proposi- 
tion that he had no reason to anticipate that it would break; but it 
seems to be now claimed that the breaking was caused by the looseness 
of the looper-lever, together with the worn condition of the needle 
guide. A witness who was undoubtedly sufficiently expert in this mat- 
ter, although he was only an experienced operator of similar machines, 
gave it as his opinion that it was caused by the striking of the needle 
by the loose looper-lever, in conséquence of the worn condition of the 
guide, because the needle was not accurately directed, and so was al- 
lowed to strike in some other place than the hole which the awl provid- 
ed for it ; and that thus it was made to bind in coming back, so that it 
finally broke and flew off. This testimony was given in response to a 
hypothetical question, as to which the record states that it was answer- 
ed under the defendant's exception; but the ground of the exception 
is not given. To our mind, the testimony was proper and relevant, 
and tended to supply what was lacking in the pleadings, and to show 
whether the breaking of the needle was caused by the defective condi- 
tion of the machine. Therefore, we think there was enough to go to 
the jury on the proposition that this defective condition was the proxi- 
mate cause of the in jury. 

The next questions are as follows : First, was there enough to go to 
the jury on the question whether there was négligence on the part of 
the défendant in référence to the defective condition of the machine? 
Second, was that defect of such a character that there was sufficient 
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to go to the jur\' on the question whether the in jury to the plaintiiï was 
a natural conséquence thereof within the meaning of tlie law? And, 
third, was the defect one as to which the défendant had reason to antici- 
pate the possibiHties to such an extent that it was bound to guard 
against theni? So far as the first interrogatory is concerned, we are 
of the opinion that there was sufficient évidence of négligence on the 
part of the défendant to go to the jury. There was proof that the 
machine in question was made up of old parts of other machines. 
There was also proof that, after the plaintiff commenced working on 
it, it broke down twice, followed by attempted repairs made under the 
direction of the plaintifï's foreman, which repairs were followed in 
each case by another breaking down after running a very short time. 

The testimony of the expert to which we hâve referred embraced, 
also, sufficient to require that the second and third interrogatories 
should be answered afïirmatively. The jury might hâve inferred that, 
as the probabilities with regard to the efïect of the defect in the mech- 
anism were apparent to him, they were, therefore, also apparent to the 
défendant, engaged as it was in the business of operating many of thèse 
machines. 

At this point it is necessary to take up the story somewhat further. 
It appeared that, after the two attempts at putting the machine in order, 
the plaintifï told the defendant's foreman that he would hâve to leave 
because he could not afford to hang around longer. Thereupon the 
foreman told him to wait ; that he would hâve the machine put in order, 
*'and that everything would be 'O. K.' " Then there came a mechanic 
from the Goodyear Company, so called, by which was meant the cor- 
poration which constructed this class of machines, and, therefore, well 
to be assumed tO' be fuUy compétent to repair. The plaintifï testifîed 
that he, this mechanic, "overhauled the machine, and seemed to take a 
good deal of time upon it." He worked on it ail of one day and the 
morning of the next day. He then reported that it had a worn needle 
guide, and called the plaintifï's attention to this fact ; but, as the plain- 
tifï further testifîed, he said : "It was ail right if it didn't give me any 
trouble ; that most operators preferred a worn needle guide." Nothing 
was said at this point about the loose looper-lever. The efïect of this 
omission was for the jury. It is apparent that by this the Goodyear 
Company's représentative intended to assure the plaintifï that the ma- 
chine was safe, although it might bother him. 

The plaintifï further testifîed that he then resumed the use of the 
machine, but that it worked the same as previously, though not quite 
so badly. The next day the accident happened to his eye. It was plain 
from the needle itself that it broke off, not at the barb, but at the stock, 
having iîrst been bent. There was also évidence that for the barbs of 
needles to break off was a common occurrence, but that for needles to 
I>reak as this one broke — that is, at the stock — and to be bent, was a 
rare thing. 

The plaintifï complains that some manufacturers use a guard to 
protect against the breaking of needles, while this machine had no 
guard; but he knew this. The Circuit Court was entitled to assume, 
and we must assume, that the plaintifï had sufficient expérience to hâve 
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accepted the risk of so ordinary a thing as the breaking of the bar1i, 
which, indépendently of any évidence, and to any ordinary mind, might 
well hâve been expected to hâve occurred frequently. In the same 
vifay, that there was no guard the plaintiff knew, and this was so mani- 
fest that he must be assumed to hâve taken the risk of any ordinary 
break which a gtiard would hâve provided against. 

The breakage in this case, however, was not an ordinary one, and the 
case does not clearly show whether the conséquences of such a break- 
age, and the hazards involved therein, are so essentially diflferent from 
the ordinary breakage of a barb that, while an operator might well 
assume the risk of the latter, he cannot be held to assume the risk of 
the former. The in jury in this case shows that the results involved in a 
breakage like that which occurred hère may be of a very serious char- 
acter ; but the record does not go beyond that on this point. Therefore, 
whether or not, on the whole, the plaintifï can be held to hâve assumed 
ail the risk, was for the jury under proper instructions. In this connec- 
tion, it is not to be forgotten that Hough v. Railroad Company, 100 U. 
S. 213, 235, 25 L. Ed. 613, clearly affirms the rule to the efïect that, 
where a master expressly promises to repair a defect, the servant can 
recover for an injury caused thereby within such reasonable time there- 
after as the circumstances would justify. This môdifying rule is dis- 
cussed in Railroad Company v. Babcock, 154 U. S. 190, 200, 14 Sup. 
Ct. 978, 38 L. Ed. 958, and by us in McPeck v. Railroad Company, 79 
Fed. 590, 593, 25' C. C. A. 110. There we held that the lapse of 20 
days, under the circumstances, rendered it inapplicable. This modifica- 
tion does not bear strictiy on the question of diligence or négligence 
on one side or the other ; but it sometimes absolutely changes the bur- 
den of the assiïmption of thè risk for a, reasonable time from the shoul- 
ders of the servant to the shoulders of the master. Hère, the foreman 
gave such assurances that the machinery would be "O. K.," followed 
by such qualified assurance on the part of the mechanic who made the 
repairs, that, So far as this record is concerned, and on this issue, this 
rule of law must be accepted as one which the plaintiff was entitled to 
take thé benefit of under proper instructions and limitations. 

Moreover, the court must not overlook the well-known rule referred 
to by Mr. Justice Moody in behalf of the Suprême Court in Butler v. 
Frazee (in an opinion passed down on December 31, 1908) 311 U. S. 
466, 29 Sup. Ct. 138, 53 L. Ed. . There, the learned justice ob- 
serves that: 

"Whers the éléments in comblnatlon out of which the danger arlses are 
visible, It cannot always be sald that the danger itself is so apparent that 
the employé mùst be held, as matter of law, to understand, appreciate, and 
assume the risk of it." , 

The learned justice makes some further observations on this topic, 
and wkh référence to cases where the dangers are apparent to com- 
mon observation, which should be examined in connection with this 
case. It is to be borne in mind that the mechanic from the Goodyear 
Company did not foresee the resuit which occurred, so that the plain- 
tifif, of much less expérience, might, perhaps, also hâve been excused 
in référence thereto. 
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At the common law, the employer does not guarantee the safety of 
a machine, yet it rests on him, not merely to use reasonable care to 
keep the machine in order, but to see to it that somebody who had the 
proper skill used reasonable care in that direction. This rule is stated 
by the Suprême Court several times, but finally in Railroad Company 
V. Mackey, 157 U. S. 73, 87, 15 Sup. Ct. 491, 39 L. Ed. 624. On the 
other hand, it is settled that if, under thèse circumstances, an employer 
who is not himself a manufacturer of machines, and not assumed to 
know how to always repair them, or to hâve any person in his employ- 
ment who possesses this knowledge, contracts with a manufacturer, 
or other mechanician, whose business it is to manufacture or repair such 
machines, as the case may be, and who bas a proper réputation in référ- 
ence thereto, to use proper and reasonable efforts in building, or in 
putting the machine in order, the employer may thus hâve done ail re- 
quired of him, even though an injury followed in conséquence of the 
oversight or neglect of the manufacturer or mechanician so employed. 
In other words, ordinarily, where work of this kind is done by a skilled 
independent contracter, the law holds that the employer, under proper 
circumstances and conditions, satisfies his obligation to secure reason- 
able care in putting machinery in order. This is the principle of the 
rule given in Railroad Company v. EUiott, 149 U. S. 366, 373, 13 Sup. 
Ct. 837, 37 L. Ed. 728, and recognized even to a broader extent in 
Malone v. Laskey (1907), 2 K. B. 141, 153. 

Without citing further authorities, it is therefore true that, if this 
défendant had had the machine in question repaired by the corporation 
for which the words "Goodyear Company" stood, and had directed 
thorough repairs, and had been assured by that corporation, or its 
agents, that the repairs were sufficient, this might hâve answered the 
plaintiflf's case. So far as this is concerned, it must be admitted that 
our impression is strong that the Circuit Court reached a conclusion 
which foreshadows what must be the ultimate resuit. Nevertheless, as 
this proposition is in response to the plaintiff, and a matter of défense, 
the burden was on the défendant; and we think it was hardly met to 
such an extent as would hâve justified the court in taking the case from 
the jury in référence thereto. It does not appear what the terms of the 
employment of the Goodyear Company were, whether they were simply 
to patch up the machine, or whether with instructions to put it in safe 
and thorough condition. We do not think that the record on this point 
is so definite as to establish a complète défense. 

It must be understood that, beyond the propositions with référence 
to which we bave expressed ourselves positively, we hâve no impres- 
sions on any of the points we hâve discussed, except that the record 
leaves them so close that, on a new trial, very slight circumstances 
might justify the court in repeating its direction to the jury to find a 
verdict for the défendant. Therefore, except so far as we bave thus 
expressed ourselves positively, we are not able to forecast the future 
of the proceeding, or to suggest with any degree of safety in any posi- 
tive form the rulings which it may require from the court. AU we can 
say is that, on the présent record, we think the case should bave gone 
to the jury ; so that there must be a new trial. 
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The judgment of the Circuit Court îs reversed, and tlie verdict set 
aside, and the case remanded to that court for further proceedings not 
inconsistent with the opinion passed down the 19th day of January, 
1909 ; aud the plaintiflE in errer recovers his costs of appeal. 



KINNET, Collector, v. CONANT et al. 
(Circuit Court of Appeals, First Circuit. January 19, 1909.) 

No. 796. 

1. Appeal and Error (§ 1123*) — Rtjles of Décision. 

The rule applied that affirmances by the fédéral Suprême Court, by 
reason of the court being equally divided, settle no prlnciple of law. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. S 4427; 
Dec. Dig. S 1123.*] 

2. Courts (§ 96*) — Fédérai, Courts— Rules orr Décision. 

The rule repeated that the Circuit Court of Appeals for the First Cir- 
cuit wlll follow décisions of the Circuit Courts of Appeals in other cir- 
cuits whenever they can form a précèdent, unless under especially ex- 
ceptional drcumstances ; and this practice foUowed with référence to 
Westhus V. Union Trust Co., 164 Fed. 795, declded in the Elghth circuit, 
relating to the llabillty of a collector for a legacy tax paid under pro- 
test, which, if followed, would Involve a conflict of results for whlch 
there would be no remedy. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. | 327 ; Dec. Dlg. 
8 96.*] 

3. Internal Revenue (§ 38*)— United States {§ 125*)— Action Against. 

Notwlthstandlng Rev. St. §§ 989, 3210, 3220, 3226 (U. S. Gomp. St. 1901,. 
pp. 708, 2082, 2086, 2088), requlring a collecting ofBcer to Immediately 
pay over gross collections to the treasury of the United States, and 
declaring that a certiflcate of probable cause shall protect him against 
exécution, so that a judgment against hIm In a suit to recover inheri- 
tance taxes paid under protest will in fact be paid out of the United 
States treasury, the suit does not thereby become a suit in form against 
the United States, and hence the successful claimant may recover In- 
terest. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. J 38;* 
United States, Dec. Dig. S 125.*] 

In Error to the Circuit Court of the United States for the District 
of Rhode Island. 

For opinion below, see 163 Fed. 581. 

Charles A. Wilson, U. S. Atty., and George H. Huddy, Jr., Asst. 
U. S. Atty., for plaintifï in error. 

Frank H. Swan (Stephen O. Edwards, Walter F. Angell, and Ed- 
wards & Angell, on the briefs), for défendants in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. Like Gill v. Austin, 157 Fed. 234, 84 
C. C. A. 677, decided on November 21, 1907, by this court, this is a 
suit against thè collector of internai revenue for an alleged inheritance 
tax paid under protest. We are asked to review and reverse our déci- 
sion in thài case on the représentation of the plaintifï in error that the 

*For other cassa lae lam* toplc & i humbxb 1» Dec. A Am. Dlgs- 1907 to date, <t Rep'r Indexe» 
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conclusion by tlie Circuit Court of Appeals for the Eightli Circuit was 
infavorofthe collecter on similar facts in Westhus v. Union Trust 
Company (decided on November 4, 1908) IQA Fed. 795. In Gill v. Aus- 
tin we proceeded on the well-settled rules in this circuit in regard to fol- 
lowing the décisions of the Circuit Courts of Appeals in other circuits 
unless under especially exceptional circumstances. The condition re- 
sulting from the interprétation of the décision of the Circuit Court of 
Appeals for the Eighth Circuit relied on by the collector would involve 
such a conflict of results, for which, with the attitude of the Suprême 
Court explained in Gill v. Austin, there seems no remedy, as to forcibly 
illustrate the wisdom of our practice. 

The condition now is that the Circuit Court of Appeals for the 
Second Circuit, the Circuit Court of Appeals for the Third Circuit,, 
the Circuit Court of Appeals for the Seventh Circuit, and this court are 
in harmony. Gill v. Austin. 157 Fed. 234, 84 C. C. A. 677 ; Eidman 
v. Tillman, 136 Fed. 141, 69 C. C. A. 139 ; Philadelphia Trust Com- 
pany V. McCoach (C. C.) 135 Fed. 866; United States v. Marion 
Trust Company, 143 Fed. 301, 74 C. C. A. 439. Also, while it is true 
that the affirmances by the Suprême Court by reason of the court being 
evenly divided, as shown in Gill v. Austin, do not stfictly settle any 
principle of law (Etting v. United States Bank, 11 Wheat. 59, 78, 6 L. 
Ed. 419), nevertheless, the décisions of the several Circuit Courts of 
Appeals receive a certain moral support from the fact that the Suprême 
Court has not been able to reverse them, although twice applied to 
in that respect, the effect of which we cannot escape, The resuit is 
that we stand to Gill v. Austin. 

Interest was allowed in Gill v. Austin, but no issue was made in 
référence thereto. Interest was allowed hère in the Circuit Court 
against the objection of the défendant; and he, as the plaintifï in 
error, renews the issue before us. Interest has been allowed in thèse 
suits apparently without objection until now. Clapp v. Mason, 94 
U. S. 589, 24 L. Ed. 212. Interest was allowed when the proceedings 
were according to the common law, and when, under the rules of the 
common law, suits were brought against officers of the United States 
authorized to collect taxes, to whom they had been paid under protest. 
But the plaintifï in error maintains that under the présent statutory 
System, represented by sections 989, 3210, 3220, and 3226 of the Re- 
vised Statutes (U. S. Comp. St. 1901, pp. 708, 2082, 2086, 2088), by 
virtue of which the collecting offîcer immediately pays over the gross 
collections to the treasury of the United States, and a certificate of 
probable cause protects him against exécution, so that judgment is 
paid out of the treasury of the United States, a suit of this character 
is in substance against the United States. However it is not in form 
against the United States, and no court has ever decided that there is 
any rule against the allowance of interest, except where the suit is 
formally of that character. The rule denying interest is a hard one, 
and mère matters of form or fiction are sufficient to évade it, as fre- 
quently happens at the common law under analogous conditions. 
Moreover, the matter was apparently settled in Erskine v. Van Ars- 
dale, 15 Wall. 75, 77, 21 L. Ed. 63, which case arose and was decided 
166 F.— 46 
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after the statutory System on which the plaintiff in error relies was 
established, as is évident, because it depended on an act passed in 1867 
(Act March 2, 1867, 14 Stat. 471, c. 169). It is true that the court 
States at page 77 of 15 Wall. (21 L. Ed. 63) that the point was not 
contested; nevertheless, as due considération was given to it, the 
ruling was, not a dictum. In Schell v. Cochran, 107 U. S. 625, 2 
Sup. Ct. 827;, 27X. Ed. 543, it was held that the rule of the Suprême 
Court allowing interest on a writ of error applied in a case of this 
character. We find nothing which changes the practice as it existed 
at cpmmon law. 

The judgment of the Circuit Court is affirmed, with interest. 



MUNSON S. S. LINE v. MIRAMAR S. S. 00., Limited. 
(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 102. 

1. SniPPING (§ 49*)~CONSTRUCTION OF CHARTER PAETY— DoCKING and CliEAN- 

ING VESSEL.* 

Under a provision in a time charter party of a steamer tliat slie should 
be docked and cleaned "wlienever cliarterer and master tliink necessary, 
but at least once In every six months," during which tlme the charter 
hlré should be suspended, the charterer was entitled to hâve her docked 
at the expiration of six months from the last prior docking, although that 
was previous to the charter, and regardless of her actual condition, it be- 
Ing shown that such was the custom as to the construction of such pro- 
vision ; and where she was tendered for that purpose, but the owner re- 
fused to hâve her docked, the charterer Is entitled to recover the charter 
hlre pald during a reasonable tlme while she was out of service awaiting 
the performance of such covenant. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dig. § 195 ; Dec. Dig. 
§ 49.* 

Déductions and ofCsets from charter hire of vessel, see note to Twee- 
die Trading Co. v. George & Emery Oo., 8é G. 0. A. 254.] 

2, Shipping (§ 51*)— Charters— Brbach by Owner. 

Where a tlme charter party for a steamer provlded that her steam 
wihches should be at the disposai of the charterer in loading and dis- 
charging, and that she should be in every way fltted for the service and 
so uîalntained during the charter, the charterer Is entitled to recover 
damages for delay in loading or discharglug caused by an insufflcient 
supply of steam to operate the winches. 

[Ed. Note. — For other cases, see Shlpplng, Cent. Dig. § 203 ; Dec. Dig. 
§ 51.*] 

Appeal from the District Court of the United States for the South- 
ern District: of New York. 

For opinion below, see 150 Fed. 437. 

j. Parker Kirlinand Charles R. Hickox, for appellant, 
Wheeler, Cortis & Haight (Charles S. Haight and John W. Grif- 
fin, of counsel), for appellee. 

Bèfore LACOMBE, WARP, and NOYES, Circuit Judges. 

•For other cases aee same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. October 3, 1902, a charter party was ex- 
écutée! at New York for the steamship Miramar for a term of six 
months from delivery, with an option to the charterers for a further 
period of six calendar months. The charter party contained the fol- 
lowing clause: 

"(21) That as the steamer may be from time to time employed In tropical 
waters during the term of thls charter, steamer is to be docked, bottom clean- 
ed and painted whenever charterers and master think necessary, but at least 
once in every six months, and payment of the hire to be suspended until she 
is again in proper state for the service." 

January 28, 1903, the steamship was delivered, and in July the char- 
térer, the Munson Steamship L,ine, while she was discharging cargo, 
notifîed the owner that it would be required to dock her upon com- 
pletion of the discharge, which the owner refused to do. On July 
llth, when the discharge was completed, the vessel was again tendered 
for docking, with the same resuit. July 14th, after nearly three days 
of futile negotiation, during which the vessel lay idle, the charterer, 
without préjudice to its claim against the vessel and owner, sent her 
on another voyage. Subsequently the charterer, having paid the char- 
ter hire in advance, began this action to recover, among other things, 
the proportion of charter hire paid by it during this delay. 

The charter is filled in on a blank printed form of time charter ap- 
plying to voyages in varions waters, tropical and not tropical, and 
this particular clause is apparently intended for voyages of a longer 
period than six months involving tropical waters. In case of voyages 
not involving tropical waters or for a term of less than six months 
the clause would probably be stricken out as inapplicable. The lan- 
guage as to docking is absolute, requiring at least one docking every 
six months, whether it is needed or not (The Falls of Keltie v. U. S. & 
Australasia S. S. Co. [D. C] 108 Fed. 416), and is entirely consistent 
with such a docking once every six months during the term of the 
charter. The charterer, however, oiifered proof to the effect that this 
was a well-known clause, under which it was the practice to calculate 
the first period of six months for docking from the last docking of 
the vessel, whether it occurred during the term of the charter or 
before it. The agents of the respondent in this port admitted the 
practice, and the respondent, which is a corporation of Great Britain, 
has neither taken proof to the contrary nor denied that it had knowl- 
edge of the usage. Under thèse circumstances we feel compelled to 
hold that the parties contracted with référence to this usage and made 
the same a part of the charter party. As the last docking of the Mira- 
mar before her delivery to the charterer was December 23, 1903, the 
charterer was clearly within its rights in demanding a docking July 
11, 1903. 

It appears that the vessel's bottom needed neither painting nor clean- 
ing, because she made her best time in her last voyage under the 
charter, so that the charterer sustained no damage in respect to speed 
because of the failure to dock. Still the owner's refusai was wrong- 
ful, and the charterer did pay for three days during which it inef- 
fectually tried to induce the owner to perform its covenant. The 
agreed hire is between the parties to the charter the natural measure 



724 106 ffEDERAL BBPOKTER. 

of damages caused by delay. The libel claimed $310.27, but the dis- 
trict judge allowed damages equal to charter hire for one day only, 
viz., $105.70, because he found that this would hâve been ail the time 
necessary to dock the ship and clean and paint her bottom, had the 
owner performed its covenant. The language of the clause, "payment 
of the hire to be suspended until she is again in proper state for the 
service," we think, means that payment is to be suspended until the 
vessel is returned to the charterer after the docking, whether she need- 
ed cleaning and painting or not, and that the proper measure of dam- 
ages was the hire paid for a reasonable time while the vessel lay idle 
during the charterer's effort to get the owner to perform its covenant. 
As, however, the libelant has not appealed, it must be content with 
the amount awarded. 

The next claim is for time lost in discharging a cargo of coal at 
Matanzas in May and a cargo of sugar at New York in June, because 
of an insufficient supply of steam for the winches. The charter party 
provided that the vessel on her delivery should be tight, staunch, 
strong, and in every way fitted for the service, and to be so main- 
tained during the continuation of the charter party, and also (clause 

1): 
"That the owner shall provide and pay for ail provisions, wages, aud con- 
. sular shlpplng and discharging fées of the captain, officers, engineers, flremen 
and crew, shall pay for the Insurance of the vessel, also for ail the cabin, 
deck, englne room. and other necessary stores, and maintaln her in a thorough- 
ly efficient state in huU and machinery for and during the service." 

Under thèse provisions the respondent was bound to keep the winch- 
es in every way fitted for the service, and would be liable in damages 
for failure to do so. The district judge found that the power of the 
winches was insufficient both at Matanzas and at New York, and there 
was testimony to support this finding. Damages so caused are not 
susceptible of very satisfactory measurement. He allowed the libelant 
a sum équivalent to charter hire for the time used in excess of what 
would hâve been needed if the winches had been maintained in every 
way fitted for the service, and we are not disposed to disturb this 
finding. 

The respondent claims that clause 15 of the charter party defines 
the only cases in which charter hire is to be suspended (The Santona 
[D. C] 152 Fed. 516), and that there can be no recovery; this claim 
not being covered by it. The clause is as follows: 

"That in the event of loss of time from deflciency of men or stores, brealv- 
down of machinery, stranding, flre, or damage preventing the vvorking of the 
vessel for more tlian 24 running hours, the payment of the hire sliall cease 
until she be again in an efficient state to résume her service ; but should she. 
In conséquence, put into any port, other than that to which she is bouud, the 
port charges and pilotages at such i)ort shall be borne by the steamer's ovvn- 
ers ; but should the vessel be driven into port or to anchorage by stress of 
weather, or from any accident tf> the cargo, such détention or loss of time 
shall be at the charterer's rlsk and expense." 

But the libelant does not claim a suspension of charter hire, nor 
was there any breakdown of the machinery within that clause. The 
claim is for damages because the machinery was not kept fitted for 
the service, resulting in a delay in the delivery of the cargo and pay- 
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ment of additional charter hire, which the district judge adopted as 
the measure of the hbelant's damage. 

The district judge also correctly allowed the item of $14.40 paid by 
the charterer to stevedores for time lest while the winches failed to 
work. The case of Milburn v. Fédéral Sugar Refining Co. (C. C. A.) 
161 Fed. 717, reUed upon by respondent, arose out of a voyage charter 
for a lump sum, and has no application to a time charter. 

Decree afïirmed, with interest and costs. 



GREGG et al. v. MITCHELL et al. 

(Circuit Court ot Appeals, Sixtli Circuit. January 20, 1909.) 

No. 1,832. 

1. Bankrtjptct (§ 68*) — INVOLUNTART Peoceedings — Peksons Who mat be 

Adjudged Bankbupt— Faemers— "Kngaged Principally in Farmino." 
A farmer does not cease to be "ensaged iirincipally In farming," within 

the meaniiig of Banl^r. Act July 1, 1898, c. 541, § 4b, 30 Stat. 547 (U. S. 

Comp. St. 1901, p. 3423), because lie establishes a dairy as oue of the 

branches of bis industry, to utillze the products of his farm aud convert 

them to profitable uses, nor because he may sell the products of hls dairy 

at retail. 

[Ed. Note. — For other cases, see Banlîruptcy, Dec. Dig. § 68.* 

What persons are subject to bankruptcy law, see note to Mattoon Nat. 

Bank v. First Nat. Bank, 42 C. C. A. 4.] 

2, Banketjptcy (§ 68*) — Involuntaey Proceedings — Peksons Who may be 

Adjudged Bankrupt— Faemebs— "Engaged Principally in Parming." 

An alleged bankrupt liad for many years lived upon and carried on a 
large farm, amountiug, together with some leased land, to 1,700 acres, 
which was devoted to cnltivation and grazing. Among other live stock he 
kept about 100 eows, which were maintained on the products of the farm. 
except that he sometimes bought and fed malt from breweries. The milk 
from such cows he sold in a city some miles distant, for a time from his 
own wagons, and afterwards by means of a large refrlgerator, in which 
he stored the milk and employed men to retail It. The value of the year- 
ly products of his farm, outside of the dairy business, was about $17,500, 
and of hls dairy not more than $10,000. Held, that he was "engaged prin- 
cipally in farming." within the meaning of Bankr. Act July 1, 1898, c. 
.541, § 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3423), and was not subject 
to proceedings in involuntary bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 68.*] 

Appeal from the District Court of the United States for the South- 
ern District of Ohio. 

T. J. Keating and M. S. Murray, for appellants. 
J. H. Dyer, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

SEVERENS, Circuit Judge. On March 12, 1907, certain creditors 
of Henry C. Wilson filed a pétition in the District Court, praying that 
he be adjudged a bankrupt upon the allégations contained in said peti- 

*For other cases see samc topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tioîi, âttiong which was one avérring that he was "by occupation a 
trader, grain and feed merchant, and dairyman," "and is neither a 
wage-earrtër nor a person engaged principally in farming or the tillage 
of the soil." :• In his answer Wilson denied this allégation, and said 
that: 

"He a"Vers the truth to be that he Is a person engaged chiefly In farming 
and the tillage of the soil, and has been so engagée! for many years next pre- 
eeding the tlme of flling the pétition herein, and that he should not be de- 
elared a bankrupt for any cause in said petitioji alleged." 

But he was nevertheless adjudged bankrupt upon the proof pro- 
duced before the référée and a review thereof of the Ditsrict Judge, 
and he has appealed from the adjudication. Both sides agrée "that the 
sole question for adjudication hère, as in the court below, is: Was 
Henry C. Wilson, in the month of February, 1907, and prior thereto, 
a person chiefly engaged in farming?" And we agrée that this is a 
question of fact, and we also agrée to the statement of the rule quoted 
by counsel for appellees as substantially correct, as foUows; 

"Where the trial court has considered conflicting évidence and made its 
ilndlng and.decree thereou, it will be taken as presumptively correct, and will 
not be distiirbed on appeal unless an obvions error has occurred in the applica- 
tion of the iaw, or a serions and important mistalce has been made in the con- 
sidération of the évidence." 

But we are constrained to hold that the case before us falls within 
the proyiso. There was no material conflict in the testimony. Wil- 
son had; lived for many years on a large farm owned by him near 
a village 14 miles west of Columbus, and for as many as five years 
previous to thèse proceedings, he had been occupying that farm and 
other farming lands belonging to his mother and sister, and leased by 
him frotti them. The whole amounted to some 1,700 acres. He had 
some othef; sniall parcels which he leased to others on shares. Thèse 
1,700 acres were imprôved land, which he devoted to cultivation and 
grazing. I He had and used thereon about 20 horses, and an equip- 
ment of farming tools, wagons, and machinery in quantity correspond- 
ing to his opérations, and employed frorn 7 to 15 men; and he super- 
vised and controlled ail thé opérations of raising the ordinary crops 
of agriculture, He had a large number of cattle and hogs, and during 
the preceding year raised 80 calves, and he kept about 100 cows. This 
live stock was maintained upon the crops which he raised. But at 
times he bought malt from breweries for his cows. The crops not 
so used were sold. He kept the cows principally for their milk, which 
he sent by his wagons to Columbus, where it was sold part of the time 
on the Street at retail, and afterwards he provided a large refrigerator 
at Columbus, in which he stored hi? milk and employed men to re- 
tail it. Sometimes he bought milk from others and mingled it 
with his own. He built silos on his farm, and used them for stor- 
ing and preserving forage raised on it, which he fed to his cows and 
other stock, and sometimes he bought stock from others, which he fat- 
tened on the grain and other produce from the farm, and then sold 
itoff. 
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The foregoing are samples of his business opérations. To enumer- 
ate ail the détails of it would require the statement of the particulars 
of the opérations of diversified farming on a large farm. The only 
exception to this that we can see is his buying of milk from other 
parties and selling it. This was a comparatively small matter, and 
iDore no considérable proportion to his other business. From the best 
information that we can get, we judge that the total value of the yearly 
products of his farm, other than from his dairy business, was about 
$17,500, and from that not more than $10,000. He had no other oc- 
cupation than that of farming, unless it be that his keeping a dairy 
was another occupation. The court below thought that he was more 
of a dairyman than a farmer. We should think otherwise, even if ail 
he did in carrying on the dairy business was to count as a distinct 
business from farming. 

But it seems to us that the court took an overnice distinction be- 
tween the business of operating a farm and carrying on a dairy. 
In the vast majority of cases the keeping of a dairy is a mère incident, 
or, at most, a branch, of farming business ; and in such cases it is a 
misdescription to classify the man as a dairyman, and not as a farmer. 
The gênerai name of the latter includes the former. It is well known 
that ail over the country farmers from' time to time are changing their 
lines of industry, the uses to which they put their lands, and give their 
attention, sometimes principally to raising grains, sometimes to grazing, 
sometimes to the production of milk, butter, and cheese, ail according 
to their judgment as to what is the most prohtaDle way of using 
their farms. 

Doubtless a man might be a dairyman, and not be a farmer, as if 
he were to build a barn, buy a herd of cows, and buy from others the 
grain and other forage to feed them, and sell their milk or other prod- 
uce; and if this was his principal business he woUld not be exempt 
from proceedings in bankruptcy because he was a farmer. But if, 
while farming, he establishes, as one of the departments of his in- 
dustry, a dairy to utilize the products of his farm and convert them 
to profitable uses, he is none the less a farmer; nor does he cease 
to be one until he reaches the end by disposing of the ultimate product. 
His farming business includes ail this. He may sell it at wholesale 
or at retail, as he finds to his best advantage. We do not think that, 
in storing his milk and selling it at retail, as he did, or if he sold his 
other products of his farm at retail, he was out of his legitimate 
sphère as a farmer. He did this, we must suppose, because it was 
the most profitable way of disposing of his products. We know of no 
reason for putting a strained construction upon this provision of the 
act, or restricting it within narrower bounds than the language in> 
ports when read in its common meaning. It exempts a certain class 
of persons, those engaged principally in a certain business, and that 
business is one which is not restricted to the simple raising of crops 
or other common products of farms, but extends to the results of 
turning them to acconnt. 

Thèse views we think are in accord with the gênerai trend of dé- 
cisions. In re Thompson (D. C.) 102 Fed. 287; In re Mackey (D. 
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C.) 110 I^ed. 335; Bank v. Matney (D. C.) 132 Fed. 75; In re 
Drake (D. C.) 114 Fed. 239,and in Circuit Court of Appeals sub 
nom. Wulbern V. Drake, 120 Fed. 493, 56 C. C. A. 643; In re Hoy 
(D. C.) 137 Fed. 175; Rise v. Bordner (D. G.) 140 Fed. 566; Flick- 
ing-er v. Bank, 145 Fed. 162, 76 C. C. A. 132. 

Certain cases are cited to support views slightly différent. But no 
one of them goes so far from the lines we think correct as' to sanc- 
tion the ordef hère appealed from. We add, however, that if it were 
conceded that, in respect of the dairy business, Wilson was not en- 
gaged in farming, still the fact remains that he was principally en-^ 
gaged in farming. 

The order must be reversed, with costs. 



LAWKIONCE .TOHNSON & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Noveinber 16, 1908.) 

No. 21 (4,615). 

1. CusTOMs DxJTiES (§ .34*) — Classification— Cabretta Haib— "Wool." 

The growtli on cabretta skius is "wool," wlthin tlie meaning of Tariff 
Act July 24. 1897, e. 11, § 1, Schednle K, 30 Stat. 182 (U. S. Conip. St.. 
1901, p. 1664). 

(Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § .34.* 
For other deiinitions, see Words and Phrases, vol. 8, p. 751.5.] 

2. Customs Duties (§ 52*) — Commercial Désignation— Peeiod of Establish- 

ment. 

Evidence as to a commercial terni used in a tariff act must be giveii 
as of the time of the passage of the act. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 52.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 159 Fed. 189, afiSrming a décision by the 
Board of United States General Appraisers, which had afiirmed the 
assessment of duty by the collector of customs at the port of New 
York. The importations in controversy consisted of cabretta skins. 
The growth on thèse skins was classifîed as "wool," and assessed with 
the duty provided for wool on the skin, under Tariff Act July 24, 
1897, c. 11, § 1, Schedule K, 30 Stat. 182 (U. S. Comp. St. 1901, p. 
1664). The importers contended for classification under section 2, 
Free I^ist, par. 664, 30 Stat. 201 (U. S. Comp. St. 1901, p. 1688), 
relating to "skins of ail kinds, raw (except sheepskins with the wool 
on)." 

Walden & Webster (Henry J. Webster of counsel), for importers, 

D.. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. — In Lawrence Johnson v. U. S., 145 
Fed. 1022, 74 C. C, A. 322, afiirming (C. C.) 140 Fed. 116, we held 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indciea. 
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that thèse cabretta skins were sheepskins vvithin the meaning of the 
tariff act. That décision is not necessarily determinative of the classi- 
fication of the substance that grows on them. The Suprême Court 
has held that : 

"The use of the word 'wool' in the tarifC act excluded a substance which, 
while it was a growth upon a sheepskin, was nevertheless commerclally 
known, designated, and dealt in as * * * hair, * * * which would 
not be accepted bv dealers as a good dellvery of wool." Goat & Sheepskin 
Co. V. U. S., 206 U. S. 194, 27 Sup. Ct. 634, 51 L. Ed. 1022. 

The importer's présent contention is that the substance on thèse 
particular skins is commercially known, designated, and dealt in as 
hair ; but the évidence fails to estabhsh that proposition, which is not 
surprising, since it would seem that the case was not tried on that 
theory. Persuasive proof would be found in the testimony of dealers 
in wool compétent to testify as to commercial meanings of words 
known to that trade at the time of the passage of the tarifï act (Act 
July 24, 1897, c. 11, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1626]). 
How far short of such proof is the évidence hère presented will ap- 
pear from a brief référence to the testimony of the witnesses. 

Of those called by the importer the first was a dealer in goatskins, 
sheepskins and cabretta skins, who admitted he was not an expert on 
wool and hair. The second was a manufacturer of kid leather for 
shoes, buying as his raw material goatskins and cabretta skins, and 
selling to hair dealers the substance he removes from them. He made 
no statement as to commercial désignation. The third was a hair 
manufacturer, who bought the substance in question and also low 
grades of wool. Even if it were conceded that he was qualified to 
testify, he did not undertake to define any commercial désignations 
in use at and prior to the date of the passage of the act. Skins like 
thèse were imported long prior thereto. The fourth was a manufac- 
turer of woolens, who has been buying hair and wool from a time prior 
to 1897. He said that he had always bought the substance in ques- 
tion as cabretta hair. The fifth is a manufacturer of leather, who 
has "never been in the wool business"; and the sixth, a broker in 
skins, hides, and rubber, who was not interrogated as to the com- 
mercial meaning of "wool." 

Of the government witnesses the first was a wool examiner in the 
appraiser's stores, whose only personal expérience with wool came in 
such service. He was not asked as to commercial désignation at and 
prior to July 24, 1897. The second was an importer of skins and 
liides. The third had been an examiner of wool in the appraiser's 
office for a few months, but had 32 years' expérience in the wool 
business, buying and selling. He was asked whether the growth on 
some of thèse skins would be a good commercial delivery for wool; 
but the question was not directed to the proper period — on and prior 
to July 24, 1897. 

The proof is whoUy insufïicient to overcome the presumption that 
the appraiser acted properly in classifying the growth on thèse skins 
as wool of the third class, un^ashed. 

The décision of the Circuit Court is affirmed. 
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J. S. PLUMMEB & CO. V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 105 (4,217). 

1. CtrSTOMS DUTIES (§ 85*) FUBTHEB EVIDENCE ON APPEAt. 

On appeal from thc Board of General Appraisers, under Customs Ad- 
minlBtrative Act June 10, 1890, c. 407, § 15, 26 Stat. 138 (U. S. Comp. St. 
1901, p. 1933), Importers offered évidence as to items of their merchaiulisé 
with respect to whlch tliey tiad Introduced no évidence before tlie board. 
Held, tliat it was inadmissible. 
: [Ed. Note. — For otlier cases, see Customs Duties, Dec. Dig. § 85.*] 

2. Customs Dûmes (§ 84*)— ^Pbactice— Pbesumed Abandonmest of Case. 

At a hearlng on an Importers' protest by the Board of General Ap- 
praisers the importers rested thelr case after Introducing évidence as to a 
portion o£ the items Included In the Importation in question, Held, that 
the board was justifled in assumlng that the importers had limited their 
claims to those items and had ab'andoned it as to the other items. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 84.*] 

3. Customs Duties (§ 85*) — Objection to Fubtheb Evidence— Eîstoppei,. 

On appeal from the Board of General Appraisers, under Customs Ad- 
ministrative Act June 10, 1890, c. 407, § 15, 2G Stat. 138 (U. S. COni]). 
St. 1901, p. 1933), the Importers had taiten some évidence In the Circuit 
Court, when the govemment objected to the Introduction of further évi- 
dence because none had been offered before the board. Held, that the 
fact that this objection mlght hâve been raised at an earller stage of the 
proceedings did not estbp the govemment from relying on it when raised. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 85.*] 

Appeal f rpm the Circuit Court of the United States for the South- 
ern, District of New York. 

For opinion belovi^, see 160 Fed. 384. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters; 
J. Osgood Nichols, Asst. U. S. Atty. 

Before XACOMBE, CÔXE, and NOYES, Circuit Judges. 

CÔXE, Circuit Judge. The appellants, at various times between 
September, 1899, and February, 1906, imported into this country, at 
the port of New York, braids composed of différent materials, ail 
of which were assessed for duty at 60 per cent, ad valorem, under para- 
graphs 339 and 390 of the act of 1897 (Act July 24, 1897, c. 11, § 1, 
Schedûles J, L, 30 Stat. 181, 187 [U. S. Comp. St. 1901, pp. 1662, 
1670]). The importers insisted, by their protests, that their merchan- 
dise should hâve been classified under paragraphs 409 and 449 ( Sched- 
ule N, 30 Stat. 189, 193 [U. S. Comp. St. 1901, pp. 1673, 1678]) and 
should hâve paid duty at 15, 20, and 30 per cent, ad valorem, accord- 
ing to the materials of which the braids were composed. 

The controversy came on for hearing before the board on February 
6, 1906, and the importers introduced six samples taken from importa- 
tions represented by the six item numbers, as stated by the board in 
its décision. The testimony was dire§ted solely to thèse samples. 

*For other cases see same top.ie & S kumbee in I)eo. & Am. Digs. 1907 to date. & Rep'r Indexea 
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As to the other merchandise covered by the protest, no samples were 
introduced and no testimony of any kind was adduced. It appears 
from the record that the importers rested their case before the board 
without making the sHghtest référence to the braids now in contro- 
versy. No excuse was made for the failure to produce samples, no 
addit.ional time was requested, and no évidence, oral or by affidavit, 
was given tending to show the gênerai character of the merchandise. 

The issue presented by the protests related to ail the importations 
of the appellants, those now in controversy as well as those represented 
by samples before the board. The board was justified in assuming, as 
stated in their opinion, that "on the hearing the importers limited their 
claim to the goods represented on the invoices of the respective pro- 
tests by item numbers" (stating them). This did not mean that im- 
porters had so stated affirmatively, but that their conduct was such 
that no other inference could be drawn. In contemplation of law it is 
as if the items now in controversy had alone been before the board, 
and at the hearing the importers had appeared and offered no testi- 
mony. This, then, was the situation when the importers obtained the 
order for a return of the record and évidence to the Circuit Court, 
pursuant to section 15 of the customs administrative act (Act June 10, 
1890, c. 407, 36 Stat. 138 [U. S. Comp. St. 1901, p. 1933]). 

Testimony was taken in the Circuit Court, and samples of the braids 
now in question were produced and ofïered in évidence. The counsel 
who çepresented the importers before the board testified that he did 
not at that hearing lirait their claim to the samples then produced. He 
testified further: 

"The case was set down peremptorily, and we had to furuish such proof 
as could be obtained at that time ; and the samples that were produced were 
such as could be obtained at that time." 

This testimony was taken without objection, the assistant United 
States attorney appearing and participating in the proceedings. After 
this hearing the record contains the following entry: 

"Importers rest. Adjourned." 

It is at least doubtful whether this testimony was, in any circum- 
stances, sufficient to warrant the court in reversing the décision of 
the board, for the reason that the witness who testified as to the com- 
ponent material of chief value based his opinion solely upon appear- 
ance, no analysis having been made by him. Subsequently, the hear- 
ing was reopened by stipulation, to take the testimony of the govern- 
ment examiner, the "counsel for the government reserving the objec- 
tion that no évidence is admissible in respect to the item numbers, 
samples of which were not before the board and in respect to which 
no testimony was taken by the board." 

The testimony of the examiner indicates that, if the samples correct- 
ly represent the importations, a great majority of them were wrongly 
assessed and should hâve been subjected to duty at the rate of 15, 30, 
and 30 per cent, ad valorem instead of 60 per cent. 

In United States v. China' & Japan Company, 71 Fed. 864, 18 C. 
-C. A. 335, this court said : 
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"The whole scheme of the customs: administrative act would be defeateû if 
the Importer who comiilains of tlie action of tlie collector obtaiued a review 
of that action by tlie Circuit Ctiurt witliout flrst resorting to tlie Board of 
General Appraisers and obtaiuiug its décision upon the faets and the law of 
the case.'' 

In Mendelson v. United States, 154 Fed. 33, 83 C. C. A. 145, we 
reaffirmed this rnle, but held it inapplicable to cases where the import- 
er appears arid oiïers some évidence to sttpport liis protest. 

Hère, as we hâve seen, the iniporters appeared but offered no proof 
and suffered a default to be taken without objection. The law does 
not contemplate a review by the Circuit Court unless there is some 
question of law or fact to review. Unless there is some évidence in- 
troduced by the importer there is nothing upon vvhich to base the 
"further évidence" provided for in the act. In other words, the con- 
troversy cannot be presented for the first time to the Circuit Court. 
If this were otherwise, the importers could, if they chose, ignore the 
board entirely and try their issues in the Circuit Court. The act of 
June 10, 1890, was intended to prevent sucli a proceeding. 

It is true that the government did not object to the testimony of the 
witness who identified the samples. It did, however, object to the 
testimony of the witness whose statement made it possible for the im- 
porters to recover. Thé objection having been made during the taking 
of testimony in the Circuit Court and having been insisted on at the 
hearing in that court, we are of the opinion that the government is not 
estopped from relying on it because it might hâve been entered on the 
record at an earlier date. 

It is to be regretted that the importers, by failing to follow the 
proceedings prescribed by law hâve been compelled to pay duties ap- 
parently not justified by the character of their merchandise. But they 
hâve only themselves to blâme. There was no difficulty in keeping 
samples of their importations, and no adéquate excuse is suggested 
by tnem for not having done so. No notice was given to the board that 
there was to be a contest regarding thèse items ; no testimony showing 
their gênerai character was given. 

The board were entirely justified in thinking that the importers' 
claim was abandoned as to the items now in controversy and limited 
to those referred to in the décision of the board. To grant the im- 
porters relief at this late day would establish a précèdent which will 
make it possible for importers to defeat the main purpose of the ad- 
ministrative act. 

The décision is afifirmed. 
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JOHN A. PATBRSON & CO. v. UNITB.D STATES. 

(Circuit Court of Appeals, Second Circuit November 16, 1908.) 

No. 38 (S,029). 

1. CusTOMS Dtjties (§ 44*)— Classification— HoRSEHAiB Hat Beaids. 

Horsehair braids, used exclusively In the manufacture of tiats, are 
dutiable by similitude, as "braids * * * wholly of straw, * * ♦ 
suitable for maklng or omamenting liats," under Tarife Act July 24, 1897, 
c. 11, S 1, Scliedule N, par. 409, 30 Stat. 189 (U. S. Comp. St. 1901, p. 1U73). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 44.*] 

2. Customs Duties (§ 44*)— "Similitude." 

In order to apply tlie similitude clause in Tariff Act July 24, 1897. c. 
11. § 7, 30 Stat. 205 (U. S. Comp. St 1901, p. 1693), it is not necessary that 
ail tlie particulars of resemblanee mentioned in ttie law should exist. The 
présence of one of thèse qualifies is sufflcient to establish the necessary 
degree of "similitude." 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 148 ; Dec. 
Dlg. § 44.* 

For other définitions, see Words and Phrases, vol. 7, p. 6516.] 

S. CcsTOMS Duties (§ 44*)— Resemblanoe. 

Where an urienumerated article has a very vague and questionable re- 
semblanee to some enumerated article, and is exactly identical with an- 
Other enumerated article, its status under the similitude clause in Tariff 
Act July 24, 1897, c. 11, § 7, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), 
is fixed by the latter condition ; the former being disregarded. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 148 ; Dec. 
Dig. § 44.*] 

4. CusroMS Duties (§ 44*)- Resemblance. 

There is no substantial resemblanee between a horsehair hat braid 
and a silk braid in material. quality. and texture, within the meaning of 
the similitude clause in Tarife Act July 24, 1897, e. 11, § 7, 30 Stat. 205 
(U. S. Comp. St. 1901, p. 1693). While in thèse particulars there is prob- 
ably a greater similarity to t raids of silk than to braids of straw, it is 
too remote to be considered. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 44.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal by the importers from a decree of the Circuit Court for 
the Southern District of New York (159 Fed. 320), which affirmed a 
décision of the Board of General Appraisers, sustaining the classifica- 
tion of the collector. The judge of the Circuit Court, being under the 
impression that it was the désire of both parties to hâve the question 
involved determined by this court, made a pro forrria décision merely. 

Everit Brown, for importers. 

J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. There is no controversy as to the facts. The 
articles in question are real horsehair hat braids used exclusively in the 
manufacture of hats. They are nonenumerated and must, if possible, 
b*", classified under the similitude clause, before resort is had to the 

*For otber cases née same toplc & i nuubbb In Dec. £ Am. Digs. 1907 to date, & Rep'r Indexe» 
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gênerai provision for nonenumerated articles, "manufactured in whole 
or in part." This is conceded by both sides. The government contends 
that they should be classified by similitude to "braids made of silk'' 
under Tariff Act July 34, 1897, c. 11, § 1, Schedule L, par. 390, 30 
Stat. 187 (U. S. Comp. St. 1901, p. 1670), and pay a duty of 60 per 
centum ad valorem. The importer contends that they should be classi- 
fied by similitude to braids "composed of straw, etc., suitable for mak- 
ing hats," under paragraph 409, and pay a duty of 20 per centum ad 
valorem, and if not so classified that they should pay a similar duty 
under section 6 of the act. 

The provisions of the law, in so far as they are applicable to this 
controversy, are as folio ws : 

Section 7 — the similitude clause — provides 

"That each and every imported article, not enumerated in this act, whlch 
is slmllar, either in materlal, quality, texture, or the use to whlch it may be 
applied, to any article enumerated In this act as chargeable wlth duty, shall 
pay the sarae rate of duty which is levied on the enumerated article whlch it 
most resembles in any of the partlculars before mentioned." 

Paragraph 390 provides, inter alia, for 

"Braids * * * made of sllk, or of whlch sUk Is the component materlal 
of chief value, not specially provlded for in this act • • « slxty per cen- 
tum ad valorem." 

Paragraph 409 provides for 

"Brands, plaits, laces and wlllow sheets or squares, composed wholly of 
straw, chip, grass, palm leaf, wlllow, osier, or rattan, suitable for makmg or 
ornamentlng hats, bonnets or hoods * * * if bleached, dyed, colored or 
stalned, twenty per centum ad valorem. * * * But the terms 'grass' and 
'straw' shall be understood to mean the substances in thelr natural form and 
structure and not the separated flber thereof." 

Section 6 provides 

"That there shall be levied, collected, and paid on the importation of 
* * , , * . ail articles manufactured, in whole or In part, not provlded for in 
this act, a duty of twenty per centum ad valorem." 

It will be observed that in order to invoke the provisions of the 
similitude clause it is not necessary that the imported article shall be 
found similar to the enumerated article in ail the particulars mentioned 
in section 7, it is enough if similarity be found in any one of thèse 
particulars. This is clearly stated in the brief for the appellee as fol- 
lows : 

"There are four quallties in which the similitude may réside under section 
7, to wlt, materlal, quality, texture and use, and the présence of one of thèse 
quallties is sufïicient to establlsh the necessary degree of similitude." 

It would seem, therefore, when the collector examined the tariff to 
find an article similar to a horsehair hat braid and found a very vague 
and questionable resemblance to one enumerated article in "material" 
and an exact identity to another enumerated article in the "use to which 
it may be applied," that it was his duty to proceed under the paragraph 
describing the latter. His examination is confined to the tariff act and 
the comparison must be made with articles enumerated in the act. He 
is not authorized to institute a comparison between the imported article 
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and one which he thinks should be, although it is not expressly includ- 
ed, in the paragraph selected by him. 

The only limitation in paragraph 390 is that the braids there enumer- 
ated shall be made of silk. If it had provided, eo nomine, for a silk 
hat braid, there would hâve been little room for criticism of the coUec- 
tor's action. We are, however, unable to see any substantial resem- 
blance between a horsehair hat braid and a silk braid. In material, 
quality and texture the resemblance pointed out is too artificial for tarifif 
purposes. In thèse particulars there is probably a greater similarity to 
braids made of silk than to braids made of straw, etc., but in either case 
it is too remote to be considered. 

The paragraph invoked by the importer provides for braids used for 
making hats, and in this particular the braids in question and the braids 
of the paragraph are not only similar, they are identical. "Making or 
omamenting hats" is the use to which both are applied. In brief, the 
question is this: Does a horsehair hat braid bear greater similitude to 
a straw hat braid than it does to a silk braid? We hâve no hésitation 
in answering this question in favor of the importer. As between the 
two paragraphs in question we hâve no doubt that the importer has 
chosen the more spécifie. If, however, it should be decided that the 
similitude clause cannot be invoked at ail, the resuit will be unchanged, 
as the articles will in that event pay the same duty under section 6 of 
the act. 

The décision is reversed and the coUector is directed to reliquidate 
the merchandise at 20 per centum ad valorem. 



UNITED STATES v. A. A. VANTINE & CO. 

(Circuit Court of Appeals, Second Circuit. Noveniber 16, 1908.) 

No. 10 (3,576). 

1. CusTOMS DuTiES (§ 35*) — Classification— "Appliquéed Articles"— "Ap- 

pliqué." 

It does not appear that there is any définition of "appliqué" in trade 
and commerce différent from the dictionary définition of it as "any orna- 
ment laid out and applied on another surface, snch as clotli" ; and goods 
within this définition are dutiable under Tariff Act July 24, 3897, c. 
11, § 1, Schedule L, par. 390, 30 Stat. 187 (U. S. Comp. St. 1901, p. 1070), 
relating to "articles * • * appliquéed." Further, it is not necessary 
that the design should be regular, conventlonal, or highly ornamental ; 
and the provision ineludes a fabric to which a gilt cord lias been applied 
In irregular loops of a crude design, being In this form fairly durable, 
permanent, and salable. 

[Ed. Note. — For other casés, see Customs Duties, Cent. Dig. § 110; 
Dec. Dlg. § 35.»] 

2. Customs Duties (§ 35*) — "Aeticles"— Goods in the Pièce. 

The ordinary use of the word "articles" in tarife aets js a broad one ; 
and there is nothing in the structure of Tarife Act July 24, 1897, c. 11, 
§ 1, Schedule L, par. 390, 30 Stat. 187 (U. S. Comp. St. 1901, p. 1670), 

•For otber cases see same toplc & | numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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which wonld reqnire tlie restriction of tliat term to completed articles. 
It may inclnde woven t'abrics in 25- yard pièces. 

[Ed. Note. — For other cases, see Ciistoms Duties, Cent DIg. § 110; 
Dec. Dig. § 35.* 

For other définitions, see Words and Plirases, vol. 1, pp. 511-515. 
Interprétation of conunercial and trade terms in tariff laws, see note 
to Dennison Mfg. Co. v. United States, 18 O. C. A. 545.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 155 Fed. 149. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, reversing a décision of the Board of General Appraisers (G. 
A. ,5,688, T. D. 35,330), which sustained the action of the collector 
under Tariff Act July 24, 1897, c. 11, 30 Stat. 151 (U. S. Comp. St. 
1901, p. 1626). 

J. Osgood Nichols, Asst. U. S. Atty. 
D. Maçon Webster, for iniporters. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The nierchandise in question was as- 
sessed for duty by the collector as woven fabrics of silk at the rate 
of $3 per pound under paragraph 387 (Act July 24, 1897, c. 11, § 1, 
Schedule L, 30 Stat. 186 [U. S. Comp. St. 1901, p. 1669]). The 
importer contends that they should be classified under 

"Par. 390. Laces, and articles niade whoUy or in part of lace, edgings, in- 
sertings, galloons, chifCon or otlier flounciugs, nets or nettlngs and veilings. 
neck rufflings, ruchings, braids, fringes, trimniiugs, enibroideries and articles 
ombroidered by hand or macbinery, or tamboured or appliqued, clothiîi 
ready made, and articles of wearing apparel of every description, includlng 
lînit goods, made up or mannfactured in wliole or in part by the tailor, 
seamstress, or manufacturer ; ail of the above-nanied articles made of silk, 
or of which silk is the compoiient material of chlef value, uot specially 
provided for in this act, and silk goods ornamented with beads or spangles, 
of whatever material composed, sixty per centum ad valorem. * » * " 

' The merchandise consists of woven fabrics of silk, in the pièce, 
25 yards long, boiled ofï, and having a cotton cord loosely wound with 
gilt paper sewed upon the fabric with a colored thread. Thèse cords 
are doubled and run lengthwise of the fabric at distances varying 
from about 6 to 18 inches apart, and are looped in loops of a variety 
of shapes and sizes, at irregular intervais of from 9 to 13 inches, not 
exhibiting any semblance of regularity in design. The gilt cord is 
applied in Japan by child labor, and is attached to the woven fabric 
merely by basting with quite long stitches. It would, as the boarcl 
finds, be an easy task, taking but a few moments with a pair of scissors 
in the hands of any unskilled person, to remove the entire cord from 
each roll of fabric; but, unless thus eut off or torn off by some forer 
strong enough to break the thread, the gilt cord would remain wherc 
it was applied. We do not fînd any évidence to warrant the suggestion 
made on argument that the cord would drop ofif if the article were put 
to ordinary use as drapery or curtains or what not, where it was not 

*For other cases see Bame topio & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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particularly exposée! to such tearing action. Many persons who buy 
the merchandise from the importers hâve the cord removed before de- 
livery (the cost of doing so is too trifling to charge for) ; but others 
take it aiid use it as it cornes. 

We concur with Judge Platt in the conclusion that the évidence does 
not sustain the proposition that the cord is an impracticable, useless 
appliance put upon the silk solely as a subterfuge. There is nothing 
in the proof to show "any false or fraudulent practice or apphance" 
which would bring the importer within section 9 of the customs ad- 
ministrative act of 1890 (Act June 10, 1890, c. 407, 36 Stat. 135 [U. 
S. Comp. St. 1901, p. 1895]), referred to in the opinion of tlie board. 
The board held that the importation could not be considered ap- 
pliquéed, for the reason that the "device is not ornamental," seem- 
ingly because the device was unconventional, not forming some regu- 
larly repeated design or pattern. But most Japanese designs are un- 
conventional, and whether or not any particular device is ornamental 
is a matter of individual taste. There are persons who consider this 
one to be ornamental, or they would not use the fabric with it on for 
curtains and hangings. We concur with Judge Platt in the conclu- 
sion that: 

"The merchandise as iniported may not be iu the hlghest seiise ornamental, 
durable, permanent, and salable. It is, however, fairly so; and in those 
respects only differs from Exhibit 20 in suit, concededly an appliquéed article, 
In degree, if it differs at ail." 

The Standard Dictionary defines "appliqué" as 

"Any ornament laid ont and applied on another surface, such as cloth, 
wood, or métal ; also, a pièce of work or the kind of ornameutation thus 
produced." 

Crude and unconventional though the design applied hère may be, 
tt is within this définition; and the évidence does not establish any 
différent définition in trade and commerce. The importer's witnesses 
ail call it appliqué, and the testimony of the commercial witnesses call- 
ed by the government is not persuasive to the contrary. One of them 
says that ''for an appliqué we need three materials. One fabric is 
applied to another; that is two; and the third material we use as an 
embroidery." In this statement he stands alone. Ail the other wit- 
nesses evidently understand Ihat appliqué can be made with two mate- 
rials. Another, contrary to the concession of nearly every other wit- 
ness, and apparently of the board itself, that a certain illustrative Ex- 
hibit No. 30 is an appliqué, asserts that threads, however elaborate in 
design, cannot be an appliqué, but are embroidery, and says the sam- 
ple of the article in suit is "an embroidered pièce of goods." But the 
article is within paragraph 390, whether it is "embroidered by hand or 
machinery, or tamboured or appliquéed." Two witnesses stated, the 
one that he was not compétent to judge as to Japanese appliquéed silks, 
the other that he had not handled that kind of Japanese goods. Two 
witnesses took the same view as did the board- — that there must be 
some "motif" or regulafity in the design; one stating that he would 
not consider it any appliqué because "it has no sensé or meaning," the 
apph'ed tinsel cord not being a design, to his way of thinking. The 
166 F.— 47 
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other would not consider the sample marketable, 1>ecause there îs 
no regularity in the design, and the stitches are irreguîar and loose. 
Thé next testified that appliqué is in the line of embroidery, "an em- 
broidered ornamentation," and that he would consider the gilt thread 
applied on the material, and would call it embroidery, more than ap- 
pliqué. The last one testified that he did not know of any one pre- 
vious to 1897 calling goods like the sample an appliqué, "except that 
a person might call it an appliquéed embroidery in contradistinction 
to an embroidery that is sewed through and through. That is simply 
an abbreviation, if they called it appliqué." There is nothing to show 
that the merchandise is not covered by paragraph 390 on any theory 
of commercial désignation. It should be noted that 10 witnesses were 
examined in the Circuit Court (5 for the importera, 5 for the govem- 
ment), lione of whom were called before the Board of Appraisers. 

The appellant contends that the "articles" referred to in this para- 
graph as embroidered or tamboured or appliquéed must be confined 
to such spécifie things as table covers, scarfs, curtains, etc., and should 
not include woven fabrics 25 yards long, which may be transformed 
into table covers, scarfs, curtains, etc., by cutting and hemming. The 
ordinary use of the word "articles" in the tariff is a broad one ( Junge 
V. Hedden, 146 U. S. 233, 13 Sup. Ct. 88, 36 L. Ed. 953), and we 
find nothing in the structure of the paragraph (390) which requires 
any such restriction ôf its meaning. 

The décision of the Circuit Court is affirmed.] 



W. O. WHITNET LDMBBR & GRAIN CO. v. CBABTREa 

(Circuit Court of Appeals, Elghth Circuit December 31, 1908.) 

No. 2,779. 

L Ejectment (§ 142*)— RiQHT to Bettebments— Good Faite— Colob of Tins. 

iMansf . Dlg. Ark. §§ 2644, 2645 (Ind. T. Ann. St. 1899, §§ 1928, 1929), dé- 
clares that, 1( any person believlng hlmself to be the légal or équitable 
owuer under color of tltle has peadèably Improved any land which on ju- 
dlclal investigation shall be dècided to belong to another, the value of the 
Improvements shall be ascertalned by a court or Jury, and the successful 
partj shall pay the amount théreof, less damages «.nd mesne profits, to 
the occupant, before he is required to yield possession. Held, that an oc- 
cupant Is only entitled to the beneflt of such sections on proof that the 
betterments were constructed in good faith, and that the occupant held 
color of title. 

[Ed. Note!— For other cases, see Ejectment, Cent Dlg. §§ 483-501 ; Dec 
Dlg. § 142.*] 

2, INDIANS (§ 22*)— IRBIAN Land— RiGHTS OF Lessees. 

Whlte men who hâve obtained temporary possession of townsite lots or 
land in the Indian Territory by leases from Indlans cannot use their pos- 
session to secure a fee-simple tltle tb the exclusion of the Indian lessora. 

[Ed. Note. — For other cases, see Ipdians, Cent Dlg. § 55; Dec. Dig. | 
22.*] 
8. iNDiANS (§ 16*)— Indian Lands— liESSEKS— Colob op Titlk. 

A findlng that lessees of certain Indian lands made their Improvements 
In good faith, believlng that they had the right to the possession of the 

•For other csuses see same toplc & J nvmbeb in Dec. & Am. Digs. 1907 to dat«, & Rep'r Indexa* 
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lands, dld not constitute a flndlng that the lessees made the Improvements 
under color of title. 
[Ed. Note. — For other cases, see Indians, Dec. Dig. § 16.*] 

4. Advebse Possession (§ 70*)— "Coloe of Title." 

"Color of title" Is that whlch appears to be, but in reallty Is not, tltle. 

[M. Note. — For other cases, see Adverse Possession, Cent Dig. § 395; 
Dec. Dig. § 70.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1264-1273 ; vol. 
8, p. 7606.] 

5. Indians (§ 22*)— Indian Land— Riohts of Occupant— "Coloe of Title." 

Where défendants acquired possession of Indian lands from lessees by 
purchase of what défendants called a "privilège of occupancy and im- 
provements," knowing that their vendors did not and could not hâve title 
until the right to purchase had been investigated, and awarded by the 
duly constituted authorlties, and the tribal ownership extinguished, which 
they knew had not been done, they dld not hâve color of title required 
by Mansf. Dig. Arlv. §§ 2644, 2645 (Ind. T. Ann. St. 1899, §§ 1928, 1929), 
in order to entitle them to an award for betterments as a condition to 
their being required to yield possession on thelr right of occupancy being 
terminated by judicial deeree. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 22.*] 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 104 S. W. 862. 

E. L. Moore and James A. Plotner, for appellants. 
William T. llîutchings, for appellee. 

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. ]\'Irs. Crabtree sued for the possession of a 
lot in the town of Wagoner, Ind. T., and, the cause having been trans- 
ferred to the equity docket, she obtained a deeree which was affirmed 
by the local Court of Appeals. The appellants, who were défendants 
in the trial court, now complain of that part ôf the deeree which re- 
quires them to remove their improvements from the lot, and they in- 
voke the Arkansas betterment act (IVIansf. Dig. §§ 2644, 2645 [Ind. 
T. Ann. St. 1899, §§ 1928, 1929]), which provides that if any person, 
believing himself to be the owner, either in law or equity, under color 
of title, has peaceably improved any land which, upon judicial investi- 
gation, shall be decided to belong to another, the value of the improve- 
ments shall be ascertained by the court or jury, and the successful 
party shall pay the amount thereof, less damages and mesne profits, 
to the occupant, before he is required to yield possession. In other 
words, they say they were entitled to retain possession until the value 
of their improvements less the rental value of the lot was paid them. 
To obtain the benefit of this statute, both good faith and color of title 
must appear. Beasley v. Security Co., 72 Ark. 601, 610, 84 S, W. 
224 ; Penrose v. Doherty, 70 Ark. 256, 67 S. W. 398 ; White v. Stokes, 
67 Ark. 184, 53 S. W. 1060 ; IVIcCloy & Trotter v. Arnett, 47 Ark. 
445, 3 S. W. 71. Did appellants act in good faith and hâve color of 
title? 

•For otber cases see same topio & S ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The husbaiid of Mrs. Crabtree, a citizen of the Creek Nation, had 
for some years been in the possession of the lot in controversy. In 
1897 or 1898 he leased it, for a rental of $10' per month. He died in 
the. spring of 1900. His lessees ceased paying rent, and sold their im- 
proveiTients and privilège of occupancy to other parties, who in turn 
sold them to appellants in April, 1900. The latter thereupon erected 
additional improvements on the lot. In a contest before the Wagoner 
Townsite Commission the preferred right of Mrs. Crabtree to purchase 
was upheld, the lot was scheduled to her, and she perf ected her title. 
The décision of the commission was approved by the Commissioner 
of Indian Afïairs, and the appellants did not appeal. Mrs. Crabtree 
then sued to obtain possession and for the rental value, with the re- 
suit already mentioned. The appellants contended that under section 
15 of thé Curtis act (Act June 28, 1898, c. 517, 30 Stat. 500) they, as 
the owners of the improvements, had a preferred right to acquire the 
title to the lot, and, failing in that, their purchase from the preceding 
occupants and continued possession gave them such color of title as en- 
titled them to the benefit of the betterment act instead of being compel- 
led to remove their improvements. In Fraer v. Washington, 125 Fed. 
280, 60 .C. C. A. 194, 197, this court, referring to the Curtis act, said : 

"It Is certain, we think, that Congress did not Intend that white men who 
had obtained temporary possession of town-site lots or land in the Indian 
Territory from Indians by meaus of leases sliould nialie use of the possession 
so acquired to secnre a fee-slmple title to the demised property to the exclu- 
sion o( Indian lessors to whom they liad covenanted to restore the possession." 

This conclusion is in harmony with the Creek 'agreement (Act March 
1, 1901, c. 676, 31 Stat. 861), which in some respects su'perseded the 
Curtis act. 

It was found in the trial court that appellants made their improve- 
ments on the lot in good faith, believing "they had the right to the 
possession of the same." But this does not in itself suffice to give 
color of title, and in view of known conditions it is questionable wheth- 
er the requirement of good faith was met. Appellants do not appear 
to hâve inquired as to the nature and extent of the right of their ven- 
dors, though it was common knowledge that the title to such property 
was in the Creek Nation, and that individual occupants had no more 
than mère possessory rights ; also that the Department of the Interior, 
proceeding under the authority of acts of Congress, was engaged in 
extinguishing tribal titles and causing the lots and lands to be owned 
and held in severalty. Conditions in the territory were exceptional, 
and contracts for and conveyances of real property were not gov- 
erned by the rules which obtained elsewhere between persons not un- 
der disability. Moreover, in that country the common tenure of the 
white man or noncitizen was by leasehold, which implied conditions 
and responsibilities to members of the Indian tribes. 

"Color of title" is that which appears to be, but in reality is not, title. 
Wright V. Mattison, 18 How. 50, 56, 15 L. Ed. 280. But appellants 
did not obtain even a semblance of title to the lot, and their manner 
and form of purchase was not that customary in the acquisition of 
real property. In negotiating for the property, they wrote the parties 
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from whom they afterwards bought and referred to it as a "privilège 
of occupancy and improvements." They knew that their vendors did 
not and could not hâve title until the right to purchase had been in- 
vestigated and awarded by the duly constituted authorities and the 
tribal ownership extinguished, and this they knew had not been donc. 
Betterment and occupying claimant acts proceed upon équitable prin- 
ciples, but if lessees of property like that involved hère were permitted 
to repudiate their leases, and by unauthorized sales give color of title 
enabling purchasers to remain in possession until paid for improve- 
ments they might make, not only would leases reserving rent and re- 
quiring the surrender of the premises at the end of the terms be con- 
verted into instruments for improving the Indians out of their prop- 
erty, but the opérations of the government in administering and set- 
tling the tribal affairs would be interfered with. In construing the 
Arkansas act, it is held that a bond for a title is not color of title 
(Beasley v. Securities Co., 72 Ark. 601, 610, 84 S. W. 224; White v. 
Stokes, 67 Ark. 184, 188, 63 S. W. 1060), and the appellants hère are 
certainly in a position not more favorable. 
The decree is affirmed. 



FRANK PARMELEE CO. v. iETNA LIFE INS. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1908.) 

No. 1,465. 

i, PbOCESS (§ 142*)— SEEVICE— RETUBN— IMPEACHMENT. 

Since the verity of the retum of a summons in an action for Injuries 
mlght hâve been challenged and tried by proper proceediugs In that ac- 
tion, and défendant, an indemnity Insurance company, was entltled to dé- 
fend that action and to exercise the same right to hâve the retum set 
aslde, the valldity of such return was subject to Impeachment in an action 
by the insured against the insurer to recover on the policy the loss sus- 
tained by a judgnient against the insured in the injury action. 

[lîîd. Note. — For other cases, see Process, Cent. Dig. i 193 ; Dec. Dlg. 8 
142.*] 

2. Insurance (§ 539*)— Accident Indemnitt— Action fob Injubies— Défense 
—Notice— Conditions— CoMPLiANcE. 

Plaintiif, on obtalnlng notice of an accidentai InJury for which It was 
liable, Immediately notifled défendant Insurer thereof, givlng full infor- 
mation of ail the facts from which the insurer could know what and 
how défenses might be made to the action. Thereafter a summons was 
filed In the Injury action, returned as served on plaintlflf by delivering a 
copy to a person described as plalntiff's secretaryj but who in fact was 
nelther an offlcer nor agent of plaintiff company. Plaintlfif had no knowl- 
edge of the summons or suit, or that a default had been taken, until 
netirly a year thereafter, when Immédiate notice was given to insurer, re- 
questlng it to appear and défend, and Informing it coneerning the falsity 
of the retum. Défendant denied llabillty, because the summons had not 
been immediately forwarded to it, under a provision of the pollcy re- 
quirlng assured to immediately forward any summons or other process 
as soon as it had been served, etc. Held, that there was a substantial 
compliance with the contract by assured, under the nile that, to escape 
llabillty, the insurer under such contracts must show that the breach Is 

*For otber caaes see same toplc ft J numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Inâezea 
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something more than a technical departure from the letter of the bond, 
resultlng to Its substantlal préjudice. 
[Ed. Note. — For other cases, see Insurance, Dec. Dlg. § 539.* 
Time for notice of loss, see note to Boviclj v. Rallway Officiais & Em- 
ployés' Ace. Ass'n, 55 C. O. A. 3Î6.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
The facts are stated in the opinion. 

Andrew R. Sheriff, for plaintiff in error. 
Robert J. Slater, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The action in the Circuit Court was 
in assumpsit; upon a policy of insurance issued by the défendant in 
error to the plaintiff in error, insuring the plaintiff in error against 
loss from common law or statutory liability for damages on account 
of bodily injuries, fatal or non-fatal, accidentally suffered by any per- 
son or persons, and caused through the négligence of the assured by 
means of the horses or vehicles in his service (the plaintiff in error 
being engaged at the time in the teaming and omnibus business), sub- 
ject to certain spécial and gênerai agreements, one of which was as 
f ollows : 

"If thereafter any suit îs brought against the Assured to enforce a claim 
for damages on account of an accident covered by this Poliçy, the Assured 
Bhall immediately forward to the Company every summons or other process 
as soon as the saine shall hâve been served on hlm, and the Company will at 
its own cost défend against such proceeding in the name and on behalf of 
the Assured, or settle the same, unless It shall elect to pay to the Assured 
the Indemnity provlded for." 

The déclaration, as finally amended, after setting forth the policy of 
insurance, including the provisions as above, averred that on the 18th 
of August, 1902, the plaintiff in error became and was, liable for dam- 
ages on account of bodily injuries accidentally suffered by one Cora 
Whelock, caused on said day, through the négligence of the plaintiff 
in error, by means of horses and vehicles in its service; that immé- 
diate notice thereof was given to the défendant in error ; that on the 
33rd day of September, 1902, suit was commenced in the Circuit Court 
of Cook County, Illinois, against plaintiff in error, by sàid Cora 
Whelock, to recover damages on account of the injuries so suffered; 
that on the lOth day of October, 1903, a summons was filed in the 
court where such suit was brought, with the Sheriff 's return thereon 
that it had been served upon plaintiff in error by delivering a copy 
thereof to one J. J. Gany, Secretary of said plaintiff in error; that 
said Gany was not at the time of such service, clerk, secretary, super- 
intendent, gênerai agent, or any agent of said plaintiff in error, upon 
whom summons could be served; that one John B. Wilbur, was at 
that time secretary of said plaintiff in error, and that said summons 
was not served on him ; that said paper thus filed was the only sum- 
mons, and the only return purporting to hâve been issued and return- 

•For otlier cases see same topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed against plaintiff in error in said cause; that plaintiff in error had 
no notice or knowledge of said suit, or said summons, or of a default 
entered in said suit (January 30th, 1903), or of any proceedings in 
said suit until the 2nd day of September, 1904; that upon the dis- 
covery, by chance, on said 2nd day of September, 1904, that said suit 
was pending, and said default had been entered, notice was imnie- 
diately given to défendant in error by plaintiff in error, in writing, 
requesting défendant in error to défend the same— the défendant in 
error about the same time being informed in writing by the plaintiff 
in error, that the return on the summons was false, and that said 
order of default was improperly made ; that on the lOth day of Sep- 
tember, 1904, the plaintiff in error was notified by défendant in error, 
in writing, that défendant in error disclaimed ail liability; and on the 
15th day of October, following, added that the défense of the suit 
was declined, "by reason of your violation of condition two of our 
policy (the one above set forth) which requires immédiate notice of 
suit" ; that thereafter, plaintiff in error was compelled by reason of 
said order of default, to enter its appearance in said suit, and to as- 
sume the défense thereof, doing everything therein to prevent a re- 
covery; that counsel were employed at plaintiff in error's expense, 
pleas to the merits were filed, and the case was fully and fairly tried, 
resulting in a verdict against plaintiff in error of three thousand five 
hundred dollars, upon which, after motion for a new trial was over- 
ruled, judgment was entered; that appeals were then taken to the 
Appellate Court for the First District of Illinois, and to the Suprême 
Court of Illinois, upon which appeals, on full argument, the judgment 
was affirmed; that défendant in error has been requested by plaintiff 
in error to pay the said judgment with costs and interest thereon, 
which request has been refused ; wherefore the plaintiff in error has 
been compelled to pay out the sums of money sued for. 

A demurrer, gênerai and spécial, having been filed to this déclara- 
tion (the spécial causes of demurrer being chiefly a particularization 
of the objection that no copy of any summons was immediately sent 
to the défendant in error, as required by condition two of the policy), 
judgment was entered sustaining the demurrer, and giving judgment 
to défendant in error for costs. 

The contention of défendant in error, put into logical séquence, is 
that inasmuch as the summons iîled in the Whelock suit cannot be at- 
tacked or denied by the plaintiff in error in this case, it is a summons 
within the meaning of condition two above set forth, and that inas- 
much as neither that nor any other summons was forwarded to the 
défendant in error, the plaintiff in error has failed to comply with the 
condition that requires that "the assured shall immediately forvvard 
to the company every summons or other proceeding as soon as the 
same shall hâve been served on him." 

But is this a case in which the return, in the Whelock case, cannot 
be challenged? Many cases are cited by défendant in error, illustrat- 
ing the circumstances under which an otïicer's return upon a summons 
rpay not be contradicted. Bank of Eau Claire v. Reed, 233 111. 238, 
340, 83 N. E. 820, 122 Am. St. Rep. 66; Brown v. Kennedy, 82 U. 
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S. 600, SI Iv. Ed. 193 ; Trimble v. Erie Electric Motor Co. (C. C.) 
89 Fed. 51; Joseph v. New Albany, etc., Co. (C. C.) oS.Eed. 180; 
United States v. Gayle (D. C.) 45 Fed. 107; Walker v. Cronkite (C. 
C.) 40 Fed. 133; Hunter v. Stoneburner, 92 III. 75, on page 79; Fitz- 
gerald V. Kimball, 86 111. 396, 397 ; Reddish v. Shaw, 111 111. App. 
337, 338; Irvin v. Smith, 66 Wis. 113, 37 N. W. 35, 38 N. W. 351; 
18 Enc. Pleading & Practice, p. 967. But none of thèse cases bear any 
analogy to the case under review. Surely had appropriate action been 
taken in the action in whicli the summons was issued, the verity of 
the return might hâve been chalîenged and tried. And the défendant 
in errôr was in a position, had it assumed the obligations of its con- 
tract to défend the action, to hâve exercised that right of challenge ; 
so that, while as against it, and plaintiff in error, in some collatéral 
proceeding by a third party, or in a proceeding in scire facias (Bank 
V. Eau Claire, 232 111. 238, 83 N. E. 820, 122 Am. St. Rep. 66) the 
return might not now be open to challenge, there is neither précèdent 
nor reason for holding, that as between themselves, in the settlement 
of their own relations to each other, such a rule should be applied. 

But assuming that the summons was one that, under condition two, 
should hâve been immediately forwarded to défendant in error, the 
averments of the déclaration still show, in bur judgment, a substantial 
compliance with the contract; for défendant in error was put in full 
information of ail the facts transpiring up to that time — had ail the 
data upon which to base its judgment as to what défense might be 
made to the Whelock action, and how the défense could be conducted. 
In contracts of this kind, to escape liability, the insurer must show 
that the breach is something more than a mère technical departure 
from the letter of the bond — that it is a departure that results in sub- 
stantial préjudice and injury to its position in the matter. Rumford 
Fahs P. Co. v. Fid. & Cas. Co., 92 Me. 574, 43 Atl. 503 ; Ward v. 
Maryland Cas. Co., 71 N. H. 262, 51 Atl. 900, 93 Am. St. Rep. 514. 

The judgment of the Circuit Court will be reversed, and the case 
remanded with instructions to overrule the demurrer, and to proceed 
further in accordance with this opinion. 



FISK V. ARNOLD et al. 

(Circuit Court of Appeals, Elghth Circuit. December 29, 1008.) 

No. 2,754. 

1. iNDiANS (§ 16*)— Leases— Construction. 

Where a lease of Iiidian lauds required the lessee to put ail the land 
in cultivation by the end of the second year and to construct an eight- 
wire fence around the entire tract, the stipulation requiriug cultivation. 
by the end of the second year flxed the limit of time for completing the 
inclosure, in the absence of a provision to the contrary. 
[Ed. Note. — For other cases, see Indians, Dec. Dig. § 16.*] 

»For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Indians (§ 16*) — Indian Lands — Leases— Répudiation— Termination of 

Lbase. 

Where lessees of Indian lands before tlie end of the contract terni re- 
I)udiated ail duty and responsibility tliereunder, and asserted tliat the 
lease was void and tliat the lessor had no right to the land, they thereby 
terminated the terni and entltled the lessor to sue for possession. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 16.*J 

3. Indians (§ 16*) — Indian Lands— Coal Lands— Impbovemests. 

Where plalntiff leased certain Indian lands, which were subsequently 
set apart as eoal lands, so that plalntiff selected her allotment quota else- 
where, she dld not thereby forfeit such improvements ou the leased land 
as belonged to her, and was entltled to regain possession in order to re- 
luove the improvements. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 16.*] 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

For opinion below, see 104 S. W. 834. 

James S. Arnote, for plaintiff in error. 
Wallace Wilkinson, for défendants in error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. This was an action in unlawful detainer by 
Juanita Fisk, a Choctaw citizen by blood, to recoyer possession of a 
tract of land in the Choctaw Nation, Indian Territory, leased to one 
Moyers for five years from November 18, 1903, and by him sublet to 
défendants. The ground of action was that the tenancy came to an 
end December 31, 1904. The défenses were a déniai of plaintifï's right 
of possession, that the relation of landlord and tenant did not exist, 
that plaintiff had filed on other lands in the Choctaw Nation, and was 
then holding, exclusive of that in controversy, ail the law permitted her 
to hold, and that the land in controversy had been segregated by the 
Department of tlie Interipr and set apart as coal land, and was there- 
fore not subject to allotment to her. The plaintifï's request for a di- 
rected verdict at the conclusion of the évidence was denied. The trial 
court submitted to the jury the sole question whether défendants had 
performed the conditions of the lease, and the verdict was in their 
favor. The judgment upon the verdict was affirmed by the Court of 
Appeals in the Indian Territory. It was conceded that in 1903 the 
land had been segregated and set apart as coal land. 

The sole compensation to the lessor reserved by the lease was that 
Moyers, under whom défendants held, should (1) construct a small 
house on the premises; (2) inclose the entire land with an eight-wire 
fence; and (3) put ail of the land, except a 10-acre meadow, under cul- 
tivation, one half in 1902 and the other half in 1903. The new im- 
provements were to remain on the land as the property of the land- 
lord, and it was the intention of the plaintiff to sélect it as her allot- 
ment. The house and fence were not built as required, but the land 
was put in cultivation. This was undisputed. No time was expressly 
prescribed for the building of the house and fence, but it was contend- 

•For otber cases see same topic & § ncmeeb in Dec. & Aœ. Digs. 1907 to date, & Rep'r Indexes 
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ed by défendants there was no breach of the lease, because they had 
the entire term of five years for compliance with those conditions; and 
this seems to hâve been the view of the trial court. The stipulation 
in the lease that ail of the land should be put in cultivation by the end 
of the second year at least fixes the limit of time for completing the 
inclosure, in the absence of any provision to the contrary. Besides 
this, the défendants repudiated ail duty and responsibility under the 
lease. They asserted that it was void, that plaintifï had ail the land 
she was entitled to, and that the land had been set aside as coal land 
by the Department of the Interior, and therefore to give plaintifï pos- 
session would be to enable her to commit an offense under the acts of 
Congress. This was the view which prevailed in the territorial Court 
of Appeals. 

When défendants denied plaintifîE's right in the land, and that any 
duty or obligation to her rested upon them, they broke their tenure, and 
their term came to an end. Sass v. Thomas, 82 C. C. A. 19, 153 Fed. 
627, and cases cited. While saying they owed no duty under the lease, 
they vipère not in a position to say they had the full term thereof in 
which to perfonn its conditions. They could not require plaintiff to 
wait for her rights while they denied their existence. Again, whether 
plaintifï was then holding ail the land that could be allotted to her under 
the law was a matter between her and the government. It may well 
be that, when the leased land was segregated and set apart as coal land, 
the plaintifï properly selected her qubta elsewhere ; but she would not 
thereby forfeit such improvements as belonged to her. It is claimed 
in the briefs that under the rulings of the department she continued 
to hâve such an interest in the segregated land as entitled her, not to 
allotment, but to possession until she was paid for her improvements ; 
but, whether this is so or not, she was àt least entitled to regain posses- 
sion to remove them, and her remedy was by an orderly recourse to the 
courts against those who entered under the lease and thereafter repu- 
diated their tenancy. 

The judgment is reversed, and the cause remanded for a new trial. 



UNITED STATES v, REISS & BEADY. 

(Circuit Court of Appeals, Second Circuit. January 12, 1900.) 

No. 131 (4,753). 

OusTOMS DuTiES (§ 30*) — Classification— "l!"^uiT Prepaeed"— "Fbuits Pre- 

SEBVED IN SUGAB, SPIBITS, OB IN ThEIB OWN JUICBS." 

Fruit preserved In hermetlcally sealed bottles, surrounded by a light 
sirup containing no julce aud an Insignificant amount of alcohol, the 
préservation belng due to the sealing, is not "fruits preserved in sugar, 
♦ * • splrlts, or in their own Julces," within the meaning of Tarife 
Act July 24, 1897, c. 11, § 1, Schedule 6, par. 2G3, 30 Stat. 171 (t5. S. 
Comp. St. 1901, p. 1651). but is dutlable under paragraph 262, 30 Stat. 
171 (U. S. Comp. St. 1901, p. 1G51), as "fruits * • • prepared." lu 

•For other cases eee same topic & § nuhbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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providing for fruit preserved In "sugar," Congress contemplated sugar 
which causes or materially contributes to the préservation of the fralt. 

[Ed. Note. — For other cases, see Customs Dnties, Cent. Dig. § 75 ; Dec. 
Dig. § 30.* 

For other définitions, see Words and Phrases, vol. 4, pp. 2993, 2994.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The court below reversed a décision by the Board of United States 
General Appraisers (163 Fed. 65), which had affirmed the assessment 
of duty by the collector of customs at the port of New York. Note G. 
A. 6,473 (T. D. 27,690). 

D. Frank Uoyd, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importera. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The merchandise is known as "maraschino 
cherries," which are put up in a light sirup flavored by maraschino, 
in bottles hermetically sealed. The sirup contains an insignificant 
quantity of alcohol and no juice. The évidence shows that the sealing 
and not the sirup is the preservative ; several witnesses testifying that 
after the bottle is opened the cherries keep at the most only g, few days. 
The merchandise was classified under paragraph 263 of the tariff act 
(Act July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 171 (U. S. Comp. 
St. 1901, p. 1651) : 

Comflts, sweetmeats, and fruits preserved In sugar, molasses, splrlts, or in 
their own juices, not specially provided for in this act, one cent per pound 
and thirty-tive per centum ad valorem ; if containlng over ten per centum of 
alcohol and not specially provided for in this act, thirty-five per centum ad 
valorem and in addition two dollars and flfty cents per proof gallon on the 
alcohol contained therein in excess of ten per centum ; jellies of ail kinds, 
thlrty-flve per centum ad valorem; pineapples preserved in their own juice, 
twenty-five per centum ad valorem. 

The importer contended that it should hâve been classified under 
paragraph 262 : 

Apples, peaches, quinces, cherries, plums,.and pears, green or ripe, twenty- 
flve cents per busliel ; apples. peaches, pears, and other ediWe fruits, Includ- 
ing berries, when dried, desiccated, evaporated or prepared in any manner, 
not specially provided for in this act, two cents per pound ; berries, edible, 
in their nàtural condition, one cent per quart ; cranberries, twenty-five per 
centum ad valorem. 

The judge of the Circuit Court sustained the claim of the importers, 
and we agrée with him. The tariff acts of 1883, 1890, and 1894 (Act 
March 3, 1883, c. 121, Schedule G, 22 Stat. 504; Act Oct. 1, 1890, 
c. 1244, Schedule G, par. 303, 26 Stat. 587 ; Act Aug. 27, 1894, c. 349, 
Schedule G, par. 218, 28 Stat. 524), contained in the corresponding 
paragraphs both the words "sugar" and "sirup" ; but the act of 1897 
omits the word "sirup." Even if no weight be given to this omission, 

*For other cases see same topio & § numbee in Dec. & Ara. Digs. 1907 to date, & Hep'r Indexes 
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and the word "sugar" be construed to include sirup, we think Congress 
contemplated sugar which causes or materially contributes to the 
préservation of the fruit, which, upon the évidence, is not the case hère. 
United States v. Tohnson, 158 Fed. 164-, 81 C. C. A. 416 ; Dudley v. 
United States, 153 Fed. 881, 82 C. C. A. 627. 
Judgment afïirmed. .• • .:^.».. ,«-- , 



UNITED STATES v. W. R. GRACE & CO. 

(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

No. 112 (4,82&). 

CUSTOMS DXTTIES (§ 38*)— CLASSIFICATION— HOTJSEHOI-D EFFECTS— AUTOMOBILE— 
"SiMILAR." 

In tlie provision in Tarife Act July 24, 189T, c. 11, § 2, Free List, par. 
504, 30 Stat. 196 (U. S. Comp. St. 1901, p. 1682), for boolss, libraries, fur- 
niture, and "simiiar Iiousehold effects," it difCers from previous législa- 
tion in tlie insertion of the term "simiiar." HeU: (1) That this insertion 
indlcated an intention to do away with the exemption of household effects 
generally, and to restrict It to such as are like the boolis, etc., there men- 
tioned ; and (2) that automobiles are not "simiiar" to such articles. 
[Ed. Note. — For other cases, see Oustoms Duties, Dec. Dig. § 38.* 
For other définitions, see Words and Phrases, vol. 7, pp. 6515, 6516.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

The Circuit Court affirmed, without opinion, a décision by the Board 
of United States General Appraisers, which had reversed the assess- 
ment of duty by the collector of customs at the port of New York. 

D. Frank Lloyd, Asst. U. S. Atty. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 

Before WARD and NOYES, Circuit Judges. 

WARD, Circuit Judge. The article in question is an automobile 
owned and used by the importer for not less than one year before im- 
portation, and not imported for any other person nor intended for sale. 
A new limousine had been added within that time at an expense of 
iVib sterling. The collector classified the automobile undèr paragraph 
193 (Act July 24, 1897, c. 11, § 1, Schedule C, 30 Stat. 167 [U. S. Comp. 
St. 1901, p. 1645]). The board held it exempt from duty as a house- 
hold effect under paragraph 504, except to the value of the new limou- 
sine, which was assessed for duty under paragraph 193. This was in 
accordance with the practice of the department and with our décision 
in Hillhouse v. United States, 152 Fed. 163, 81 C. C. A. 415, that an 
automobile is a household eflfect, within paragraph 504, but that it may 
be assessed for duty under paragraph 193 to the extent of the cost of 
substantial repairs within the year. 

The question whether an automobile was exempt or not was not 
raised in that case by the government, because the Secretary of the 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Treasury had so held, apparently in view of the décision of the Su- 
prême Court in Arthur v. Morgan, 112 U. S. 495, 5 Sup. Ct. 241, 2S 
L. Ed. 835. The only controversy was as to whether the article was to 
be considered as an entirety, or might be separated into two parts, one 
exempt and the other dutiable. The Morgan Case was decided in 1884, 
under section 3505 of the United States Revised Statutes, which reads : 

(1) Books or household efCects or libraries or parts of libraries in use of per- 
aons of familles from foreign eountries if used abroad by thein not less than 
one year and uot intended for any other person or persons nor for sale. 

But paragraph 504 of the act of 1897 reads : 

Books, libraries, usual and reasonable furniture, and simllar household ef- 
fects of persons or familles from foreign eountries, ail the foregoing if aetu- 
ally used abroad by them not less than one year, and not intended for any oth- 
er person or persons, nor for sale. 

The insertion of the word "similar" indicates that Congress intended 
to do away with the exemption of household eiïects generally, and to 
restrict it to such as should be like books, libraries, or household fur- 
niture. We think that automobiles cannot be said to be similar to 
books, libraries, or to usual and reasonable household furniture, or 
either of them. If this provision of law in question had been repealed, 
as was the case in Hartranft v. Meyer, 149 U. S. 544, 13 Sup. Ct. 983, 
37 L. Ed. 840 (see dissenting opinion, 149 U. S. 547, 13 Sup. Ct. 983, 
37 L. Ed. 841), we should be disposed to follow our previous décision 
throughout; but as it continues in force we feel bound to décide the 
question of exemption now presented for the first time. 

Judgment reversed. 



PITTSBURGH RYS. CO. v. SULLIVAN. 
(Circuit Court of Appeals, Third Circuit. January 22, 1909.) 

No. 27. 

Appeal and Bkroe (§ 3001*)— Verdict— Review—Appellate Jurisdiction. 

Wliere, In an action for injuries, the questions of négligence, contribu- 
tory négligence, and proximate cause are for the jury, the Circuit Court 
of Appeals has no power to change the jury's verdict, even if in its opin- 
ion the verdict is erroneous. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3922 ; 
Dec. Dlg. § 1001.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Wm. A. Challener for plaintif? in error. 
Rody P. Marshall, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. This writ of error has brought up from 
the Circuit Court for the Western District of Pennsylvania the record 

*For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and bill of exceptions in an action wherein the défendant in error was 
plaintifï, and the plaintiff in error was défendant. 

The plaintifï below was employed as a conductor on one of the de- 
fendant's Hnes of street railways, and in October, 1906, the electricall}'- 
operated car upon which he was working sHd or ran down a hill or 
grade that it had just ascended, and collided with another car of the 
défendant coni.pany which was on the same track and bound in the same 
direction, and the plaintifï was seriously hurt. His statement of claim 
more f ully alleged the facts, and the défendant pleaded the gênerai is- 
sue. Upon the trial of the, issue joined on that plea, testimony on both 
sides was adduced, and a verdict was rendered in favor of the plaintifï. 
The assignmerit of errors contains three spécifications : That a request 
made on behalf of the défendant for the direction of a verdict in its 
favor was refused; that its subséquent motion for judgment in its 
favor notwithstanding the verdict was denied; and that a judgment 
upon the verdict Was entered for the plaintiff. Thèse several spécifica- 
tions raise but a single question: Was there any évidence upon which 
a verdict for the plaintiff could reasonably be sustained? 

In his gênerai charge, and by affirmance of several of the points 
submitted for the défendant, the trial judge instructed the jury in a 
manner quite as favorable to it as Was possible, and there is no com- 
plaint of any action of the court during the course of the trial. In 
overruling the motion fOr judgment non obstante veredicto, the learned 
judge said there was a cbnflict of testimony which made it improper 
for him to interfère with the verdict, and in this we think he was clear- 
ly right. Caref ul examination of the évidence has f ully satisfied us 
that, as a whole, it sufficed to présent, as matter of fact for détermina- 
tion by the jury, the question whether there was négligence on the 
defendant's part, which, of itself and without contributory négligence 
on the part of the plaintiff, was thè proximate and décisive cause of 
his in jury; and it would be useless to consider the testimony in détail 
for the purpose of ascertaining whether the jury's conclusion upon 
this question was right, for, even if we believed it to be wrong, we 
would hâve no authority to correct it. Grand Trunk Railway Co. v. 
Ives, 144 U. S. 408, 13 Sup. Ct. 679, 36 L. Ed. 485 ; Washington & 
Georgetown Railroad V. Harmon's Administrator, 147 U. S. 571, 13 
Sup. Ct. 5o7, 37 Iv. Ed. 284; United States Express Co. v. Kraft 
(C. C. A.) 161 Fed. 300; Worth Bros. Company v. Kallas (C. C. A.) 
163 Eed. 306. 

The judgment is affirmed. 
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UNITED STATES v. LA MANNA, AZEMA & FAKNAN. 
(Circuit Court of Appeals, Second Circuit. Marcli 10, 1908.) 
No. 166 (4,521). 

OUSTOMS DUTIES (§ 28*)^ClASSIFICATION— DBAGÉES— "CONFECTIONEBY." 

Dragées are "confectionery," within the lueanlng of Tariff Act July 
24, 1897, c. 11, § 1, Sehiedule E, par. 212, 30 Stat. 168 (U. S. Comp. St 
1901, p. 1647). 
[Ed. Note. — For other cases, see Oustoms Duties, Dec. Dig. § 28.* 
For other définitions, see Words and Phrases, vol. 2, p. 1417.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The court below reversed, without opinion, a décision of the Board o£ 
United States General Appraisers, which had afflrmed the assessment of duty 
by the collecter of customs at the port of New York. A copy of the opinion 
of the Board of General Appraisers Is contained in the report of the décision 
below in 154 Fed. 955. 

The merchaudise in dispute consisted of dragées, which are small spherlcal 
or spheroidal objects, with a sugar coating and a sweet taste, and whicli the 
board stated In its opinion are used by bakers for deeorating cakes and to 
some extent by confectioners. The collector assessed duty on the articles 
under Tarife Act July 24, 1897, c. 11, § 1, schedule E, par. 212, .30 Stat. 168 
(U. S. Comp. St. 1901, p. 1047), relating to "sugar caudy" and "confectlonery." 
This assessment was aflarmed by the board; but the Circuit Court sustained 
the importers' contention that the dragées were dutiable under Schedule C, 
par. 193, 30 Stat. 167 (U. S. Comp. St. 1901, p. 1645). 

D. Frank Uoyd, Asst. U. S. Atty. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We concur in the reasoning of the Board of 
General Appraisers. The décision of the Circuit Court is reversed. 



UNITED STATES y. A. A. VANTINE & CO. 

(Circuit Court of Appeals, Second Circuit. November 16, 1908.) 

No. 54 (4,889). 

CusTOMS Duties (? 43*)^Classipioation— Gbanite Lantehns. 

Japanese garden lanterns of granité, completed manufaetured articles 
Imported in separate pièces merely for convenience of shipment, hâve 
passed out of the class of "building or monumental stone, • * • 
hewn, dressed," etc., mentioned in Tarife Act July 24, 1897, c. 11, § 1, 
Schedule B, par. 118, 30 Stat 159 (U. S. Comp. St. 1901, p. 1636), and are 
dutiable under section 6, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), 
as unenumerated manufaetured articles. 

[M. Note. — For other cases, see Customs Duties, Dec. Dig. § 43.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

*For other cases see same topic & 9 numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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For décision below, see 159 Fed. 289, reversing a décision by tlje 
Board of United States General Appraisers, which had overruled pro- 
tests by the importers against the assessment of duty by the collector 
of customs at the port of New York. The assessment in question was 
made under Tariff Act July 24, 1897, c. 11, § 1, Schedule B, par. 118, 
30 Stat. 159 (U. S. Comp. St. 1901, p. 1636), providing for "granité 
* * * and other building or monumental stone, * *■ * hewn, 
dressed, or polished." 

D. Frank Lloyd, Asst. U. S. Atty. 

Walden & Webster (Henry_J. Webster, of counsel), for importers. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. We agrée with Judge Martin in the conclusion 
that thèse Japanese omamental garden lanteras are completed manu- 
factured articles, brought hère in separate pièces merely for conven- 
ience of shipment. They are made out of granité, hewn or dressed, 
but hâve passed out of the class of building or monumental stone into a 
class which is not covered by any paragraph of the tarifï act, £.nd 
should be classified under section 6 (Act July 24, 1897, c. 11, 30 Stat. 
205 [U. S. Comp. St. 1901, p. 1693]) at 20 per cent, as unenumerated 
manufactured articles. 

Décision affirmed. 



BIDWELL V. AMSINCK et al. 

(Circuit Ckiurt of Appeals, Sec-ond Circuit. November 16, 1908.) 

No. 76. 

Exceptions, Bill 01- (§ 59*)— Ambndmbnt Aftek Teem— Bxtraoedinaey Cir- 
cumstanoes. 

Where the plaintiffi in error fails to show extraordinary clrcumstances, 
a bill of exceptions cannot be amended after the expiration of the tenn. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. § 1.10: 
Dec. Dig. § 59.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

The c»3inion below is the same as stated in Bidwell v. Preston (C. 
C. A.) 160 Eed. 653. Thèse proceedings were brought in behalf of 
George R. Bidwell, plaintiff in error, and ex collector of customs at the 
port of New York, against Gustav Amsnick and others, défendants in 
error. 

J. Osgood Nichols, Asst. U. S. Atty., for plaintifï in error. 
Percival H. Gregory, for défendants in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The décision of the Circuit Court should be affirm- 
ed on the original record. Plaintifï in error concèdes that if the excep- 

*For otber cases see same toplc & f nvmbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indeies. 
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tion, introduced by amendment 14 months after the bill of exceptions 
was settled, is not properly there,- he cannot prevail. We sent the 
case back to enable him to show, if he could, that the exception was in 
fact taken. and also that there were such extraordinary circumstances 
(Roberts v. Bennett, 135 Fed. 748, 68 C. C. A. 386) as would entitle 
him to hâve thè bill of exceptions amended. We think he failed to 
show such extraordinary circumstances, and that the bill could not be 
amended after the expiration of the term. 
Décision affirmed. 



BKEUOHAUD v. MUTUAL LIFE INS. CO. OF NEW YORK et al. 

(Circuit Court of Appeals, Second Circuit. December 15, 1908.) 

No. 82. 

Patents (§ 328*)— Validitï and Infrixgement— Suppoets fob Walls. 

The Breuchaud patent, No. .503,130, for improveuients in the construc- 
tion of supports for walls. relating to the construction of subbases for 
old walls, when excavations are niade adjoining, by driviiig sectional 
tubular colunms thereunder by nieans of hydraulic or other jacks, elahus 
1 and 2, vvhieh cover the niethod or process, were not anticipated and dis- 
close patentable invention. Claims 3 and 4, for a coinpleted wall having 
such a subbase, are void for lack of patentable novelty, in view of the 
prior art. Claims 1 and 2 also held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 157 Fed. 844. 

Alfred W. Kiddle and Frederick P. Fish, for appellants. 
Henry D. Donnelly and Henry M. Turk, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The spécification states that the chief 
object of the inverition is to improve the System of underpinning a 
heavy structure, such as a building wall, whenever the foundation of a 
proposed new building is designed to extend below the foundation of 
the old wall, without endangering the safety of the latter or interfering 
with or obstructing the interior of the building or the work in hand on 
the new one. The invention consists, primarily, in the method of con- 
structing a subbase or foundation for the wall of a building or other 
structure by arranging hydraulic or other powerful jacks in engage- 
ment with the base of the old wall, and successively driving pipe, tube. 
or cyHnder sections perpendicularly into the earth until the columns 
thus formed reach bed rock or other firm substrata, then removing the 
jacks and fîlHng in pressure-resisting connections between the upper 
ends of the columns and the base of the wall. The invention also con- 

•For other cases see same topie & % numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
166 F.— 48 
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sists in the combination wjth the old wall of suitable beams inserted 
into the wall, hydraulic or other jacks or devices acting against the 
beams, and columns arranged in line with the jacks and acted upon by 
the latter, so that, while the wall offers a résistance to jacks, the latter 
drive the columns into the earth until they reach bed rock or other firm 
substrata. 
Figure 1 of the patent sufSciently shows the process: 




J^^-f- 
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After determining ihe number of columns necessary to produce the 
best subbase, the patentée constructs in the outer side of the old wall 
a like number of horizontally arrangée recesses, 3, with vertical re- 
cesses, 3. In each horizontal recess is arranged a beam or beams, 4. 
A hydraulic or other powerful jack is arranged vertically in one of the 
recesses, so that the ram of the jack bears against the beam. The jack 
is employée to drive the columns perpendicularly into the earth until 
they reach solid foundation. The columns are preferably of iron, but 
may be of any métal or material suitable, and each is composed of a 
plurality of sections, 5, 6, 7, 8, and 9, successively attached as the 
Golumn is driven down. "During this order of procédure the superin- 
cumbent weight of the building wall resists the pressure of the jack 
and ehables the latter to exert a powerful pressure in driving the 
column sections downward in the manner stated." After the necessary 
number of sections lias been forced down the jack is removed, and a 
beam, 10, is placed upon the upper end of the column, and the recess, 
3, is filled up with brickwork or other material, as at 12, to make a 
practically intégral wall. The béams, 4 and 10, and intermediate fill- 
ing, 13, constitute a pressure-resisting connection between the upper 
end of the column and the base of the old wall. In this way a perma- 
nent subfoundation is provided, which will firmly and safely support 
the old wall while excavations are being made below its original foun- 
dation. It is pointed out that two or more columns can be driven at 
the same time; that it is possible to employ an ordinary water or water 
and air jet to aid in sinking the columns; that the sections composing 
each column are made in the form of cylinders, pipes, or tubes, prefer- 
ably circular in cross-section; and that if the earth contained in the 
column is removed they may be reinforced by filling them with con- 
crète, cernent, etc., but that this is not indispensable. It is further stat- 
ed that the provision of the horizontally arranged beams is important, 
in that they render it possible for the superincumbent weight of the 
building to serve as a fulcrum or résistance for the jack, without any 
danger of cracking, splitting, or otherwise rupturing the old wall. The 
patentée points out that by his method the mass of temporary under- 
pinning braces, shoring, supports, needle beams, etc., which formerly 
obstructed the work on the new building and often interfered with the 
occupancy of the adjoining building, could be dispensed with. It is 
manifest from the description that a permanent underpinning is built 
up from solid foundation to the base of the old wall, the columns being 
sufficient in number to secure a safe subfoundation for such wall ; that 
in the process of building up thèse columns the old wall is constantly 
being sqpported by its old foundation ; and that at no time is there any 
shifting of the weight of the superstructure from old foundation to 
temporary supports and back again. 

The claims are: 

"1. The method herein described of constnicting: a subbase or foundation 
for a building wall, or other structure, which consists lu arrauging a hydrau- 
lic Jack In engagement with the base portion of the wall, and successively 
driving column sections perpendicularly into the earth until a column is form- 
ed which reaehes bed rock, or other firm substrata. then removing the jack, 
aud subsequently forniing a pressure-resisting connection between the uppet 
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end of the column and the base portion of the wall, substantially as set fortti. 

"2. The combina tion vvitli a building wall, or otlier structure, of beams in- 
sertéd Into the wall, hydraullc jacts acting agalust the beams, and column 
sections aligned with the jacks and drlven by the latter into the earth until 
bed rock, or other flrm substrata, is reached, sald wall constitutlng a résist- 
ance to the jacks whlle théy are drh'ing the column sections perpendlcularly 
into the earth, substantially as descrlbed. 

"3. The comblnation wlth a building wall, or other structure, of beams in- 
serted into the lower portion of the wall, perpendicular columns driven into 
the earth under the wall, beams arranged on the upper ends of the columns, 
and a fllling interposed between the beams on the columns and the beams in- 
serted into the wall, substantially as described. 

"4. The cohibination with a building wall, or other structure, having hori- 
zontally and vertically arranged recesses in its base portion, of perpendicular 
columns driven into the earth under the recessed portion of the wall, beams 
arranged on the upper ends of the columns, beams arranged in the horizontal 
recesses of the wall, and fillings inserted into the vertical recesses of the wall 
between the beams on the columns and the beams in the horizontal recesses, 
substantially as described." 

Claim 1 is for a method or process. So, also, is claim 3, as the use 
of the phrase "while they are driving" indicates. Evidently it does not 
refer to the completed structure, because it enumerates the jacks, and, 
as the spécification shows, they are removed before the "improved 
supports" are finished. Claims 3 and 4 are for the product of the 
process. The record is most voluminous, and if the varions points 
raised upon the hearing were separately discussed this opinion would 
be unduly expanded, without contributing anything material to the 
body of patent law. It will be sufficient to indicate the conclusions we 
hâve reached, with some brief référence to facts or argument which in- 
duced such conclusions. 

1. Claims 3 and 4 are for a building wall with its lower portion rest- 
ing upon perpendicular columns driven into the earth under the wall, 
so that the wall is supported on "stilts" which reach down to a suf- 
ficiently firm, substrata. The pressure of the wall upon the columns 
is distributed by beams inserted in the wall, so that individual bricks 
will not crack or crush under the heavy pressure to which they would 
otherwise be subjected. This building wall on stilts must be consider- 
ed as a unitary structure. The circumstance that the upper part of the 
wall (above the plane of the column tops) was first built, and after- 
wards — perhaps years afterwards — the stilts were built and connected 
with it, is not brought into thèse claims at ail. They would be infringed 
by a new wall built on cylinder stilts first driven into the earth. In 
view of the state of the prior art, we are of the opinion that such a 
structure presented no patentable novelty. If the claims be construed 
to cover only the précise détails shown in the spécification and draw- 
ings with the two sets of beams, none of them long enough to reach 
the beam supported by any adjoining column, with the brick filling in 
between the two sets of beams, etc., there is nothing in the spécification 
to show any benefit resulting from arranging the beams in that way 
rather than in any other well-known way to effect a distribution of 
pressures ; nor does the évidence indicate any utility in that particular 
combination. Claims 3 and 4, for a completed wall and subfoundation, 
must be held void. 
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2. Défendants' counsel criticises the first two claims as uncertain, 
ambiguous, and indefinite. Thèse criticisms are without merit. There 
is no évidence to show that there is something peculiar about the art 
which would make their phraseology misleading. The appHcation of 
ordinary common sensé to their interprétation discloses a perfectly 
intelHgible and apparently simple method of constructing a subbase or 
foundation for an existing building wall. A hydraulic jack is arranged 
in engagement with the base portion of the wall, and by its use column 
sections are driven perpendicularly into the earth under the wall until 
a column is formed, which rests upon bed rock or other firm substrata. 
The wall with which the jack engages constitutes the résistance which 
enables the jack to force the column sections downwards. The jacks 
are then to be removed, and pressure-resisting connection formed be- 
tween the wall and the upper ends of the columns. The second claim 
dififers from the fîrst claim by providing for the insertion of beams 
into the wall for the jacks to act against. 

3. We are not impressed by the argument that thèse claims are 
solely for the "function" of a jack, and therefore not patentable. They 
set forth a process, part of which only is per formed by a jack. Al- 
though jacks and sectional columns and the materials used are old, 
the combination is a legitimate one, and, if useful, novel, and involving 
invention, it is patentable. 

4. In view of the fact that the process of the patent was used when 
défendants' building was being constructed, but little proof is required 
to show utility, and we find sufficient in the record. 

5. In underpinning old walls, as the work was done generally in the 
prior art, there were difficulties, drawbacks, and defects which called 
for remedy. The practice was to supply a temporary support for the 
old wall, on which temporary support alone it rested for some time. 
While thus supported excavation was made beneath the old wall and 
a new foundation built up to connection with it. Thereupon the tempo- 
rary supports were removed, and the burden of the old wall laid upon 
the new foundation. This shifting of weight oiï the old foundation to 
the temporary supports and back again to the new foundation was 
likely at times to cause settling and cracks in the old structure. The 
temporary supports found their own support, not immediately below 
the wall, but outside of its Hnes, partly in the area on which the new 
building was to be erected, thus obstructing work on hand partly with- 
in the premises of the adjoining building, interfering with its occupancy 
and use. Thèse difficulties called for remedy. Much is made in argu 
ment of the advent of the lofty skyscraper as being the inducing cause 
of a change of method; but there were buildings, before the skyscrap- 
ers, with foundations going to a considérable depth below those of 
the buildings adjoining them. Any one who has dwelt in a large and 
growing city has for years seen old walls which had to be supported 
by underpinning when new work was being done alongside of them ; 
and this court will take judicial notice of the fact that years ago the 
Législature of New York passed a statute expressly to provide a way 
whereby, upon paying proper compensation, the constructor of the new 
building might enter upon the premises of his next-door neighbor and 
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use the same-f or a temporary support. There had been a sufficiently 
long demand for improved methods to justify a presumption of pat- 
entable invention, if the improved method disclosed by the patentée in 
1896 was novel, and not naturally suggested by what others had donc 
before that date. He uses no temporary support whatever. The old 
wall stands on the old foundation f rom the beginning to the end. 
Sufiicient of that old foundation is removed to allow one or more of the 
sectional columns to be sunk, completed, and connected ; and that opér- 
ation is continued until the work is completed. There is no shifting of 
weight to a temporary support and back again. Moreover, by driving 
the sectional column into the earth directly under the wall by a jack: 
engaging the base of the wall, ail necessity for any substantial intru- 
sion, either upon the area where other work is waiting to be done or 
upon the basement or- cellar of another person's building, is dispensed 
with. We are entirely satisfied that the Breuchaud method was a suf- 
ficient improvement over the prior usual and gênerai method of under- 
pinning to entitlé him to a patent therefor. 

6. The next point to be considered is whether the prior art discloses, 
among the efforts made to remedy old defects, anything which may be 
considered an anticipation, or which is so close to Breuchaud's method 
as tO'deprive it of patentable novelty. None of the patents for sinking 
caissons, shafts, etc., for cofferdams, and tunnel shields, for excavat- 
ing tunnels or for moving buildings, need be considered. It will be 
sufficient to refer to the. several instances of underpinning which de- 
fendants présent as the closest approaches to the invention of the pat- 
ent. Stilt foundations, upon which new walls are to be built, may be 
disregarded, since we haye held that claims 3 and 4 cannot be sustained. 

In constructing the American Surety Building in the city of New 
York it was necessaryto underpin the; adjoining Schermerhorn Build- 
ing. We hâve â most elaborate, and not always intelligible, descrip- 
tion of the two methods .emf>loyed for différent parts of the walh The 
experts are not altogether in accord in deducing from the testimony 
precisely what was done^ But it seems that the method employed in- 
volved the use of needle bearas and supports intruding on adjoining 
prôperty, and that the wall was first, temporarily supported, the origi- 
nal foundation removed, and afterward new and permanent shallow 
foundations built and connected to the wall. The method employed 
with thé wall of the Strauss-Meyer building in Chicago was much the 
same. The contractor who did the work testifies that it necessitated 
the removal of the goods in the basement of the adjoining building. 
The method employed in underpinning the wall of the Yarmouth City 
Hall, as described in the Engineering and Building Record of Novem- 
ber 15, 1890, consisted in sinking hollow cast-iron piles, not under the 
wall, but outside of it on each side, placing longitudinal beams on the 
tops of the columns, and upon thèse transverse beams running under 
the old wall and supported in part on the adjoining prôperty. In the 
construction of the Cable Building in this city, to support the sout\\ 
wall of No. 683 Broadway, a row of piles was driven into the ground 
south of the wall and horizontal timbers were placed on the tops of 
Ihese piles. Steel needle beams were passed through openings eut in 
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the wall; their south ends resting on the horizontal timbers, while their 
northerly ends extended entirely across the cellar of No. 633, and were 
inserted in openings in the lower part of the north wall of that building. 

The method proposed for the iinderpinning of the wall of the Alt- 
gelt Building in connection with the construction of the West Chicago 
Street Railway tunnel is selected by défendants' expert Burr as the 
closest approach to that of the patent. This was merely a proposed 
method, set forth in detailed plans and spécifications and in two papers^ 
prepared by one of the engineers who devised it. The papers were 
published in periodicals issued by the societies before which they were 
read. Upon this trial thèse engineers testified as to what they had 
intended to do in matters of détail not specified in the plans or in the 
papers. The. work was not done ; the contraCtor believing it to be less 
expensive to tear down the wall and rebuild after the tunnel was finish- 
ed. Of course, the intentions of the engineers are no part of the prior 
art. The printed publications are the only évidence we can consider 
in determining what was the contribution of the Altgelt Building meth- 
od to the prior art. They do not indicate that the supporting columns 
are to be driven down by the use of jacks, and they do show quite clear- 
ly that at one time and apparently for a considérable period the whole 
wall was to be supported temporarily on something other than its origi- 
nal foundatiou; while brick arches were being turned between the caps 
of the new columns. 

We are of the opinion that the record does not disclose a prior state 
of the art which will négative the patentable novelty of Breuchaud's 
method, which in its entirety seems never to bave been used before. 

7. As to infringement : Claims 1 and 2 both call for "hydraulic 
jacks," but the spécifications refer repeatedly to "hydraulic or other 
jacks." We think the daim covers as a fair équivalent jacks, other 
than hydraulic, which were well known at the time. The claims refer 
only to columns composed of the column sections ; but in view of the 
statement in the spécifications that, "if the earth within the tubular 
columns is removed, thèse columns may be reinforced by filling theni 
with concrète, cément, masonry, or other filling material," infringement 
is not avoided by thus filling them. The claims refer to the jacks as 
the means by which the column sections are to be driven. But the 
patentée states that ; 

"It Is possible to employ an orclinary water or water and air jet to aid 
in sinking the columns, as is usually practiced in sinking cylindrieal bodies, 
;is, for instance, in sinking caissons in preparing foundations for bridges, 
piers, and the like." 

Infringement would not be avoided by using such or similar means 
to aid the action of the jacks. The claims state that the column sec- 
tions are to be "driven into the earth" ; but in our opinion infringement 
cannot be avoided by removing the earth at the base of the column as 
it descends, so long as the jacks bearing against the old wall do the 
actual work of driving downwards. The first claim makes no mention 
of beams. It provides for an engagement of the jack with the base 
of the wall. But beams were so universally used at the time to distrib- 
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utë pressures that infringemetiti would not be avoided by the use of a 
beambetween the wall base and tliejacks. 

The work of constructing the Mutual Life Building, including the 
work of underpinning the walls of adjpining buildings, was done by 
an independent contractor, the défendant McMullen. There is nothing 
to show that he was not left free to choose any method of underpinning 
which suited him. Under thèse circumstances, the insurance company 
. cannot be held to be an infringer of the process daims. The court 
below held that it did not infringe daim 1, but did infringe daim 2; 
but, as has been indicated, both daims are for the method or process. 

As to the défendant McMullen infringement is charged as to four 
différent walls. Under the construction of the first two daims which 
has been indicated above, the work done on the walls of 16 Liberty 
Street and of 59 Cedar street was manifestly an infringement. In the 
case of the walls at 33 Liberty street and 49 Cedar street horizontal 
beams long enough to extend oVer the space to be occupied by several 
columns were inserted in recesses formed in the wall and bolted in 
place as an additional security ; but we are of the opinion that this cir- 
cumstance does not avoid infringement. Three of the columns, how- 
ever, at 49 Cedar street. Nos. 9, 11, and 17, were not driven by jacks 
operating in engagement with the base wall, and complainant concèdes 
that the work done on them was not an infringement. 

The decree is reversed, with costs of this appeal to fhe Mutual Life 
Insurance Company, and cause remanded to the Circuit Court, with 
instructions to dismiss the bill, with costs as to that company, and to 
decree against défendant McMullen for infringement of daims 1 and 
3 only, but without costs. 



SMITH & HEMENWAY OO. v. B. C. STEARNS & CO. 

(Circuit Court of Appeals, SecoBd Circuit December 15, 1908.) 

No. 110. 

Patents (§ 328*) — Vai-iditt and Infringement— Saw Guides. 

The Seavey patent, No. 022,190, for a saw guide for sawlng materlal 
to make miter joints, was not antlclpated, and, whlle showlng no great 
advance in the art, discloses patentable Invention ; alsp ?ield Infringed. 
[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 328.*] 

Appeal f rom the Circuit Court of the United States for the North- 
ern District of New York. 

For opinion below, see 160 Fed. 494. 

Robinson, Martin & Jones (Milton E. Robinson. of counsel), for 
appellant. 
Alfred Wilkinson, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYÉS, Circuit Judge. This is a suit for the infringement of pat- 
ent No. 623,190, issued March 28, 1899, upon the application of 

•Fer other oases see same topic & t numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Charles O. Seavey, for a saw guide for sawing material to make miter 
joints. Saw guides hâve largely taken the place of the old miter 
boxes. Their object — Hke that of the boxes — is to accurately guide 
a saw in cutting moldings and other strips of wood at an angle. The 
particular object of the présent invention is thus stated by the patentée : 

"By my présent invention I produce a device which can be applied to the 
stock to be sawed by nierely placing it tliereon, and which may be readily 
ad.1usted, so as to secure an exact eut at any predeterinined angle. My device 
is moreover, durable, and can be couipactly folded, so as to occupy but little 
room in a carpenter's tool chest or other place where it may be liept." 

The single claim of the patent is as follows : 

"lu a saw guide for sawing material to form miter joints, the combination 
«f a bed or frame adapted to fit the edge of the material to be sawed, a two- 
Ijart slotted standard hinged to the bed outside of the Une of the inner face 
of the bed, the parts of said standard being free above the lowest Une of 
movement allowed to the saw and joiued together below said Une, each part 
being provlded with a l^terally extending plate or frame, said plates being 
wholly separated from each other throughout, substautially as doscribed." 

The défenses are: (l)Noninfringement. (2) Want of invention in 
view of the prior art. 

The question of infringement turns upon the construction of the 
claim. If the claim requires only that the two-part slotted standard 
to which the guide plates are attached should be (1) hinged to the bed 
and (3) itself located outside the Une of the inner face of the bed, then 
infringement is obvious. If, on the other hand, the claim requires — 
as was held by the Circuit Court — that the standard should be so 
hinged or pivoted to the bed that the hinge pin or pivot is outside 
the Une of the inner face of the bed, then there is no infringement. 
The défendant bas evidently sought to copy the device of the patent, 
and yet avoid infringement by locating the pivot in its device inside 
the Une of the inner face of the bed. 

While the language of the claim is obscure, we think the former 
construction the correct one. The location of the standard was of 
importance. The location of the pivot was of no importance. It is 
, manifest that the différent locations of the pivot in the complainant's 
and defendant's devices hâve no effect upon their opération. The 
two phrases, "hinged to the bed" and "outside of the Une of the inner 
face of the bed," refer to the standard. The claim calls for a standard 
which is hinged to the bed and which is located outside of the Une of 
its inner face. The claim does not, in our opinion, require that the 
pivot should be located in any particular place. 

That this construction is the one intended by the patentée is shown 
by the spécification. While, by way of illustration, he locates the 
hinge with référence to the drawings "as at K" — a point which hap- 
pens to be outside the inner face Une of the bed — he thus defînitely 
fixes the location of the standard or post, using similar language to 
that of the claim : 

"It will be noticed that the two-part slotted post, to which the laterally 
extending plates or guides, d, are secured, is located outside of the plane 
of the inner face of the angle plate or bed, a," etc. 
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If the patent is valid, infringement is shown, and the remaining 
question is whether, in view of the prior art, the patent is valid. The 
State of the art with respect to saw guides at the time of this invention 
Mras suchthat it shows only a sHght advance over previous inventions. 
But we think it shows some advance. 

The patent which most nearly anticipâtes the patent in suit is the 
Goulding patent. Broadly speaking, the devices of the two patents 
are similar. Both embrace guides for holding a saw pivoted to a 
bed plate which is placed upon the wood to be eut. In both the bed 
plate can be placed upon the material, the saw guide adjusted to a 
predetermined angle, the saw placed in the frame of the guide, and 
the material sawed at the angle. But there are distinctions, and the 
présent patent discloses some improvements over the Goulding device. 
The deyice/of the patent is smaller and more compact than the latter. 
It is less topheavy, and will stand upon the work, while the Goulding 
device would fall off. In the Goulding device the saw must be insert- 
ed from the bottom or the end. In the Seavey device it is inserted 
from the top, and thus can more readily be put in after the device is 
placed upon the material. The Goulding construction necessarily 
limits the width of the saw blade and thé type of the saw which can 
be used., The Seavey device admits the use of any type of saw of 
any width.; 

Thèse improvements are undoubtedly slight. But they hâve been 
sufficient to induce the défendant to copy them, rather than the Gould- 
ing construction, and we are of the opinion that they disclose patent- 
able novelty. 

We find no merit in the contention of the défendant that there is a 
defect in the complainant's title. 

The decree of the Circuit Court is reversed, with costs, and the 
case remanded, with instructions to enter a decree for the complain- 
ant for an injunction, an accounting, and costs. 



H. C. GOOK OO. V. BOETTINCER. 

(Circuit Court of Appeals, Second Circuit. Deeember 15, 1908.) 

No. 139. 

Patents (§ 328*)— Validity and Infringement— Naîl Ctii-PEE. 

The Wetiger patent, No. 569,903, for a. flnger nail elipper, held not an- 
ticipated, valid, and infringed, on motion for a prelimlnary injunction. 

[Ed. Note. — For otlier cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Clifton V. Edwards and Julian S. Wooster, for appellant. 
James C. Chapin, for appellee. 

Before LACOMBE, COXE, and WARP, Circuit Judges. 

♦For otlier cases see same topic & S numbek la Dea &' Am. Digs. 1907 to date, & Rep'r Indexes. 
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WARD, Circuit Judge. In H. C. Cook Co. v. Little River Manu- 
facturing Co., 145 Fed. 348, 76 C. C. A. 233, this court sustained the 
validity of complainant's patent, dated October 30, 1896, for a finger 
nail clipper, constituted of a rigid and a spring member, on the ground 
that the short end of the lever, C, pivoted on the rigid member. A, 
and extending through a perforation in the spring member, B, im- 
parted the rigidity of the rigid member to the latter. 
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A nail clipper called the 
"Apt," in which the short 
end of the lever, 33, pivoted 
on the rigid member, 24, en- 
gaged a bail or staple, 25, on 
the inner surface of the 
spring member, 31, and so 
pulling instead of entering 
through a perforation and 
raîsing it, was held an m- 
fringement because function- 
ally identical. 

The clipper called 
the "New Apt," which 
has been enjoined in 
this case has a lever, 
17, which bears loose- 
ly upon a pin, 19, in 
the rigid member, 18, 
as a fulcrum; its end 
being fastened by a 
pin, 30, to a stud, 15, 
attached to the inner 
side of the spring 
member. 

We discover no différence functionally between the "New Apt," the 
original "Apt," and the complainant's cutter. But there bave been of- 
fered in évidence letters patent No. 324,001, dated August 11, 1886, 
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to William A. Bernard, for a tool involving, among other things, a 
nail clipper which was not before the court in the L,ittle River Case 
and is clairhed to make a great différence. Fig. 4 of this patent is as 
follows: 

It will be noticed that 
the rigidity of the rigid 
member, C, is not im- 
parted to the spring 
member, B, because the 
fulcrum of the lever, F, 
bears upon the spring 
member. In this respect, 
which was the ground 
on which the complain- 
ant's patent was sustain- 
ed in the Little River 
Case, the Bernard clipper differs from the complainant's, as well as 
from the "Apt" and the "New Apt." 

Order granting preliminary injunction affirmed. 
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EMPIRE CREAM SEPARATOR CO. T. ELECTRIC CANDT MAOH. CO. 
(Circuit Court of Appeals, Third Circuit. Jaiiuary 11, 1909.) 

No. 32. 

Patents (§ 328*)— Infeingement— Candy Machine. 

The Morrison and Wharton patent, No. 618,428, for a candy machine, 
claim 1, which covers "the combination in a candy machine of a rotative, 
perforated vessel A, A', A", C, C, and a heating attachment or burner, 
m, substantially as shown and for the purpose set forth," by so referring^ 
to the drawings makes the several parts of the vessel deslgnated by such 
letters tliereon essentlal subelements or features of the same, and. each 
being funetional, the patent Is not Infrlnged by a machine m which the 
vessel lacks any one of such features or its équivalent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 161 Fed. 553. 

Wm. H. Kenyon, for appellant. 

G. P. Ritter and F. W. Ritter, Jr., for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. In the suit below, the appellee was com- 
plainant, and charged the appellant, the défendant below, with infringe- 
ment of claim 1 of letters patent No. 618,428, granted January 31, 1899, 
to Morrison and Wharton, for a candy machine, the complainant being 
their assignée. In the spécifications of the patent, the patentées thus 
refer to their invention : 



•For other cases see same topic & \ numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r lade.'jcs 
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"Our Invention relates to improvenieiits in eaudy-niivking. or, as commonly 
cailed. 'candy macliiues,' in whicli a revolnble or rotating ]>an or yessel con- 
talning candy or melted sugar causes tlie said candy or melted sugar to form 
into niasses of thread-like or silk-lilie fllanients l)y tlie centrifugal force due to 
the rotation of tlie vessel. 

"The object of our invention is to obtain an edible produet consisting of tbe 
said filaments of melted and 'spun' sugar or candy. 

"We attain the object or design of our invention by tbe mechanism illus- 
trated in the accompanying drawings, in whicli," etc. 

The first claim of the patent — the only one hère inyolved, is as fol- 

lows : 

"(1) The combination, in a candy machine, of a rotative, perforated vessel, 
A, A', A", C, O', aud a heating attachment, or burner, m, substantially as 
shown and for the purpose set forth." 

The sole défense wras noninfringement. The défendant rested its 
case upon the complainant's proofs, and insisted below, as it insists 
hère, that the question o.f infringement is a question of the proper légal 
construction oif claim 1 of the patent in suit, and that on this question 
testimony was unnecessary. There is, therefore, no prior art in the 
case, and the meaning and extent of the claim must be ascertained from 
the language employed and the manner in which it is framed, with such 
aid as may be obtained by proper resort to the spécifications. 

The form of the claim is somewhat unusual, as the drawing of the 
patented device is incorporated therein and is a necessary part thereof. 
We hâve, then, a combination of two éléments, — a rotative perforated 
vessel, and a heating attachment or burner. But it is not every rotative 
and perforated vessel that is indicated in the claim, but only such a ro- 
tative and perforated vessel as consists of the parts or features referred 
to in the drawings by the letters A, A', A", C, and C, or the substantial 
équivalents of those features. It is not, therefore, the ordinary case 
where the question is, whether, in Yiew of the prior art, the claim can 
be narrowed so as to be saved by the référence letters. We hâve hère 
no prior art to consider, but simply the method by which the patentées 
hâve seen fit to set forth their claim. 

The rotative, perforated vessel, which constitutes one élément of 
the combination, is not designated as a segregate unit, but by spécifica- 
tion of its several parts, five in number, and each part becomes, there- 
fore, a necessary constituent in its description. In the very able and 
ingenious argument of complainant's counsel, it is urged that thèse 
référence letters in claim 1, perform the office of identifying the illus- 
tration of the complainant's device. They contend that the letters, A, 
A', A", C, and C, do no more than similar letters placed at the several 
angles of a polygon. The use of letters, however, in the latter case, 
delimit the contour of the geometrical figure described, and do not 
stand for '-itegral parts of the same, while, in the case in hand, we 
hâve the rotative perforated vessel described by five différent compo- 
nent parts of the same, and how shall we say that any one of thèse 
parts so designated is unessential to the vessel intended to be de- 
scribed ? 

It is impossible to read the claim without referring to the drawing, 
and the letters mean nothing, except as indicating parts of such draw- 
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ing. To read the daim intelligently,. thèse letters must be translatée! 
and hâve the meaning attached to them which was evidently intended 
by the framer of the claim. To understand the daim, therefore, it is 
necessary to read it as follows : 

"The cottiblnation, In a candy machine, of a rotative, perforated vessel, con- 
slstlng of a pan, A, a depending beat screen, A', a pan flange, A", a cone- 
Bhaped cover, C, wlth a curved flange, G." 

Each. of thèse parts thus indicated is necessary to the description of 
the first élément of the claim. It matters not whether we call them 
subordinate déments of the first dément, or features thereof. They 
are essential to the integrity of the device, as claimed. The patentées 
hâve chosen to so describe the fîrst dément of their combination. On 
what principle can we be asked to broaden that description, — in other 
words, to broaden the invention as described? If one of thèse features 
may be dropped without destroying the integrity of the dément claim- 
ed, why not another? As will be shown presently, ail thèse features 
are parts of the rotative, perforated vessel, and are each of them f unc- 
tional. If the flange. A", may be dropped without afifecting the iden- 
tity of the élément, why may not any other feature be so omitted? 
Why not the depending heat screen, A', or the pan. A, itsdf, or the 
inverted funnel-shaped cover, C, and curved flange, C, or any two of 
them? Courts will be libéral in so" construing a claim as to secure 
to thè patentée his real invention, but in doing so, they cannot disregard 
the form and language in which the inventer has chosen to make his 
claim. To give him nlôre than he actually daims, would import in- 
finité confusion into the administration of the patent law, as well as 
contravene the statute itsdf, 

Tuming to the defendant's machine, we find a flat, circular pan, or 
vessel, for holding the sugar, , covered by à cone-like top, terminating 
in a flange-like rim, covering the outer margin of the pan and coter- 
minous with the periphery thereof. From the outer periphery of the 
circular bottom of this pan, dépends the heat screen, and the ring burn- 
er is placed with the flame about an inch radially inward from the outer 
edge of the pan. Regarding thèse parts as équivalents of the four 
parts indicated in the claim of the patent, as A, A', C, and C, there is 
obviously lacking the fifth part designated in the said daim as the 
flange, A". This flange, A", of the patent in suit, is conspicuous in 
the drawing thereof, and is functionally described by complainant's 
expert, as follows: 

"It is clear, however, that the flange A" strengthens the curved portion of 
the rotating vessel and enables It to retain Its shape In splte ôf the centrifugal 
forces developed durlng rotation. A second f unction la tO f urnish a means 
for attaching the cyllnder A' to the rotating vessel, and thirdly, belng always 
hot durlng the opération oî the machine, the température being about the 
meltlng point of sugar, It would. If the speed of rotation Is low, keep the 
streams of candy issulng from the perforations In the ctrcumference of the 
vessel, sufflelenày warm so that they might continue to stretch durlng the 
passage across the flange A", whether narrow or wlde, to the réceptacle be- 
yond. In case of very rapid rotation this thlrd f unction would so nearly dls- 
appear as to be Inappréciable." 

The spécification only speaks of the flange receiving the filaments 
of the melted sugar cast out of the perforations pf the vessel by cen- 
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trifugal force, and passing them ofï from its extrême edge into the 
siirrounding chamber. In another place, the spécifications say : 
"The pan, A, Is essentially a bowl wlth a flange, as shown at A"." 

Another important function of the flange of the patent in suit, admit- 
ted to exist by the same expert, is that by means of it the heat screen 
is suspended at such a distance from the edge of the pan as to permit 
the flame of the ring burner to be directly vinderneath the perforations 
of the edge, so that the candy will be thrown eut thereof at its point 
of greatest liquifaction. In defendant's device owing to the fact that 
the heat screen dépends directly from the edge of the pan, the fiâmes of 
the ring burner hâve to be placed at least an inch radially inward from 
the outer edge of the pan. We find in defendant's device, no functional 
équivalent in thèse respects for the fiange A", and therefore an esseii- 
tial part of the rotative, perforated vessel, as described in claim 1, is 
vi^anting in defendant's machine. Interpreting claim 1 by its own 
terms, with such aid as can properly be sought in the spécifications, we 
can affix no other meaning thereto than that the "rotative perforated 
vessel" referred to in the claim, is not any or every such vessel, but 
one that is characterized by or consists of the parts designated in the 
drawings by the letters. A, A', A", C, and C. We cannot, therefore, 
regard the flange A" as unessential or immaterial to the invention of 
complainant, as described in its claim. 

The briefs on both sides hâve been elaborate, and the décisions re- 
ferred to are numerous and instructive. Each case dépends so much 
upon its own peculiar facts, that it would be fruitless labor to attempt 
to analyze or differentiate them. We do not think, however, that the 
conclusion at which we hâve arrived contravenes any principle estab- 
lished by such décisions. 

Finding no infringement, for the reasons stated, in the device of the 
défendant, the decree of the court below must be reversed. 



CORBETT BEOS. CO. T. REINHARDT-MEDING CX). 
(Circuit Court, D. New Jersey. January 19, 1909.) 

1. Patents (§ 81*) — Evidence as to Oeiginality ce Invention—Bubden of 

Peoof. 

In a suit for infringement of a patent for a design, wliere it is shown 
that such design was in use, and articles made in accordance with it 
were in the marltet prier to the filing of the application for the patent, 
the burden rests on the complainant to establish by clear and satisfactory 
évidence that the patentee's invention preceded the date of such use. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. g 104; Dec. Dig. 
§ 81.»] 

2. Patents (§ 78*) — Peoof of Omginal Invention— Design fob Bibbon. 

The Oorbett design patent No. 38,581, for a design for a rlbbon, lield 
void on the ground that the patentée was not the original inventer. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 99; Dec. Dig. 
I 78.*] 

•For other casée «ee same toplo & S numbeb to Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In Equity. On final hearing. 

Edward Q. Keasbey, for complainant, 
Robert W. Hardie, for défendant. 

LANNING, District Judge. This is a suit for an injunction to 
restrain an alleged infringement of design patent No. 38,581, dated 
May 21, 1907, issued to Edgar M. Corbett, and now owned by the 
complainant. It is for "a new, original and ornamental design for 
ribbons." The drawing accompanying the patent shows a ribbon with 
rows of bovvknots extending diagonally across the ribbon. The ap- 
plication for the patent was filed April 17, 1907. Ribbons of the same 
design were received from Paris and sold by the firm of Corbett, Rein- 
hardt & Co. — a firm of which the patentée was then a member — ^be- 
tween July and September, 1906. The défendant company has been 
selling riblions of the same design at least since March, 1907. 

One of the questions presented by the case is whether, assuming the 
patentability of the design, Corbett has by satisfactbry proof fixed 
the date of his invention at a time prior to April 17, 1907. That he 
is bound to do so in order to sustain his patent is clear. Prima facie, 
the date of his invention is the date of filing his application. The only 
«vidence tending to show that Corbett invented the design before its 
use by the défendant or the firm of Corbett, Reinhardt & Co. is the 
uncorroborated évidence of Corbett himself. He says that in the 
spring of 1906 he had a conversation in New York City with Mr. E. 
Grau, the Paris agent of the firm of Corbett, Reinhardt & Co. On 
■cross-examination he said: 

"To my certain knowledge I gave Mr. Grau the Idea myself personally, 
drawing on a scrap of paper the arrangement of the bowknôt, and showlng 
hlm the particular style of the weave on whlch I wlshed it placed. He 
afterwards sent me a drawing which is the same Idea that I gave him In 
the perfected form. ïhis conversation with Mr. Grau took place in New 
York. The conversation was between Mr. Grau and myself only." 

On redirect examination his testimony on this point was as follows : 
"Q. In that conversation with Mr. Grau, did you give him the idea of the 

particular form and arrangement of the bowknot? A. Yes, as near as I could 

draw it on paper. Q. "Was it the same as produced in the design? A. It was. 

Q. Was it the same as was produced by him in the completed diagramî A. 

The arrangement of the bowknots wem diagonal and runnlng np and down." 

He did not produce Mr. Grau to corroborate his statemi^nt, nor did 
he produce Mr. Grau's drawing. If Corbett invented the design at 
ail, he did it at or before the date of his conversation with Mr. Grau. 
He does not claim to hâve made the design known to any one before 
the date of that conversation. One of the witnesses whose name is 
subscribed to the drawing which accompanies the patent was George 
C. Cheney, and the patent attorneys for Corbett were Munn & Co. 
William P. Gœbel, a witness for the défendant, says that he is the 
chieî draftsman in the office of Munn & Co., and that George Cheney, 
a draftsman in his department, made the drawing for the patent in 
■suit. Presumably it was made about the time of the filing of the 
application, for Corbett himself says, in rebuttal, that he submitted 
to his patent attorneys, for use in preparing the drawing for his ap- 
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plication, a sample of bowknot ribbon made from the design which he 
had furnished to Mr. Grau. It appears, then, that the drawing of the 
patent was made abotit April 17', 1907, not from any oral or written 
instructions given by Corbett, but from a sample of ribbon that had 
been in the market at least from the early fall of 1906. Corbett con- 
tinued a member of the firm of Corbett, Reinhardt & Co. until March 
2, 1907, when that fîrm was dissolved. Just before that date he and 
others organized the complainant corporation. Six weeks later he 
filed the application for the patent in suit. While the firm of Corbett, 
Reinhardt & Co. was in existence he never claimed to be the inventer 
of the design. After the dissolution of the firm of Corbett, Reinhardt 
& Co., the défendant corporation was organized, and Reinhardt, one 
of the members of the former firm of Corbett, Reinhardt & Co., be- 
came connected with it. That corporation, as above stated, between 
the date of its organization and April 17, 1907, also sold ribbons em- 
bodying the design which the complainant corporation now claims was 
the invention of Corbett. In Clark Thread Co. v. Willimantic Linen 
Co., 140 U. S. 492, 11 Sup. Ct. 846, 35 L. Ed. 521, Mr. Justice Brad- 
ley said: 

"After Weild's patent was Introdueecl into the ciise sliowing with eertainty 
the date of its publication, and such date anterior to the issue of Conant's 
patent, it was Ineumbent upon the plaintiffs, in rebuttal, to show, if not with 
equal eertainty, yet to the satisfaction of the court, that Conant's invention 
preceded that date." 

So in this case it may be said that, as it appeared in the case that 
the design of the patent in suit was in use anterior to the date of the 
filing of the application for the patent, it was ineumbent on the com- 
plainant to show, by satisfactory proofs, that Corbett's invention pre- 
ceded the date of such use. This has not been donc. The rule con- 
cerning the burden of proof in such cases is well established. Phila- 
delphia & Trenton Railroad Co. v. Stimpson, 14 Pet. 462, 10 L. Ed. 
535 ; McCormick Harvesting Mach. Co. v. Minneapolis Harvester 
Works (C. C.) 42 Fed. 152; Standard Cartridge Co. v. Peters Car- 
tridge Co.. 77 Fed. 646, 23 C. C. A. 367 ; Bullock Electric Mfg. Co. 
V. Crocker-Wheeler Co. (C. C.) 141 Fed. 107. 

There is no corroborative proof of Corbett's statement by which he 
attempts to connect his alleged invention in the spring of 1906 with 
the Cheney drawing of April, 1907. The absence of such proof, and 
the gênerai indefiniteness of his own testimony, are insufficient to carry 
the date of his alleged invention back to the spring of 1906, or even 
to the time when the défendant and the firm of Corbett, Reinhardt & 
Co. sold ribbons embodying the design. When it becomes necessary 
for the owner of a patent to carry the date of his invention back to a 
time anterior to the date of filing the application, he must do so by 
clear and satisfactory évidence. 

The patent cannot be sustained. Without examining any of the 
other questions presented by the record of the case, the conclusion 
reached is that the bill of complaint must be dismissed, with costs. 
A decree to that efifect may be drawn. 
16G F.— 49 



770 166 FEDERAL REPORTEE. 

T. B. WOODS SONS CO. V. VALLET IRON WORKS. 
(Circuit Court, M. D. Pennsylvania. January 11, 1909.) 

1. Patents (i 310*) — Stjits fob Infringement — Pleadinq — J^Eultifabious- 

NESS. 

A blll for infringement of a patent, and also for unfair compétition in 
Imltatlng In the infringing article tlie distlnctive form of the coinplain- 
ant's pateritéd article, Is not multifarlous, when both causes of action are 
based on the same aets. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 518 ; Dec. Dig. § 
310.*] 

2. Courts (§ 290*)— Jubisoiotiow dp Fedbbal Ooubts— Bill Statinq Diïteb- 

ENT Causes of Action. 

In a suit for infringement of a patent, of whleh a fédéral court bas ju- 
rlsdiction because of the subject-matter, although the parties are citizens 
of the same state, It bas also jurisdictlon to grant relief against unfair 
compétition by imltatlng in the infringing article the distlnctive form and 
appearance of complainant's patented article. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 832; Dec. Dig. § 
290.*] 

In Equity. On demurrer to bill. 

E. J. Prindle (Arthur Wright, on the brief), for plaintifï, 

F. B. Brock, for défendant. 

ARCHBALD, District Judge. There are two causes of action, 
or at least two grounds of relief, set out in the bill. One is the in- 
fringement of letters patent, and the other unfair compétition in trade, 
in imitating the distlnctive form by which the complainant's patented 
article, as it is claimed, has become commercially known. The parties 
are both citizens of Pennsylvania, and the court, therefore, would 
hâve no jurisdiction of the charge of unfair compétition, independent 
of the fact that it has to do with the same device as to vi'hich infringe- 
ment is charged. Having acquired jurisdiction by virtue of the patent 
features of the case, is the court authorized to go on and consider 
other matters, as to which, without this, it could not take separate 
cognizance? 

A demurrer was sustained to such a bill on the ground of multifa- 
riousness in Keasby v. Philip Carey Mfg. Co. (C. C.) 113 Fed. 432, 
and in King v. Inlander (C. C.) 133 Fed. 416. But it is clear by author- 
ity that a bill which proceeds at the same time for the infringement of a 
patent and for unfair compétition with respect to the article patented 
is not open to that charge, at least where they are only différent con- 
séquences of the same act. Adee v. Peck (C. C.) 39 Fed. 209; Jaros 
Hygienic Underwear Co. v. Fleece Underwear Co. (C. C.) 60 Fed. 
622; Bail & Socket Fastener Co. v. Kohn (C. C.) 90 Fed. 664; 
Globe- Wernicke Co. v. Fred Macy Co., 119 Fed. 696, 703, 56 C. C. 
A. 304; Adam v. Folger, 120 Fed. 360, 56 C. C. A. 540; Weed v. 
Gay (C. C.) 160 Fed. 695. The real objection, if any, is that as to 
the one charge the court is without jurisdiction; as to which it must 
be conceded that, where the two are distinct and independent, the 

•For other cases see same toplo & | numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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bill cannot proceed upon both — the one, as to which the requîsites giv- 
ing jurisdiction exist, not being able to be drawn upon to help out the 
other, as to which they do not. If that was the situation hère, the 
demurrer would hâve to be sustained. 

But it is an established rule in equity that, having taken cognizance 
of a case upon any ground on which jurisdiction is given, the court 
will proceed to dispose of the whole controversy between the parties, 
even though there may be certain phases of it as to which, by them- 
selves, it would not. And that rule is applicable hère. The unfair 
compétition of which complaint is made is not a distinct and independ- 
ent act, leading to an inquiry into différent and unrelated transactions, 
constituting a separate cause of action. It is rather an aggravation of 
the infringement, by which the défendants, according to the bill, hâve 
not only copied the principle of the patented device, but the very form 
of it, taking advantage of the trade which has been worked up for it, 
and palming off their own upon the public as that of the complainants. 
It is thus merely an added feature, going along with the rest to show 
the extent and aggravated character of the infringement which the 
bill seeks to enjoin. That, at least, is the way I am inclined to look at 
it at this stage of the case, where every presumption in favor of the 
bill is to be indulged. Should I come to regard it differently later on, 
it will be easy to strike out whatever has been brought in on this ac- 
count. 

The demurrer is overruled, and the défendant is directed to answer 
over within 30 days. 



GAT et al. 7. HUDSON RIVER ELECTRIC POWER CO. et al. (two cases). 

(Circuit Court, N. D. New York. January 27, 1909.) 
Receivees (§ 119*)— Receivers' Ceetificates— Permission to Issue— Jubis- 

DICTION. 

Where a gas and electric company, tlie assets of which were heavily 
mortgaged, constituted one of several companies controlled by another 
conceru for which a receiver had been appointed, and the gas and electric 
company's plant and apparatus was in such disrepalr as to be danger- 
ous, and did not furnish adéquate service to the public as Intended, the 
court in which the receivership was pending had jurisdiction to refuse 
permission to foreclose. the mortgage and to authorize the receiver to 
ralse money by receivers' certiflcates with which to repair such plant. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 207 ; Dec. Dig. § 
119.*] 

In Equity. This is an application by the receivers of the properties 
of eight différent public service corporations, engaged in manufactur- 
ing gas and generating electricity and transmitting and supplying same 
to municipal corporations and others for lighting and power purposes, 
for authority to issue receivers' certiflcates to raise money with which 
to repair, improve, and put in working condition the plant of one of 
the subordinate défendant companies, viz., the plant of the Madison 
County Gas & Electric Company; also an application by the trust 
company to file a bill in foreclosure. 

•For other paaes see same topic & | numbee ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Abram J. Rose and George B. Curtiss, for receivers. 
James Moore, for city of Oneida. 

Morgan M. Mann, J. G. Boston, and W; E. Bennett, for certain 
défendants or interested parties in opposition to issue of certificates. 
J. G. Boston, for motion to foreclose. 
Abram J. Rose and George B. Curtiss, opposed. 

RAY, District Judge. The Madison County Gas & Electric Com- 
pany is a corporation of the state of New York engaged in manufactur- 
ing gas and generating electricity for tlie supply of tlie city of Oneida, 
N. Y., and its iniiabitants, and holds tlie sole franchise for that purpose. 
Ils plant and apparatus is badly eut of repair, and some of it is danger- 
ous for this reason. Because of this condition it is unable to supply 
the said city and its people adequately ; the supply being insufhcient, 
poor, and sometimes intermittent. This condition has been the occa- 
sion for fréquent and just complaint, especially to the Public Service 
Commission. It appears that this company in its présent condition and 
under existing circumstances is insolvent. It has no means, nor hâve 
the receivers, for repairing the plant and putting it in safe and proper 
condition, so as to perform its engagements with the people of the city 
it has undertaken to serve. Unless remédies are applied the company 
will break its contracts, and the city will be justified in granting other 
franchises, and the whole property will soon become of substantially 
no value. The property of the company is mortgaged to secure an 
issue of bonds, and thèse bondholdèrs propose, if the matter is left 
with them, to expend some $8,000 in temporary repairs which the city 
justly deems entirely inadéquate and insuificient. That city is entitled 
to adéquate service, and its interests must be considered. In doing 
this its patronage is secured, and the value of the properties of thèse 
companies preserved, and the interests of bondholdèrs, gênerai credit- 
ors, and stockholders protected and preserved, 

The trustée under the mortgage is not a party to this action, and, ap- 
pearing specially, asserts that this court has no jurisdiction of this 
company or to grant the relief sought. The city desires even a better 
plant and more extensive repairs than the receivers propose. Counsel 
for the complainants take a position utterly opposed to the interests 
of the m^in companies and the true interests to be served and ends 
and objects sought to be attained by this action. The évidence taken 
before the spécial master shows that the présent income of the com- 
pany just about pays running or operating expenses and very pressing 
temporary repairs. The payment of interest on the bonds is in default. 
The main company, Hudson River Electric Power Company, owns a 
majority of the common stock of this company, which is one of a Sys- 
tem of connected companies, one or more of which furnish power 
which others transmit and others use. There are water powers and 
steam plants to aid in the manufacture of gas and the génération of 
electricity. As a whole, kept together and properly managed, they are 
very valuable and useful to the gênerai public. Sundered, and run 
independently of each other, thèse properties would be of Httle, and 
some of them, perhaps, of no, value, and stockholders, bondholdèrs. 
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and gênerai creditors, ail the properties being mortgaged to secure is- 
sues of bonds, would suiïer vast and irréparable damage. Thèse con- 
sidérations hâve been urged on this court from the beginning, both 
orally in open court and in the papers on file. The receivers are now 
in possession of ail thèse properties, and are running them as one vast, 
connected, independent System, keeping the accounts and earnings and 
expenses separate, however, and investigating their condition, value, 
earning power, etc. Appraisers are now engaged in inventorying and 
appraising thèse properties. Under thèse conditions and existing cir- 
cumstances this court is of the opinion that the best interests of ail 
demand that the application of the receivers to issue certificates be 
granted, and that the application to foreclose the mortgage on the 
Madison County Gas & Electric Company's property be denied. 

I do not doubt the jurisdiction of this court in the premises. While 
the Madison County Gas & Electric Company is not a creditor of the 
complainants, it is an asset of the main company, which is. The inter- 
ests of ail, including the complainants, demand that thèse properties be 
kept together, at présent, at least, and that this plant of the Madison 
County Company be properly repaired and made to do efficient service. 

So ordered. 



TJNITBD STATES v. SIX HUXDRED AXD FIFTT CASES OF TOMATO 

CATSUP. 

(District Court, D. Rhode Islaiid. January 21, 1009.) 
No. 1,127. 

1. Food (§ 24*)— Pure Food Law~Condemnation— "Offal." 

A libel for condemnation of catsup, alleging that it was misbranded, in 
that it was made in part from tomato pulp sereened froui iieeliugs and 
cores, as the "offal" of tomato canninj? factorles, and not from cholce 
ripe tomatoes, etc., as stated in the labels, did not chru-ge a violation of 
the provision of the pure food law (Act Cong. Jiuie 30. 1906. c. 3915, § 7, 
par. 6, 34 Stat. 768 [U. S. Comp. St. Supp. 1907, p. 932]) relating to prépa- 
rations consisting in whole or in part of a fllthy, deconiposed, or putrid 
animal or vegetable substance ; the words "as the offal of tomato eanuing 
factories" being of no exact signification, and the word "offal" not the 
équivalent of a charge that the tomato pulp was a fllthy, deconiposed, or 
putrid vegetable substance. 

LEd. Note. — For other cases, see Food, Dec. Dig. § 24.* 

For other définitions, see Words and Phrases, vol. 6, p. 4915.] 

2. Food (§ 24*)— Pure Food Law— Misbranding— Libel. 

Where a libel to condenm food for violation of the pure food law al- 
lèges misbranding, prohibited by Act Cong. June 30, 1906, c. 301."), § 7, 34 
Stat. 768 (U. S. Comp. St. Supp. 1907, p. 930), it is essential that the libel 
should set forth the branding and facts inconsistent therewith, and, if 
there is indefiniteness in the statement, it must be removed by proof. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 24.*] 

3. Food (§ 24*)— Condemnation— Libel. 

AVhere a libel for misbranding catsup alleged that the label stated the 
catsup was made from choice ripe tomatoes, etc., when in faet it was 
made in part from tomato pulp sereened from peelings and cores as the 
offial of tomato canning factories, and not from choice rliie tomatoes, etc.. 

•For other cases see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it woulcl not be assumed, from the fact that the peelings and cores were 
not used In a tomato cannlng f actory, that they were not suitable for 
maklng tomato catsup. 

[Ed. Note. — For other cases, see Food, Dec. Dlg. § 24.*] 

4. Evidence (§ 20*)— Judicial Notice— Food Pbocesses. 

Judicial notice may be takén of the fact that screening or sifting is 
one of the processes of catsup making. 

[Ed. Note. — For other cases, see Evidence, Dec. Dlg. § 20.*] 

5. Food (§ 24*)— Condemnation— Puee Food Law— Bueden or Pboof. 

The pure food law (Act Oongi June 30, 1906, c. 8915, 34 Stat. 768 [U. 
S. Comp. St. Supp. 1907, p. 928]) provides that proeeedlngs for condemna- 
tlon shall conform to proceedings in admiralty. Admlralty rule 29 dé- 
clares that, on the taklng of a llbel prô confesso, the court shall proceed 
to hear the cause ex parte and adjudge as to law and justice shall ap- 
pertain. HeU, that- where a llbel agalnst catsup charged misbrandlng, 
in that it recited that the catsup was made form choice ripe tomatoes, 
when in fact it was made In part from tomato pulp screened from peelings 
and cores as the oflfal of tomato canning factorles, the llbel being con- 
fessed, the burden was on the government to prove that the label con- 
tained a statement which was substantially false and misleading. 

[Ed. Note. — For other cases, see Food, Dec. Dlg. § 24.*] 

Charles A. Wilson, U. S. Atty. 
William B. Greenough, for claimant. 

BROWN, District Judge. This libel prays condemnatïon of 650 
cases of tomato catsup, under Act Cong. June 30, 1906, c. 3915, 34 
Stat. 768 (U. S. Comp. St. Supp. 1907, p. 938), known as the "Pure 
Food Law." The charge is of misbranding. 

The only material part of the label is the f ollowing : 

"Made from choice ripe tomatoes, granulated sugar, selected hlgh grade 
spices, grain vinegar." 

The libel allèges that the articles are misbranded^ 

"for the reason that said catsup is made In part from tomato pulp screened 
from peelings and cores, ns the oflfal of tomato cannlng factories, and not 
from choice ripe tomatoes, granulated sugar, and selected high grade spices, 
grain vinegar, as stated in sald labels." 

It is not charged that there is a violation of section 7, par. 6, which 
relates to préparations — 

"consisting in whole or in part of a flltby, decomposed, or putrid animal or 
vegetable substance," etc. 

The sole allégation is that the label is in the above particuîars mis- 
leading and false. 

The words "as the oflfal of tomato canning factories" are not of 
exact signification. They do not charge a violation of section 7, par. 6. 
The indefinite suggestion of the word "oflfal" cannot be considered as 
the équivalent of a charge that the tomato pulp was a filthy, decom- 
posed, or putrid vegetable substance. The inconsistency, if there be 
any, must be between the statement that the catsup is "made from 
choice ripe tomatoes" and the fact that it is "made in part from tomato 
pulp, screened from peelings and cores." 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The act in question imposes criminal penalties and the forfeiture of 
the offending article. Where the charge is of misbranding, it is essen- 
tial that the Hbel should set forth the branding and facts inconsistent 
therewith. If there is indefiniteness in the statement, this indefinite- 
ness must be removed by proof. 

The mère fact that certain portions of the tomato are not used in a 
tomato canning factory does not estabhsh the fact that they are not 
suitable for the making of tomato catsup. In order to décide that the 
hbel States on its face a case of misbranding, the covirt would be re- 
quired to rule that tomato pulp, screened from peelings and cores, is 
not made from choice ripe tomatoes. 

Among the processes of catsup making which may be considered to 
be within judicial notice is the process of screening or sifting. The 
tomato is usually reduced to pulp, and that pulp made from peelings 
and cores is substantially différent from the pulp of choice ripe toma- 
toes, in catsup making, cannot be inferred from a mère interprétation 
of the language of the libel. It is especially necessary, in administering 
an act like the pure food law (however bénéficiai it may be), that there 
should be reasonable definiteness and accuracy, not only in the state- 
ment of offenses against the act, but in conceptions of what is within 
the intent of Congress and what is not within that intent. In the ad- 
ministration of such an act it is particularly essential that it should not 
be given forced or strained constructions. 

Though the claimant has not answered or contested the allégations 
of the libel, so that it may be taken pro confesso, yet it is the duty of 
the court, before entering a decree of condemnation in spite of such 
confession by default, to see that a case is made out. 

The pure food act provides that proceedings for condemnation shall 
conform as near as may be to the proceedings in admiralty. By the 
twenty-ninth admiralty rule, upon the taking of a libel pro confesso, 
"the court shall proceed to hear the cause ex parte and adjudge therein 
as to law and justice shall appertain." The rule stated in Thomson v. 
Wooster, 114 U. S. 104-111, 5 Sup. Ct. 788, 792, 29 L. Ed. 105, seems 
applicable to this proceeding: 

"The bill, when confcssed by the default of the défendant, is taken to be 
true in ail matters alleged with sufflcient certainty; but in respect to mat- 
ters not alleged with due certainty, or subjects which from their nature and 
the course of the court require an examination of détails, the obligation to 
furnish proofs rests ou the complainant." 

Ohio Central Railroad Co. v. Central Trust Co., 133 U. S. 83-90, 
10 Sup. Ct. 235, 237, 33 L,. Ed. 561, also contains language appropriate 
to proceedings upon default in condemnation proceedings : 

"A decree pro confesso is not a decree as of course according to the prayer 
of the bill, nor merely such as the complainant chooses to take it ; but it is 
made (or should be made) by the court, according to what is proper to be de- 
creed upon the statements of the bill assumed to be true. If the allégations 
are distinct and positive, they may be taken as true without proof ; but if 
they are Indeflnite, or the demand of the complainant is in its nature uncer- 
taln, the requlsite certainty mast be afforded by proof." 

The counsel for the claimant protests that nothing putrid or un- 
wholesome is contained in the catsup. He states that defendant's posi- 
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tion îs substantially that of one pleading nolo contendere, and that ît 
prefers to throw up ail claim to the goods rather than to contest the 
matter further. This, however, amounts to nothing more than a con- 
cession that what is alleged in the libel is true, with a protest against 
any objectionable significance in the word "offal." 

I consider it to be the duty of the court, before condemning prop- 
erty, to see that there is a proper basis for such condemnation ; and 
this duty is not changed by the concession of the défendant that it 
•would rather its property should be condemned than that it should be 
put to the expense of contesting the matter with the government. 

I am of the opinion that it is incumbent upon the United States to 
produce évidence to support the allégation that thèse goods are mis- 
branded, in that the label contains a substantially false and misleading 
statement. 

Where, upon the facts alleged, there can be no doubt of the sub- 
stantial and necessary inconsistency between the statements of the 
label and the actual facts, the court may proceed at once to enter a 
decree of condemnation upon the defendant's concession by def ault of 
the facts alleged, without requiring of the government further proof. 
The présent case, however, is not of that class, but requires further 
examination of détails to détermine whether the charge of misbrand- 
ing is true. 

The case may stand for ex parte hearing of proof in support of the 
libel. 



In re HARTMAJT. 

(District Court, M. D. Pennsylvania. Jannary 20. lOOD.) 

No. 1,169. 

1. Evidence (§ 461*) — Paeol Evidence— Weitten Contract— Contradiction. 

Paroi proof of facts leading up to the exécution and delivery of a 
written contract, to show the considérations moving the parties thereto, 
is not a violation of the paroi évidence rule. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. $ 2129; Dec. 
Dlg. § 461.*] 

2. Banketjptct (§ 316*) — Olaims— Contingent Liabilities. 

On dissolution of a firm consisting of the bankrupt and hls father, the 
banlicrupt executed an instrument by whlch he agreed to pay to the 
father $8,000, with Interest annually, at the banUrupt's élection, at any 
tlme durlng the father's llfe, or to hls hoirs, executors, administrators, 
or assigna within five years af ter the father's death ; the father agreeing 
not to make any disposition of any part of his estate In such a manner 
as would deprive the baukrupt of any interest or share that he or his 
heirs, executors, administrators, or asslgns might or would hâve or be 
entltled to In his estate, if he had or should die Intestate. Seld, that 
the father's clalm against the son, notwithstandlng bankruptcy had Inter- 
vened, was not a présent and enforceable llablllty, but a deferred and 
contingent one, and was therefore not a provable clalm against the son'a 
estate under Bankr. Act July 1, 1898, c. 541, § 63a (1), 30 Stat. 562, 563 
(U. S. Comp. St. 1901, p. 3447), authorizlng proof of a flxed llablllty evi- 
denced by a written Instrument absolutely owlng at the tlme of fillng the 
bankruptcy pétition, whether then payable or not. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 316.'*] 

*For otber cases see sam« toplc & S mumbbb In Dec. & Am, Digs. 1907 to date, & Rep'r Indexe! 
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In Bankruptcy. On exceptions to report of H. A. McKillip, référée, 
sur daim of I. W. Hartman. 

H. Montgomery Smith, for excepting creditors. 
H. M. Hinckley, for claimant. 
A. W. Duy, for bankrupt. 

ARCHBALD, District Judge. The question hère is whether the 
obligation which is the basis of the claim that has been proved against 
the bankrupt by his father, I. W. Hartman, was absolute or quahfied. 
This is to be judged, of course, by référence to the obHgation itself. 
But it did no violence to the rule against the contradiction of a writing 
by paroi to allow proof of the facts leading up to its being given ; thèse 
merely enabling us to better understand the considérations by which 
the parties were movèd to it. The obligation in terms is as f ollows : 

"In considération of the agreements and undertaUings herein set forth, Rob- 
ert E. Hartman liereby aeknowledges himself to be indebted to I. W. Hartman 
in the sum ôf eight thousand dollars ($8,000), to bear interest from the date 
hereof at the rate of five per eentum per annum. The sald principal debt or 
snm to be payable, at the discrétion of the said Robert E. Hartman, to the 
said I. W. Hartman during his lifetime, or five years after his death to his 
helrs. And the said Robert E. Hartman reserves the right to pay any part 
or ail of said debt during the lifetime of I. W. Hartman, or. In the event of 
his death, before it is fully paid, reserves the right or privilège to pay any 
part or ail of sald principal sum or debt to the heirs of the said I. W. Hart- 
man any time before the expiration of the said five years. 

"In considération of the foregoing obligation, and of the prompt payment 
of the annual interest thereln provided for, the said interest to be paid on 
or before the flrst day of January of each year after the date hereof, I. W. 
Hartman hereby agrées that he wIU make no disposition of ail or any part 
of his estate in any manner, by will or otherwise, so as to elïeet a change 
•n- in any vvay dejtrive the said Robert E. Hartman of any Interest or share 
That he or his heirs. executors, administrators. or assigns might or would 
liave or be entitled to in his estate as if he had or should die intestate ; 
and it is hereby agreed that the undertakings, agreements, or obligations of 
each of the parties liereto are the considération for the agreement and the 
obligation of the other party hereto as above set forth, and that this paper is 
exeeuted in duplicate — original copies, one to be held by each of the parties 
Ij.ereto. 

"In witness whereof. the parties hâve hereunto set their hands and seals 
this flrst day of January, A. D. 1902. Robt. B. Hartman. fSeal.] 

"I. W. Hartman. [Seal.]" 

"Witness présent: L. E. Waller." 

It seems from the évidence that I. W. Hartman, the présent claim- 
ant, and his son, the bankrupt, had been in business together, and the 
father wanted to withdraw. In settling up their affairs to this end, 
on January 1, 1903, the father conveyed to his son two pièces of real 
estate, together valued at $25,000, but incumbered by separate mort- 
gages to the extent of $17,500, leaving an estimated equity of $7,500, 
of which the son got the benefit in the transfer, in addition to which 
there was a book account against him of $500 in his father's favor; 
the two together making $8,000, the amount of the obligation in con- 
troversy. While the father parted with valuable property, immédiate 
payment by the son was not contemplated or required ; the son stipu- 
lating for the time specified by which, at his discrétion, he was not to 
be calkd upon until five years after his father's death, merely paying 
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interest at 5 per cent, per annum meantime. The father wanted to 
make it three years, but the son held out for five, and it was agreed to. 
The father also suggested that the son should be content with what 
he had got, and not ask anything of him by way of inheritance. But 
the son thought otherwise, and even exacted a stipulation that he 
should not be deprived of any part of his share aS heir on the death 
of his father, and again the father yielded. This was the arrange- 
ment between them, and the writing was drawn up in accordance with 
it, and the question is now as to the effect to be given to it. 

It is provided by the bankruptcy act (Act July 1, 1898, c. 541, § 63a, 
30 Stat. 562, 563 [U. S. Comp. St. 1901, p. 3447]) that: 

"Debts of the bankrupt iiiay be proved and allowed agalnst liis estate, 
which are (1) a fixed liabllity as evldenced by a judgment or an instrument in 
writing absolutely owlng at the time of the filing of the pétition against 
hlni, whether then payable or not, with any Interest thereon," etc.. or whlch 
are "(4) founded upon an open account or upon a contract express or iiuplied." 

Admittedly the claim in controversy, in order to be provable, must 
be brought within one or other of thèse heads, which in effect means 
that it must meet the requirements of the first ; for if the debt involved 
is not provable as a fixed liability, absolutely owing at the time that 
bankruptcy intervened, it can stand no better as founded on a con- 
tract, express or impHed, being clearly unenforceable as such, at this 
time. 

Did, then, the bankrupt owe his father $8,000 absolutely when the 
pétition was filed? It is to be noted as to this that, while in the obli- 
gation the bankrupt acknowledges himself indebted to his father in the 
sum named, payment other than that of interest is left entirely at his 
discrétion, both in time and amount, and whether to his father in his 
lifetime, or to his heirs after his death, except that he must pay with- 
in five years after that evetit. This and the payment of interest annual- 
ly are the only things absolute about it, and even the nonpayment of 
interest does not make the principal become due. It is, however, pay- 
able in the end, and, being fixed in amount, the act to that extent is 
satisfied. Neither is this qualified by the fact that. some part of it may 
possibly come back to the son again with the share he is to get from 
his father's property. He must first pay before he is entitled to any 
thing again, as the whole may be needed to satisf y creditors ; or, even 
if this does not prove to be the case, payment may be exacted as essen- 
tial to a proper settlement of the estate before it is. distributed. 

It is provided, however, and made a considération of the obligation, 
that if the interest stipulated for is promptly paid the father shall 
make no disposition of his estate, by will or otherwise, so as to deprive 
his son of the share to which he would be entitled as heir, if he (the 
father) died intestate. This introduces a contingency which clearly 
quahfies the obligation to pay existing outside of it. There being 
nothing but his promise to prevent the father from parting with his 
property by deed or will, to the détriment of the son, in breach of the 
agreement, not until the father is dead will the chance of this be re- 
moved, and not until then, therefore, can the liability of the son be 
regarded as absolute. The son, no doubt, may waive this, if he 
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chooses, and pay his father in his lifetime, as the agreement provides. 
But he is not bound to ; and' unless at the end the father is f ound to 
hâve performed his part of the agreement in this way, the son can 
refuse to pay, as can the trustée novi^, representing him. It may be 
that, by this construction of the agreement, the father loses the bene- 
fit of the property transferred to the son, which goes to the other 
creditors. But he took no lien, by way of mortgage or judgment, as 
he very properly might hâve done, in order to protect himself, being 
apparently content with the simple promise of his son, and the re- 
suit is no différent, therefore, from what it would hâve been, if, out- 
side of any question of bankruptcy, creditors had got judgment and 
levied on the property, which would hâve thus gone to satisfy them. 

Nor does it follow, because the son has become bankrupt, that he 
will not be able to comply, either as to the payment of the annual 
interest or the principal at the time fixed for it, thus constituting 
an anticipatory breach of the agreement, as it is designated accord- 
ing to some of the cases. In re Neff, 19 Am. Bankr. Rep. 23, 157 Fed. 
67, 84 C. C. A. 561. Indeed, being relieved of his other debts, he 
may be ail the better able to do so, for which there will be every in- 
centive, in order to save his inheritance. But, whether that shall prove 
to be the case or not, the fact remains that, as the agreement stands, 
there is no présent enforceable liability, but only a deferred and con- 
tingent one, which, according to the bankruptcy act, is nqt provable. 

The exceptions are sustained, and the case is sent back to the référée, 
with directions to disallow the claim. 



In re STKANG et al. 
(Circuit Court, S. D. New York. July 24, 1908.) 

No. 5,180. 

1. Evidence (§ .35."*) — Mémorandum— Deceased Agent. 

A mémorandum in the handwriting of a decpused clerk, aftpr proof of 
the loss of the books from whlc-h the n)eniorîuidum was made in the 
regular course of the clerk's business under the directions of his em- 
ployers, concerninç what appeared on the books of a firm indebted to 
them, proved to be in the clerk's handwritlng, was admissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1491 ; Dec. Dig. 
§ 355.*] 

2. Partnehship (§ 68*)— AssETS— Land. 

Slnce a iirm's assets need not consist solely of what Is related to or 
used in the daily transactions of the firm, the fact that title to submerged 
land stood in the name of one of the members of a flrm and was apparent- 
ly not useful in the flnn's business was not conclusive that the land did 
not in fact belong to the flrm. 

[Ed. Note. — For other cases, see Partnership, Dec. Dig. § 68.*] 

3. Evidence (§ 271*) — ^ Self-Sekving Declahations — Banketjptcy Sciied- 

ULES. 

Bankruptcy schedules eannot be regarded as the self-serving déclara- 
tions of the bankrupt. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 271.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. 

The following is the mémorandum of the District Judge, referred 
to in the opinion of the Circuit Court : 

I thlnk the Oakley mémorandum offered is admissible, after proof of loss 
of books and death of man who made the trial balance in the course of 
business, to show that there was a Spuyten Duy vel land account In the 
books of Strang & Holland Bros. From Ballard's testlmony it is probable 
that the flrm of Strang & Holland Bros, was established in 1873 ; and this, 
taken in connection with the date (March 21, 1873) asserted in the schedules, 
renders it not unlikely that the Spuyten Duyvel land was considered as 
a flrm asset on formation of the firm. 

When thèse facts and probabilitles are taken in connection with Mr. 
Cuthbert's testimony and the schedules, it is clear that the partners, by 
their books of account, by Strang's statement to creditors before bankruptcy, 
and by their schedules In bankruptcy, asserted firm ownership In this land 
under water, and the only évidence contra is the ,deed running to Strang 
alone, and the fact that the submerged land was apparently not useful in 
the wool business. But a flrm's assets need not conslst solely of what is 
related to or used in the dally transactions of the partnershlp. The question 
is, not whether the flrm could use the property, but did it, as matter of fact, 
own the property? And, if no rule of law be violated by consistent as- 
sumption and assertion of ownership, certalnly the partners knew best what 
they owned and why and how they owned It That title should be in Strang's 
name violated no rule of law. No formai transfer from him was necessary 
to vest title In the firm, and after so many years every presumptlon is in 
favor of the assertions of the schedules. 

It is error to consider those schedules as self-serving déclarations. No 
reaspn appears why Strang should not tell the truth to both firm and In- 
dlvidual creditors, and the schedule is in one aspect a solemn oath, taken 
at the Invitation of ail creditors of every class. 

Being of opinion that the schedules bave not been successfuUy impugned, 
but, on the contrary, sustalned by some independent évidence, the second ques- 
tion certlfled is answered by declarlng that the property referred to is to be 
deemed an asset of the flrm of Strang & Holland Bros. This renders it un- 
necessary to answer the flrst question. 

There will be no costs awarded. 

Henry B. Culver, for petitioner. 
John Jay McKelvey, for respondents. 

LACOMBE, Circuit Judge. I am entirely satisfied that the mémo- 
randum in the handwriting of the deceased clerk of Maitland Phelps 
& Co. was admissible in évidence. The boolcs were lost or destroyed 
years ago. This clerk was engaged in the regular course of his busi- 
ness, when, under the directions of his employers, he undertook to 
make a mémorandum of what appeared on the bocks of a firm indebt- 
ed to them. The paper proved to be in his handwriting is clearly 
within the rule. Act March 2, 1867, c. 176, 14 Stat. 517. 

I concur fully in the opinion of the district judge. Order affirmed, 
with costs. 
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MIBRS V. COLUMBIA MUT. BLIMÎ., ETC., ASS'N. 

(Circuit Court, S. D. New York. September 12, 1908.) 

Building and Loan Associations (g 42») — ^Insolvenct and Eeceivers— Al- 

LOWANCE OF CotJNSEL FEES. 

Tiie allowance of fées to counsel for complainant and for the receivers 
In insolvency proceedings against a building asaoclation considered. 

[Ed. Note. — For ottier cases, see Building and Loan Associations, Dec. 
Dig. § 42.*] 

In Equity. On exceptions to master's report. 

Russell & Winslow (Jas. B. Ludlowof counsel), for receivers. 
J. Harry HuU, for stockholders. 

LACOMBE, Circuit Judge. It appears that the investigation be- 
fore the master was conducted under circumstances which quite likely 
prevented counsel from fully presenting their views. Time was lim- 
ited, and one of them was in ill-health and unable to attend through- 
out. On examination of the record, and what is now urged, I think 
allowance to receivers' counsel should be increased $1,500. Àlthough 
it was the same counsel who instituted the suit and drew the bill of 
complaint, services in that capacity should also be compensated ; but, 
of course, thèse are limited to the préparation and service of the bill, 
since there was no défense interposed. Examination of the bill shows 
the nature and extent of thèse services, and $1,000 is not an unrea- 
sonable allowance therefor, and is allowed. In ail other respects re- 
port is confirmed. 

Exceptions overruled. 



IRONS V. SIMBON I* & GEORGE H. ROGERS. 

(Circuit Court, S. D. New York April 23, 1908.) 

cobpobations (§ 642*) — fobeign coepoeations— lxabilitt to suit— doing 
Business in State. 

A manufacturing corporation of anotlier state, wliicli malntalns a sell- 
Ing agent In New York, wltli autiiority to make binding contracts for the 
sale of Its goods, merely sending to It directions wliere to slilp, Is doing 
business in New York, and is subject to suit In tliat state. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 2520-2527; 
Dec. Dig. § 642.* 

What constltntes doIng business in state, see notes to Wagner v. J. & 
G. Meakln, 33 C. C. A> 585; Ammons v. Brunswick-Balke Collender Co., 
72 O. O. A. 622.] 

On Motion to Set Aside Service of Summons. 

Sebring & Cheney (Wingate & Cullen, of counsel), for plaintifiF. 
Ritch, Woodford, Bovee & Butcher, for défendants. 

LACOMBE, Circuit Judge. I do not understand that the New York 
représentative merely transmits ofîers to buy goods to the Connecticut 

•For other cases see same topic & 3 numbek lu Dec. & Am. Digs. 1907 ta date, & Rep'r Indexas 
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factory, where the défendant décides whether it will accept or reject 
them, but that such représentative makes binding contracta with pur- 
chasers, and sends to Connecticut merely directions where to ship the 
goods. ,If thisbe so, the case is similar to Cône v. Tuscaloosa Mfg. 
Co. (C. C.) 76 Fed. 891, and the motion must be denied. If défend- 
ant believes it can .show that the agent is a mère solicitor, who has no 
power to contract, and will pay the expenses of a hearing before a 
master to establish that fact, an order of référence will be made. 



BERWINU-WHITB COAL MINING CO. v. METROPOLITAN S. S. CO. 

AMERICAN TRUST CO. v. SAME 

(Circuit Court, D. Maine. December 26, 1908.) 

' , No. 625. ■] 

1. MAintmE Liens (§ 19*)-^Staïutoîiy Liens— Valïditt and Entorcement. 

Aet N. J. March 20, 1857 (P. L. p. 382), as amended by Act April 24, 1884 
(P. L. p. 248), which provides that ''wlienever a debt sliall be contracted 
by tlie master, owuer, agent or consignée of any shlp or vessel wlthin this 
State * * ♦ on account of any work done or materials or articles f ur- 
nished in this state for or towards the building, repalring, fltting, fur- 
nishing or equipping such ship or vessel • * * such debt shall be a 
lien upon such ship or vessel, her tackle, apparel, and furniture, and con- 
tinue to be a lien on the sa me untll paid, and shall be preferred to ail 
other liens thèreon, except mariner's wages," apiJlies to vessels owned out- 
side of the state, but the unfinished hulls of which were voluntarily 
brought otherein for co.mpletion, and gives a positive lien thereon, which 
continues until the debt is paid, and which follows them into a foreign 
jurisdlction and niay be enforced anywhere according to the rules of the 
chancery courts. 

[Ed. Note. — ^For other cases, see Maritime Liens, Dec. Dig. § 19.* 
Oreated by state lavt-s, see note to The Electron, 21 C. C. A. 21.] 

2. Maritime Liens (§ 17*)— Statutes Creating Liens— Validït*. 

The fact that such statutp makes no distinction between foreign and 
domestic vessels, and as applied to the former may as to some of Its pro- 
visions b& in contravention of the principles of the admiralty law, does 
not render it void as to any of Its provisions not so conflicting. 

[Ed. Note. — For other cases, see Maritime Liens, Dec. Dig. § 17.*] 

3. Maritime Liens (§ 19*)— TVoek and Materials E^rnished Under Single 

CONTBACT— APPOKTIONMEiiT'S AS BETWEEN SeVEEAL VESSELS. 

Where" a joint contract provided that payments shôuld be made to the 
contracter for labor and materials furnished several vessels at the actual 
cost and a percentage, with a flxed allowance for use of his machinery 
according to the amount of work done,' fteW, that under the statutes of 
New Jersey there is no inhérent dlfflculty in determining. the amount to 
be paid for labor and materials which went into each vessel, nor In ap- 
portioning the liens accordingly. 

[Ed. Note. — For other cases, sée; Maritime Liens, Dec. Dig. § 19.*] 

4. Maritimj; Liens (§ 24*^Statutoby 'Liens— Nbcessity of Crédit to Vessel. 

it Is flot essential to the validlty of a lien given by a state statute on a 
vessel for labor or material furnished in its construction that the same 
Should haye been furnished on the crédit of the vessel, w;here the statute 
doës not in tèrms require it. 

[Ed. Noté.^ — For other cases, see Maritime Liens, Cent. Dig. § 30; Dec. 

Dig. §24.*] ^ ■ . .,...;• ■ . ..^ 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



BERWIND-WHITE COAL MIN. CO. T. METEOPOLITAN S. 8. CO. 783 

6. Maritime Liens (§ 49*)— Statutoet Liens— Enfobckment— Lâches. 

One furnishlng labor and materlal for the completlon of vessels Intend- 
ed especially to be employed durlng the Summer season, atnountlng to 
over $100,000, Is not chargeaWe with lâches which defeats his rlght to 
enforce a statutory lien by extending crédit to the owner until the close 
of the flrst season durlng whleh the vessels were to be and were employed. 
[Ed. Note.— For other cases, see Maritime Liens, Cent Dlg. § 88 ; Dec. 
Dlg. § 49.*] 

6. Shipping (§ 32*)— Moetgaoes of Vessel— Oonsteuction and Opeeation— 

AITEB-ACQUIHED PrOPEETT CLAUSE. 

A mortgage glven by a steanishlp company coverlng ail the vessels It 
then ownecl and ail It should afterwards acquire cannot blnd after-acqulr- 
ed vessels as against Intervenlng equitles of Etrangers. 

[Ed. Note. — For other cases, see Shipping, Dec. Dlg. § 32.*] 

7. Maeitime Liens (§ 74*)— Stattjtoet Liens- Remédies ïoe Enfobcement. 

Under Act N. J. March 20, 1857 (P. L. p. 382), as ameuded by Act Aprll 
24, 1884 (P. L. p. 248), whlch gives a lien on a vessel for labor or ma- 
terlal furnished for Its construction in that state, to continue until pay- 
ment, and authorizes proeeedings In local tribunals for its enforcement, 
but without excluding other remédies, such lien may be enforced by a 
court of equlty In another jurisdiction, which has taken possession of and 
Is admlnisterlng the property in insolvency proeeedings against the own- 
er, or in a creditors' suit. 

[Ed. Note. — Foi other cases, see Maritime Liens, Dec. Dig. § 74.*] 

In Equity. On- pétition of W. & A. Fletcher Company to intervene. 

Harrington Putnam and Edward S. Dodge, for petitioners. 
William A. Sargent and Avery F. Cushman, for American Trust Co. 
Alfred H. Strickland, for Berwind-White Coal Mining Co. 
Coolidge & Hight, for receivers of Metropolitan S. S. Co. 

PUTNAM, Circuit Judge. This is an intervening pétition seeking 
to hâve liquidated and allowed certain claims, àmounting to about 
$140,000, which the petitioner, W. & A. Fletcher Company, maintains 
are secured by mechanics' liens on two steamers, the Harvard and the 
Yale, arising by force of the statutes of the state of New Jersey. The 
demands are for work and material furnished in the installation of 
the machinery of the two steamers as a part of their original construc- 
tion. The pétition as drawn also involved certain demands for labor 
and material furnished after the steamers were completed and pending 
their opération on the admiralty waters of the United States, so that 
such demands, if maintainable, would hâve been supported by admiral- 
ty liens ; but, so far as thèse are concerned, the pétition has been with- 
drawn, and they are not before us. Whatever there is before us is in 
no way of a maritime character, and represents labor and materials 
furnished in the state of New Jersey by the petitioner, then résident in 
New Jersey, upon thèse steamers, which were brought into New Jersey 
as hulls for the purpose of receiving the machinery in question hère. 
Therefore, notwithstanding many propositions which are urged on us, 
ail objections to the allowance of the pétition, except those to which we 
shall particularly refer, are disposed of by settled rules as established 
by the Suprême Court. The objecting parties are the complainant, an 
unsecured creditor, who instituted the proeeedings into which the pres- 

*For otber eues le* same tople ft S NTrKBn In Sec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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ent petitioner intervened, and the holder of the mortgages to which 
we will hereafter refer. 

The contract for the installation of the machinery in both steamers 
was a single one, but it provided that the work should be donc at cost 
of both labor and materials, with certain allowances in the way of 
percentages and otherwise for the bene'fit of the ccntractor, the présent 
petitioner. Consequently, there is no difSculty whatever in ascertain- 
ing precisely what benefit each steamer received under the contract, 
and how much of such benefit to each steamer remains unpaid for; 
that is, the true balance due from each steamer. Therefore, as the 
New Jersey statute is framed, no difficulty arises by reason of the con- 
tract being single. So far as this topic is concerned, the statute of 
New Jersey is in stibstance the sam.e as the statutes to which the fol- 
lowing décisions relate. As to the Maine statute, there is a conflict 
in the expressions used by the Suprême Judicial Court of that state, 
as appears by Taggard v. Buck?7jorc, 42 Me. 77, Fuller v. Nickerson, 
69 Me. 228, and Mehan v. Thompson, 71 Me. 492. îhis relates mainly 
to the question whether it is necessary to prove that the materials 
furnished actually went into the vessel on which the lien is claimed. 
The cases cited establish the proposition that, where there is a joint 
sale of materials, a lien cannot be maintained on any one vessel for the 
entire materials furnished for both vessels. There is nothing in them 
which is clearly inconsistent with the proposition we make, which is 
fully sustained, even in regard to the Maine statute, by Mr. Justice 
Curtis in The Kiersage, 2 Curt. 421, 425, Fed. Cas. No. 7,762. The 
circumstances in that case were substantially the same as they are 
hère, but Mr. Justice Curtis found no sound reason why the lien should 
not be sustained as to each vessel for the materials which actually 
went into it. The same resuit was reached under the Massachusetts 
statute in Briggs v. A Ughtboat, 7 Allen (Mass.) 287, 295; and the 
principle underlying thèse décisions and our propositions is stated in 
Van Stone v. Stillwell_ Co., 142 U. S. 128, 136, 12 Sup. Ct. 181, 183, 
35 L,. Ed. 961, where it is observed with référence to a lien on realty 
that it is not the contract which créâtes the lien, but "the use of the 
materials furnished and the work and labor expended by the contract- 
or, whereby the building becomes a part of the freehold." The under- 
lying equity is that the lien is supported by the fact that the labor and 
materials hâve actually gone into the property on which the lien is 
claimed, and increased its value. When the exact facts can be shown 
in référence thereto as they are shown in the présent case, the equity 
is clear, and the lien follows the equity. We do not understand that 
thèse propositions are disputed, but we wish to put ourselves on guard 
in référence thereto. 

The original bill in this case was filed on January 30, 1908 ; on 
February 7, 1908, interlocutory receivers were appointed on the orig- 
inal bill ; on March 14, 1908, a cross-bill of the American Trust Com- 
pany, the mortgagee, was filed by leave of court, and on the same day 
the receivership was extended to the cross-bill. Immediately after the 
bill was filed, an ancillary bill was filed in the Circuit Court for the 
District of Massachusetts, and ancillary orders appointing receivers 
entered there. When the bill was filed and the receivers were appoint- 
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ed, the two steamers were at South Boston in the District of Massa- 
chusetts, being eut of employment and laid up for the winter. By 
virtue of a formai order entered after the pétition for the receiver was 
filed, the United States marshal for the District of Massachusetts took 
possession of the steamers in question in behalf of the court for the 
purpose of protecting the same from interférence. Upon the appoint- 
ment of the receivers, possession of the two steamers was surrendered 
to them, and it has ever since been retained by them. 

Thus it will appear that, when the rights of the court and its of- 
ficers attached at the commencement of the présent proceedings, the 
steamers were entirely outside the jurisdiction of the state of New 
Jersey, not only theoretically, but as a matter of fact; so that, if the 
statutes of New Jersey provided only "a privilège of arresting the 
vessel for the debt," to use the words of Mr. Justice Curtis, hereafter 
cited, it was not effectuai until an attachment was made. Such a rem- 
edy is of such a nature that it could be enforced only against property 
situated within the jurisdiction of the courts of that state. Therefore, 
if the rights of the petitioner were of that character, it would follow 
inevitably that, as the steamers at the lirriC the bill in equity before us 
was filed were laid up outside the jurisdiction of the courts of New 
Jersey, the pttitioner had no interest v^hich any foreign court is bound 
to respect. Therefore, we hâve to consider the nature of the lien 
given by the statute in question. 

Aside from this question, we refer to the décision of the Circuit 
Court of Appeals for this circuit in Commonwealth Roofing Co. v.. 
North American Trust Co., 135 Fed. 984, 988, and 989, 68 C. C. A. 
418, passed down on February 28, 1905, as establishing the proposi- 
tion that if, at the time the bills before us were filed, there was rest- 
ing on those steamers or either of them an inchoate lien of any char- 
acter, it is the duty of this court to give it fruition. 

Returning, therefore, to the investigation of the character of the 
lien in this case, the first section of the statute on which the petitioner 
relies, approved March 20, 1857 (P. L. p. 383), as amended by the 
act approved April 24, 1884 (P. L,. p. 348), reads as follows: 

"1. Be it enactecl by the Senate and General Assembly of the State of 
Xew Jersey, that whenever a debt shall be contracted by the master, owner, 
agent, or consignée of any shlp or vessel, within this state, for either of the 
foUowlng purposes: 

"(1) On account of any work done, or materlals or articles furnished In 
this state, for or towards the building, repairlng, fitting, furnlshing or equlp- 
plng such shlp or vessel ; 

"(2) For such supplies, provisions and stores furnished within this state 
for the use of such shlp or vessel at the time when the same were furnished ; 

"(3) On account of the towing of such ship or vessel, the wharfage of such 
shlp or vessel, and the expenses of keeplng such shlp or vessel in port, in- 
cludlng expenses Incurred in takiug care of and employing persons to watch 
such shlp or vessel ; such debt shail be a lien upon such shlp or vessel, her 
tackle, apparel and furniture, and continue to be a lien on the same untU 
paid, and shall be preferred to ail other liens thereon, except marlner's 
wages." 

This is the entirety of the first section of the act to which we refer. 
Its phraseology is positive. It gives a positive lien on property which 
was within the jurisdiction of the state of New Jersey for labor and 
166 P.— 50 
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materials there furnished. This lien continues until the debt is paid. 
Did the statute thus vest an interest in behalf of the petitioner in the 
two vessels in question which f ollowed them wherever they might go, 
even though into a foreign jurisdiction? 

Wé perceive no question of the power of the Législature of New 
Jersey to regulate the title of property brought within its jurisdiction, 
and, as an incident thereto, to impose a lien which will attach with the 
same effect as though an expressly agreed lien had been established by 
the parties involved. The authority of Législatures over personal 
assets which hâve a locality elsewhere than at the domicile of the 
owner is effectively illustrated by the late décisions of the Suprême 
Court asserting the power of local taxation with référence thereto, 
even, under exceptional circumstances, with référence to vessels en- 
gaged in interstate commerce. New Orléans v. Stempel, 175 U. S. 
309, 20 Sup. et. 110, 44 L. Ed. 174; Old Dominion Steamship Com- 
pany V. Virginia, 198 U. S. 399, 25 Sup. Ct. 686, 49 L. Ed. 1059 ; 
Union Refrigerator Company v. Kentucky, 199 U. S. 194, 26 Sup. 
Ct. 36, 30 L. Ed. 150 ; Ayer & Lord Company v. Kentucky, 203 U. 
S. 409, 26 Sup. Ct. 679, 50 L- Ed. 1082. It is also illustrated with réf- 
érence to liens for boomage charges regardless of the domiciles of the 
owners of logs, as shown in Lindsay Company v. MuUen, 176 U. S. 
126, 20 Sup; Ct. 325, 44 L. Ed. 400, and elsewhere. It is also very 
effectively illustrated in the class of cases of which Green v. Van Bus- 
kirk, 7 Wall. 139, 19 L. Ed. 109, is one, where security on movable 
property like iron safes, obtained at the domicile of the parties, in ac- 
cordance with the laws of that domicile where the property had its 
locns, is imperiled by the removal of the property to another state, 
where particular forms of giving security are required by statute. 
The gênerai rule applicable hère is stated in Walworth v. Harris, 129 
U. S. 355, 364, 9 Sup. Ct. 340, 343, 33 L. Ed. 712, by a citation as 
follows: 

"If a person sends his property wlthln a jurisdiction différent from that 
where he résides, lie impliedly submlts it to tîie rules and régulations eu- 
forced In the country where he places It." 

The case last cited not only recognizes the rule that the owners of 
the hulls of the Harvard and Yale submitted themselves to the laws 
of New Jersey with référence to the liens in question by sending the 
hulls there, but it also points eut by implication that the liens thus 
acquired, when acquired, follow the property into the jurisdiction of 
other States than New Jersey, subject to certain qualifications, which 
qualifications do not exist at bar. Walworth v. Harris related to a 
cotton crop which, by the statutes of Arkansas, where the cotton was 
grown, was. subjected to a lien in behalf of the landlord of the demised 
premises on which it was produced, securing rent. The cotton, after 
it was baled, was shipped with the consent, express or implied, of 
ail interested in it to New Orléans, where it came into the hands of a 
broker, and where, according to the laws of Louisiana, it was sub- 
jected to a lien in his hands for his brokerage and charges. The opin- 
ion ail through assumes that, except for the spécial limitations arising 
out of the laws of Louisiana, the lien imposed by the statute of Ar- 
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kansas foUowed the cotton to New Orléans; in fact, except for that 
assumption, the case would not hâve arisen, and there would hâve 
been no occasion for the opinion. Therefore, that assumption Ues 
at the bottom of the whole. At pages 361 and 363 of 129 U. S., and 
page 341 of 9 Sup. Ct. (32 L. Ed. 712), the opinion says that the 
broker received the cotton "without any other obligation to account 
for the rent, or any other lien upon it, except such as would arise from 
the fact that such lien existed in Arkansas." This is undoubtedly a 
clear admission that the lien, although created by statute, continued 
to follow the cotton. Of course, though created by statute, the stat- 
ute rested, as in the case at bar, on an implied contract between the 
parties in Arkansas. The opinion then observes that the laws of the 
two States difïer on this subject, quotes the statutes of Arkansas, and 
then it quotes the Revised Code of Louisiana, giving the factor the 
implied pledge to which we hâve referred. It goes on, at the foot of 
page 362 and top of page 363 of 129 U. S., and page 342 of 9 Sup. 
Ct. (32 L. Ed. 712), to observe that the question was that of the con- 
flicting rights of parties claiming under the laws of two différent 
States, "each of which sustains the claims of the party residing in it" ; 
and then follows the rule of Green v. Van Buskirk, which we hâve 
already cited, as it first appeared in 5 Wall. 307, 18 L. Ed. 599. In- 
asmuch as there are no conflicting statutory provisions, or other con- 
flict in the laws, as between New Jersey, where the work of construc- 
tion was performed, and Maine, which is the domicile of the Metro- 
politan Steamship Company, the gênerai owner of the steamers, and 
Massachusetts, where the steamers were when the proceedings com- 
menced, and inasmuch, rather, as it may be said with référence to liens 
of this character that the statutory Systems of the three states are in 
harmony, it follows that there is no such conflict as there was in Wal- 
worth V. Harris to impugn the lien asserted before us. On the other 
hand, Walworth v. Harris goes far toward sustaining the positions 
of the petitioner; which positions will also be found to be much 
strengthened when we corne to examine the character of the lien which 
the petitioner asserts. 

It is true that the respondents rely on the words "within this state," 
found in the statute before us, and claim that their true interprétation 
is to limit the statute to domestic vessels. On the other hand, it is so 
clear that they relate only to the place where the work is donc, or the 
materials . furnished, that we need merely state that the proposition is 
made. Therefore, as the language of the statute is positive in ail 
particulars, it results that there seems to be no logical reason why the 
lien in question should not be regarded as having extraterritorial ef- 
fect. No décisions of the courts of New Jersey hâve been brought 
to our attention determining this question, and we are therefore com- 
pelled to look elsewhere. Mr. Justice Curtis considered the eft'ect of a 
similar statute in Maine, differing from the statute of New Jersey on- 
ly in that it contained some express provisions which required subsé- 
quent technical proceedings within a limited time to perfect the lien. 
In New Jersey nothing of this character is found. Even with the lim- 
itations found in the Maine statutes in The Young Mechanic, 2 Curt. 
404, 414, Fèd. Cas. No. 18,180, Mr. Justice Curtis, after great atten- 
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tion to the question, held, that the lien conferred by the local law was 
an "existing incumbrance" on the vessel. That this was a positive and 
substantial conclusion appears from various statements. It is true that 
he entertained the view, which then largely permeated the profession, 
to the effect that, although the lien was one in référence to the construc- 
tion of a vessel, it might be enforced in admiralty ; but in his investiga- 
tion he threw aside that proposition, and came to the conclusion we 
hâve stated independently thereof. He described fully the lien for 
repairs recognized by the admiralty law, and showed that it is, as is 
now fully recognized, a jus in re, something which foUows the vessel 
everywhere. He distinctly, at pages 413 and 413 of 3 Curt., and Fed. 
Cas. No. 18,180, contravened the proposition to the effect that the stat- 
tttory lien was only a "privilège to arrest the vessel for the debt." He 
also pointed out, at page 405 of 2 Curt., and Fed. Cas. No. 18,180, that, 
while the statute in granting the lien on domestic vessels did not define 
the term "lien," yet the sound rules of construction required him to 
say that the word "was intended to be employed in the same sensé in 
which it had been previously known and used," and that "the right or 
interest which it désignâtes is the same right or interest which labor- 
ers and materialmen had possessed in foreign vessels." Then fol- 
lows the conclusion at page 414 of 3 Curt., and Fed. Cas. No. 18,180, 
as we hâve already stated, namely, that the statutory lien in question 
"was an existing incumbrance on the vessel." 

This exposition by Mr. Justice Curtis of the nature of the statutory 
lien arising from the construction of a seagoing vessel has, so far as 
brought to our attention, never been contravened by any fédéral au- 
thority superior to or équivalent with that of the court in which he sat. 
The Circuit Court of Appeals for the Third Circuit, while considering 
a Pennsylvania statute of like character to that before us, in The 
Vigilant, 151 Fed. 747, 753, 754, 81 C. C. A. 371, in January, 1907, 
dwelt at length on thèse observations of Mr. Justice Curtis, and evi- 
dently approved them throughout. Sitting where he sat in 1855, we 
are unable to perceive why his view should not be followed to its fuU- 
est extent, and why we should not hold that the lien given by the stat- 
ute of New Jersey bound the property, and gave a spécifie interest in 
it which might be enforced anywhere according to the rules of the 
chancery courts, and which therefore existed when the présent bill 
was filed, notwithstanding the vessels were then in this circuit and 
Tiot in the state of New Jersey. 

After this gênerai statement, we are in a position to examine gener- 
ally the authorities with référence to the topic we are discussing. As 
we hâve already said, there are no décisions of the courts of New Jer- 
sey which assist us hère. It is not necessary that we should go through 
them in détail and point out this fact. We need only say that, after 
€xamining them ail, we pass them by. 

As to the gênerai proposition which we hâve stated with référence 
to the power of New Jersey to impose a lien on property within its 
jurisdiction which shall follow it outside of its jurisdiction, the au- 
thorities clearly establish this proposition as to the property domiciled 
within that state ; that is, property the locus of whose ownership was 
there. The Circuit Court of Appeals for this circuit, in The Iris, 100 
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Fed. 10-1, 105, and 112, 40 C. C. A. 301, sqtiarely support this proposi- 
tion with regard to property thus domiciled; that is, with référence 
to domestic vessels. Farther than that the authoritative décisions do 
not expressly go. No court seems to hâve had any occasion to con- 
sider in this respect any distinction between domestic vessels and ves- 
sels under construction voluntarily brought within the jurisdiction ; 
but the rules applicable to this class of questions seem to be of such 
a character as to shut out subsidiary distinctions of this nature. The 
power of every state, so far as not restrained by the Constitution of the 
United States, over property freely brought within its jurisdiction, not 
merely for transit through it, cannot ordinarily be questioned ; and it 
seems a violent proposition that the lien law with référence to con- 
struction of vessels is not as effective on one in process of building in 
Kittery, the owner of which résides in Portsmouth, as with référence 
to a similar vessel the owner of which résides within the borders of this 
state. 

It is true that in Cuddy v. Clément (decided by the Circuit Court of 
Appeals for this circuit on January 16, 1903) 113 Fed. 454, 463, 51 
C. C. A. 288, référence was made to the suggestion that the Ohio stat- 
ute furnishing liens was limited in its intent to domestic vessels; but 
the décision was not allowed in any way to turn on that suggestion. It 
is also true that, so far as any state statute may hâve référence to any 
work donc on a foreign vessel, it is inefïective, because, if it contra- 
venes in any respect the régulations known to the admiralty law, it 
would be wholly invalid ; and, if it does not contravene them, it would 
simply be a useless enactment. The Roanoke, 189 U. S. 185, 23 Sup. 
Ct. 491, 47 L. Ed. 770. What we hâve to deal with hère, however, 
was not a foreign vessel in any légal sensé of the word, although owned 
out of the state of New Jersey. The Harvard and the Yale never had 
become vessels in the sensé of the admiralty law, and the question with 
référence to the power of the state to affect them with liens, with the 
implied consent of the owner who voluntarily brought the hulls into 
the state and subjected them to the opération of the statute, is the same 
which would apply to any other personal property not sailing the océan 
or engaged in transportation of any character. 

The suggestion has been made orally that a statute of so sweeping 
a character as this at bar, which undertakes to provide for liens for re- 
pairs and supplies to every kind of a vessel, which, of course, includes 
a foreign vessel, and points out a remedy therefor, is at least void in 
part, because in conflict with the principles of the fédéral admiralty, 
and is, therefore, void in toto. This is in harmony with the sugges- 
tion which was made at the top of page 523 in The Edith, 94 U. S. 
51-8, 24 E. Ed. 167. At one time, and also in some state courts, sug- 
gestions of this character hâve been accepted as effectuai ; but this has 
never occurred in the local courts of New Jersey, and has been en- 
tirely disregarded of late years in the fédéral tribunals. Some of thèse 
statutes,iike the statute, in considération in Cuddy v. Clément, already 
referred to, were passed long before the présent admiralty rules were 
settled by the Suprême Court; and some of them were passed even be- 
fore it was determined that the fédéral courts had maritime jurisdiction 
over the Great Lakes. They were perhaps applicable to ail conditions 
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as understood when they were enacted, though now in part void as con- 
flicting with the maritime jurisdictioti of the fédéral courts. It is a 
severe rule which undertakes to hold a statute totally void when it only 
fails in certain applications, and much more harsh to apply this rule to 
the class of lien statutes which originated as we hâve said. In the stat- 
ute under considération there is no indication, express or implied, of 
any purpose that it should stand as a whole or fall as a whole. This 
particular statute has not been passed on, so far as the case before us 
is concerned, by any court of authority, as we hâve already said. Ed- 
wards V. ElKôtt, 31 Wall. 532, 33 h. Ed. 487, has been cited to us as ap- 
plicable on this particular point; but it is of no avail. On the other handy 
the Illinois statute, which was as broad as the New Jersey statute, and 
which by its ternis applied to "every sailing vessel," etc., was sus- 
tained, so far as it was in question, in The J. E. Rumbell, 148 U. S. 1, 
13, 19, 13 Bup. et. 498, 37 h. Ed. 345. There was a thorough discus- 
sion by the Circuit Court of Appeals for the Third Circuit of a like 
Pennsylvania Statute in The Vigilant, 151 Fed. 747, 81 C. C. A. 371, 
ubi supra, and the statute was sustained for the purposes then before 
the court. The latest illustration of the rule that a statute may be had 
in part and gbod in part is of a striking character. Berea Collège v. 

Kentucky, 211 U. S. 45, 54, 29 Sup. Ct. 33, 53 L. Ed. . We find 

nothing now âuthoritative in the décisions of the fédéral courts which 
would justify us in rejecting the entire statute before us because of any 
suggestion of this character. 

Of course, the suggestion of inconvenience is made as to giving stat- 
utory liens of the character in question effect over so broad a territory 
concerning perhaps to a very serious extent innocent parties. That 
this, however, is not a sufficient objection is plain, because the same 
objection appliès to ail ptovisions of 'statutory or admiralty law giving 
unrecôrded liens for supplies or repairs. It would not be denied that, 
if thèse steamers had come into New Jersey for repairs which might 
wéll hâve involved vastly morë than the amounts involved hère, the 
liens would hâve held gôod ail over the world. Therefore, as we hâve 
said, this objection cannot be a valid oUe. In each case innocent par- 
ties hâve only two resorts. One is, to trace so far as possible the his- 
tory of the vessel with référence to her construction or repairs; the 
other is reliance on the warranty of the persons with whom they deal. 
Of course, there is always the relief which cornes in such cases, as much 
with référence to contracts for construction as contracts for repairs, 
arising from lapse of time. In the présent case, the records shows that 
no party concerned in making the mortgages in question hère made any 
inquiries in regard to the history of the steamers ; so that, while there 
are undoubtedly innocent bondholders, apparently none were misled 
into any difficulties which could not hâve been avoided by reasonable 
inquiries. Tndeed, on cross-examinatipn, Mr. Bowenj'who was exam- 
ined in behalf of the American Trust Company, and who was secrè- 
tary of that corporation, testified'that, when the mortgages were taken, 
that corporation, which is the mortgâgee, made, so far as he knew, no 
inquiries about unpaid debts or liens; and he gave other detailed in- 
formation establishîng the proposition that no investigation was made 
with référence to the topic before u6, except to secure a certificate from 
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the Metropolitan Steamship Company, particularly as to the mère 
matter of cost, containing, however, the significant assurance that the 
title "has been, or will be, vested in you free and clear from ail liens 
and incumbrances." Evidently, so far from lulling the mortgagee to 
sleep, this certificate was a distinct notice of the existing liens. How- 
ever, we refer to the testimony of Mr. Bowen, not because that or the 
certificate are, without something else, material to this case, but sim- 
ply to illustrate our propositions. 

A point has been made that there is no évidence in this case tend- 
ing to show that the work and materials furnished by the petitioner 
were furnished on the crédit of the vessels. It is true that, when re- 
liance is placed on a local statute to establish an admiralty lien for re- 
pairs and supplies furnished to a domestic vessel, the lien can be main- 
tained only on the same principles, and according to the same rules, 
vvhich affect the ordinary maritime lien. Therefore, in such a case, it 
must be shown, either by express évidence or by presumption, that 
crédit was given the vessel. On the other hand, as decided by the 
Circuit Court of Appeals for this Circuit in The Iris, 100 Fed. 104, 
40 C. C. A. 301, where a lien is not an admiralty lien in the proper 
sensé of the word, but is given for work or materials furnished in the 
construction of a vessel, it is sufficient at the outset that the terms of 
the statute were complied with ; that is to say, that the work or ma- 
terials were furnished and went into the vessel. This décision was 
approved at page 753 of The Vigilant, 151 Fed. 747, 81 C. C. A. 371, 
ubi supra. On this point there is no essential différence in the statu- 
tory provisions between those in The Iris and those in the case now 
beforeus; so that the rule laid down in The Iris applies hère, and 
establishes as a matter of fact that a lien was secured by the statutes 
of New Jersey. The rule is the same in New York. Mott v. Lansing, 
57 N. Y. 112, and subséquent cases. 

The respondents claim that the petitioner has lost its right to pro- 
ceed on this pétition by reason of estoppel, waiver, or lâches. On its 
face, their position about thèse propositions is a weak one, because, al- 
though to a certain extent estoppel, waiver, and lâches run into each 
other, yet they belong to différent departments of the law, while the 
respondents develop none of them efficiently and distinctly, but pro- 
ceed as though on the hope that somewhere between the three there is 
a défense. Estoppel is an independent topic in the law governed by 
technical rules, and the respondents' case clearly lacks the éléments re- 
quired by those rules. 

There is absolutely no basis for the défense of lâches. The peti- 
tioner's contract on the Yale was completed on June 29, 1907, and 
the same day she left its yard ; that on the Harvard was completed 
on September 8, 1907, and the same day she left the yard. The sea- 
son for the work of the Yale and the Harvard on their line between 
Boston and New York City was in the summer and early autumn. Cer- 
tainly it cannot be maintained that the petitioner was guilty of lâches 
because it allowed the steamers to make out their season, which had 
so little time to run, and during which, with the enormous earnings 
of thèse vessels, they had a reasonable expectancy of making more 
than sufficient to cover the expenses of opération and the amounts 
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due th'e petitioner. In addition to this, the Metropolitan Steamship 
Company, for whom the Yalé and the Harvard wère built, had solicited 
and received leniency in the form of a note for $35,000, payable on 
the Ist day of Novembér, 1907. Under the circumstances, there 
could be no charge of lâches arising from delay to the close of the sea- 
son, which occurred qUite contemporaneously with the coming due of 
the note referred to. Ail that took place in this connection at any time 
before the winter of 1907-08 was only an ordinary leniency, the refusai 
of which would hâve been unreasonable and harsh. 

The bill in this case was filed on January 39, 1908, and the prelimi- 
nary order was made on the same day, securing the practical posses- 
sion in the court of the steamers in question, foUowed by the appoint- 
ment of receivers on the 4th day of the next month. We hâve 
shown that, according to the décisions, and on principle, the lien in 
this case, although not maritime, is akin thereto, and opérâtes as a 
jus in re; and no maritime lien has ever been regarded as lost by de- 
lay no longer than that which occurred hère, unless under exceptional 
circumstances, even withbut the just expectation of the leniency given 
hère, as we hâve pointed out. We see no basis for the défense of 
lâches. 

The défense of waiver is apparently urged from several différent 
aspects. Of course, one aspect would be constituted by the f acts 
which we hâve stated pro and con with référence to lâches; but that 
aspect is already disposed of. Another aspect is that the petitioner 
waived the liens by allowing the vessels to go to sea, more especially 
by allowing them to go out of the jurisdiction. We hâve fully covered 
this proposition in our discussions of the nature of the liens. Although 
not speaking of a lien arising out of the construction of a vessel, yet, 
in discussing the effect of a statute of Pennsylvania like that at bar 
within the district of New Jersey, Judge Gray, speaking in behalf of 
the Court of Appeals for the Third Circuit, in The Vigilant, 151 Fed. 
753, 754, 81 C. C. A. 371, 378, already cited, refers generally to the 
f act that vessels are wanderers, and adds : 

"Tlie lien created by the state statutes would be of llttle value if It ceased 
to exist whenever the ship chose to sail beyond the limits of the state." 

The pith of the statute in this case is given at page 749 of 151 Fed., 
and page 373 of 81 C. C. A., and evidently the learned judge, in this 
observation we hâve cited, makes no distinction, so far as any ques- 
tion we hâve before us is concerned, between work of construction 
and liens for i-epairs or supphes. Of course, in view of the long line 
of authorities settling the rule to the contrary, it would not be con- 
tended that the taking of the note or notes we hâve referred to effected 
a waiver. Therefore, so far as this subdivision is concerned, we find 
neither authority nor principle to sustain the respondents. 

The other proposition with référence to the question of waiver is 
that the petitioner impliedly or expressly assented to a mortgage being 
given, containing fuU covenants of title, without objection. This dé- 
fense would ordinarily arise under the rule of estoppel, but, as we hâve 
said, there is no proof hère of any such "standing by" as is relied on in 
order to sustain that particular défense. The most that seems to be 
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proven is that the petitioner knew in a gênerai way that there was a 
mortgage, or was to be a mortgage, and yet failed to notify anybody 
of its daim of priority. There seems to hâve been, a gênerai mortgage 
given by the Metropolitan Steamship Company in 1905, vvhich covered 
ail the boats it then had, and provided that it should attach to boats 
afterwards acquired. Of course, at common law, the several boats 
were properties of a character too distinct and independent to be 
reached in advance by any such stipulation. Thé rule which sometimes 
is applied at common law to replenishing stock of goods, and some- 
times to incidents of a franchise, whether it be in rolling stock or other 
subordinate properties, involves a Connecting thread which is lacking 
hère. Even if such a stipulation could be enforced in equity, as per- 
haps it might be in case of a remedy being seasonably asked for, it 
cannot, according to well-settled rules, be enforced as against inter- 
vening equities of strangers. This is the gênerai rule where no statute 
intervenes. Bear Lake Company v. Garland, 164 U. S. 1, 21, 17 Sup. 
Ct. 7, 41 h. Ed. 337. The equity of the petitioner would rise at least 
as high as the equity of the mortgagee under this original mortgage. 

The mortgages on which the respondents particularly rely are the 
supplemental mortgages made in accordance with the terms of the 
original mortgage, one of which was on the Yale, given May 25, 
1907, and the other of which was on the Harvard, given August 14, 
1907. It will be seen that both of thèse were before the petitioner's 
contracts were respectively fînished, and, therefore, before the peti- 
tioner had any rights which it could en force. Certain évidence of wit- 
nesses is relied on by the respondents, among which is the following, 
appearing in the cross-examination of Mr. Fletcher: 

"Cross-Int. 128. Did you know, or did you at any tinie hear, that the 
Harvard and Yale, when completed, were to be mortgaged to secure bonds V 
Ans. Why, generally, yes. That is castomary." 

Proof of this character is, of course, ineffectuai. It does not appear 
that the petitioner knew, or was called on to investigate, the terms of 
the mortgage or the relations of the parties thereto, or to take any 
action in regard to it, pro or con. Ail that we find further on the topic 
is in the cross-examination of Mr. Austin, gênerai manager of the 
steamers of the Metropolitan. Steamship Company, to the effect that 
"it was understood" between Mr. Fletcher and himself that the work 
should be hastened in order that the bonds might be gotten out ; and 
that it was also "generally understood with Mr. Fletcher" that bonds 
were to be issued, although he disavows any recollection of any state- 
ment to that effect. Nothing said by a witness of this character is, 
of course, évidence according to the rules of law; and ail the proof s 
taken together with regard to any knowledge or understanding on the 
part of the petitioner with référence to any mortgage actually made 
or proposed amount to nothing in the law. At the most, ail is only 
a part of a loose understanding that the petitioner had some knowledge 
that the Metropolitan Steamship Company had financed its opérations, 
and expected to meet ail its floating liabilities. 

We are forced to consider the bearing on this pétition of Globe 
Company v. Walker, 210 U. S. 356, 28 Sup. Ct. 726, 52 L. Ed. 1096. 
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The rule, as it' has continued to be practiced with référence to the 
remedy whére the right is given by statute, is that stated in 1830 in 
Barden v. Crocker, 10 Pick. (Mass.) 383, 389, as foUows: 

"The distinction to be taken Is wliere a statute does not vest a rlgtit in 
a person, but only proUiblts tlie doing of some act under a penalty. In siicli 
a case the party violating the statute is liable to the penalty only ; but where 
a right of property is vested in conséquence of the statute, it is to be viudi- 
eated by the common law, unless the statute confines the remedy to the 
penalty." ' 

In this case, the New Jersey statute conforms exactly to the phrase- 
ology ôf the last portion of the paragraph quoted. The statute gives, 
as we hâve already said, in the fîrst section an absolute lien for per- 
petuity, or until payment, and the foUowing sections, without contain- 
ing any expressions whatever confining the remedy to that provided 
by those sections, or without any language excluding any other remedy, 
authorize in a local tribunal proceedings very much akin to a bill in 
equity. The distinction made in Barden v. Crocker, which has been 
so extensively practiced on, is between pénal législation and législation 
giving civil rights; but in Globe Company v. Walker that distinction 
seems to be done away with. That relates to the copyright statutes, 
on which, according to the décisions of the Suprême Court of the 
United States, the rights of the author dépend exclusively. That 
statute was constructed on the same principle as the statutes referred 
to in Barden v. Crocker and the New Jersey statute under considéra- 
tion hère. Nevertheless, the Suprême Court held that the remedy 
given by the copyright statute was exclusive. If that rule is to be 
applied strictly and stringently to the statute in question hère, a new 
difficulty would be presented of a very serions character; but we 
think the long-settled practice of varions courts, including the Suprême 
Court, settles the niatter otherwise as applied to statutes like those be- 
fore us. First of ail, the resuit of cases of the class of Dennick v. 
Railroad Company, 103 U. S. 11, 26 L. Ed. 439, and Stewart v. Rail- 
road Company, 168 U. S. 445, 18 Sup. Ct. 105, 43 L. Ed. 537, brings 
directly before us the question whether Globe Company v. Walker 
applies where a proceeding is of such a character that it is not strictly 
local, but ought tO be maintained in some jurisdiction other than that 
in which the statute was enacted. It is true that some of this class of 
décisions contain expressions to the efïect that the statutes there in- 
volved only removed an obstruction in the way of the suits, and yet 
the gênerai effect of them is to maintain in a foreign jurisdiction a 
right of action, but in a method unknôwn in the statutory jurisdiction. 
However this may be generally, any rule which would otherwise pre- 
vent our proceeding hère has clearly been broken down with référence 
to thè State lien statutes in many cases. We note especially again The 
J. E. Rumbell, 148 U. S. 1, 13, 13 Sup. Ct. 498, 37 L- Ed. 345. There, 
the Illinois statute, like the one before us, gave, in behalf of the lien 
described, a remedy by pétition in a local court of record, and sug- 
gested none other. On the theory of Globe Company v. Walker, liter- 
ally applied, no other would be permissible ; and yet, as no state court 
could hâve proceeded to enforce the particular lien in question, which 
ivas strictly maritime, the statute would hâve entirely broken down 
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if the remedy had been strictly limited by the Suprême Court accord- 
ing to its terms. Nearly ail the state statutes giving liens prescribe 
the form of proceedings; yet in ail of them, including The Rumbell, 
the fédéral courts bave proceeded without hésitation to give a remedy 
in admiralty. So in Commonwealth Roofing Company v. North Amer- 
ican Trust Co., 135 Fed. 984, 68 C. C. A. 418, already cited, the Cir- 
cuit Court of Appeals for this circuit did not hesitate, under circum- 
stances like those before us, to give a lienor the benefit of bis lien by 
summary proceedings, of a character, of course, entirely différent from 
that which the state statute provided ; although there, as in The Lot- 
tawanna, 21 Wall. 558, 578, 33 L. Ed. 654, certain preliminary pro- 
ceedings had been required by the Législature. The force of our posi- 
tion is particularly illustrated in Commonwealth Roofing Company v. 
North American Trust Company, because the preliminary statutory 
requirements were recognized, and proper force given to them, yet, 
inasmuch as the receiver was appointed by the Circuit Court before 
the conditions were complied with, the Circuit Court felt itself bound 
to protect the inchoate lien. The situation hère is substantially the 
same as in the case last cited. This court interposed by its receiver, 
and it should, on this intervening pétition, give the lienor a remedy, 
although in form of a wholly différent character from that provided 
by the statute. 

So far the path is a thorny one, although the difficulties do not come 
from the application of fundamental rules of law, but from inapt 
expressions and rulings, made from a narrow point of view. Some 
of thèse expressions at some time were accepted as authoritative, but 
the shifting views of the Suprême Court with référence to certain 
rules of admiralty jurisdiction, and certain admiralty rules in other 
respects, made some of them authoritative at one time, and hâve com- 
plicated the position throughout. None of them are authoritative for 
us at présent. We can, however, look at the case from an enlarged 
point of view with more satisfaction. We are an equity court, deal- 
ing with property on équitable principles, and having to assert to a 
greater or less extent authority and jurisdiction to détermine in ail 
particulars the title to property which we may be called on to dispose 
of by a foreclosure sale or otherwise. Of course, we are not, on the 
one hand, proceeding against the res as an admiralty court does, so 
that we necessarily undertake to give title as against ail the world ; 
neither are we always under obligation to make absolutely plain the 
title we in fact pass to purchasers, or to clear it from incumbrances. 
Yet, where the circumstances seem fairly to require that, for the in- 
terests of ail concerned, we should détermine the title, and perhaps 
clear it, we may properly do so. Such is the présent condition. 

The steamers in question hère are navigating from Boston to the 
city of New York, and, in so doing, may often pass through waters 
within the jurisdiction of New Jersey, and may bave occasion to touch 
there, or even to go there for repairs. We may properly protect in 
this case an innocent purchaser, buying under a decree which we may 
enter, from any unfortunate contingencies arising under thèse circum- 
stances. As we hâve said, the liens given by the statutes of New Jer- 
sey are perpétuai until the claims to which they relate are paid. L,et 
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the steamers be out of the jurisdiction of New Jersey so much as they 
may, yet the right to enforce the hens in question would revive in the 
courts of that state whenever they might come within théir jurisdic- 
tion; This was the conclusion of the state courts of Michigan in The 
Winnebago, 205 U. S. 354, 27 Sup. Ct. 509, 51 L- Ed. 836, with réf- 
érence to a vessel constructed in Michigan, thereafterwards engaged 
in interstate navigation outside the state, and still thereafterwards 
returnihg, when she was seized under local process for the purpose 
of enforcing the lien given under a statute very similar to that at bar. 
The local courts held that the lien continued, and enforced it; and, 
on error from the Suprême Court to the Suprême Court of the state 
of Michigan, it was held that there was nothing in the fédéral Con- 
stitution or laws which prohibited this proceeding, and it was afifîrmed. 
The opinion, at page 363 of 205 U. S., and page 512 of 27 Sup. Ct. 
(51L. Ed. 836),observed; 

"The contract in this case being for the construction of a vessel, and its 
enforcement within the power and jurisdiction of the state courts, we do not 
think that exécution of such a decree can be avoided beCause the vessel 
engaged in interstate commerce." 

This case has been cited before us with a view of establishing prop- 
ositions broader than that which we hâve explained, but it cites only 
what we hâve said. The effect is stifficient fc our présent purpose; 
that is to say, that a purchaser from us, unless. f-rotected, might hold 
title subject to the contingency which we hâve named. So that we 
hâve facts sufficient hère to establish at least an imperfect lien, or a 
lien inchoate in its character, to which we ought to give fruition in 
accordance with the ruling to which we hâve referred in Commqn- 
wealth Roofing Co. v. North American Trust Company, 135 Fed. 
984, 988, 989, 68 C. C. A. 418. 

In conclusion, for the reasons we hâve given, we ought to sustain 
this pétition. 

Let there be a decree sustaining the pétition, establishing the liens 
on surrender of the promissory notes received by the petitioner, and 
directing a master. 

Note by the Court. This opinion makes no observation with réf- 
érence to the fact that, at the time the bill was filed, the Harvard and 
Yale were lying in the district of Massachusetts. No point about this 
was made by the parties ; but the case is so important that the court 
concludes it ought not to overlook it. The Maine district is the dis- 
trict where the original bill was filed, and where the corporation own- 
ing the Harvard and Yale was created and had its domicile. There- 
fore, by well-settled principles in equity, this court can compel the 
corporation to make such conveyances and adjustments with référence 
to any of its personal property, wherever located, that may be proper, 
so long as there is no interférence by courts in other jurisdictions. As 
also the mortgagee filed a cross-bill, this court has like power over it 
for présent purposes. Therefore, as the Circuit Court for the dis- 
trict of Massachusetts has not in any way interfered, and as there is 
no probability of its interférence, this court has full' jtiiisdiction, as 
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between îts receivership and the ancillary receivership, to dispose of 
the questions involved in this opinion, notwithstanding the steamers 
were in Massachusetts at the time the bill was filed and the receivers 
appointed. 



ROHRBAOK v. PULLMAN'S PAUACB OAR CO. 

(Circuit Court, E. D. Pennsylvania. January 20, 1909.) 

No. 236. 

t, AssAULT AND Batte:by (§ 12*)— Civn, Liability— Pbovocatioit. 

Where a Pullman car porter commltted an assault and battery on a pas- 
senger, It was no défense to his civil llabillty that the assault was pro- 
voked by tlie passenger's insulting language to the porter ; such provoca- 
tion being material only on the question of damages. 

[Ed. Note. — For other cases, see Assault and Battery, Cent. Dig. | 
10 ; Dec. Dlg. | 12.*] 

S. Assault and Battebt (§ 66*)— Ceiminai, Liabilitt— Défense. 

Insulting words used by a passenger to a parler car porter constituted 
no défense to the porter's crimlnal llabillty for an assault and battery 
thereafter commltted on the passenger, but were material only in deter- 
mining the punishment to be imposed. 

[Ed. Note. — For other cases, see Assault and Battery, Cent. Dlg. { 95; 
Dec. Dig. § 66.*] 

8. Cabbiees (§ 411*) — Pablob Cab Companibs — Injtjbt to Passenqeb— As- 
sault BY PoBTEB— Défenses— Provocation. 

Plaintiff, after purchaslng a seat in defendant's parlor car, ordered a 
meal from the porter, and later objected that he was not being served In 
his turn. The porter polltely Informed him that ladies' orders were serv- 
ed flrst, whereupon plaintiff started to the platform of the car to complain 
to the conductor, and in dolng so called the porter "a black bastard," 
whereupon the porter, who had foUowed plaintiff, assaulted him. Eold, 
that plaintiff provoked the assault, and that the parlor car company was 
therefore not responsible therefor, under the rule that parlor car com- 
panles are only bound to provide compétent and careful servants, and ar» 
liable for assaults or violence of the servants only when not provoked by 
the wrongful conduct of the passenger. 
[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 411.» 
Llabillty for injuries caused by négligence or torts of servants, se» 
notes to Texas & P. By. Co. v. Williams, 10 C. 0. A. 466 ; The Anchorla, 27 
C. a A. 651.] 

4. Cabbiees (§ 283*)— Injuby to Passenqeb- Assault by Cabbiee's Sebvant. 
A carrier is absolutely liable as an Insurer for the protection of passen- 
gers against assaults and insults at the hands of its servants, unless the 
passenger alone is the cause of the trouble. 

[Ed. Note. — For other cases, see Carriers, Cent Dlg. §§ 1121-1124; Dec. 
Dlg. § 283.*] 

On Motion for a New Trial. 

ij. Edgar Butler and Chas. F. Warw^ick, for plaintiff. 
Faunce & Andrade, for défendant. 

HOLLAND, District Judge. The plaintiff in this case brought 
suit for a personal injury received on the 18th day of September, 1907, 

*For other caseï ae* same toplc & { nvueeb lu D«c. & Am. Digs. 1907 to date, ft Rep'r Indexe» 
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on a Pullman car of the défendant company. The injury was the 
resuit of an assault committed upon him by the porter, under the 
following circumstances : 

The plaintifï, a bookkeeper employed by a race-track bookmaker, 
came to the station of the Pennsylvania Railroad at Jersey City about 
7 o'clock p. m., September 18, 1907, inquired of the conductor of the 
parlor car for a seat, and was by the latter assigned to No. 3. The 
plaintifï stepped into the club smoking car, where he met the porter 
Williams ând ordered certain eatables, to be served to him in the 
parlor car. Shortly after, the plaintifï left the club car and took his 
seat. No. 3, in the parlor car, and at that time there were other ladies 
and gentlemen occupying other seats in the same car, when the 
plaintifï called the porter and inquired why his order had not been 
served. He was told, according to his own statement, that the ladies 
in the car were entitled to bp served first, to which the plaintifï object- 
ed, and, as he claims, walked out to the lower step of the platform of 
the car to report the action of the porter to the conductor. His testi- 
mony on this point is as follows : 

"Q. • • * just tell us what took place, and what you sald to him (the 
porter). A. I sald, 'What's the matter wlth my order?' He says, 'I can't 
serve you untll I hâve served the ladies In thls car.' I looked up at him, I 
says, 'That'B wrong,' beeause I had been served se many tlmes before In my 
turn. That Is what made me corne early. Q. What took place? A. He says, 
'I won't serve you until I hâve served the ladies'; and he put hls finger up 
that way (Indicatlng). I says, 'We wlU see about that,' and I gets up out of 
my seat, walks out through the car to the bottom step of the Pullman, the 
bottom step, and of course I was mad at the tlme — Q. Never mind that; 
what dldyou do? A. I sald to the Pullman conductor, 'What does that black 
bastard mean by Insultlng me before that crowd of people?' and I did not 
get the words out of my mouth before he hit me right hère (Indicatlng) from 
behind, followed me up, and, as I fell off the car, he klcked me and kept 
following me up." 

According to the testimony of John Williams, the porter, the plain- 
tifï used the same language, together with other profane and vulgar 
expressions in the car, and repeated them outside in the présence of 
the conductor, who corroborated the porter as to what was said 
outside. 

The plaintifï first insisted that he had ordered his supper while in 
the parlor or chair car, and that there were no other persons in the 
car at that time, but, upon being confronted with a letter written by 
him the night of the accident, he admitted he gave his order in the 
club car, and that he did not know whether there had been any ladies 
in the parlor car who had given an order ahead of him or not. 

At tihe close of the plaintifï's case', counsel for défendant moved the 
court for a nonsuit, but this was overruled, and the défendant produced 
a number of witnesses to show what the défendant regarded as the 
real facts in the case with référence to the altercation between the 
porter and the plaintiff. The testimony of John Williams is corrobo- 
rated by Frank Nilan, the conductor, with référence to the gross 
and brutal insuit to which the porter was subjected. Assuming the 
story of the plaintifï is a correct version of the facts in the case, that 
he had given his order in the club car without any knowledge as to 
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whether there were any orders ahead o£ him, and that he thereafter 
went into the parlor car and called the porter, from whom he inquired 
as to his order, and was informed by the porter that the ladies in the 
car would be served first, whereupon the plaintiiï became angry, and 
walked out on the lower step of the platform to report the matter to 
the conductor, it establishes the fact that the porter was only doing his 
duty in serving the passengers in their turn. Up to this time there 
is nothing to show that the porter had acted in any improper manner. 
The porter followed him out, and it was then that the plaintiff, accord- 
ing to his own testimony, called the porter a black bastard, which was 
overheard by the latter and immediately resented. The porter struck 
the plaintiff in the face, and, according to the latter's testimony, kicked 
him after he was down on the platform of the station. 

There is no question but that the law will not permit a person, how- 
ever great the provocation, to take the law in his own hands and in- 
flict punishment by assaulting a person who may insuit him. The 
porter, under the circumstances, could hâve been iijdicted for, assault 
and battery, or a suit in damages could hâve been instituted against 
him (Wharton's Criminal Law, vol. 1, §§ 316 and 618), and it would 
hâve been no answer in law that he had been insulted (Bishop's New 
Criminal Law, vol. 2, §§ 40 and 41 ; Wharton's Criminal Law, vol. 
1, § 619 ; 3 Cyc. 1050). The question of provocation may be taken into 
considération in the one case in imposing the sentence (3 Cyc. 1051), 
and, in the latter case, by the jury in awarding damages (3 Cyc. 1077 
and 1096), but it would be no défense to eitlier an indictment or a 
suit for damages that the assault was induced by the insulting 
remarks of the plaintifï. It, however, does not follow that, because 
the plaintiff is liable criminally and civilly, the Pullman's Palace Car 
Company would be liable for his assault upon the plaintiff. It is not 
a question of whether insulting words of the passenger to the porter 
is a défense to a civil action for damages, because they are not, but 
the question is as to the liability of the employer for the employé's 
assault. 

The liability of the défendant to the gênerai public and to the plaintiff 
is correctly stated in Hutchinson on Carriers, § 1145, and the text of 
this section is amply supported by the décisions : 

"That the sleeping car company is bound to provide compétent and careful 
servants, and will be liable for any assaults or violence of its servants not 
provoked by any wrongful eonduct of the passenger. There is no good rea- 
son why the sleeping car company should not be held to the same degree of 
eare for the wrongful and tortlous acts of its servants as is exacted of cona- 
mon carriers of passengers, and especially of carriers by rail." 

"It is well settled that the niaster is liable for the willful and malieious 
acts of the servant, where done in the course of his employment and within 
its scope." 26 Oj'C. 1528. 

"The principal in this dass of cases is liable for the misconduct of the 
employé, when it occasions injury to the passenger, whether arising from 
malice or from neglect. The carrier's obligation, says the Suprême Court of 
Maine, is to carry his passenger safely and properly, and to treat him respect- 
fully ; and, if he intrusts the performance of this duty to his servants, the 
law liolds him responsible for the manner in whlch they exécute the trust. 
* * * He must not only protect his passenger against the violence and 
insults of étrangers and co-passengers, but, a fortiori, against the violence and 
Insults of his own servants. If this duty to the passenger is not performed 
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— ^If this protection Is net furnished — but, on the contrary, the passenger la 
assaulted and Insulted through the négligence or the willful misconduct of the 
carrler's servants, the carrier Is necessarily responslble." Thompson's Com- 
mentarles on the Law of Négligence, vol. 3, § 3184. 

It will be noted that the law, as stated by the above authorities on 
the subject, holds the carrier responsible for the "assault or violence 
of its servants not provoked by any wrongful conduct of the pas- 
senger" (Hutchinson on Carriers, supra) ; "for the willful and mali- 
cious acts of the servant" (Cyc, supra) ; "from malice or from neg- 
lect, * * * oj. tj^g willful misconduct of the carrier's servants" 
(Thompson, etc., supra). 

An fexamination of the facts in the great number of cases cited in the 
plaintiff's brief and in Thompson's Commentaries on the Law of Nég- 
ligence, vol. 3, § 3188, illustrating this liability of the carrier for the 
assault, violence, or insuit of the carrier's servant, shows that in ail 
the cases the servant of the carrier was the aggressor, and assaulted 
or ill treated or insulted the passenger without any reason for so 
doing in and about and in connection with his employment, and that 
in neârly ail the cases there was not the slightest fault, provoking the 
misconduct of the servant, on the part of the passenger ; but in some 
of the cases, however, after the carrier's servant had insulted the 
passenger and aroused his anger and the passenger used insulting 
words in reply, and an assault by the servant followed, the carrier 
was held liable, and properly so, because the carrier's servant was the 
aggressor; but in no case do we find that the carrier has been held 
liable where the passenger has been the aggressor in an unprovoked 
abuse of the servant, and grossly and brutally insulted him by applying 
to him vile and offensive language, which the plaintiff must know 
would arouse the anger and resentment of any man possessing the 
least spark of self-respect. 

It is true that carriers are required to carry passengers safely — 
without négligence — and an injury received by reason of the négligence 
of the carrier will entitle the passenger to recover damages, provided 
he hiniself has not by some fault of his own contributed to the injury. 
So, in this class of cases, the carrier is liable absolutely as an insurer 
for the protection of the passenger against assaults and insults at the 
hands of its own servants; but none of the cases include passengers 
who are alone the cause of the trouble, and there is nothing in jus- 
tice or reason why the carrier should be liable when the passenger has, 
by his own misconduct, provoked a respectful and courteous servant to 
commit the assault by the use of such irritating and insulting language 
as in ail human probability would produce that resuit. 

The whole évidence of the plaintiff shows that the porter was not 
at fault at ail, but was endeavoring to perform his duty by treating 
the passengers in the car, as well the plaintiff as the others, with equal 
attention, and simply because the plaintiff was not permitted to hâve 
his own way in regard to his order as against what the porter conceived 
to be the rights of other passengers, of which he politely informed the 
plaintiff, the latter became angry and used the language stated. He 
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was to blame entirely for the assault, and he cannot now hold the 
carrier liable. 

The motion for a nonsuit made by the defendant's counsel when the 
plaintifif closed his case should hâve been sustained. For that reason, 
a new trial is awarded. 



THE AXXASOXA. 

THE JOHN F. LEWIS AND ÏIIE MEMNON. 

(District Court, E. D. Peiinsylvania. January 9, 1909.) 

Nos. 8 and 9. 

Collision (§ 61*) — Tow and Anchoeed Ykssel— All Vessels in Fault. 

A steamshlp whlcii lay at anclior lu tlie night in tlie Delaware river 
at tlie Marcus Hook ancliorage grounds across the Schoouer L«dge Range, 
in violation of tlie rules aiîd régulations for the port of l'iiiladelphia and 
of the navigation rules, held in fault for a collision with a bark in tow 
of a tug passlng up the river. The tug and bark also hdd in fault, the 
former, which was proceeding inclej)endently of orders from the tow, in 
suddenly changing her course, which would hâve taken lier and her tow 
safely to the eastward of the ship and passing to the westward when 
so near that it was doubtful if the tow could safely foUow, and the bark 
In failing to prouiptly follow the tug's change of course, due in part to 
the improper stationing of her lookout and in part to the Inattention of 
the offlcers in charge. 

[Ed. Note. — For other cases, see Collision, Dec. Dlg. § 61.*] 

In Admiralty. Suit and cross-libel for collision. 

Howard M. Long and Théodore M. Etting, for the Annasona. 
John F. Lewis and Francis C. Adler, for tbe John F. Lewis. 
H. Alan Dawson and Charles S. Haight, for the Memnon. 

HOLLAND, District Judge. A libel was filed by the Annasona 
against the tug John F. Lewis. The tug thereupon, in addition to its 
answer, filed a pétition under admiralty rule 59, setting out that the 
steamer Memnon was to blame for the collision, and praying that the 
steamer should be made a party to the cause. To this pétition an an- 
swer was filed by the Annasona setting out the faults of the steamer 
Memnon and joining in the prayer of the tug's pétition. The steamer 
Memnon then filed a libel against the bark Annasona and the steam 
tug John F. Lewis, charging both vessels with having caused the 
collision. 

A careful examination of the évidence in this case shows that on 
February 16, 1906, shortly after 2 o'clock a. m., a collision occurred on 
the Delaware river, near Marcus Hook, between the bark Annasona, 
whilst in tow of the tug John F. Lewis, and the steamer Memnon. 
At the time of the collision the Annasona was under bare pôles, and 
the Memnon was at anchor, displaying proper riding lights. The 
tide was flood ; the night was clear ; the stars were shining, and the 
moon had risen. The Memnon, which was outward bound, had 
anchored to await flood tide ; she had steam up ; the pilot was on deck ; 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
166 F.— 51 
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and the men were at their stations in the engine room ready to get 
under way. The Memnon had swung to the flood tide, and was 
pointing toward Marcus Hook, heading west by north; she was 350 
feet long, so that her length extended crosswise the river on the 
Schooner Ledge Range, and had out 45 fathoms of chain. Below 
the Memnon about a quarter of a mile, and eastward of her, lay the 
steamer Roma at anchor, and below the Roma and to the eastward of 
her, separated about one-quarter of a mile, was a tank steamer, the 
name of which is not disclosed. Both thèse vessels were heading in 
a southerly direction, their bows pointing toward the New Jersey 
shore, while the Memnon's bow was pointing toward the Pennsylvania 
shore. The bark Annasona was inward bound in tow of the tug John 
F. Lewis. Both the master and mate of the Lewis were first-class 
pilots licensed by the United States government for Delaware river 
and bay. The Lewis had undertaken to tow the Annasona from New 
York to Philadelphia, and on the arrivai of the vessels at the Over- 
falls lightship, in compliance with the state laws, a Delaware pilot 
was taken on board the Annasona, who gave gênerai directions to 
the bark to follow the tug and "to keep her a little on the bark's port 
bow." As the tug hauled around KnoU's Buoy, on the Schooner 
Ledge Range, a cluster of lights was made out ahead, which, upon 
nearer approach and within a mile, was seen to be three vessels at 
anchor, to wit the Memnon, the Roma, and the tank steamer, the Mem- 
non on the ranges, and the other two vessels to the eastward of her. 
Otherwise the way was clear and sufficient depth of water to pass 
either to the eastward or westward of the Memnon, and the vessels 
were proceeding up the river at about eight knots an hour. The course 
to be steered was clearly indicated by the ranges, with which the 
pilots of both the bark and the tug were familiar. The Roma and 
tank steamer had been passed to the westward, and, if the tug had 
kept its course in approaching the Memnon, it, together with its tow, 
would hâve safely passed the latter to the eastward; but after passing 
the Roma the tug suddenly changed its course, swung ofï to the port 
and attempted to pass, with its tow, to the westward of the Memnon. 
The bark failed to follow immediately. The tug had passed across 
the bow of the Memnon and, after the officer on the latter had called 
to the bark to starboard the wheel, the wheelman, with the aid of the 
second ofificer, did so, but not in time to prevent a collision between 
the bark and the Memnon, the latter being struck on "port side just 
abaft the wake of the fore hatch about two or three points less than 
a right angle." 

The évidence clearly establishes to my mind that ail three of the 
vessels are at f ault. However, the tug seems to be more at f ault than 
that of the other two, and should bear the greatest share of the burden. 

It is insisted by the oificers of the Memnon that the vessel had not 
been anchored on the ranges, but the vessel was anchored at 8 o'clock 
on the evening before by an officer who then retired for the night, 
but it does not appear that her position was not changed bv the tide ; 
but it does, however, clearly appear from the testimony of 13 witness- 
es, 7 of whom are disinterested, that the Memnon was directly across 
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the ranges at the time of the collision at 3 a. m. on the mornîng of 
February 16th, and this was in violation of the rules and régulations 
for the port of Philadelphia, adopted by the board of wardens March 
5, 1893, and amended February 5 and March 5, 1900, and October o, 
1903, which provides as follows : 

"Anchorage. 
"Vessels wIU be allowed to anchor in the Delaware river as follows: 

"Marcus Hook Anchorage: 
"Eastward of the channel marlsed by Schooner Ledge Range lights, oppo- 
site to and above the oil wharves at Marcus Hook" — 

and also in violation of the act of March 3, 1899, c. 435, § 15, 30 
Stat. 1153 (U. S. Comp. St. 1901, p. 3643), which provides: 

"That it shall not be lawful to tle up or anchor vessels or other craft in 
navigable channels in such a manner as to prevent or obstruct the passage 
of other vessels or craft." 

Other tugs, each with a tow, passed the Memnon so anchored to 
the westward in safety during the night, but this as was held in The 
Caldy, 153 Fed. 837, 83 C. C. A. 19, "is no proof that her anchorage 
was not in violation of the statute, or that she was not in fault for a 
collision with another vessel which was attempting to pass." The 
mère fact that the Memnon was anchored at an improper place is not 
sufficient to charge her with négligence, if it had in no way contributed 
to the accident and the fault had been clearly and solely the resuit of 
négligent and careless navigation on the part of the other vessels, 
Virginia Ehrman v. Curtis, 97 U. S. 309, 34 L,. Ed. 890 ; Long Island 
Railroad Co. v. Killien, 67 Fed. 365, 14 C. C. A. 418. But where, as 
in this case, the tug and the tow were proceeding up the river at night 
and had passed two other vessels a short distance below the Memnon, 
which were anchored east of the ranges, and passed to their westward, 
a failure of judgment on the part of the pilot of the tug to properly 
locate the Memnon and sheer to the westward in time to avoid the 
collision could not be attributed entirely to the gross négligence of 
the tug and the tow. The Memnon had no right to be anchored at 
that point. The Milligan (D. C.) 13 Fed. 338 ; The Silica v. The Lord 
Worden (D. C.) 37 Fed. 467; The Baman (D. C.) 116 Fed. 900; The 
Caldy, supra. 

As to the tug, the évidence shows that there was an inexperienced 
man at the wheel, and the officers were neglecting their duty in not 
being at such a position as to properly direct the movements of the 
tug. Those in charge of the latter were aware that the tow was fol- 
lowing slightly to starboard for some distance before they approached 
the Memnon, and yet the attempt to sheer to the westward was 
postponed until a point had been reached where it was doubtful if the 
tow could hâve followed if it had made the attempt immediately at 
the time the change was determined upon by the tug. If the tug had 
pursued the course it was steering at the time it passed the Roma, it 
could evidently, with very little change of direction to starboard, hâve 
passed under the stern of the Memnon safely, and, as the tug was 
aware of the tow foUowing slightly to starboard, it is most to blâme 
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for having ignored ail thèse facts, with which itS officers were ac- 
quainted, and suddenly changed to pass to the westward of the Mem- 
non. Conceding the tug was under the gênerai management and con- 
trol of the bark, and regarded as one vessel under steam, yet the cases 
cited on this point are inapplicable, where no spécifie orders were given 
to the officers of the tug who knew they were expected to proceed up 
the river in the usual way, following the channel, with which they 
were acquainted. When the tug was close enough to see clearly, the 
Memnon was directly on the ranges, and it became neçessary to take 
the starboard or port sîde to pass. It was a situation where the tug 
was called upon to act, and a fault in the performance of this inde- 
pendent maneuver on the part of the tug, contributing to the combina- 
tion of circumstances which brought about the collision, could not 
be shifted to the tow. As between it and the tow, the tug is responsi- 
ble. The Civilta and The Restless, 103 U. S. 699, 26 L. Ed. 599; 
The U. S. Grant, 28 Fed. Cas. 846, 7 Ben. 195. 

The Annasona was also somewhat to blâme for the collision in not 
having the vessel properly manned, and the failure, to some extent, of 
the officers in charge to perform the duties required of them. Fincks 
was at the wheel, who was able, so far as appears, to perform that 
duty; Van Berg was the lookout, but had been stationed aft on the 
poop deck by the captain, where he was unable to see promptly what 
course the tug was taking; they were, to some extent, relying on the 
gênerai course pursued, and assumed ail was safe while they followed 
the ranges, without observing the required vigilance in having a look- 
out where he could be of most use. McDougal, the second officer of 
the bark, was young and inexperienced ; he was in charge, and the 
pilot was down on the main deck nearly the entire time. This neglect 
on the part of the officers of the Annasona was violative of the re- 
quirements of navigation even when under tow, and there is no doubt 
but that the failure to follow promptly the tug in its change of course 
was due, to some extent, to the failure of its lookout and its officers 
to promptly discover the movements of the tug to sheer to the west- 
ward of the anchored steamer. 

As in nearly ail cases of collision, the witnesses called, who were 
in charge of one vessel or the other, failed to see or admit their own 
négligence, but magnified the fault of the others. The record in this 
case is voluminous, the évidence conflicting and difficult to reconcile, 
but the court has been much aided by the industry of counsel in the 
préparation of their briefs. 

I am convinced that ail are responsible for this accident, and that 
the tug is the most culpable, and should pay one-half of the damages 
resulting from the collision, and the Memnon and the Annasona each 
to pay one-fourth of the damages, It is so ordered. 
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COIILTER V. IXDEPENDENT ORDER OP PORESTERS. 

(Circuit Court, E. D. Pennsylvania. Junuary 25, 1000.) 

No. 24. 

1. Pleading (§ 237*)— Amekdment to Confokm to Pboof. 

Where plaintiff's statement dld not coutain proper averments to sup- 
port a fliMling to whicli the proof showed lie was entitled, défendant hav- 
Ing formai notice of tlie claim and liaving filed an affldavit of défense 
thereto, and the whole subject havlng been lltigated at the trial, défend- 
ants motion for judgment notwithstandlng the verdict because of such 
defeets should be denied, and plaintiff be allowed to ameiid to conform 
to the proof. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §S l»3. 607, 018; 
Dec. Dig. § 237.*] 

2. INSUBANCE (§ 60.5*) — Agency Conteact — Termination — Rules and By- 

Laws. 

One of the laws of a mutual beueflt Society provided that the chlef 
ranger should hâve gênerai management of the afCairs of the order, and 
should appoint from tlnie to time such subordinates as the interest of the 
order might require, who should perform the duties assigned to them 
from time to time by the chief ranger or by the executive council. An- 
other provision declared that the person so employed should receive a 
salary or allowance from time to time, determined hy the suprême chief 
ranger or by the executive council, and that such chief ranger should hâve 
power to remove and discharge from time to time any persou he may hâve 
appointed or employed under such provision. Held, that the chief ranger, 
having employed plaintifC as state manager until the next meeting of the 
suprême court of the order, had power to terminate the ccmtract prier to 
that time in good faith, for the good of the order. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1830 ; Dec. Dig. 
§ 095.* 

Mutual beneflt Insurance contracts as affected by subséquent provisions 
and amendments of charter, constitution, or by-laws, see note to Suprême 
Council A. L. H. v. Champe, 63 C. C. A. 285.] 

On Motion for New Trial and for Judgment Notwitlistanding the 
Verdict. Denied. 

Josepli Levy and B. F. Owens, for plaintiff. 

E. Spencer Miller and Craig A. Marsh, for défendant. 

J. B. McPHERSON, District Judge. Plaintiff's statement of claim 
sets out his cause of action in the following language : 

"On or about the 9th day of August, 1905, in considération that the plain- 
tifC had agreed with the défendant to enter iuto its service as state manager 
for the state of Pennsylvania, and to remove hiniself and family from the 
City and state of New York to the city and county of Philadeliihia aforesaid, 
and there keep and maintain an office for the transaction of the business of 
the défendant in said state, and to sei^e the défendant in that capacity at a 
certain salary, at the rate of two hundred dollars per month, with an addl- 
tional compensation of one hundred and flfty dollars per month, whleh was 
intended to cover the cost of rent, light, heat, and téléphone service for said 
office, and traveling expenses in condueting defendant's business as a fra- 
temal insurance corporation, and such further sums of money as the plain- 
tiff should expend in removing his family, himself, and his household goods, 
etc., from the city of New York to the city of Philadelphia aforesaid, ail of 
whlch several sums of money were to be paid by the défendant to the plain- 

•For other cases see same toplc & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tiff durlng hls contlnuance In such service, the défendant corporation then 
and there undertook and promlsed the plalntiff to receive hlm Into its serv- 
ice In the capadty aforesald, and to retain and employ hlm In such service, 
at the salary and other compensation aforesald, untll the next regular meet- 
ing of the suprême court of sald corporation défendant, whlch sald meeting 
was and Is Intended to be held on or about the Ist day of August, 1909 ; that 
the defendant's promise and undertaklng to employ and retàln hlm In such 
service, wlth the salary and compensation aforesald, was the Inducement for 
the plalntiff to make such contract of employment, and to remove hlmself 
and family fron» the clty of New York to the clty of Phlladelphla to enter 
the defendant's service, and wlthout whlch promise and undertaklng the 
plalntiff would not hâve entered into such contract and service." 

It appeared at the trial, that the plaintiff, a physician by profession, 
had been in the employ of the défendant, a bénéficiai, or fraternal In- 
surance, association, from 1892 to 1900, serving for the first two years 
of this period as médical référée for Great Britain and Ireland, and 
for the last six years serving as manager for New York City, Con- 
necticut, and Rhode Island. He then resumed the practice of med- 
icine, and was living in New York City, when Dr. Oronhyatekha, the 
suprême chief ranger, or the highest executive officer of the order, 
made him certain propositions in January, 1904, which resulted in an 
agreement. Some of its terms are undisputed. The plaintiiï was to 
remove to Philadelphia to enter the defendant's service as a manager 
or deputy chief ranger for the state of Pennsylvania, and was to re- 
ceive a certain monthly sum for salary and expenses. This agree- 
ment was to last until August, 1905, when the suprême court of the 
brder was to meet, and when ail commissions issued by the suprême 
executive officer to deputy chief rangers terminated by virtue of sec- 
tion 94, subsection 4, of the gênerai laws of the order that were adopt- 
ed in April-May, 1903. .(This provision was in eflfect repeated in sec- 
tion 70, subsection 4, of the gênerai laws adopted in July-August, 
1905). The foregoing undisputed terms of the agreement of January, 
1904, were fully carried out, and no violation thereof is charged by the 
plaintiff. He averred, however, that the agreement had two more 
terms, and thèse were both in dispute. The first was to the effect that 
the plaintiff should be allowed the cost of removing his household from 
New York City to Philadelphia ; and the second was, as the plaintiff 
put it, "an understanding^' that the agreement was to be renewed 
for a further term of three or four years after the meeting of the su- 
prême court of the order in August, 1905. I shall speak further of 
this "understanding" in a moment; for the présent, a few words more 
should be said about the àlleged agreement concerning the expenses of 
removal. Thèse were not paid, and it will be observed that, while the 
plaintiff includes them in his statement of claira, he does not clearly 
aver how and when his right to such expenses accrued, but on the 
whole leaves the impression, I think, that the right is based upon a 
contract made in August, 1905. At the trial, however, it appeared 
beyond question that whatever right existed to the repayment of thèse 
expenses rested wholly upon the agreement of January, 1904. The 
jury reached a verdict in the plaintiff's favor for the sum claimed on 
this behalf, and the défendant now urges that the plaintiff's statement 
does not make the proper averments to support the finding, and it is 
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contended that for this reason Judgment should be entered for the 
défendant notwithstanding the verdict. I agrée that the plaintiflf's 
statement is probably inadéquate upon this point, but, as the défendant 
had actual, although informai, notice of the claim (as appears from 
its afiîdavit of défense filed in January, 1908), and as the whole sub- 
ject was fought out at the trial, I think the plaintifï should be allowed 
to amend. Accordingly, permission is hereby given to amend by in- 
serting the proper averments concerning this item within 10 days. 

Returning to the alleged "understanding" that the agreement of 
January, 1904, was to be renewed in August, 1905, it is further to be 
observed that as both the plaintifï and the défendant agrée that a new 
contract of some kind was in fact made in August, 1905, the scope of 
the "understanding" ceases to be of importance. What the terms of 
the new contract were, was in dispute. The plaintifï testified that the 
agreement of January, 1904, was renewed in August, 1905, and was to 
continue until the next meeting of the suprême court (which was held 
in July, 1908), while the défendant ofifered évidence to the efïect that 
the plaintifï was to be continued in his office of manager, or deputy 
chief ranger, only so long as he succeeded in securing members at a 
cost that did not exceed $5 for each person. He was not able to ob- 
tain members at this rate, and accordingly his services were dispensed 
with on July 1, 1907; Dr. Oronhyatekha having meanwhile died, and 
the order of dismissal having been made by his successor in the office 
of suprême chief ranger. 

It was the defendant's contention at the trial that the gênerai laws 
of the order authorized the dismissal, whatever the contract might 
originally hâve been, and a binding instruction to this efïect was asked 
for. The point was reserved, as the position, if well taken, was con- 
trolling, but I thought it désirable to hâve also the jury 's finding upon 
the disputed question of fact concerning the terms of the paroi agree- 
ment that was made in August, 1905. If the agreement was to the 
efïect testifîed to by the plaintifï, certain questions would arise, whereas 
diflferent questions would be presented if the defendant's évidence up- 
on this point was accepted as satisfactory. The dispute was therefore 
submitted to the jury, but after a prolonged délibération they were 
unable to agrée upon this branch of the case, and so reported to the 
court. As already stated, they did agrée that the plaintifif should re- 
cover for the expenses of removal under the contract of January, 1904, 
and accordingly the verdict was taken for this amount. At the same 
time — and in order to save a second trial if possible— the court directed 
them to render a verdict in favor of the défendant upon the remaining 
issue, taking the provisional position that the défendant was right in 
contending that, whatever the contract of August, 1905, might hâve 
been, the plaintifï was subject to removal under the gênerai laws of the 
order. The point has since been argued, and upon further considéra- 
tion I am satisfied that the binding construction was correct, as I think 
a brief statement will shOw. 

In the présent situation of the case, the testimony of the plaintifï 
must, of Course, be accepted as true, and I assume therefore that the 
agreement made in August, 1905, contained the provisions to which 
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he testified, and especially the provision tliat it slioukl continue in force 
until the next meeting o'f the suprême court. The single question for 
détermination is, whether tliat term of the contract was irrévocable 
(except for cause), or whether it must be regarded as controlled by the 
gênerai lâws of the order. That Dr. Oronhyatekha had power to 
make the agreements of January, 1904, and August, 1905, is undoubt- 
ed. Section 16, subsections 1 and 2, of the laws of 1902, and section 
19, subsections 1 and 2, of the laws of 1905, déclare that : 

"The suprême chief ranger is ex-officio président and gênerai manager of 
the order, and it shall be lils duty * « * to bave the gênerai superlnteud- 
ence and management of the afCairs of the order and the promotion of Its 
growtli, and to appoint from time to tinie such inspectors gênerai, assistant 
gênerai managers, managers, district superintendents, and deputy supi-euie 
secretaries, as the interests of the order may requlre, who shall perform such 
duties as may be asslgned to them from time to time by the suprême cliief 
ranger, or by the executive eouncll." 

And his power to fix the sums to be paid to such persons as he might 
employ appears in section 31, subsection 7, of the laws of 1903, and 
section 29, subsection 8, of the laws of 1905 : 

"The persons employed by the suprême chief ranger at the head offlee of 

the suprême court, or elsewhere, shall receive the salary or allowanee from 

time to time determined by tlie suijreme chief ranger or by the executive 
council." 

The plaintiff concèdes that his employnient under either coniract 
could not hâve lasted longer than the next meeting of the suprême 
court. This body meets every third or fourth year, and, even if the 
contract had not been expressly limited to expire at the next meeting, 
the plaintiff admits that the gênerai laws of the order would forbid it 
to continue in force beyond that time. But he argues that (except for 
cause) he could not be removed before the meeting of the suprême 
court, because he was expressly employed until that meeting, and no 
power to remove him at the discrétion of the suprême chief ranger 
was reserved in the contract. This argument, however, fails to give 
the proper weight to a provision in the gênerai laws that to my mind is 
décisive. Section 16, subsection 2, of the laws of 1902, and section 19, 
subsection 2, of the laws of 1905 (already referred to), both contain 
this f urther déclaration : 

"The suprême chief ranger shall hâve power to remove and discharge from 
time to time any person he may hâve appointed or employed under the provi- 
sions of this subsection." 

By this unequivocal language the power to remove is reserved with- 
out qualification or limitation. The plaintifï's long connection with 
the order must hâve made him familiar with the laws concerning ap- 
pointnient and removal, but, whether he actually was acquainted with 
them or not, he is chargeable with notice and is bound by their provi- 
sions, for he knew that he was dealing with an officer of the order 
whose power to employ was derived from its gênerai laws and was 
presumably exercised in subordination thereto. No doubt thèse laws 
contemplate that the power to remove will only be exercised for the 
object of advancing the interests of the order, but the discrétion of 
the suprême chief ranger was unfettered in determining when thèse 
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inlerests called upon him to dismiss a person whom he had employed. 
It may perhaps be assumed that he must act in good faith, but, if this 
qualification exists, I need only say that there was no évidence what- 
ever in the présent case that the plaintiff's removal was in bad faith. 
The chief ranger who succeeded Dr. Oronhyatekha beheved that the 
interests of the order would be promoted by a change in Pennsylvania 
that did net involve the plaintiff's continuance in office, and I think he 
had a right to act upon this deliberate and honest judgment. If the 
plaintifï's argument is correct, it is not easy to see where a limit can 
logically be placed upon the power of the suprême chief ranger to bind 
the order by a contract of employment. If the exercise of his power 
to employ takes away his power to remove, although both powers are 
given by the gênerai laws, why should it be conceded that the term of 
employment is nevertheless limited by the same laws so that it must ex- 
pire at the next meeting of the suprême court, even if the chief ranger 
attempts to make a contract for a longer period? If the exercise of 
the power to employ repeals in effect the express provision that the 
employé may be removed "from time to time," what saves the limita- 
tion of the term of service to the next meeting of the suprême court 
from being repealed also? From the plaintifï's point of view, a con- 
tract for 10 years would be as irrévocable as a contract that was limited 
in accqrdance with the gênerai laws ; and an agreement to pay a certain 
sum as salary, no matter how large, would be equally beyoncl the reach 
of change. It is true that section 29, subsection 8, déclares that the 
persons employed by the suprême chief ranger shall receive the salary 
or allovvance "from time to time" determined, but this réservation of 
control over the sum to be paid is no more effective than the réservation 
of control over the term of employment that is found in the express 
grant of power to remove. I do not think the question needs further 
élaboration. In my opinion, the reserved power is clear and was prop- 
erly exercised. It follows that the jury were correctly instructed that 
the plaintifif could not recover upon the contract of August, 1905. 

This conclusion makes it unnecessary to consider the question how 
far the contract was affected by the statutes of frauds that are in force 
in New Jersey and Canada respectively. The contract was made in 
one jurisdiction or the other, and is attacked as invalid because it was 
not in writing. The plaintiff replies that the place of performance was 
Pennsylvania, where there is no such statutory requirement, and that 
the agreement must be judged by the law of that state. Obviously, 
however, this matter is now of académie interest only, and needs no 
further attention. 

The plaintiff's motion for a new trial is refused. The defendant's 
motion for judgment notwithstanding the verdict is also refused, and 
to this refusai an exception is sealed. After the proper aniendment has 
been made, judgment may be entered for $325 in favor of the plaintiff. 
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LEDERER t. SAAKE. 

(Circuit Court, E. D. Pennsylvanla. January 22, 1900.) 

No. 61. 

1. CoPYBiOHTS (§ 70*)— Action for Infbïngement— Burden of Pboof. 

In an action for penaltles for Infrlngement of a copyright, the burden 
rests upon tlie plaintiff to prove tltle to the copyright by showlng a strict 
compliance wlth every statutory requirement, as well as Inf riiigpment ; 
there lielng no gtant, as in case of a patent, to ràlse a presumption of 
validlty. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. § 70.*] 

2. Copyrights (§ 70*)— Action fok Infringement— Dbfekses. 

In a suit for penaltles for Infrlngement of a copyrlghted publication 
by the person In whose name the copyright was taken, the f act that he is 
not tlie author caunot he set up as a défense, it being Immaterlal to dé- 
fendant whether plaintiff is In fact the owner or holds as trustée. 

[Ed. Note. — For other cases, see Copyrights, Bec. Dig. § 70.*] 

3. Copyrights (§ 70*)— Action for Infbingement— Who mày Maintain. 

Wbere an American copyright of a German play was talîen in tbe name 
of the author, a contract by which he granted the stage right to produce 
the play in the United States to another does not vest the latter wlth the 
right to sue in his own naïue for penaltles for infrlngement of the copy- 
right. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 68; Dec. Dig. 
§70.*] 

4. Copyrights (§ 70*)— Action foe Infbingement— Evidence— Proof of De- 

posiT of Copies of Book. 

ïhe certiflcnte of the Librarian of Congress that two copies of a book 
were deposited with him is compétent évidence of such fact in an action 
for penaltles for infrlngement of the copyright of such book, and is sufli- 
cieut where the identlty of such copies with the boOk In suit is shown. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 70.*] 

On Motions by Défendant for New Trial and for Judgment Not- 
withstanding the Verdict. 

Thomas Stokes, George Wharton Pep'per, and Louis Steckler, for 
plaintifï. 

Joseph H. Taulane and Hector T. Fenton, for défendant. 

J. B. McPHERSON, District Judge. This is an action to recover 
the penalties denounced by section 4966 of the Revised Statutes (U. 

5. Comp. St. 1901, p. 3415) against the unauthorized production of a 
copyrighted dramatic composition. Two plays are involved, botli by 
German authors; one being "Alt Heidelberg," by Wilhelm Meyer- 
Foerster, and the other, "Grossmama," by Max Dreyer. The copy- 
right in Alt Heidelberg was taken out in the name of the plaintifï, 
Emanuel Lederer, as proprietor, in 1902, and the copyright in Gross- 
mama was taken out in the name of Max Dreyer, as author and pro- 
prietor, in 1898. The alleged infringements took place in December, 
1906, and February-March, 1907, and a verdict was rendered in favor 
of the plaintifï for $450, of which $300 was for the production of 
Alt Heidelberg, and $350 was for the production of Grossmama. 

'For other cases see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Several questions were submitted to the jury, and the court's in- 
structions, save in one particular, were net objected to by either party. 
If, therefore, the évidence justified the submission of thèse questions, 
the verdict has established that the following facts are true : 

(1) The respective authors, or proprietors, of the plays in question 
deposited copies of tlie title with the Librarian of Congress. 

(2) Within a reasonable time thereafter, two copies of each play 
were also deposited with the Librarian. 

(3) Thèse copies were printed from type set within the United 
States. 

(4) When thèse copies were deposited, the plays had not been pub- 
Hshed, either hère or abroad. They had been produced upon the stage 
in Germany before that time, but the jury were instructed that such 
production was not a "publication" that would defeat the author's 
right to subséquent copyright in the United States. This instruction 
was objected to by the defendant's counsel, but, as no argument in 
support of the objection was offered upon thèse motions, I shall regard 
it as abandoned. 

(5) The verdict also established the fact that the plays publicly 
produced by the défendant under the titles of "Alt Heidelberg" and 
"Grossmama" were substantially identical with the copyrighted plays, 
and it followed, therefore, that inffingement had been made out as 
charged in the plaintiff's statement of claim. 

It is urged now by the défendant- that there was no compétent évi- 
dence of the facts stated in paragraphs 2, 3, 4, and 5, or, at ail events, 
no sufficient évidence, and therefore that the défendant is entitled, 
either to a new trial, or to judgment notwithstanding the verdict. I 
agrée with the proposition that the burden of proof is upon the plain- 
tiff to prove his title to copyright, as well as to prove infringement 
(Chase v. Sanborn, Fed. Cas. No. 2,628), and that the requirements 
of the fédéral law are in the nature of conditions précèdent and must 
be strictly complied with (Osgood v. Aloe Instrument Co. [C. C] 
83 Fed. 470). To use language employed by the court in the latter 
case: 

"Unlike the laws ajovernlng the issue of pateiits to inventors, no certiflcate 
is made by the governineut conferriii.ir a copyright upou authors. They, there- 
fore, hâve no grant conferriug upon thein in ternis a inouoiioly in or to their 
productions, and tlierefore hâve nothing to show a prima facie case, like tliat 
which arises on a suit for Infriiigement of letters patent upon the production 
of the patent itself. Authors take their rights under and sub.1ect to tlie law, 
and, when assailed, the burden is upou them to show literal coniphante witli 
each and every statutoiy requiremeut in the nature of conditions précèdent." 

But I think no one can examine the évidence that was offered in this 
case without coming to the conclusion that sufficient support to re- 
quire submission to the jury was offered of each of the foregoing 
facts, and that the verdict was fuUy justified upon the merits. The 
chief reliance, now as well as at the trial, is placed upon questions of 
law, which it is argued require judgment to be entered for the défend- 
ant. Thèse questions vfill receive attention in their order. 

First, with regard to the copyright of Alt Heidelberg. This was taken 
out in the name of the plaintiff, as proprietor, under the real or sup-; 
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posed authority of a contract entered into between the author and 
him, and the défendant contends that the true construction of this 
contract gives to the plaintifif nothing more than the stage rights in 
the play, and does not transfer the proprietary right in tlie bock itself, 
so as to warrant the plaintiff in taking out the coyright in his own 
name. But this contention is, I think, answered by the décision of the 
Suprême Court in Belford v. Scribner, 144 U. S. 488, 13 Sup. Ct. 
734, 36 L. Ed. 514. In that case Scribner & Co. had taken out a 
copyright as proprietors of a book of which Marion Harland was the 
author. In a suit for infringement the défendant set up, inter alia, 
that the plaintifîs were not the true owners of the copyright, because 
the author was a married woman when she made the controverted 
agreement with Scribner & Co., and that her husband was entitled by 
law to her earnings, of which she had no power to dispose ; and con- 
tended further, that, even if he had ratified her agreement, the suit 
should bave been in her name as owner in fact of the copyright. The 
Suprême Court agreed with Judge Blodgett that under the proof the 
suggestion of a possible marital interest by the husband in his wife's 
earnings was answered by the acquiescence of ail the parties in the 
claim by Scribner & Co. that they were the proprietors of the copy- 
right; and then went on to say: 

"The opinion of the Circuit Court further correctly sald: 'It is certain that, 
if there is any ownership ïn this worli by copyright at ail, it is in the com- 
plainant, in whose name the copyright was talien and now stands, so far as 
is shown by the proof in this case. If the law of the domicile of Mrs. Ter- 
hune (Marion Harland) entitles her husband to auy part of her earnings, that 
is a matter to be settled between her husband and the complainant, and which 
the défendants cannot interpose as a défense to a trespass upon the complain- 
ant's property rights in this eopyrighted book.' " 

A similar remark may, I think, be made with référence to the copy- 
right in Alt Heidelberg. The author and the plaintifif hâve acquiesced 
for several years in the plaintiflf's proprietorship, and, if the true situa- 
tion between them differs from the apparent situation, that is a mat- 
ter for their own adjustment, and cannot be interposed as a défense 
by one who has infringed the rights that the plaintiff holds, either for 
himself or in trust for the author. The défendant will be fully pro- 
tected by the verdict and judgment. No one but the plaintiff can 
sue for a violation of the copyright of Alt Heidelberg, for he is the 
sole légal proprietor thereof, and it is not easy to see what interest the 
défendant has in the ultimate disposition of the penalties that may be 
recovered in the présent suit. 

But the situation is radically différent in relation to the copyright 
of Grossmama. This was taken out in the name of the author him- 
self, and presumably, therefore, he continues to be the owner, unless 
there is proof that he has parted with his title. Upon this subject 
évidence was offered which must now be considered. Under date of 
October 17, 1898, a written contract was entered into between the 
author, Max Dreyer, and the plaintiff, which was somewhat crudely 
translated at the trial as follows: 

"Contract between Max Dreyer, in Berlin, Gerniany, on the one side, ^'»'î 
''^«mnuel Lederer, in New York, the other party. 
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"On the ITtli of October, 1808. pi^Jiug eaeh other one dollar In hand, tlie 
following contract. lias been asi'eed upon and exeeuted as follows: Tlie sanl 
Max Dreyer sells to Emanuel Lederer tlie play written by hlm entitled Gross- 
mama, in four acts, the original manu script, tlie score, orcliestration, songs. 
and words of the saine, in the German and Engllsh language, for America aud 
Canada. 

"The sensé of this agreement is that the said Emanuel Lederer is the own- 
er, for the above mentioned countries, solely and exclusively of the within 
named stage work. 

"Clause 2nd. Emanuel Lederer herewith buys the play of Grossmama and 
obligates himself to pay to Max Dreyer In considération of that sale of the 
play, the following payments, vlz.: two-thirds of ail royalties coming due 
through performances of the play by contract or otherwise. 

"Clause 3rd. Emanuel Lederer obligates himself during the term the play 
is produced by himself, or through license of bis, to Théodore Entsch in Ber- 
lin, monthly statements, and ail nioneys due. 

"Clause 4th. In case of delay or refusai of Emanuel I^ederer to turn in ail 
the moueys due Max Dreyer, with statements thereto, the validity of the con- 
tract shall cease immediately to this stage work. 

"Clause 5th. The said Max Dreyer agrées to hâve the within named play in 
order to enjoy the protection of the American law copyrighted prior to its ap- 
isearance in the book trade. 

"Clause 6th. Emanuel Lederer herewith acquires the sole and exclusive 
right of translation of said stage work into the English language, for the 
use in America and Canada, and the cost thereof to be deducted from the 
royalties herein stated. But thèse déductions may only be made of moneys 
accrued from collected royalties for English or German performances, and the 
cost of translation shall net exceed the amount of thirty dollars for eaeh act. 

"Clause 7th. Emanuel Lederer loses ail rights whatsoever to this stage 
work in case it should not be produced within three years, or sold or con- 
tracted for productions. But said Max Dreyer is to inform Emanuel Lederer 
in writing at least six weeks prior to the termination of thèse three years, of 
his intention, whether he wants to dififerently dispose of the same, in case it 
should not hâve been produced, sold, or otherwise contraeted for within the 
above named six weeks prior to the expiration of the three years. 

"Clause 8th. * * * 

"Clause 9th. Emanuel Lederer takes upon himself to prosecute ail persons 
legally, who attempt to produce said work without his consent, without mak- 
ing any claim toward Max Dreyer for reimburseinent of his outlays in fées, 
costs of proceedings, and whatever connected with the prosecution of that 
case. 

"Clause lOth. In case of inïringement of either party of the foregoing con- 
tract, the sum of flve hundred dollars fine is to be paid to eaeh other in liqui- 
dation aceording to law, 

"Clause Util. The aforesaid contract Is binding for both parties, as well 
as their assigns and rightful heirs. 

"In witness whereof both parties signed on the above date tlie foregoing con- 
tract, after belng read and acknowledged, with own hand and seal and signa- 
ture. Then it is signed, sealed and delivered in présence of." 

Taken as a whole, this agreement seems to lack certainty upon the 
point now in dispute. It is susceptible of two constructions, one sup- 
porting the plaintifif's contention that it gives him the proprietorship of 
the whole work, and the other construction upholding the position that 
he only acquired the stage right, the right to produce the play or to 
license its production. The right to produce the play is granted by 
section 4953 to the owner of the copyright in the book itself, but the 
right of production is made an incident to the ownership of the copy- 
right, and is not the subject of separate statutory protection, although 
it may be assigned to one person while the right to print, etc., résides 
in another. As was said in Carte v. Ford (C. C.) 15 Fed. 443: 



814 166 FEDERAL RBPOETEK. 

"Under the copyright laws of the United States any citizen or résident of 
the United States wbo is the author of any dramatic composition » ♦ • 
may copyright it, and he then has given him by the statute, two distinct and 
separable rights — one, the sole right to prlnt and sell copies of the words and 
music, and the other, the sole right to publicly perform it, and doubtless he 
could assign to one person the right to print, and reserve, or grant to a dif- 
férent person, the right to publicly perform his composition." 

Without discussing the détails of the contract with Dreyer, I think 
that its total effect is to give to the plaintifif no more than the stage 
right; and, indeed, it may be a question whether the agreement was 
intended to go f urther than to conf er upon the plaintiff a légal status 
as the agent of the author. But, however that may be, the title to 
the copyright was certainly in Dreyer himself, and I see no escape 
f rom thè' conclusion that it was therefore necessary to sue for in- 
fringement in his name. The légal cause of action accrued to him, 
and could not be presented in the same suit with a cause of action that 
accrued in a wholly différent légal right to another person. For thèse 
reasons, I am of opinion that the verdict cannot be sustained for the 
penalties that were allowed for the production of Grossmama, and that 
judgment should only be entered for $200, the penalties allowed for 
infringement of the other copyright. But, as this conclusion is prac- 
tically équivalent to a nonsuit, so far as Grossmariia is concerned, it 
must be understood that the entry of judgment for $200 only is with- 
out préjudice to the right to bring a proper suit for the violation of 
the copyright taken out in the name of Max Dreyer. 

A word or two may be added concerning an objection that was 
urged in argument about the lack of compétent évidence to prove 
that the books deposited with the Librarian of Congress as copies of 
Alt Heidelberg were substantially identical with the copies that were 
offered in évidence at the trial. Reliance is placed on a dictum of 
the Suprême Court in Merrell v. Tice, 104 U. S. 557, 26 L. Ed. 854. 
The question there was whether an unsigned mémorandum — "Two 
copies of the above publication deposited December 6, 1876" — at the 
foot of the Librarian's certificate concerning the deposit of a title was 
compétent évidence that the deposit of the two copies had been made. 
The court decided that it was not compétent, and in the course of the 
discussion used the following language: 

"Then, what is compétent proof of such a deposit? If, after couiplying with 
ail the requisite conditions, the law had authorized letters patent for the copy- 
right to be issued to the proprietor, such letters would be compétent, if not 
conclusive, évidence that the conditions had been complied with. But no such 
letters are issued in the case of copyrights. It is contended, indeed, that the 
Librarian's certificate answers the same purpose. But it is plain that this cer- 
tificate was only an exemplification of the record required to be made on the 
flling of the title before publication. Its form, as prescribed by law, and its 
contents as shown by the copy produced in évidence, show that it relates to 
nothing else. The publication of the book, and the deposit of copies thereof, 
may not take place until the lapse of months afterward. The certificate, 
therefore, has no relation to the deposit of the books. The record of which it 
is an exemplification is made without référence to any such deposit." 

What follows contains the dictum in question : 

""Whether, after the deposit has been made, the certificate of the Librarian, 
under his oiSicial seal, that the books were deposited on such a day, would be 
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compétent évidence of the fact, Is not now the question ; and It may admit of 
considérable doubt. Perhaps a eertlficate of the Librarlan attached to a copy 
of the book, certifying that two copies of the same book, or of which that is 
a true copy, were deposlted in his office on such a day, would be compétent 
évidence, inasmtich as the Librarian's office is a public one; the copyright 
books deposlted wlth him are quasi records, kept in hls custody for public ex- 
amination — one objeet, no doubt, belng to enable other authors to inspect 
them In order to ascertain precisely what was the subject of copyright. But 
we express no opinion whether such a eertlficate would be compétent or not 
In the présent case no such certified copy of the books deposlted, nor a eer- 
tlficate of the fact that they were deposlted, was adduced in évidence. The 
mémorandum under the eertlficate had no valldity as évidence. It might hâve 
been put there by any person. It would be unsaf e to hold that a mémorandum 
under a eertlficate, or Indorsed ui)on It, is part of the eertlficate." 

But the same court, in Belford v. Scribner, 144 U. S. 505, 12 Sup. 
Ct. 739 (36 L. Ed. 517), decided that a signed mémorandum— "Two 
copies of tlie above received November 15, 1880. A. R. Spofford, 
Librarian of Congress" — which was made upon a letter addressed to 
the Librarian by the proprietor of the copyright, was compétent évi- 
dence that two copies of the book referred to in the letter were duly 
deposited, although the mémorandum was not under seal. In the 
présent case, the Librarian's certificate was an officiai paper in the 
usual précise form, and there was other évidence that the books de- 
posited and the books oflfered in évidence were substantially identical, 
which, although it was slight, was sufificient in my opinion to require 
its submission to the jury, and to justify the verdict. There could 
not be the least doubt, I think, in the mind of any one who heard the 
trial, that the play produced by the défendant was Foerster's Alt 
Heidelberg. 

The defendant's motions for a new trial and for judgment not- 
withstanding the verdict are refused, and to the refusai of judgment 
an exception is sealed. Judgment for $200 may be entered upon the 
verdict for the infringement of the copyright of Alt Heidelberg. 



SUDERMAN T. SAAKB. 

(Circuit Court, E. D. Pennsylvanla. January 22, 1909.) 

No. 62. 

CoPTEiGiiTS (I 70*)— Action fok Infbingement— Sufpicienct or Evidence. 

Evidence held to support a verdict awarding damages for the Infringe- 
ment of copyrights for dramatlc compositions. 

[Ed. Note. — For other cases, see Copyrlg;hts, Cent Dlg. § 76; Dec. Dig. 
i 70.*] 

On Motions for New Trial and for Judgment Notwithstanding the 
Verdict. Denied. 

Thomas Stokes, George Wharton Pepper, and Louis Steckler, for 
plaintiff. 

Joseph H. Taulane and Hector T. Fenton, for défendant. 

*For other cases see same topic & i numbbb lu Dec. A Am. DIgs. 1907 ta date, & Rep'r Indexes 
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J. B. McPHERSON, District Judge. The plaintiff is the author of 
two German plays, "Das Blumenboot" and "Stein under Steinen," 
both of which were duly copyrighted in his name in October and No- 
vember, 1905. The défendant produced thèse plays at his theater 
in Philadelphia in 1906 and 1907, and this suit is brought to recover 
the statutory penalty for such production. Rev. St. § 4966 (U. S. 
Comp. St. 1901, p. 3415). The case was heard immediately after the 
trial of Lederer v. Saake, 166 Ped. 810, in which an opinion has just 
been filed, and a verdict was rendered for the plaintifï in the sum of 
$500. Under the charge of the court, the iinding of the jury has es- 
tablished the following facts: 

(1) The titles of thèse plays were duly deposited with the Librarian 
of Congress. 

(2) Within a reasonable time thereafter two printed copies of each 
play were also deposited with the Librarian. 

(3) Thèse copies were printed from type that was set up in the 
United States, 

(4) Before the time when the cqpies were deposited, there had been 
no previous publication of either play, either hère or abroad. 

(5) Both the plays were publicly produced by the défendant, and 
both were substantially identical with the copyrighted plays. 

There is no question in this suit concerning the plaintiff's right to 
take out the copyrights, nor of his légal right to bring a suit for in- 
fringement. The sole dispute now is whether there was évidence that 
should hâve been submitted to the jury to establish the facts that hâve 
been found by the verdict. The defendant's contention is that there 
was no compétent évidence from which the facts stated in paragraphs 
2, 3, 4, and 5 could be properly found, and therefore that he is entitled 
to judgment notwithstanding the verdict. In any event, he asks for 
a new trial on the ground that such évidence as there was did not 
justify the finding. Without discussing the évidence in détail, I think 
it enough to say that I am obliged to disagree with the defendant's 
position. As I regard the matter, there was compétent évidence of 
each fact, and the verdict was fully warranted. No one could hâve 
heard the witnesses and entertained any doubt that the necessary facts 
to make out the plaintiff's claim were substantially proved, or could 
hâve failed to see that there was np real défense on the merits. The 
légal questions involved in the présent dispute hâve been sufficiently 
considered in the opinion that has just been filed in Lederer v. Saake, 
so far as it is now applicable. The subjects of stage right and of who 
the proper plaintiff should be in a suit for infringing such right, are 
not involved in this case. 

The motions for a new trial, and for judgment notwithstanding the 
verdict, are refused. To the refusai of judgment an exception is seal- 
ed in favor of the défendant. 
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MONSEN V. AMSIXCK et al. 
(District Court, S. D. New Yorlr. December 19, 1908.) 

1. Shipping (§ 195*) — Genebal Avebage — Liability to Oontribtjte — Ad- 

Tance on Fkeight. 

A eliarter party provided tliat cash for steamer's ordinary disburse- 
inents at port of loadlng sliould be advanced by cliarterers, "if requested 
by maister, at current rate of exchange, subject to Insurance and 2i/2 per 
cent, commission." After loading tlie master requested an advance, 
wblch tlie cliarterers made, but took the master's draft tlierefor. Held, 
that since they were required by the charter to make the advance on 
frelght if requested, and It did not appear that the master had authorlty 
to borrow otherwlse, the advance must be regarded as an advance on 
freight, notwithstanding the fact that It was niade on the master's draft 
and was not Indorsed on the biil of lading, and that it was liable to con- 
tribution in gênerai average, niade necessary by the breaklng of the ves- 
sel's shaft on the voyage and the incurring of liability for salvage serv- 
ices in conséquence. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 195.* 
General average, see notes to Pacific Mail Stearaship Co. v. New York 
H. & R. Mining Co., 20 C. C. A. 357 ; The Saiita Ana, 84 0. G. A. 316.] 

2. Shipping (§ 93*)— Bottomry— Construction of Contract— Master's Draft. 

A master's draft, given for money borrowed to pay necessary disburse- 
ments of his vessel, payable froni the first frelght recel ved, and for the 
payment of which the master pledged the vessel and freight, Is équiva- 
lent to a bottomry bond, under the American authorities. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 93.*] 

3. Shipping (§ 187*)— General Average— What Law Govbrns. 

ïhe law of the place of destination, where vessel and cargo separate,. 
détermines the rlghts of gênerai average. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 000 ; Dec. Dig. 
S 187.*] 

4. Shipping (§ 187*) — General Average — Liability to Contribute — Bot- 

tomry LoAN— Portuguese Law. 

By the law of Portugal a loan on bottomry is subject to gênerai aver- 
age contribution. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 187.*] 

In Admiralty. Action to recover contribution in gênerai average. 

Wing, Putnam & Burlingliam (liarrington Putnam, of counsel), for 
libelant. 

Wallace, Butler & Brown (Frederick M. Brown, of counsel), for 
respondents. 

HOLT, District Judge. This action is brought to recover the sum 
of $1,504.80, being the équivalent of £309.4.4, as a gênerai average 
contribution alleged to be due from the respondents. The libelant, 
the owner of the Norwegian steamship Folsjo, in December, 1900, 
chartered the steamer to the respondents, G. Amsinck & Co., for a 
voyage from New York to Oporto, Portugal. The charter party con- 
tained the following clause: 

"(15) Cash for steamer's ordinary disburseuients at port of loading to be 
advanced by cliarterers, if required by master, at current rate of exchange, 
subject to Insurance and 2% per cent, commission." 

•For other cases see same topic & S numbeb In Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
166 F.— 52 
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Before the vessel sailed from New York, the master applied to the 
respondents for an advance of money, through Bennett, Walsh & Co., 
who were the agents of the owner of the Folsjo in New York. They 
had advanced varions sums of money to the master, and in payment 
for suppHes furnish the ship, amounting to £1,079.5.6, Mr. Wiltshire, 
cashier of Bennett, Walsh & Co., had charge of the matter of obtain- 
ing the funds from the respondents to balance the account. He ac- 
cordingly applied to Amsinck & Co. for such funds. His statement 
of the transaction is that he asked them for the advance on the freight 
according to the charter party, and they said they would rather make 
thç advance on the captain's draft; that he made no objection to 
giving the master's draft; that such draft was drawn, signed by the 
master, and indorsed by Bennett, Walsh & Co., and the cash on the 
draft received from Amsinck & Co. The version of this transaction 
given by Mr. Japp, the respondents' manager, is that some one from 
Bennett, Walsh & Co. applied to him, and asked him for an advance 
of freight, to be indorsed on the bill of lading, a day or two previous 
to the sailing of the ship. He states that he declined to make the 
advance on the bill of lading by indorsing the advance on it, but said 
that they would buy the ship's draft. This évidence is substantially 
corroborated by Mr. Ruperti, one of the respondents' firm, who was 
consulted by Mr. Japp upon the subject. The reason given by Mr. 
Japp and Mr. Ruperti for preferring to advance the money on a draft 
rather than to indorse the advance on the bill of lading is that, if they 
had paid part of the freight hère in New York, they would hâve had 
to draw for so much more on the buyer at Oporto at 90 days' sight, 
which increased respondents' risk. The Folsjo, on her voyage from 
New York to Oporto, met with very heavy weather and broke her 
shaft. This necessitated her being towed from mid-ocean into the 
Azores by another steamer, which met her, and afterwards being tow- 
ed from the Azores to Portugal, for which salvage service a large 
amount of salvage was recovered in a suit in England, and paid. This 
gave rise to a gênerai average adjustment by an adjuster at Oporto, 
who found that there was due from the freight interest of the Folsjo 
for gênerai average the sum of £554.11.1, which contributory sum was 
apportioned as follows: 

Freight paid in advance £.309. 4.4 

" remaining at risk 245. 6.7 



£554.11.1 



This suit is brought to recover frotn the respondents the sum of 
£309.4.4, for their contributory interest on account of freight paid in 
advance; the libelant having settled the gênerai average adjustment 
with ail other interests, and being entitled to receive this amount, if 
the respondents are liable to pay it to any one. 

As freight is not earned until the successful completion of the 
voyage, moneys advanced on freight at the beginning of a voyage are 
liable to be lost, if the ship is lost or the voyage for any reason not 
completed. The interest, therèfore, of a person who has made ad- 
vances upon freight is insurable, while a person who has made a 
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simple loan of money to the owners on the master's draft, for which 
the owners are liable at law in any event, hâve no insurable interest 
in the ship, cargo, or freight. The principal test, therefore, whether 
or not an advance of money to the captain is an advance on freight is 
whether sûch advance is insurable. Hicks v. Shields, 26 L. J. Q. B. 
205 ; Allison v. Bristol M. I. Co., 1 A. C. 209. This advance was noi 
insured by the respondents, Amsinck & Co. ; but Mr. Ruperti says 
that they assumed that Bennett, Walsh & Co. had insured it. 

Section 15 of the charter party provided that the advance should be 
subject to insurance, and therefore any advance made under that sec- 
tion would be an advance on freight. The fact that an advance on 
freight is frequently indorsed on the bills of lading or on the char- 
ter party does not seem to me to be décisive. Such an advance is some- 
times made by means of a master's draft, and the fact that a master's 
draft is given does not necessarily prevent the advance from being 
an advance on freight. The Red Sea [1895] Prob. 293, on appeal 
[1896] Prob. 20, 8 Asp. Mar. Law Cases, 102; Carver on Carriage by 
Sea, § 564. It does not appear in this case that the master had any 
power to bind the owner by obtaining advances from the charterers, 
except pursuant to section 15 of the charter party. The charterers 
were bound by section 15 of the charter party to make advances on 
freight if called for by the master; and, upon the whole, I think that 
the money advanced was advanced freight, notwithstanding the fact 
that it was not indorsed on the bill of lading and was advanced upon 
a master's draft. That being so, the adjuster, in my opinion, was cor- 
rect in charging the charterers with their contributory share in gênerai 
average, on the ground that they had an insurable interest in the ship. 

The respondents' counsel asserts that this advance could not be con- 
sidered an advance under section 15 of the charter party, because un 
der that section only ordinary disbursements at port of loading are 
authori^ed to be advanced. The amount of this draft was £1,079.5.0. 
This was certainly a large amount for ordinary disbursements at port 
of loading; but not only is there no évidence that the disbursements 
were for anything else, but Mr. Walsh testifies that the vessel incur- 
red the disbursements shown in the account, to cover which the draft 
was drawn. The respondents, Amsinck & Co., made no objection to 
the draft on the ground that it was too large for ordinary disburs» 
ments, or on any ground. The draft was duly accepted, and at ma- 
turity paid. It was presumably paid out of the first amount of freighi 
received at Oporto, as provided by the terms of the draft. There is 
no évidence that the owner ever objected to the act of the master in 
drawing such a draft for such an amount, and I do not think that 
the court would be justified in holding that the money was not advanc- 
ed under the provisions of section 15 of the charter simply on the 
ground that the amount was large. 

But if this advance be regarded as a loan, instead of an advance on 
freight, it was, in my opinion, a loan on bottomry. The master's draft 
promised to pay il,079.5.6 — 

"for necessary disbursements of my vessel at this port [New York], for the 
payaient of which I hereby pleilge my vessel and freight, and my consignoea 
at the port of destination are hereby directed to pay the amount of thia 
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obligation, from the flrst amount of frelght recelved, for account of my sald 
ressel.'' 

Such a draft was équivalent to a bottomry bond, under the Ameri- 
can authbrities. The Pride of the Océan (D. C.) 3 Fed, 163; The 
James L. Pendergast (D. C.) 30 Fed. 717; The Wyandotte, 145 Fed. 
321, 75 C. C. A. 117; The Dora (D. C.) 34 Fed. 343. A loan on bot- 
tomry, under the American décisions, is not liable to contribute in 
gênerai average, but the gênerai rule is that the law of the place of 
destination, or where the ship and cargo finally separate, détermines 
the rights of gênerai average. Simonds v. White, 2 B. & C. 805 ; In- 
ter. Nav. Co. v. Atlantic Ins. Co. (D. C.) 100 Fed. 317; Inter. Nav, 
Co. V. Sea Ins. Co. (D. C.) IM Fed. 93; Lowndes on General Aver- 
age, 248. 

By the law of Portugal a loan on bottomry, or "contrato de risco," 
does contribute in gênerai average (Com. Code, art. 631) ; but it is 
claimed that the master's draft does not comply with the Portuguese 
law in respect to the requisites of such a contract. The Portuguese 
law (Com. Code, art. 626) provides that such a contract shall conform 
to varions requirements, among other things that it shall contain the 
signature of the lender, the premium expressed or agreed, a description 
of the ship, and the names and addresses of the lender and borrower ; 
and it is claimed that thèse were lacking in this case. But the draft 
shows the name of the lender ; there being no premium agreed on, it was 
îiot stated ; and the name and description of the ship appear upon the 
face of the draft. I think that the draft in this case is in sufficient com- 
pliance with the requirements of the Portuguese law to constitute a con- 
tract of bottomry, or "de risco," under the Portuguese law ; and, that 
being so, the amount which the respondents received in payment of 
the draft was properly chargeable with its proportionate liability in 
the computation of gênerai average contribution. 

My conclusion is thaï the libelant is entitled to recover the amount 
sued for, with interest and costs ' 



!àMES ▼. ÀMBRIOAN TELEPHONE £ TBLEGRAPH CO. 

(Circuit Court, D. Massachusetts. January 14, 1909.) 

No. 435. 

1. Corporations (§ 202*) — Action bt Stockholdeb— Injurt to Corporation. 
The déclaration alleged that the T. Telegraph Co., In whlch plalntlfl 
was a stockholder, was organized to operate an indépendant System 
throughout the United States, after whlch the défendant Company se- 
cured control of the T. Co. by the purchase of its stock, to prevent com- 
pétition in Interstate téléphone trafflc, whlch it had planned to carry on. 
Défendant since so managed the T. Co. as not to develop its business, but 
to prevent It from doing business, and suppressed compétition, until the 
T. Co. was forced into the hands of a recelver. By such control défend- 
ant had monopoUzed Interstate téléphone commerce, and thereby rendered 
worthless plaintifC's stock in the T. Co., which prier thereto had beeu 
worth $15 a share. On demurrer, held, an Injury to the corporation, and 

•For otber roaea im sam* topic le ^ numbsb tu Dec. * Am. Dies. I90T to data, * Rep'r Index» 
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not to the stoekholders of the T. Co., and that plaintiff eould not therefore 
sue in hls own name to recover treble damages under the Sherman anti- 
trust act (Act July 2, 1800, c. 647, § 7, 26 Stat. 210 [U. S. Comp. St. 1901, 
p. 3202]), giving a right to recover tlireefold damages to any person who 
slaall be Injured in his business or property by any other person or corpo- 
ration by reason of anything forbidden or declared to be unlawful by such 
aot. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 202.*] 

2. Pleading (§ 216*) — Demurbeb— Peoof. 

The posslbillty that proof may be introduced at the trial of an injury 
other than that alleged in the déclaration will not require the overruling 
of a demurrer thereto. 

[Ed. Note. — For other cases, see Pleading, Dec. Dlg. § 216.*] 

3. COEPOEATIONS (§ 211*) — INJUET TO COKPOEATION— DAMAGES— DECLARATION. 

Where, In an action by a stockholder of a corporation against défend- 
ant, the only injury alleged was to the corporation, a gênerai averment 
that plalntifC had been greatly injured in hls business and property was 
insufflclent as an allégation of injury to plaintlff distinct from that to 
the corporation. 

[Éd. Note. — For other cases, see Corporations, Dec. Dlg. § 211.*] 

4. COEPOEATIONS (§ 560*) RECEIVEES— INJUEY TO COBPOEATIOPT. 

Where a corporation is In the hands of a recelver, an action for Injuries 
to the corporation shonld be prosecuted by hlm for the beneflt of the cor- 
poratlon's credltors. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 560.*] 

Whipple, Sears & Ogden and William F. Poole, for plaintifï, 
Storey, Thorndike, Palmer & Thayer, for défendant. 

BROWN, District Judge. The déclaration is framed in reliance 
upon the Sherman anti-trust act (Act July 2, 1890, c. 647, § 1, 36 
Stat. 209 [U. S. Comp. St. 1901, p. 3200]), and claims threefold 
damages under that act. 

The déclaration avers in effect that the plaintiff is the owner of 
shares of the capital stock of the Téléphone, Telegraph & Cable Com- 
pany of America, organized to operate an independent téléphone Sys- 
tem throughout the United States ; that the défendant, the American 
Téléphone & Telegraph Company, secured control of the Téléphone, 
Telegraph & Cable Company by the purchase of shares of its stock. 
The principal allégation requiring considération is the following: 

"The plalntlfiC avers that the défendant purchased sald shares and secured 
sald control for the purpose of preventlng the free opération of compétition 
In the Interstate téléphone trafflc and commerce whlch said company had 
planned to carry on, and In the attempt to monopollze such commerce ; that 
sald cable company has slnce been managed by the Dominées of the 
défendant and its agent, the sald Morse, not for the purpose of de^eloplng 
the business for whlch sald company was organized, but for the purpose of 
preventlng said company from dolng business, and thus suppresslng and 
smothering the compétition which It would otherwlse cause to the business 
of the défendant, untll now the company is In the hands of a recelver ; and 
that by the exercise of Its control of said cable company the défendant has, 
in fact, slnce motiopollzed such Interstate téléphone commerce." 

It is alleged that the plaintifï's injury was rendering worthless his 
shares of stock of the cable company. The principal question upon 

*For other cases see same topic & { ntjmbeb In Dec. & Am. Blgs. 1907 to date, & Rep'r Indexes 
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demurrer is whether the déclaration sets forth any injury to the pkin- 
tiff resulting in a spécial damage peculiar to himself and distinguish- 
able in kind from that which he shares with ail other shareholders as 
a resuit ôf an injury tô the corporation in its business or property. 

Assiiming merely for purposes of décision upon demurrer that the 
déclaration allèges a violation of the Sherman act, and that it properly 
allèges conséquent damage, I am of the opinion that the injury set 
forth is to the corporation, for which the corporation alone can main- 
tain an action at law under the Sherman act. Section 7 of that act 
gives a right to recover threefold damages to — 

"any person who shall be Ihjured in hls business or property by any other 
person or corporation by reason of anything forbidden or declared to be un- 
lawful by this act," etc. 

The business which it is alleged was injured was that of the Télé- 
phone, Telegraph & Cable Company of America, and not of the plain- 
tiff. Çan it be said that the injury which the plaintiff has suffered 
by the dépréciation of the value of his shares cohstitutes such an in- 
jury in fais property that it is distinguishable from the injury to the 
corporation? The right of a stockholder to: maintain an action at law 
for injury suffered by the corporation was carefully considered by 
Chief Justice Shaw, in Smith v. Hurd et al., 13 Metc. (Mass.) 371, 
46 Am. DeiC. 690. In this opinion it is recognized thàt to the extent of 
his separate and peculiar interest a stockholder may maintain his 
separate and spécial action. It is said, however : 

"But an injury done to the stock and capital, by négligence or misf easance. 
is not an Injury to sucti separate Interest, but to the vvhole body of stock- 
holders in common. It is llke the case of a commun nuisance, where one 
who suffered a spécial danlage.peculidrto. himself, and distin}j;iiishable in 
klnd from that which he shares In the common injury, may maintain a spécial 
action." 

A later case, Converse v. United Shoe Machirièry Company, 185 
Mass. 422, 70 N. E. 444, reaffirms the doctrine of Smith v. Hurd, and 
is in point upon the question whether this déclaration sets forth any 
spécial injury to the plaintiff which is distinguishable from the al- 
leged injury to the corporation. The language of the court is as 
applicable, I think, to thé déclaration in the présent case as to the 
similar déclaration then before the court: 

"Ali the wrongs done or intended, set eut lu the déclaration, are wrongs 
agalnst the corporation In which the plaintiff is a stockholder, and except 
through the corporation they hâve no relation to the plaintifC. She was not 
affected by the defendant'a conduct, except as every other stockholder was 
afCected. Against her as an indivldual there was no conspiracy, and against 
her as an individual no wrong was done dlrectly. There is no direct légal 
privity between her indlvidually, or as a stockholder, and thèse défendants." 

The Sherman act does not by its terms affect the question whether 
an injury is in légal contemplation an injury to the corporation or an 
injury to the stockholder. This question must be determined upon 
ordinary principles of law. There can be little doubt that the ordinary 
principle of- représentation of the stockholders by the corporation is 
as applicable to a violation of the Sherman act as to any other viola- 
tion of law. There is no indication of an intention of Congress to sub- 
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jcct a défendant to indépendant suits by a multitude of stockholders 
for an act for which the statute afïords redress to the corporation it- 
self. 

The corporation has a right of action, and to so interpret the act 
as to confer a right of action upon the stockholder also, upon the 
présent déclaration, would be in effect to subject. the défendant not 
merely to treble damages, but to sextuple damages, for the same un- 
lawful act. The plaintiff's brief does not make satisfactory answer to 
this point. It is suggested by the plaintiff : 

"If the eorporatiou should also at some later time sue and recover, the fact 
of the plaintiff's earlier recovery should be considered in estimatlng the 
damages to be paid to the corporation." 

The déclaration allèges that the cable company is now in the hands 
of a receiver. It follows that upon recovery of damages for an injury 
to the corporation the fund belo'ngs to the receiver for application to 
the obligations of the corporation. Thèse obligations take precedence 
over the interest of the shareholder. The prior recovery by a share- 
holder, if permitted to diminish recovery by the receiver, would re- 
suit in depriving creditors of the corporation, if there are any, of 
the assets properly belonging to them. Moreover, the assets of the 
corporation are subject to disposai by proper corporate action, and 
the individual stockholder has no rights inconsistent with this right 
of the corporation. 

The allégation of damage to the plaintiff is that : 

"I-Ie has been greatly Injured In his business and property. In that his 
said shares of stock wbich were worth, as the plaintiff avers, $15 per share. 
at the time of purchase of stock by the défendant, bave now been rendered 
worthless." 

Plaintiff argues that, as the déclaration contains no averment that 
the company lost its assets, it is perfectly conceivable that the stock 
of the company might become practically worthless, though its as- 
sets were not directly affected, if its officers insisted upon a policy of 
doing no business and paying no dividends. 

It is further suggested that: 

"If absolute injustice is not to be done by denying this plaintiff the right 
:o malntain his suit, the court is required to rule that in no conceivable 
way and under no conceivable form of proof could he show that the value of 
bis stock was affected in the slightest degree differently from the way that 
damage was done to the corporation. If there is any différence at ail in 
the nature of the damage, then the demurrer should be overruled, and the 
case should be tried on issues of fact under the proper guidance of the court." 

The possibility that at the trial proof may be introduced of an in- 
jury other than that alleged in the déclaration is not a good reason 
for overruling the demurrer. The only iajury set forth is an injury 
to the corporation. No facts are stated which show an injury to the 
plaintiff distinct from that to the corporation, and the possibility of 
proof thereof at a trial, therefore, cannot be considered upon demur- 
rer. Such a gênerai averment as that "the plaintiff has been greatly 
injured in his business and property" cannot support the introduction 
of testimony showing a différent cause of action from that of which 
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the défendant îs given notice by the déclaration. The plaintiff must 
set out the facts from which it appears that he has sufifered a peculiar 
and individual in jury. 

Granting that the value of corporate stock is dépendent, not only 
upon assets in possession, but upon the expectation of profits to be 
realized through conduct of the corporate business, the shareholder 
has no spécial interest, distinct from that of the corporation, in such 
profits. If damages are recoverable for the destruction of provable 
future profits, tTie corporation or its receiver, and not the stockholder, 
would be entitled to such damages. Porter v. Sabin, 149 U. S. 473, 
13 Sup. et. 1008, 37 h. Ed. 815. 

It is not necessary, however, to speculate as to the possibilities and 
as to the conceivable right of stockholders to maintain individual ac- 
tions. It is enough to say that the wrongs hère alleged are to the 
corporation, that to admit any other line of proof would be to go out- 
side of the déclaration, and that the proper guidance of the court 
should be exercised, not in distinguishing relevant and irrelevant is- 
sues at the trial, but by rulings on demurrer which will détermine the 
orderly course of the trial, 

The facts in the case of Metcalf v. American School Fourniture 
Company (C. C.) 108 Fed. 909, are substantially différent. There 
is no careful considération in that case of the question of représen- 
tation of the stockholder by the corporation in suits under the Sher- 
man anti-trust act. The décision is confined to the ground of multi- 
fariousness. The affirmation of this décision by the Circuit Court 
of Appeals in 113 Fed. 1020, 51 C. C. A. 599, amounts to nothing 
more than an affirmation of the décision that the claim for triple 
damages under the Sherman act could not be joined with a stock- 
holders' bilL The court observes that : 

"Section 7 of the fédéral act of 1890 Is declaratory of a common-law right 
which existed in favor of parties injured by wrongs enunierated In other 
sections of that act, and confers jurisdlction to seek a remedy, and with 
treble damages, in a fédéral tribunal. The character of the right of action 
is in no way changea, and still remains one in tort." 

This is inconsistent with the contention that the Sherman act has 
the effect of changing the ordinary rule that the corporation repre- 
sents the stockholder in wrongs donc to the corporation. The plain- 
tiff doès not contend that the right of action for treble damages is 
given to the stockholder and denied to the corporation. A construc- 
tion of the act which makes the défendant liable to sextuple damages 
is certainly to be avoided. The asserted right of the stockholder is 
inconsistent with the right of the corporation to maintain suit upon 
the facts alleged in the déclaration. 

In Pennsylvania Sugar Refining Company v. American Sugar Re- 
fining Company (C. C.) 160 Fed. 144, a similar action was brought, not 
by a stockholder, but by the corporation. The complaint was dismissed 
by the Circuit Court on the authority of United States v. E. C. Knight 
Company, 156 U. S. 1, 15 Sup. Ct. 249^ 39 L. Ed. 325. A récent press 
report states, however, that this décision was reversed by the United 
States Circuit Court of Appeals for the Second Circuit and the right 
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of the corporation to maintain suit was apparently afïirmed. 166 
Fed. 254. 

The plaintifï contends that, if it be true that the corporation and 
not the stockholder is the proper party to bring suit, it then follows 
that the stockholder has no remedy at ail, for the reason that several 
cases hâve decided that a private individual cannot sue in equity un- 
der the Sherman act, and that the only remedy is at law. The cases 
of Pidcock V. Harrington (C. C.) 64 Fed. 821, Gulf, C. & S. F. Ry. 
Co. V. Miami S. S. Co., 86 Fed. 407, 30 C. C. A. 142, and Southern 
Indiana Ext. Co. v. U. S. Exp. Co. (C. C.) 88 Fed. 659, do not touch 
the question of the rights in equity of a stockholder upon a refusai 
of a corporation to maintain an action at law for damages under the 
Sherman act. A bill in equity based upon this ground would be sub- 
stantially différent from the suits in equity above referred to. The 
possibility that the stockholder might be deprived of some right through 
the failure or refusai of the corporation to take the proper steps to 
enforce its rights is not a suiïicient reason for disregarding the doc- 
trine of Smith V. Hurd, and Converse v. United States Shoe Machinery 
Company. See Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 
L. Ed. 815. 

The cable company being in the hands of a receiver, there should 
be little practical difficulty in working out the stockholder's right 
through directions to the receiver as to suits upon causes of action 
belonging to the corporation. 

The défendant contends, further, that the déclaration shows no 
breach of the Sherman act resulting in damage to any one. A déci- 
sion of this question involves a careful considération of a number of 
décisions, some of which were not discussed at the argument. 

I am of the opinion that a considération of this point is unnecessary, 
in view of what seems to me the vital objection to the maintenance 
of a suit by a stockholder upon the présent déclaration. 

Demurrer sustained. 



BREED T. AMERICAN TELEPHONE & TELEGRAPH CO. 

(arcult Court, D. Massachusetts. January 14, 1909.) 

No. 436. 

On Demurrer to Déclaration. 

Whipple, Sears & Ogden and William F. Poole, for plaintlff. 

Storey, Thorndike, Palmer & Thayer, for défendant 

BROWN, District Judge. It is admltted by the plaintiff that the questions 
arising upon the demurrer are substantially the same as those in the case of 
Oakes Ames v. American Téléphone & Telegraph Company, 166 Fed. 820, in 
whlch an opinion has been passed down this day. The defenUant's brlef 
points out that the présent case differs from the Ames Case in that Breed 
was not a shareholder in the Téléphone, Telegraph & Cable Company of 
America, but a shareholder in the Boston & New York Téléphone Company, 
in which the Cable Company owned a majority of the shares. 

The reasons given in the opinion In Ames v. this défendant apply with 
at least equal force to this déclaration. 

Demurrer sustained. 
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ALLEN V. OPPENHEIMER. 
(Circuit Court, D. New Jersey. January 25, 1909.)' 

t LiBEI. AND SLANDEB (§ 86*) — ^STATOTES— DECLARATION. 

Practice Act N. J. (P. L. 1903, p. 568) § 106, providea that In llbel or 
Blander plaintlff may aver that the words or matter complained of were 
used lu a defamatory sensé, speclfylng It, wlthout any prefatory a.ver- 
ment to show how the words or matter were used In that sensé, which 
averment shall be put In Issue by the déniai of the alleged llbel or slan- 
der, and If the words or matter pleaded, wlth or wlthout the alleged 
meanlng, show a cause of action, the déclaration shall be sufflclent. Held, 
that plalntilf, under such section, may set out the words complained of, 
and put on them, by Innuendo or speclfled defamatory sensé, any con- 
struction he may see fit, wlthout showing, by colloquium or other ex- 
planatory matter, how the words contalned a defamatory charge. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent Dlg. § 205; 
Dec. Dig. § 86.*] 

2. LlBEL AND StANDBB (§ 86*) — DECLARATION— COUNTS. 

Under Practice Act N. J. (P. L. 1903, p. 668) $ 106, authorlzlng plalntlfl 
In llbel or slander to aver that the words or matter complained of were 
used In a defamatory sensé wlthout pref atory averment, where the 
matter Is actionable per se, and plalntlfC by Innuendo puts a construction 
on them différent from what they would mean wlthout the Innuendo, 
the déclaration should be read as though It contalned two counts, one 
wlth the innuendo and the other wlthout It. 

[Ed. Note.— For other cases, see Llbel and Slander, Dec. Dlg. § 86.*] 
S. LiBEL AND Slander (§ 94*) — Déclaration — Plea. 

A déclaration for slander charged the slanderous statement to be, "Hls 
future will be more connected wlth prison than In snuffi business," and 
by Innuendo Imputed to the words a construction clearly slanderous. The 
défendant denied by plea of gênerai Issue that the words were spoken 
elther wlth or wlthout the Imputed sensé, and in Justification pleaded 
certain transactions, prlor.to the utterance of the words, intendlng to 
show that the meanlng Imputed to the words by plaintiff was not the 
true meanlng, and declared that défendant, in speaking the words, used 
them in thelr ordinary slgniflcance. Held, that the plea of Justification 
tendered a défense to the charge of words slanderous per se that could 
net be availed of under the gênerai issue, and hence could not be properly 
Btricken out. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent. Dig. §§ 219- 
225 ; Dec. Dlg. § 94.*] 

At Law. On motion to strike out pleas. 

George S. Silzer, for plaintiff. 
McCarter & English, for défendant. 

LANNING, District Judge. This is an action în tort for slander. 
The déclaration contains five counts. To thèse counts collectively there 
is a plea of the gênerai issue, and to each of them there is an additional 
plea of justification. The motion is to strike out the pleas of justifica- 
tion. 

The 106th section of the New Jersey practice act (P. L,. 1903, p. 
568) is as f ollows : 

"In an action founded on a llbel or slander, the plaintiff may aver that 
the words or matter complained of were used in a defamatory sensé, specif y- 

*For otber cases see saine toplc & J nvubeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Ing sueh defamatory sensé, vvithout any prefatory avéraient to show how such 
words or matter were used In that sensé, apd such averment shall be put In 
issue by the déniai of the alleged llbel or slander ; aud If the words or nmtter 
set forth with or without the alleged meaniug show cause of action, the déc- 
laration shall be suflicient." 

This section was transcribed into the statutes of New Jersey in 
1855 (Act March 17, 1855 [P. L. p. 295] § 26) from the sixty-first sec- 
tion of the English common-law procédure act of 1852. Its purpose, 
as explained by the courts of England and New Jersey, was to give the 
plaintifï the right to set out in his déclaration the words complained 
of, and to put upon those words, by innuendo or specified defamatory 
sensé, any construction he may see fit to attribute to them, without 
showing, by means of a coloquium, or other explanatory matter, how 
the words contained a defamatory charge. Hemmings v. Gasson, 4 
Jur. (N. S.) 834; Hand v. Winton, 38 N. J. Law, 122; Andrew v. 
Deshler, 43 N. J. Law, 16. The efïect of this change in the law of 
pleading, as to this class of cases, is that if the words complained of 
are actionable per se, and the plaintifï by innuendo puts a construction 
upon them différent from what they would mean without the innuendo, 
the count containing them should be read as two counts, one with the 
innuendo and the other without it. Such was the conclusion reached 
in Watkin v. Hall, L,. R. 3 Q. B. 396, and in view of the last clause of 
the section the conclusion seems to be sound. In Feder v. Herrick, 43 
N. J. Law, 24, the same idea was expressed by Chief Justice Beasley 
when he said : 

"At the trial it will, iudeed, be incumbent on the plaintiffs to show that 
this writiug is actionable, either in its natural or imputed sensé." 

If the words complained of charge a crime, and the innuendo im- 
putes to them a meaning they cannot possibly bear, the innuendo will 
be rejected as surplusage, and the words taken in their natural and 
ordinary sensé. Curley v. Feeney, 63 N. J. Law, 70, 40 Atl. 678. 

In the first count of the déclaration now before the court the words 
complained of are : 

"His future will be more connected with prison than In snufC business." 

Without considering whether thèse words, which it is alleged were 
spoken of and concerning the plaintifï, and of and concerning his 
manufacturing business, are slanderous per se (see Friesinger v. Moore, 
65 N. J. Law, 286, 47 Atl. 432), a meaning has been imputed to them 
by innuendo which, if proven, makes them clearly slanderous. The 
plea of the gênerai issue dénies that the words were spoken either 
with or without the imputed sensé. The plea of justification .sets forth 
certain transactions between the plaintifï and défendant, and between 
the plaintiff and one Arnold Sampter, covering a period prier to the 
alleged utterance of the words, which transactions are intended to 
show that the meaning imputed to the words by the plaintifï is not the 
true meaning, and then déclares that the défendant — 

"did speak and publish the said words in the said first count of the said 
déclaration hereinbefore more particularly set forth and nientioned, using 
said words in the natural and ordinary meaning of said words in the con- 
versation and uuder the circumstances in which said words were spoken, 
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and not with the meaning attrlbuted to said words In the Innuendo chargea 
in the said first count of the said déclaration, as he lawfully might do for the 
cause aforesaid." 

The objection to this plea is that it amounts to the gênerai issue. 
It must be borne in mind, however, that, assuming the count to set 
forth words that are actionable per se, which for the présent pur- 
pose is' donc, because the question has not been argued, it must be 
read as two counts, one with and the other without the innuendo. If, 
on that assumption, and under the plea of the gênerai issue alone, the 
proof should show that the défendant did speak the words, but not 
with the meaning imputed to them by the iniiuendo, the défense would 
fail; for, without a plea of justification, the défense would simply be, 
first, that the défendant did not speak the words at ail, and, second, 
that he did not speak them with the meaning imputed to them by the 
plaintifï. It is true that, in his proofs to show that he did not speak 
the words with the meaning imputed to them by the plaintifï, it might 
appeàr that he did not speak them in any slanderous sensé ; but such 
proofs, while furnishing a good défense to the count when read with 
the imputed meaning, would furnish no défense to it when read with- 
out the imputed meaning. The case would then be like Maguire v. 
Knox, 5 Ir. Rep. (C. L.) 408, where the jury found the words com- 
plained of libelous, but rejected the meaning imputed to them by the 
plaintifï's innuendo. The court refused to disturb a verdict for nominal 
damages. 

My opinion is that the plea of justification to the first count tenders 
a défense that cannot be availed of under the gênerai issue, and, con- 
sequently, that it cannot be stricken out. What has been said con- 
cerning this plea is equally applicable to each of the other pleas of 
justification. 

The motion will be denied. 



HOWIvER V. CHICAGO, M. & ST. P. RY. CO. 
(Circuit Court, N. I). lowa, Cedar Kapids Division. January 2G, 1009.) 

No. 221. 

1. CosTs (S 173*)— DooKET Fee— "Tbial by Jury." 

Bev St. § 823 (U. S. Comp. St. 1901, p. 032), provides, that the follow- 
Ing, and no other, compensation shall he taxed and allowe<l to attorneys 
in the courts of the United States, and section 824 déclares that "on a 
trial before a .lury," in civil or eriminal causes, a docliet fee of $20 shall 
be allowed. ÈeM. that "trial by jury," as so used, contemplated, not 
only an examination and hearing of évidence before a jury, but a dé- 
termination of the question at Issue, or a final submission of the cause 
for such détermination, so that, on a case on trial before a jury being 
settled pursuant to a stipulation before submission, no docket fee was al- 
lowable. 

[Ed. Note.^^For other cases, see Costs, Cent. Dig. § 689; Dec. Dig. § 
173.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7103-7107, 
7821.] 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes. 
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2. CosTS (§ 44*)— Attoenet's Pees— "Biscoktinued." 

Where, pending trial to a jury, the case vvas settled pursuant to stipula- 
tion before submisslon. it was not "dlscontimied." witliiu liev. St. § 824 
(U. S. Comp. St. 1001, p. G32), allowiug a defeiidant, when a case is dis- 
eoïitinued, a discontinuance fee of $5. 

[Ed. Note. — For other cases, see Costs, Dec. Dlg. § 44.* 

For otlier définitions, see Words and Plirases, vol. 3, pp. 2088, 2089. 

At Law. On defendant's motion to retax costs. Granted. 

W, F. Fitzgerald and Jamison & Smyth, for plaintiff. 
Cook, lyoomis & Tourtellot, for défendant. 

REED, District Judge. lu this case a jury was impaneled, and the 
taking of testimony commenced and continued for some days, when, 
during a recess of the court, the parties made and signed a stipulation 
as follows: 

"Tlie above-entltled case is settled upon the followiug tenus: Défendant 
slial] pay to plaintiff, witliin 15 days froni the filliig of this stliiulation, the 
sum of $1,500, iû full settleuient of the cause of action sued upon. Plaintiff 
to pay costs of his own witnesses attending upon his own subpœna. Défend- 
ant to pay ail other costs." 

The stipulation was filed in the case, and the entry or order the 
court made thereon of record was : "Settled as per stipidation of the 
parties." In taxing the costs the clerk taxed against the défendant and 
in favor of plaintifï'.s attorney a docket fee of $'^0 as upon trial before 
a jury. The défendant moves to retax, and to strike out the said 
item of $20, and to tax in favor of its attorneys a fee of $5 as upon 
a discontinuance of the cause. 

The Revised Statutes of the United States provide : 

"Sec. 823. The following and no other compensation shall be taxed and al- 
lowed to attornevs. solicltors, and proctors in the courts of the United States. 

* * * " (U. S. Comi). St. 1901, p. (&2.) 

"Sec. 824. On a trial before a jury in civil or criminal causes or before réf- 
érées, or on a final hearing in equity or admiralty, a docket fee of $20.00. 

* * * In cases at law when a judgnient is i-endered without a jury, $10,00. 
In cases at law when the cause is discontinued. $5.00." (U. S. Comp. St. 1901. 
p. 032.) 

What is the meaning of the phrase, "on a trial before a jury," as 
used in the above section of the Revised Statutes ? No controlling au- 
thority upon the question has been cited, and the décisions of the trial 
courts are not in harmony, and cannot be reconciled. In some cases 
it is held that where a cause is fully tried and submitted to a jury, 
and there is a disagreement, or, if a verdict, it is set aside and the cause 
is tried a second or third time, a docket fee of $20.00 may be allowed 
and taxed for each trial. Williams v. Morrison (C. C.) 32 Fed. 682, 
and Wooster v. Handy (C. C.) 33 Fed. 49, and cases cited. In Cleaver 
V. Traders' Ins. Co. (C. C.) 40 Fed. 863, Mr. Justice Brown, then 
District Judge, upon a review of the décisions reached a différent 
conclusion, and held that one docket fee only could be taxed in a 
cause, and that upon a trial which resulted in a verdict and final judg- 
ment; and see Strafer v. Carr (D. C.) 6 Fed. 466. Other cases are 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Inflexea 
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coUated in Gunckel on Costs in Fédéral Courts, c. 15, and need not be 
further referred to hère. 

Whether or not the fee may be allowed upon a trial in which the 
jury disagrees, or more than one fee may be allowed when a cause is 
for any reason fuUy tried more than once, does not arise in this case, 
and, of course, need not be, and is not, now determined. 

The phrase, as used in the above section of the Revised Statu tes, 
is undoubtedly used either in the sensé in which a jury trial is ordi- 
narily understood in proceedings at law, or as the words "trial by 
jury" are used in the seventh amendment of the Constitution of the 
United States, the right of which trial in suits at common law is se- 
cured by that amendment. If used in the former sensé, it means : 

"That part of the lltlgation which consists of the examlnatlon by the court 
and jury upon the point in controversy, the hearlng of the évidence, if any, 
and the détermination of the question at issue, or the final submission of the 
cause for such détermination." Century Dictionary. 

If used in the latter sensé, then a verdict is an essential feature of 
the trial. Springville v. Thomas, 166 U. S. 707-708, 17 Sup. Ct. 717, 
41 Iv. Ed. 1172; Thompson v. Utah, 170 U. S. 343-347, 18 Sup. Ct. 
620, 42 h. Ed. 1061 ; United States, v. Philadelphia & R. Railroad Ce, 
123 U. S. 113-114, 8 Sup. Ct. 77, 31 L. Ed. 138. 

In Coy V. Perkins (C. C.) 13 Fed. 111, Mr. Justice Gray, speaking 
of section 824, said: 

"We are of the opinion that upon the face of the statute the Intention of the 
Législature is manifest that it Is only where some question of law or fact, In- 
volved in or leadlng to the final disposition actually made of the case, has 
been submitted, or at least preseuted to the considération of the court, that 
there can be said to hâve been a final hearlng which warrants the taxation of 
a sollcltor's or proctor's fee of $20, as, for instance, where the court, on mo- 
tion and argument, dismisses for Irregularlty an appeal from the District 
Court, as in the case before Mr. Justice Nelson of Hayford v. Grlffith, 3 
Blatchf. 79, Fed. Cas. No. 6,264, or where the plaintiff discontinues, afterthe 
court has substantially decided the merlts of the case, either by an opinion 
expressed at the hearlng upon the luerits, as in the case of The Bay City be- 
fore .ludge Brown, 3 Fed. 47, or by a previous Interlocutory decree, as In Good- 
year Dental Vulcaulte Co. v. Osgood (decided by Judge Shepley In February, 
1877) Fed. Cas. No. 5,594. In Howe v. Shumaway (October, 1865) Fed. Cas. 
No. 6,774, Mr. Justice Clifford, dlsregarding the practlce of the clerk's office, 
held that, where by agreement of the parties a bill in equlty was dismissed 
vvUh costs, no sollcltor's fées should be allowed." 

Within the meaning of the statute as so construed there was no 
"trial before a jury" in tlîis case. One was commenced, but before 
the testimony was concluded the parties agreed upon a settlement of 
their disputes, the jury was discharged, and no question was submit- 
ted to the court or jury for détermination. There must at least be a 
submission of the question in controversy to the court or jury for 
détermination before a docket fee of $20 can be taxed. In fact, until 
a cause is determined either by the court or jury, it is impossible to 
say which party would hâve prevailed, and thus be entitled to the fee, 
if the trial had proceeded to a conclusion. The case is unlike that of 
The Bay City (D. C.) 3 Fed. 47, relied upon by plaintiff, where the 
testimony was concluded, and upon intimation of the court that libel- 
ants had failed to make a case they dismissed the suit. In that case 
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there was a "final hearing in admiralty" upon the testîmony of both 
parties, and at its conclusion the court indicated what its décision upon 
the merits would be. 

The statute authorizes the taxation of the docket fee of $30 only 
upon a full trial before a jury, or a "final hearing in equity or admir- 
alty," and not upon a partial trial or hearing. The conclusion, there- 
fore, is that the docket fee of $30 should not hâve been taxed against 
the défendant in this case. The amount involved is small, but the ques- 
tion is one which may frequently arise. The conclusion reached is not 
intended to apply to those cases where at the conclusion of the testi- 
mony the défendant moves for directed verdict, and it is indicated by 
the court that the motion will be sustained, and the plaintiiï then dis- 
misses the action. In such cases there has been a full trial and a déter- 
mination of the controversy upon the merits. 

That part of the motion which asks that a docket fee of $5 be taxed 
in favor of defendant's attorneys as upon a discontinuance of the 
cause must be denied. The cause was not discontinued. But, if such 
a fee was taxable, the défendant under the stipulation would bave 
to pay the same ; for by that stipulation it has agreed to pay ail of the 
costs, except those of plaintifif's witnesses attending upon plaintiff's 
subpcenas. 

The motion to retax the costs is therefore sustained as to the docket 
fee of $30, and overruled as to the $5 claimed by the défendant. 



In re SORKIN. 

(District Court, S. D. New York. May 8, 1908.) 

Bankbuptcy (§ 237*) — Repérées — Contempts — Refusal oï Bankbupt to 
Producb Bocks. 

A bankrupt, who persistent! y refu.«e.s to obey the orders or me rei- 
eree to appear and testify. and especially orders to produce lils books, 
wlilcli he liad in liis possession inniiediately prior to his banlîruptcy and 
fails to give satisfactory reasons for sucli refusai, is guilty of a contempt 
of the court, and punishable by imprisonment. 

[Ed. Note.— For other cases,, see Bankruptcy, Cent. Dig. § 405; Dec. 
Dig. § 237.*] 

In Bankruptcy. On motion to punish the bankrupt for contempt. 
On certificate of référée. 

Motion to punish the bankrupt for contempt upon the certificate of the 
receiver in bankruptcy. The certificate of the référée in charge shows the 

On April 2, 1908, the first meeting of creditors was duly held. The bank- 
rupt was not présent in person, but was represented by counsel. The référée 
at that time orally directed the bankrupt to appear at the adjourned hearing, 
and at that time to produce his books of account. On April 4th the référée 
made a written order dlrecting the bankrupt to dellver his books of account 
to the trustée. On April 9th the bankrupt appeared before the référée, and 
the order of April 4th was exhibited to hlm; but he failed, either then or 
at any time thereafter, to dellver to the trustée any of his books. The réf- 
érée certifies that the bankrupt was guilty of contempt for the violation of 
the orders of April 2d and 4th. On April 9th the bankrupt was directed to 
reappear before the référée on April 16th, the adjourned date of the first 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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hearing. On tlie IGth the baiikrupt f ailed to appear, and the référée bas 
certifled this as a further conteiupt of court. Ou tlie 16th of April the référée 
stated that, if the bankrupt falled to appear at the uext adjourned meeting, 
he would certify hls couduct as a eontenipt of court, aud adjourned the 
meeting to the 23d of April. Ou the 23d of Aprll, the bankrupt again failed 
to appear. 

Upon the referee's certlflcate, and upon the varlous affldavlts showlng that 
the bankrupt ou the eve of his baukruptcy proceedings had possession and 
control of his books of account, this court thereupoii, on the trustée'» pétition, 
made an order dlrecting the bankrupt to appear personally and show cause 
why he should not be punished for the contempts above set forth. A hearing 
was had, and the bankrupt was exauiiued and glven an opportunity to jiurge 
liiuiself of hls varions contempts and to explain. hls failure to dellver hls 
books to the trustée and hls fallures to appear. Hls explanations were uu- 
satisfaetory to the court. 

Abram I. Elkus, James N. Rosenberg, aiid Robert P. Levis, for the 
motion. 

Julius G. Kremer, opposed. 

HOUGH, District Judge (orally). Under the provisions of the 
banlcruptcy act (Act July 1, 1898, c. ,541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]) the référée holds court, and when the référée cer- 
tifies that the bankrupt is in contempt of this court, or of that portion 
or section of this court which the référée holds, there may be circum- 
stances under which the referee's certificate may be traversed; but, 
having given Sorkin an opportunity to suggest any reasonable ground 
of traverse, I find he bas none. His statement about the varions ad- 
journed days is extremely unsatisfactory and as to the first adjourn- 
ment from April 9th to April 16th lunhesitatingly say that I do not be- 
lieve him. When a man pleads what may be called a religious privilège, 
and feels, as I assume many men do feel, conscientious scruples about 
attending to business on a certain day, namely, the 16th of April, that 
is very well; but, when that same man tells me that he did not on the 
9th of April remember that the 16th of April would be such a holy day 
that he could not attend court, I do not believe what he says. So far 
as his books are concerned, he is confounded by the interview, which 
was stenographically taken down, between himself and Mr. McKenna. 
The bankrupt knew he had thèse books on January 13th, and when 
he says that he bas not seen and does not know anything about them 
since the 3d day of January he is not telling the truth. Be that as it 
may, he had full opportunity to make explanation concerning the books 
to the référée on some One of the numerous days that the référée set 
for hearing. 

There is nothing more to say, except as to what punishment shall 
be ordered. The record before the court shows a persistent disregard 
for and carelessness with respect to the referee's orders. The inclina- 
tion of a certain class of bankrupts is not to recognize the authority 
of référées' orders. This bas, of late, been somewhat growing, and 
must be sternly repressed. The disregard of the referee's orders re- 
garding his books is the most substantial offense of which this man is 
guilty ; his only excuse incredible. 

On deposit of the necessary funds, Sorkin will be committed for 
six months. 
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PULLMAN CO. V. HUNT.t 

(Circuit Court of Appeals, Fifth arcuit. January 26, 1909.) 

No. 1,82T. 

False Impeisonmbnt (I 39*) — Civil Liabilitt— Teiai>-Wbongfui, Abrest oï 
Passengeb. 

Evidence considered In an action by a passenger agalnst a sleeplng car 
Company to recover damages for causing his wrongful arrest, and held 
sufficient to warrant the submission to the jury of the question whether 
the arrest, vchlch was admittedly wrongful, was at the Instance of the 
conductor of a car, In defendant's employ. 

[Ed. Note. — For other cases, see False Imprisonment, Dec. Dig. § 39.*] 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 
John E. Hartridge, for plaintifï in error. 
Robt. W. Davis and Hilton S. Hampton, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This action was brought by W. F. 
Hunt, the défendant in error, against the Pullman Company, a cor- 
poration, plaintiflf in error, in the state circuit court for Hillsborough 
county, Fia. The material part of the déclaration is, in substance, 
as follows: 

That on the 26th day of February, A. D. 1906, plaintiff was a pas- 
senger on a passenger train on the Atlantic Coast Line Railroad pro- 
ceeding from Port Tampa to Jacksonville, in the state of Florida, and 
was an occupant of a sleeping car commonly known as a "Pullman 
car," owned and operated by the défendant, the Pullman Company, 
and had paid his fare to the défendant for a seat and berth from the 
station known as "Port Tampa" to the city of Jacksonville in Florida 
in one of the defendant's cars. That the conductor in charge of the 
Pullman car pointed out to plaintifï the berth he should occupy, and 
then took from plaintiff the ticket sold to him by the ticket agent 
of the défendant, and for which plaintiff had paid the price and sum 
demanded of him. That the plaintiff was allowed to occupy and 
sleep in the car and in the berth pointed out to him, and, after having 
occupied the same during the night, the conductor, on the morning of 
February 26, 1906, and before plaintiff had reached the city of Jack- 
sonville, claimed that plaintiff was an imposter and had not paid his 
fare, and had pointed plaintiff out to a détective in the employ of the 
Company, and caused the détective to approach plaintiff in the car 
and arrest him, or prétend to arrest him, in the présence of ail those 
on the car, and that the détective did willfully and maliciously de- 
nounce him in a loud and boisterous manner, and call him a "smooth 
one," thereby meaning that plaintiff was a rascal and an imposter, and 
told plaintifï that he was under arrest for stealing a sleeping car 
ticket, and that he would take plaintiff back to Tampa as a prisôner. 

*For other cases see same topio & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
166 P. — 53 t Rehearlng denled March », 1309. 
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That when the train had arrived in Jacksonville the détective still 
detained plaintiff, and continued to denounce him in the présence of 
others in the same manner that he had done upon the Pullman car, 
and caused him to miss the railroad connection that he had intended 
to make, and then, after many and divers indignities, vile epithets, 
and grôss insinuations heaped upon plaintiff; dischafged and released 
him andtold him he might go. That ail thèse things were done, and 
thèse epithets and insinuations were cast at and heaped upon plain- 
tiff, in the présence of others, and to the great chagrin, mortification, 
a:nd humiliation of plaintiff, and to his grèat inconvenience. That it 
was done by the agents and officers of the corporation in a highly of- 
fensive wày, and without cause or excuse, and without any provoca- 
tion upon the part of plaintiff. That it greatly humiliàted him, and 
was agréât shock to his nervous system, and an injury to his good 
name and réputation. That he has suffered and still suffers from the 
nervous shock then given him, and is now greatly humiliàted and de- 
pressed because of said indignities. That his réputation and good 
name has been greatly injured. That he has thereby been caused 
great èxpense, and for ail thèse things a right of action has accrued to 
the plaintiff to receive from the défendant the sum of $3,000 ; where- 
fore he brings this suit. 

By proper proceedings the case was removed by the Pullman Com- 
pany to the United States Circuit Court. The demurrer to the péti- 
tion being overruled, défendant pleaded net guilty, on which plea 
issue was joined, and the case cam.e on for trial before a jury. When 
the plaintiff had introduced his proof and rested, the défendant asked 
the court for an affirrriatiVe charge in fayor of the défendant, to which 
the cotirt, rèplied, "I thihk there is a scintilla of évidence as to wheth- 
er or nôt he was pointed out by the çonductor to the alleged sheriff," 
and the request was refused. The défendant offered testimony, and 
rested ; the plaintiff introduced ptber testimony. Thereupon the de- 
fendant's attorney, after the argument had closed, again requested 
the court tO instruct the jury to find a verdict for the défendant, which 
request the court ref tlsêd. There was a verdict for the plaintiff, âs- 
sessing his damages at $1,500. On the motion for a new trial, based 
in part on the refusai to give the affirmative charge, the judge or- 
dered that, upOn the plaintiff filing a remitter of $750 from the ver- 
dict of $1,500, the motion for a new trial should be denied. Plaintiff 
filed the required remittitur, and judgment was éntered on the verdict 
and the rerfiittitur for $750. The défendant sued out this writ of 
error. The one error iassigned is the refusai of the judge to 'instruct 
the verdict in f avor of the défendante 

We récite the substance of the judge's summary of his view of the 
testimony beâring on that assignment of error : 

"This cause bas come on tp be beard ugoii a motion for a new trial. The 
testimony tends to show thàt thé plçiintlff purchased a sleeper ticket from 
the agent of the défendant cbmpaiiy, at Port Tampa, and received, or supposed 
he had received, a ticliet for a certain bertb in a sleeping car for Jacksonville, 
Fia.; that be presented the same to the sleeping car çonductor, and was as- 
slgned a berth and occupled tbe same untll thé next mornlng. It also appeared 
that anotber party had purchased a sleeping car ticket from Port Tampa to 
Jersey City, N. J., but lost the same, or claimed that some one had stolen it 
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froin him, and was compelled to purchase another berth In another car on 
the same train. In complainlng of being compelled to buy another berth, the 
matter was brought to the attention of the conductors of the cars, and in 
comparing the tickets they had taken up they foiind the ticket claimed to 
hâve been lost by the passenger bound for Jersey City, calling for lower 8, 
to hâve been presented by the plalntlff as hls ticket for lower 3, which berth 
he occupied. A deputy sherifC of Hillsborough county being a passenger on 
the same train, hearlng the passenger complainlng of the theft of his ticket, 
he considered it his duty to investigate the charge, it being claimed to liave 
been committed within his county, and went Into the car where the plalntiff 
was sltting, and Inquired of the couductor which section the party was occu- 
pying tbat had presented the alleged stolen ticket, and the plalntiff was point- 
ed ont to him. Whereupon the deputy sheriff asked the plalntiff to step eut 
In the vestibule of the car, which he did, where he stated to him that he 
had been ac-cused of havlng in his possession the sleeping car ticket which 
belonged to another, and inquired hls name, business, character, etc. After 
some conversation and a sufficlent dlsplay of his identity, hls business con- 
nections and standing, the deputy sheriff stated, 'that will do for the présent,' 
at which the plaintlff retumed to his section in the car, procured hls hand 
baggage, and went his way. There is some conflict of testimony In regard 
to the facts which led the deputy sheriff to interest himself In the matters, 
as to whether he was a passenger in the Pullman car, and whether he had 
been brought in there by information conveyed to him by the conductor of 
the car, and also as to thé action which was taken by the agents of the de- 
fendant, the conductors of the Pullman cars, in pointlng out the plalntiff to 
the deputy sheriff. The conflict of testimony is such that I am not fully 
satisfled that there was no évidence which would justlfy the jury in flnding 
that the deputy sherlfC was Instructed or direeted to speak to and Interview 
the plalntiiï and to ask him to step out in the vestibule for the purpose of 
havlng a conversation." 

It will be observed that the trial judge announced on the first request 
by défendant for an affirmative charge, that he thought that there was 
a scintilla of évidence as to whether the plaintif was pointed out to 
the sherifif by the conductor. And, in acting on the motion for a new 
trial, the trial judge announced that the conflict in the testimony is 
such that he was not fully satisfied that there was no évidence which 
would justify the jury in finding that the deputy sheriff vi^as instructed 
or direeted to speak to or interview the plalntiff, and to ask him to 
step out in the vestibule for the purpose of having a conversation. 

The very able counsel for the plalntiff in error, in his printed* brief , 
uses this language : 

"It is respectfully submltted that there is not a scintilla, not a suspicion 
or particle, of testimony to show any illégal act, or unlawful act. or lmproi>er 
act upon the part of the défendant company, its agents, employés, or any 
one acting for it." 

And he adds : 

"In the early days jiidges were in the habit of allowlng a case to go to the 
jury upon a mère scintilla of évidence ; but as we hâve grown wlser and riper 
liy expérience, the courts hâve refused to sanction a recovery upon a mère 
scintilla of évidence." 

A due respect for the able counsel and for the learned trial judge 
who sat in this case in the Circuit Court constrains us to make a some- 
what ample summary of the testimony bearing upon this question as it 
addresses itself to our minds. 
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W. F. Hunt, tlie plaintiff below and défendant in error hère, testî- 
fied on his own behalf on the stand in opçn court : 

"My home is In Xashvllle ; I am in the poultry and egg business ; hiive lived 
in NashTille ever since I was born." 

A short time before the 25th of Fëbruary, 1906, having occasion to 
visit Havana, Cuba, hé procured a round-trip ticket from his home in 
Nashville, Tenn., to Havana on a route passing through Jacksonville 
and Port Tampa, Fia. The 25th of Februarj^ was Sunday, and the 
Tuesday before that.he had passed through Tampa en route to Havana, 
and then and there had, at the Pullman Company 's office, engaged a 
berth on the sleeper from Port Tampa to Jacksonville, and had the 
agent to mark his name and réservation on the diagram for the day 
that he intended to arrive on his return trip at Port Tampa. When he 
arrived Sunday evening, Fëbruary 25th, at Port Tampa, he vvent to the 
Pullman Company 's agent at their office in Port Tampa, and asked him 
if he had a réservation for Mr. Hunt from Tampa to Jacksonville. 
The agent said, "No." He then told the agent that was a singular 
thing — that he had reserved a berth on the Tuesday previous at Tampa 
on this train. The agent then addressed a man in the office, whom the 
witness afterwards found to be the agent at Tampa proper, and asked 
him if he had a réservation for Mr. Hunt. He looked at the diagrams 
and said, "'Yes, lower 3, Car D." The agent who had first been ask- 
ed if he had a réservation for Mr. Hunt, after receiving the answer 
from the second agent, said, "Mark it sold," and then asked Mr. Hunt 
to let him see his railroad ticket. Mr. Hunt gave him his round-trip 
ticket and $2 to pay for the berth from Tampa to Jacksonville, and 
received back his ticket and a Pullman ticket, and put them in his 
pocket, and did not refer to them any more until he got into Tampa. 
There he got supper in town, and going back to the train asked the 
first conductor he came to which was car D? and the conductor said 
the second car back. The witness started to go along the train, and 
the conductor told him to go right through the first car into the second 
car, which was car D. He went in car D, put his suit case under the 
berth, -came out and walked arouiid, talking over business, with a 
friend, who was with him on the car as far as Yebor City, where this 
friend left the train. The witness then went back from the front of 
the train through the first sleeping car to the second sleeping car, and 
presented his railway ticket and Pullman ticket to the conductor, when 
the conductor told him "You don't belong to this car, but you belong 
to car L; this ticket calls for lower 8 in car L,." The witness re- 
plied, "This is a mistake, for my réservation is for lower 3 in car D," 
but said to the conductor, "To satisfy you, I will go in car L and see 
if my berth in that car is taken." But the conductor said the witness 
did not belong to that car, and he added : 

" 'I hâve ehecked the car entirely, and everything in there is accovinted for ; 
you must belong to the back car,' and I said: 'I know I did not belong to 
the back car.' I was going into the third car, and he said, 'Tell the conductor 
to look at ticket 325.' I was casually acquainted with that conductor, and 
said to him, 'Mr. Goldsmith, look at the diagram and see if Hunt is not on 
the diagram for lower 3 in car D.' He looked and answered 'Yes.' " 
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The witness then said, "Here's the ticket the agent at Port Tanipa 
gave me for this berth." The conductor immediately took the rail- 
road ticket and the Pullman ticket and gave the witness back a stub, 
which the witness put in his pocketbook and went to bed. The next 
morning while sitting in the washroom, used for a smoking room, two 
Pullman conductors came in the smoking room where the witness 
was sitting, and the Pullman conductor in the car which witness oc- 
cupied pointed the witness out to the other conductor as the man who 
had the ticket — 

"and he began to interrogate me and asked where I got the ticket, Jind 1 
said I got it from tlie r.geut at Fort Tampa. He said, 'What did yon give for 
It?' and I said, '$2.' He asked me flrst to show niy ticket, and I showed it 
to him. He said, 'You got a bargain, a ticket to Jersey City for .$2.' I said 
I was not going to Jersey City, but was going to Jacksonville. ^ly railroad 
ticket carried me to Nashville. And he made the remark, 'You are out 
just $2.' " 

Mr. Goldsmith was in the room with this other conductor at the 
time, and smiled when the other conductor told the witness he was 
just out $2. After some explanation, not necessary to recite, the wit- 
ness went back to berth 3, where he had slept, when a gentleman walk- 
ed in that car and came up to witness and said, "Good morning," 
in a pleasant way. Witness did not know him, but supposed he was 
some one he had met on the boat coming from Havana. This stranger, 
having passed by a little, immediately returned and touched the wit- 
ness on the shoulder, and said, "I want to see you in the vestibule," 
and the witness walked out, went into the vestibule near the wash- 
room where he had had the talk with the two conductors, and the 
stranger raised himself up and said, "I understand you are the illégal 
possessor on this train of a Pullman ticket from Tampa to Jersey 
City?" and added, "I am the sherifif of Hillsborough county, and will 
hâve to take you back to Tampa." The witness replied, "If you are 
the sheriff of Hillsborough county, I will go back to Tampa, but I 
could explain the matter to you," which he proceeded to do, when 
the other replied, "Oh, you never practiced in Florida. You can tell 
your trouble to the court. I will take you back to Tampa." The 
witness said, "Before I leave this train, I want to see who ordered 
me arrested," and immediately went into the car ahead of where he 
slept, and found the man who, the second conductor had said, had lost 
the ticket, and asked him if he had ordered the arrest. and was told, 
"No," and replied, "Hère is a man representing himself to be the 
sheriff of Hillsborough county, Fia.," and was answered, "I don't 
know anything about it." Witness then asked the name of this gen- 
tleman, who told him his name was John Farr, of New York City. 
Witness then said, "I want to know if you ordered my arrest," and 
Mr. Farr said he did not, that he was only too glad to get his berth 
back, that he slept in a berth and was satisfied. Witness then went 
back to the car where he slept, car D, followed on the heels by the 
sheriff of Hillsborough county, whose name he learned afterwards 
was Depew, and when they got back to berth 3, Depew spoke to wit- 
ness in a loud voice and said, "I hâve been down hère "25 years, and 
no smooth ones bave gotten by Tampa yet." Witness then said, "I 
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want to give you my identification to show you who I am. Hunt is 
my name; I live at Nashville, Tenn." And witness showed him an 
annual pass he had on one of the roads out of Nashville as proof that 
he was Hunt, and also showed him a check for goods sold to one 
Waltéi" Wills in Tampa, and also a postal card he had of the Postal 
Telegrâph Company which allowed him to sign for telegrams, and as 
a last resort pulled out a receipt he had for his Masonic lodge dues 
which he had paid only a few days before. Witness testifies that the 
deputy sherifï kept talking the matter over, and kept up his harangue 
until after they got to Jacksonville, when he told witness that he had 
him identified, and would drop the matter temporarily on his own 
responsibility ; that he could get witness whenever he wanted him. 
By which time they were standing in the dépôt at Jacksonville, and 
plaintiff had missed his train out of Jacksonville, hàving meant to 
catch the Georgia Southern & Klorida Railway, which, he says, he 
could hâve donc if he had not been interrupted and detained by the 
arrest. On cross-examination by the Pullman Company's attorney, 
the witness testified that when the Pullman conductors came in the 
dressing room where witness was sitting, and the conductor of his car 
pointed him out to the other conductor, the sheriff was not with them. 
He camé in something like half an hour later, when witness was sit- 
ting in his car in his seat, and then had the interview recited; that 
when he went to car D, where the réservation was assigned to him, 
he asked Mr. Goldsmith, the conductor of that car, to look on the dia- 
gram which he had in his hand, and see if Hunt's name was on the 
diagram, and he said, "Yes." 

Witness John E. Lellyett testified : 

"I liye at Nashville, Tenn. ; I hâve Uved there ail my life; I am a lawyer 
by profession ; I know William F. Hunt, plalntilï in this case ; hâve known 
liim 10 or 12 years ; he is a wholesale dealer in poultry ; ships poultry ; his 
character in the communlty in which he llves is very good; he is a man of 
honesty, Integrity, and good social worth." 

W. W. Draper, conductor of the Pullman car L,, called for the Pull- 
man Company, was asked, on cross-examination : 

"Wasn't Mr. Depevv a passenger in your car that night? A. I don't thlnk 
so. Q. Was the man that lost the tielvet a passenger in your car? A. Tes, 
sir. Q. Mr. Hunt was not a passenger in your car? A. No, sir." 

S. M. Goldsmith, Pullman conductor, called by the company, was 
asked, on cross-examination : 

"You did not know that Mr. Depew came into the car the next morning? 
A. I reniember Mr. Depew on the car, but don't remember vvhen he was in 
the car." ' , 

J. B. Allen, called as a witness in behalf of the plaintiff, testified 
that he was the train conductor on the Atlantic Coast Line Railway 
train from Port Tampa to Jacksonville the night Mr. Hunt got into 
trouble about the ticket; he saw Mr. Depew, the city détective, on 
the train; the witness knew Mr. Depew ; had had some conversa- 
tion with him after being told about the trouble in the Pullman car. 
In référence to that trouble he said:: 

"I took up the tickets in the day coach ; between the hours of 8 p. m. and 
8 a. m. the Pullman men take up the transportatlou, and after I had worked 



yULLMAN CO. V. HUNT. 839 

the train I went back iiito the Pullman car to eheek np wltli the eonductor 
and get the railway transportatlon, and while getting up one, I don't remem- 
ber wbich, he told me about a mistake, or a mau had the wrong ticket, 
and further up, riding with Depew, I told him about it. I told him that 
some man had a wrong ticket — a Pullman ticket — and the next morning 
Depew was sitting <ip in the coach with nie whlle I was ready. and one of 
the Pullman men came up — I don't remember which one. I could not tell 
whieh one. I hâve to report the amount of passengers handled in the car, 
and usually they corne up after we leave Green Cove Springs, and I Intro- 
duced him to Mr. Depew, and what liappened afterwards I don't know, be- 
cause I dldn't go back, I don't think." 

Being' asked, "When you introduced him (the Pulhnan eonductor) 
to Mr. Depew, state whether or not Depew and the eonductor after- 
wards went back into the Pullman car," he answered, "They both 
went back after that ; whether they went together I don't know." Se- 
ing asked, "Whether or not, soon after the men went back, you heard 
Depew made the arrest?" answered, "No, sir; not until I got to Jack- 
sonville and got off." Being asked to state whether or not he under- 
stood the Pullman eonductor was talking to him about a man in his 
car, said "Yes, but I don't know which one Hunt was in, and I don't 
know which eonductor told him about it." Being asked, "Was Mr. 
Depew in the Pullman car that night?" answered, "I don't think he 
was; I think he was in the day couch." Being asked, "You knew 
when you introduced this man (the Pullman eonductor), that Mr. De- 
pew was connected with the police force?" he answered, "Yes, sir." 

Walter Wills, being called as a witness on behalf of plaintiff, tes- 
tified: "I know Mr. Hunt." Being asked, "Do you now recall being 
with him on or about the 85th of February, 1906, when he made a rés- 
ervation in a Pullman car, and, if you do, state to the jury what you 
know about it?" counsel for the défendant interrupted and said, "There 
is no dispute he had the réservation." 

The two Pullman car conductors and Mr. Depew, the deputy sherifï, 
were called on behalf of the Pullman Company, and each testified that 
the Pullman conductors had not brought the matter to the attention 
of the deputy sherifï, or in any way instigated the arrest. The dep- 
uty sheriff himself testified that the Pullman conductors had not 
brought the matter to his attention, and that he took the matter up 
on his own responsibility on having heard complaint made by the pas- 
senger who had lost his ticket. They were examined at some length, 
but it is not necessary to recite their testimony further than to show 
this conflict with the other testimony which we hâve recited. The 
matter was submitted to the jury under instructions by the trial judge, 
which we must assume were proper, as they are not criticised by the 
plaintifif in error. If the facts admitted, and those which the testi- 
mony, if believed, at least tends to prove, are not amply sufficient to 
support the verdict, they are such that reasonable minds might well 
infer from them the conclusion which the jury did draw, and it, there- 
fore, was the right of défendant in error to hâve the issue submitted 
to the jury. 

The judgment is affirmed. 

PARDKE, Circuit Judge, dissents. 
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ai-TON WATER C50. v. BROWN et al. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1908.) 

No. 1,468. 

1. Courts (§ 405*)— Ciecuit Coukt of Appeals— Appellate Jueisdiction. 

ïhe provisions of Act J'Iarch 3, 1891, c. 517, §§ 5, 6, 26 Stat. 827, 828 (U. 
S. Comp. St. 1001, p. 549), giving the Suprême Court exclusive appellate 
jurisdiction from the Circuit or District Court "in any case in which the 
jurisdiction of the court is in Issue," are llmited in their appllcatlou (1) 
to cases vchere the jurisdiction of the fédéral court as a fédéral court is 
put in issue, and (2) to an issue ralsed vi'hether jurisdiction of the de- 
fendant tvas ever obtained by proper process ; and, unless one or the other 
of such issues is ralsed, the case is reviewable by the Circuit Court of Ap- 
peals. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1097-1103 ; Dec. 
Dig. § 405.* 

Jurisdiction of Circuit Courts of Appeals in gênerai, see notes to Law 
Ow Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & 
Em. Co. V. Gallegos, 32 C. C. A. 475.] , 

2. Equitv (§ 437*)— Ancillaby Jueisdiotion of Cfl*uRT— Enforcement of De- 

CBEES. 

A court of equitj', fédéral or state, has jurisdiction to protect and ef- 
fectuate its decrees, standing unreversed, in favor of a purchaser of prop- 
erty thereunder, by aûcillary proceedlngs against any party to the litiga- 
tion who interfères with rights therein determlned. 

[Ed. ■ Note. — For other cases, see Equity, Cent. Dig. § 1054 ; Dec. Dig. § 
437.*] 

3. Equity (§ 35*)— Ancillary Jurisdiction of Coukt^Enforcement of De- 

CKEB. 

A court of equity which by its decree foreclosed a mortgage given by a 
corporation to secure an issue of bonds, in a suit against the trustée nam- 
ed therein, and ordered a sale of tlie property free from the claims of 
any of the parties or persons clalmlng through or under them, reserving 
jurisdiction "for the purpose of enforclng the conditions of this decree," 
has ancillary jurisdiction of a bill by the purchaser against bondholders 
under such mortgage to eujoin them from prosecutlng a suit in another 
jurisdiction to reforeelose the mortgage on the ground that they were 
uot persoually niade parties to the original suit and are not bound by the 
decree therein, such court having exclusive jurisdiction to détermine that 
question. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 35.*] 

4. Corporations (§ 482*) --■ Mortgages— Foreclosure by Action— Necessary 

Parties— Représentation of Bondholders by Trustée. 

The provisions of the Illinois Chancery Act, Starr & C. Ann. St. 1896, 
c. 22, pars. 7, 43, that, in suits In chancery and sults to obtain the title 
to lands in any court of the state vphereln persons are interested whose 
names are unlinown, they may be made parties under the description of 
unkhown owners and served by publication, and that decrees thereupou 
shall bind such persons as though sued in their proper names, conceding 
that such provisions are applicable to suits in equity In fédéral courts in 
that state, do not change tlie rule of such courts that in a suit to foreclose 
a corporation mortgage given to a trustée to secure bonds the bondholders 
are represented by the trustée and bound by a decree against him, nor 
require that the bondholders sliould be brought in, whether known or uu- 
known. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 482.*] 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the Southern 
Division of the Southern District of IlHnois. 

Tliis appeal is from a final decree dismissing the bill of complaint, flled by 
the appellant in the trial court, as an ancillary bill nnder foreclosure proceed- 
iugs and creditors' bill theretofore pending in snch court, wherein sale of 
mortgaged property had been decreed and such sale made to the appellant's 
Ki'antor of title tberein, and confirmed by the court. The relief sought by 
tlu' ancillary bill was to clear an alleged cloud cast upon the title by the ap- 
jiellees, assertlng claim as bondholders under one of the mortgages ,so fore- 
closed, and to enjoin thelr prosecution of a suit commeneed in the circuit court 
of Jladison county for foreclosure of their alleged mortgage claini upon the 
property in question, notwithstanding such primary proceedings in the trial 
court. The facts averred are the same which were brought to this court for 
review in an appeal entitled "New England Water AVorks Co. v. Farmers' Loan 
& Trust Co.," 136 Fed. 521, m O. C. A. 297, together with the facts appearing 
in the subséquent writ of error entitled "Lewis v. l'eck," 154 Fed. 273, 83 C. 
C. A. 211, in référence to the sale under such foreclosure decree, confirmation 
thereof , and conveyanee of the mortgaged property ; and include further aver- 
ments of proceedings commeneed by the appellees in the state court, notwith- 
standing such prior decrees and conveyanee thereuuder, to foreclose the mort- 
gage in question, and liave a reeelver appointed to take possession of the prop- 
erty — thus attempting to "relitigate the questions of right concerning sald 
property which had been fuUy litigated and settled" under such prior decrees, 
and "render ineifectual the said decree," and "depreciate the title acquired 
thereuuder." 

ïhe ancillary bill, therefore, predicates the claim to relief against the ap- 
pellees on the same state of facts involved in the above-mentioned case of 
Lewis V. Pecli (as stated in connection witli the opinion therein), with the fur- 
ther averment that another foreclosure suit bas been brought by thèse apijel- 
lees. representing like interësts under the same mortgage of which foreclosure 
was thus sought on behalf of the bondholders, upon like claim that they were 
not served with process or bound by the prior decree of foreclosure in the trial 
court. 

General and spécial demurrers to the bill were interposed by the appellees, 
with spécial causes stated: (1) for want of .lurisdietion "over the subjeet-mat- 
ter and parties to the suit," and (2) as not an ancillary bill, because the appel- 
lees were not parties to the original proceedings referred to. 

Motion was made by the appellant for a preliniinary injunction, and such 
motion set down for hearing, together with the dennirrers ; and thereupon the 
decree appealed from was entered, (1) denying the injunction, (2) sustaining 
the demurrers, and (3) dismissing the bill of complaint "for want of juris- 
diction." 

William Burry and Levi Davis, for appellant. 
Elijah N. Zoline, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges, 

SEAMAN, Circuit Judge (after stating the facts as above). The 
jurisdiction of this court to entertain the appeal from the decree of 
the Circuit Court is challenged by motion on behalf of the appellees 
for dismissal, upon the twofold proposition : That the jurisdiction of 
the trial court was in issue under each of the spécial causes assigned 
for demurrer to the bill, and that the decree appealed from expressly 
sustains such causes, by the terms of the decree dismissing the bill 
"for want of jurisdiction." As the judiciary act of 1891, organizing 
the Circuit Courts of Appeals (Act March 3, 1891, c. 517, 26 Stat. 
827 [U. S. Comp. St. 1901, p. 549]), provides, in section 5, for appeal 
direct from the Circuit Court to the Suprême Court, "in any case 
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in which the Jurisdiction of the court is in issue," and, by section 6, 
cases thus made reviewable by the Suprême Court on direct appeal 
or writ oî error from the trial court are excepted from the appellate 
jurisdiction confefred upon the Circuit Court of Appeals, it is plain 
that this appeal is not entertainable, if the jurisdictional objections thus 
raised by demurrer and upheld by the trial court are within the mean- 
ing of the above-mentioned provision of section 5, for immédiate re- 
view by the Suprême Court. See opinion of this court, in Crawford 
V. McCarthy, 148 Fed. 198, 200, 7$ C. C. A. 356. . . , 

In appeals and writs of error under this organic enactment, the déci- 
sions hâve been numerous in construing the provision referred to; 
and that the opinions were not entirely harmonious in its interpréta- 
tion appears not only from the citations for and against the présent 
motion, but from the initial lines of ruling in the varions circuits. 
The difficulty arose oUt of the gênerai terms of the provision for cases 
"in which the jurisdiction of the court is in issue," to ascertain the 
statutory purpose in référence to the numerous objections raised, in 
trials at law and in eq^uity, for alleged "want of jurisdiction." We 
are of opinion, however, that the interprétation is settled in the line of 
récent décisions by the Suprême Court cited in Crawford v. McCarthy, 
supra, and that other authorities which are relied upon for dismissal 
of this appeal are inapplicable to that end. The statutory meaning thus 
established. for the jurisdictional issue which governs the right of 
appeal limits its application (1) "to cases where the jurisdiction of the 
fédéral court, as a fédéral court, is put in issue" — excluding from its 
scope "questions of jurisdiction applicable to the state courts, as well 
as to the fédéral courts" (Board of Trade v. Hammond Elevator Co., 
198 U. S. 424, 432, 25 Sup. Ct. 740, 49 L. Ed. 1111, and Courtney 
V. Pradt, 196 U. S. 89, 91, 25 Sup. Ct. 208, 49 L. Ed._ 398, with cases 
reviewed) — and (2) to. an issue raised, whether jurisdiction of the 
défendant was ever obtained by proper process (Board of Trade v. 
Hammond Elevator Co., supra) ; so, without one or the other of thèse 
well-defined jurisdictional issues raised by the demurrer and decided 
in the decree, the case is reviewable by this court. 

That the demurrer raises no question of invalid service of process — 
no matter dehors the averments of the bill— goes without saying. 
That.it raises questions of équitable jurisdiction over the matters stated 
in the, bill — both under the gênerai and the spécial demurrers — may 
well be conceded. Wedo not understand, however, that the juris- 
diction of the trial court, as a fédéral court, is expressly challenged by 
either demurrer; nor that any issue is raised thereby which would not 
be applicable alike were the bill filed in any court of équitable juris- 
diction, State or fédéral. 

The alleged spécial causes of demurrer are relied upon for support 
of the présent motion; but rteither bf the two grounds referred to 
spécifies an issue distinctivëly fédéral, nor purports to put in issue the 
jurisdiction of the court under its fédéral limitations alone. Each, 
therefore, is plainly distinguishable from the several causes of de- 
murrer so stated în Crawford v.; McCarthy, supra,, and hot within the 
rule referred to which Xvas there applied. The first spécial ground 
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stated for the instant demurrer is want of jurisdiction "both over the 
subject-matter and parties to the suit," and its utmost possible force 
is to raise one or both of thèse jurisdictional issues: (a) Whether 
the bill is in truth ancillary under the facts stated, or, if not, (b) 
whether it can be upheld as an original bill. As the bill is presented 
alone as an ancillary bill, without the jurisdictional averments which 
are fundamental for its entertainment as an original bill, the only sub- 
stantial issue thus raised is the sufficiency of facts stated to establish 
ancillary jurisdiction. So, the second ground assigned merely tenders, 
in another form, like issue with the first, and each is a challenge only 
of the inhérent chancery powers of the trial court over parties and 
subject-matter. We bielieve such issue, in either form, to be review- 
able hère; that the demurrer raises no issue not cognizable on this 
appeal, and the motion to dismiss is overruled accordingly. 

We are brought, therefore, to considération of the sufficiency of 
the bill, to authorize the relief sought, as ancillary to the prior fore- 
closure proceedings and decrees in the trial court. The appellant is 
successor in interest to the purchaser of the mortgaged property under 
such foreclosure decree, vested with the title and possession which was 
thus decreed, conveyed, and confirmed; and the ancillary bill is filed 
on its behalf for protection, in such title and possession, against inter- 
férence with or relitigation of rights settled by the decrees referred to, 
on the part of the appellees, alleged to be parties to the prior litigation 
and decrees, either actual or constructive. That the jurisdiction of 
a court of equity, fédéral or state, is ample to protect and effectuate 
its decrees, standing unreversed, in favor of a purchaser thereunder, 
by ancillary proceedings against any party to the litigation who inter- 
fères with rights therein determined, is elementary doctrine (Wabash 
Railroad v. Adelbert Collège, 208 U. S. 38, 54, .28 Sup. Ct. 183, 52 
L. Ed. 379, and cases cited) ; and it is well settled, accordingly, that 
the original jurisdiction of the court over subject-matter and parties 
may thus be invoked and exercised to ascertain the fact and extent 
of the jurisdiction which was there acquired for ail purposes of the 
decree, and, what questions of right were there settled, and to grant 
équitable relief for assurance and protection of such rights from inter- 
férence by any person or interest bound by the decrees (Riverdale 
Mills V. .Manufacturing Co., 198 U. S. 188, 195, 25 Sup. Ct. 629, 49 
h. Ed. 1008, and authorities there coUated and reviewed). 

This ancillary bill avers a state of facts, as we believe, within the 
rule above stated, for the exercise of such jurisdiction, to settle the 
controversy thus set up by thèse bondhoklers, that the decree was in- 
operative for foreclosure of their interests, for want of personal serv- 
ice upon them, although the trustée named in the mortgage (under 
which their rights are claimed) was served and participated as their 
représentative throughout the litigation, and such foreclosure is ex- 
pressly decreed therein. The terms of the instruments (mortgage and 
bonds) and the property conveyed thereunder as security are the sub- 
ject-matter (in part) of the litigation and final decree, with the effect 
of each of such terms involved for décision ; and the question of right 
so involved — whether the trustée as appointed became the représenta- 
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tive of bondholders for ail purposes of the decree, within the gênerai 
rule well recognized in such foreclosures — was the fundamental in- 
quiry to be determined for the decree as passed. Primary jurisdic- 
tion of the res appearing in the trial court, its authority to détermine 
from the mortgages in suit whether the actual présence of the bond- 
holders, joined as individual parties with their trustée, was needful for 
the purposes of the final decree — and if so, to" provide for bringing 
them in through proper process — is not only uncjuestionable, but ex- 
clusive as well, pending complète adjudication. Moreover, the gên- 
erai rule is uniformly recognized in the fédéral authorities (Beals v. 
Illinois, etc., R. R. Co., 133 U. S. 290, 295, 10 Sup. Ct. 314, 33 L. 
Ed. 608, and cases cited) that the présence of the trustée so named in 
the mortgage securing the bonds "is sufficient to bind the rights and 
interests of bondholders, who are thus constructively served and prés- 
ent" (Lewis V. Peck, ante). The contention that this rule is inappli- 
cable in Illinois, under a local statute — sections 7 and 43 of the Chan- 
cery Act, Starr & C. Ann. St. (2d Ed.) 1896, c. 22, pp. 563, 590, quoted 
in Chandler v. Ward, 188 111. 322, 58 N. E. 919— and line of décisions 
thereunder, which are thereby assumed to set the rule aside in that 
jurisdiction, we believe to be untenable, and, for the purposes of this 
inquiry, lay eut of view the objection raised that the statute referred 
to, however interpreted, cannot govern chancery procédure in the 
fédéral court. That statute merely provides (section 7) in référence 
to "suits in chancery and suits to obtain the title to lands," in any 
court of the state, wherein persons are interested whose names are 
unknown, that they may be made parties under the "description of 
unknown owners," and "notices given by publication," and that (sec- 
tion 43) decrees thereupon shall bind such persons as though sued in 
their proper names; and the cases cited apply such provision to the 
common forms of trust deed employed in Illinois by way of mortgage 
security upon real estate for indebtedness to the cestui que trust — 
generally securing a noteholder, but instances appear of an issue of 
notes or bonds so secured — and require such cestui que trust parties 
to be joined thereunder (as "unknown owners" where such fact ap- 
pears) in suits to foreclose or affect their interest. Vide Clark v. 
Manning, 95 111. 580, and Chandler v. Ward, 188 111. 322, 58 N. E 
919. Neither the terms of this statutory provision (which is common 
in other jurisdictions) nor the line of cases referred to can be held 
applicable to set aside the above-stated rule that the trustée under 
such instrument as appears hère may represent the bondholders as de- 
fendant in foreclosure proceedings; and that no such interprétation 
is intended by the Suprême Court of Illinois is manifest on référence 
to the course of parallel décisions in such court upholding the rule 
that représentation by the trustée is sufficient in like cases. Eand Co. 
V. Peck, 112 m. 408, 435 ; Farmers' L. & T. Co. v. Lake St. El. Co., 
173 m. 438, 457-460, 51 N. E. 55, and citations. 

We are of opinion, therefore, that the controversy on the part of 
thèse appellees, that they were not represented by the trustée and not 
bound by the foreclosure decree, is thus brought within the cog- 
nizance of the trial court for exclusive détermination and final relief 
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îor its settlement in conformity with equity, so that decree thereupon 
is subject only to review or revision on appeal. The sufficiency of the 
bill to that end does not rest on the question of power to extend the 
reHef to an injunction (temporary or final) restraining Htigation of 
the controversy by the parties in a state court, as prayed therein, for 
the reason that cause is well stated for other équitable relief which is 
plainly within such jurisdiction. That question, however, of injunc- 
tional relief is distinctly presented, and is discussed in briefs and oral 
argument, as not only the chief issue in dispute, but the one on which 
the trial court dismissed the bill as not cognizable; and remarks in 
the opinion of this court, in Lewis v. Peck, supra — arising in another 
phase of the controversy between some of thèse parties — are cited 
and seemingly rehed upon in support of such ruling. The doctrine 
upon which that case was decided is inapplicable for solution of the 
question of authority to enjoin the appellees under this ancillary bill. 
as the issue of contempt there involved rested on an order entered by 
the trial court, long after the final decree, enjoining ail parties to the 
decree and persons claiming under them from setting up title as against 
the purchasers under the foreclosure decree. For alleged violation of 
such order in thereafter bringing suit in a state court on behalf of 
certain holders of bonds subject to the foreclosure decree (attempting 
another foreclosure of their mortgage), the plaintifï in error, au in- 
dependent counsel for such bondholders, was convicted in the trial 
court of contempt. On writ of error the judgment thereupon was 
set aside, as stated in the opinion, solely upon the ground that neither 
the individual bondholders nor plaintiff in error were actual parties 
to the decrees by service or appearance — with the bondholders only 
constructively bound by the decree, through service on the trustée — 
and for want of jurisdiction in personam, the order referred to was 
not "operative against the individual bondholders, who were not serv- 
ed," nor against the plaintiff in error. With jurisdiction established 
tinder this bill over persons and subject-matter, no such issue arises, 
and the solution involves only the inquiry of power in the court of 
primary jurisdiction to extend ancillary relief in svich case to restraint 
of prosecution by the présent bondholders of the foreclosure suit 
brought in a state court; and we believe authority for such injunc- 
tional relief is upheld and finally settled by the récent décisions of 
the Suprême Court in Riverdale Mills v. Manufacturing Co., ante, 
and Gunter v. Atlantic Coast Une, 200 U. S. 273, 277, 292, 26 Sup. 
Ct. 252, 50 L. Ed. 477. In the first-mentioned case that issue arose 
imder analogous facts, and the various jurisdictional objections urged 
in the case at bar are exhaustively considered and overruled in the 
opinion; and the power of the court to administer such relief, "where 
it is acting in a matter ancillary to a decree rendered in a cause over 
which it had jurisdiction," is distinctly reaffirmed in the Gunter Case. 
In both opinions the terms of section 720, Rev. St. (U. S. Comp. St. 
1901, p. 581), are considered and held inapplicable to such relief ; and 
such interprétation is décisive for settlement of any doubt thereof, in- 
timated in the opinion above referred to, in Lewis v. Peck. 
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The decree appealed from is therefore reversed, and the cause re- 
manded to the Circuit Court, with direction to overrule the several 
demurrers to the bill and proceed thereunder in accordance with this 
Opinion. 



BONIFEOR et al. v. SMITH et al. 

(Circuit Court of Appeals, Nlnth Circuit February 1, 1909.) 

No. 1,588. 

1. Indians (§ 13*)— Allotment of LanOs— Construction or Acx— Résidence. 

The right of recognized members of the Walla Walla, Oayuse, or Uma- 
tllla tribes or bands of Indians to allotnients of land On the Umatilla rés- 
ervation, under Act March 3, 1885, c. 319, 23 Stat. 340, was not dépend- 
ent on their being at the time résident on the réservation, or even upon 
the lands ceded to the United States by such tribes by the treaty of 1855 
(Act June 9, 1855, 12 Stat. 945). ■,- 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

2. INfiiANS (§ 13*)— AxLorrMENTS DP Lands— EiGHT to Ailotments Theough 

(INDIAN MOTHER. 

An Indian woman, who was a member of a tribe to which lands were 
âùthorlzed to be allotted in severalty, although married to a white man, 
was herself the head of a family, and her children vs-ere entitJed to allot- 
mènts as members of the tribe. 

lEd. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

3. Indians (§ 13*)^ArxoTMENT ce Lands-^Estatb Acquieed bt Sélection— 

Effegt oF Rejection of Olaim. 

Where allotments of land were rightfuUy seleeted for Indian children 
on the Umatilla réservation, under Act March 3, 1885, c. 319, 23 Stat. 340, 
they acquired an estate of inheritanee thereln at that time, and the lands 
descended to their heirs on their death, although their rlght to such allot- 
ments was erroneously denled by the luterlor Department, and not estab- 
llshed until after their death. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

Kor opinion below, see 154 Fed. 883. 

This is an appeal from a final decree rendered In a suit in which the bill, 
in substance, alleged that Phllomme Smitli Is a full-blooded Indian woman, a 
member of the Walla Walla band of Indians, residiug upon the Umatilla In- 
dian réservation ; that F. A. Smith, a white man, is lier husband ; that Charles 
Smith, Maggle Smith, and Janie Snilth are their children and members of the 
Walla Walla band of Indians residing upon the said réservation ; that Eliza- 
beth Smith is their granddaughter, belng a daughter of James Smith, deceas- 
ed, who was their son ; that George Smith, Sophia Smith, and Lura Smith 
were their children who had dled leavlng no lineal descendants, nor wife nor 
husbands, surviving, and that F. A. Smith is the sole heir of said deceased 
children according to the laws of Oregon ; that about Aprll 1, 1891, under au- 
thority of the act of Congress approved March 3, 1885 (Act Jlarch 3, 1885, c. 
319, 23 Stat. 340), the Président of the United States caused lands upon the 
Umatilla Indian réservation to be allotted in severalty to the Indians residiug 
tltereon, and for that purpose appoînted commissioners to make the allot- 
ment; that, at the time when the commissioners entered upon the discliarge 
of tlielr duties, said Philomme Smith, as tlie head of her family, consisting 
of her husband and her said children, was, and for a long time prior thereto 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



BONIFEB V. SMITH. 847 

had been, settled upon and In the actual possession of, and had valuable Im- 
provements upon, certain described lands in the réservation, by and with the 
consent of ttie ïïead men of sald tribe or band of Indians, and tliat said Pliilom- 
me Smith, as the head of her family, went to said commissioners and made sé- 
lections of land for herself and her chlldren, who were then minors ; that said 
commissioners ref used to allot said lands to the said children, as requested, but 
proceeded to allot the same to Margaret Bourner and to Martha Herbert, now 
Martha Bonlfer, which allotments were thereafter approved by the Honorable 
Secret-dry of the Interior, and thereafter trust patents were issued to said al- 
lottees, whlch provide that the United States does and will hold said lands in 
trust for said allottees for 25 years; that, at the time when said allotments 
were made, tlie said Margaret Bourner and Martha Bonifer knew that the 
appellees were in the actual possession of said lands; that the Secretary of 
the Interior thereafter wrongfully eaused the said patentées or their heirs to 
be put in possession of the said lands. The bill prayed for a decree awarding 
to the appellees tlie lands so selected fortlie said children of F. A. and Phllom- 
me Smith. A demurrer was interposed for want of equlty in the bill, and for 
want of jurisdiction of the subject-matter of the suit. The demurrer was 
overruled. Smith et al. v. Bonlfer et al. (O. C.) 132 Fed. 889. Xhe défendants 
in the bill then answered denying ail the material allégations thereof, and 
praying for a disniissal of the sanie. Upon the évidence tiikeu the court found 
for the appellees, and awarded tliem the relief prayed for. 

Chamberlain Se Thomas, for appellants. 
R. J. Slater and J. T. Hinkle, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellants contend, first, that neither Philomme Smith nor any other 
of the appellees was entitled to any allotment whatsoever upon the 
Umatilla Indian Réservation; and, second, that, conceding the exist- 
ence of such a right, the deceased children of Philomme Smith were 
net at the time of their death possessed of an interest capable of trans- 
mission by inheritance. As to the first of thèse contentions, it is to 
be observed, first, that it is conceded that the mother of Philomme 
Smith was a member of the Walla Walla tribe of Indians. It is con- 
tended, however, that she severed her tribal relations ; that her daugh- 
ter Philomme never resided upon the réservation, and is not a tribal 
Indian, and was therefore not one of those for whom the allotment of 
land on that réservation was authorized to be made. The testimony 
shows that the mother of Philomme married one Thomas Tawakawn, 
an Iroquois Indian who had probably come into the Oregôn country 
from the east as a voyageur engaged in trapping for the Hudson Bay 
Company. After his marriage to Philomme's mother, he lived in the 
Willamette Valley, but thence made occasional expéditions into Cali- 
fornia and elsewhere. The évidence is conflicting as to the place of 
Philomme's birth. The trial court reached the conclusion, and the 
weight of the testimony, we think, sustains it, that she was born within 
the région occupied by the \¥,alla Wallas, and that while an infant 
she was brought by her parents into the Willamette Valley. While 
living in the Willamette Valley, when she was about six years of âge, 
her mother married a French-Canadian by the name of Sauvé. On 
the death of Sauvé, which occurred a short time thereafter, his widow, 
with Philomme, moved to The Dalles, in Oregon. At that time 
Philomme was about fourteen years of âge. There she married Smith, 
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her présent husband, and there she resided with her family iintil the)' 
removedto the réservation, in 1888. The évidence indicates that, at 
the time when the treaty between the United States and the confed- 
erated bands and tribes of Walla Wallas, Cayuses, and Umatillas was 
entéred into, Philomme was about nine years of âge. One of the 
objects accompHshed by the treaty was to extinguish the Indian title 
to the large area of lands described therein, and to set aside the Uma- 
tilla Réservation for the exclusive use of the members of the three 
confederated tribes. Àt that time there can be no question that Phil- 
omme's mother was a Walla Walla Indian and was a member of that 
tribe. There is nothing in the évidence to show that she ever re- 
ndunced her allegiance to the tribe or severed her relations therewith. 
No such severance resulted from her marriage to the Iroquois Ta- 
wakawn, nor from her marriage to the French-Canadian Sauvé. Ta- 
wakawn, never took her with him to live with his own tribe, nor did 
Sauvé ever take her from the Oregon territory. At the date of the 
treaty and of the setting aside of the Umatilla réservation, Philomme 
and her mother were both entitled, if they had so desired, to réside 
upon the réservation. 

The right of Philomme to the land so selècted by her for her indi- 
vidual use is not involved in the présent suit. That was finally deter- 
mined in the case of Hy-yu-tse-mil-kin v. Smith, 194 U. S. 401, 24 
Sup. Ct. 676, 48 h. Ed. 1039. The court held that it was not neces- 
sary to the right to allotment that the individual Indian of the tribes 
mentioned in the act of 1885 should be actually residing upon the rés- 
ervation at the time of the passage of that act. The court said : 

"If tbe Indlvldual were a member of the tribe or band, recognized as sucli 
by his chiefs, it was not uecessary tliat such person should be an actual rési- 
dent of the resen'atioa when the act was passed. The fact found is that the 
appellee herein is a full-blooded Indian woman, and was at ail the tiuies 
mentioned a member of the Walla Walla band or tribe of Indlans, and at the 
time of the original allotment resided ui)ou the réservation in the state of 
Oregon. When such a large percentage of allottees upon this réservation re- 
sided, as did the appellee, elsewhere than actually upon the réservation at 
the date of the passage of the act of 1885, it cannot be that the act passed was 
intended to limit the right of an allotment to those actually residing on the 
réservation to the exclusion of the majority of the members of the différent 
bands or tribes. The fact of such nonresidence is presumed to hâve been 
known to Congress, and the act should be construed with référence to that 
knowledge." 

It is contended on behalf of the appellants that the décision in that 
case recognized, at least by inference, that résidence within the limits 
of the territory ceded by the Indians to the United States by the treaty 
of 1855 was a necessary condition précèdent to allotment, and that 
inasmuch as Philomme was, at the date of the treaty, residing at The 
Dalles, outside of the lands ceded to the United States by the treaty,, 
and at a distance of 50 miles therefrom, she and her children were not 
entitled to allotments within the réservation. It is true that in the 
opinion of the court in that case the fact is more than once alluded to 
that the Indians of the confederated Indian bands were residing off 
the réservation, but within the country theretofore ceded to the United 
States by the treaty of 1865 (Act June 9, 1855, 13 Stat. 945). The 
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court, however, was alluding to the facts of the case as they existed 
or were supposed to exist. We are not justified in assuming that it 
was the intention to lay down the rule that the allotment was not 
intended for the benefit of Indians who at the time were residing nei- 
ther on the réservation nor within the limits of the lands included in 
the cession of territory to the United States by the treaty. The Indian 
right and title to the ceded land was extinguished by the treaty. An 
Indian residing within the Hmits of land so reHnquished was residing 
on land to which he could claim no title or interest, save and except the 
right to hunt, fish, gather roots and berries, and pasture stock in com- 
mon with citizens, which was reserved to him by the treaty, and it is 
impossible to find any ground or principle on which to distinguish the 
status of such an Indian from that of other Indians belonging to the 
tribes and living without the limits of the ceded lands. 

The act of 1885 provides for an allotment to each head of a family, 
each single person over the âge of 18 years, each orphan child under 
the âge of 18 years, and each child under 18 years of âge not otherwise 
provided for. Philomme, although married to a white person, was her- 
self the head of a family. Hy-yu-tse-mil-kin v. Smith, 194 U. S. 401, 
24 6up. Ct. 676, 48 L. Ed. 1039. It appears that she was advised by 
certain chiefs of the Walla Walla and Cayuse tribes to corne upon 
the réservation and make sélections for allotments to herself and her 
children, and that she was recognized by thèse chiefs and by the 
chiefs of the Umatillas as being a member of the Walla Walla tribe. 
With the consent of the chiefs she selected the land in controversy 
with the intention of having the same allotted to her children, and she 
and her husband improved it, erected a house thereon, and erected 
barns upon the quarter section selected by Philomme for herself, and 
inclosed the whole by a fence. Under the authority of the Hy-yu-tse- 
mil-kin décision, there can be no doubt that the children were entitled 
to allotments of the land so selected and improved. 

But it is urged that the deceased children of Philomme had not at 
the time of their death an estate in the lands which could be inherited. 
They died after the lands had been selected for them, and while their 
rights to the allotments were being contested in the Department of the 
Interior. If the sélections so made by Philomme were prior in right 
to those of the appellants, and should hâve been allowed as made, 
equity will look upon that as donc which ought to hâve been donc, 
and will dispose of the rights of the parties as if the allotments had 
been allowed when the sélections were made. 

In Lytle et al. v. State of Arkansas et al., 9 How. 314, 13 L. Ed. 
153, the court said : 

"It Is a wéll-established principle tliat wliere an indivldual, in the proseeu- 
tlon of a riglit, does everything wliicli the law requires hlm to do, and he 
fails to attaln his right by the misconduet or neglect of a public oiiicer, the 
law will protect it." 

This was said in a case in which a pre-emption right to government 
land was asserted, and the pre-emptor had donc ail that the law re- 
quired him to do, but the land officers awarded the land to another. 
Several years thereafter the court, by a decree, awarded the land to 

166 F.— 54 
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the heirs of tlie original claimant. The doctrine of that case was af- 
firmed inthe Yosemite Valley Case, 15 Wall. 77, 21X. Ed. 83. Con- 
sidering, therefore, the rights of the parties as if the allotment had 
been allowed when the sélections were made, there can be no question 
that upon such allotments the allottees acquired an estate of inher- 
'itance. This court has so held in the case of Beam v. United States 
étal. (G. C. A.) 163 Fed. 360. 
The decree is affirmed. 



ATLANTIC COAST UNE R. CO. v. DUNNING. 

SAME V. MTERS. 

(Circuit Court of Appeals, Fourtla Circuit, November 5, 1908.) 

Nos. 763, 764. 

1. COUETS (§ 314*)^JUEISDICTION OF FEDEBAL COOSTS— DlVERSITT OF CiTI- 

ZENSHIP— OORPOEATIONS. 

A railroad corporation of Virginia wliich owned and operated rail- 
roads in that and' other states, Incjudlng Soutti Oarolina, by taklug out 
a chartor in the lattei* state, as required by its laws, did not thereby be- 
corne a citizen of South CaroliOa for the purposes of the jurisdiction of 
fédéral courts, but rçmains ïor such purpose a corporation and citizen 
of Virginia. * : 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 860 ; 'Bec. Dig. 
§ 314.*, 

Diverse citizenship as ground for fédéral jurisdictlon, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. DuUagham, 27 C. C. A. 
298.] 

2. Masteb and Servant (§ 100*)— Master's Liability fok Injuries to Serv- 

ant— ^Contbaots Relbasing I/cability— Aoceptance of Bbnefits from 
Relief Association. j 

Oontracts between a railroad, which maintains a relief department to 
the (unds of which it largçly, coutributes, and its employés, by which 
the lattèr on reeëiving an injury are given the option to accept the bene- 
flts from such department of to sue the company for damages on ac- 
count of the injury, but that such acCeptance, voluntarily made, shall 
be an. accord and satisfaction of any claim against the çompauy on ac- 
count of the injury, are not contrary to public pollcy, but are based upon 
a sufflciént considération, and are valld and ènforcëable. 

[Ed. Noté.— For other cases, see Mastër and Servant, Cent. Dig. | 167; 
Dec. Dig. § 100.*] 

3. Courts (§ 366*)— Pedeçal Courts— Statb Laws as Rùles of Décision. 

• Act S. C. March 7, 1905 -'(22 St. at Large, p. 962), whlch provides tl^at 
any employer maintaining a relief department for its employés shall be 
liable foi' the payment of ail fceneflts tO: which an employé shall be 
entitled thêrefrom by reason of any sickness or injury, and in case of 
an Injupiythe acceptance of such beneflts shall , npt estop the employé 
to mairitain an action against the employer to recover damages for its 
négligence causing such injury, havlng been held by the courts of South 
Carollna to be beyond the power of the Législature, and that an employé 
wh6 had élected t6 accept berieflts was éstopped from bringing an action 
for damages notwithstandiug thé act, the fédéral court in South Carolina 

•For other ç*seè'sa^B^me,topic &,§;NU>(iBBS, in, Dec. * Am. Pig?. 1907 tp date, & Rep'r Indexés 
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sliould hâve ruled that the aceeptance of beiiefits was a good défense to 
Ihe action for damages. 

LEd. Note. — For other cases, see Courts, Cent. Dig. § 957 ; Dec. Dig. § 
360.*] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 
For opinion below, see 150 Fed. 775. 

T. M. Mordecai and P. A. Willcox (Willcox & Willcox, Henry E. 
Davis, W. Hugher Fitz Simons, and Simeon Hyde, on the brief s), 
for plaintiff in error. 

W. A. Holman (W. B. Gruber, J. G. Padgett, and Legare & Holman, 
on the brief s), for défendants in error. 

Before FULLER, Circuit Justice, and MORRIS and PURNELE, 
District Judges. 

MORRIS, District Judge. Thèse were two cases originally com- 
menced in a court of the state of South Carolina by Dunning, who was 
plaintiflf in one case, and by Myers, who was plaintiff in the other 
case, against the Atlantic Coast Line Railroad Company, to recover 
damages for permanent personal injuries which each claimed to hâve 
suffered by the wreck of a train on which Dunning was locomotive 
engineer and Myers was fireman. The injuries were alleged to hâve 
been caused by the neglect and wrongful act of the défendant rail- 
road Company in providirig an unsafe and defective roadbed, in that 
the timbers and cross-ties supporting the rails on a certain trestle, at 
a point on its railroad in South Carolina, were rotten and unfit to be 
Used for the purpose. 

In the plaintiff 's déclaration in each case, the défendant was describ- 
ed as a corporation created by and existing under the laws of South 
Carolina, and engaged in operating a railroad as a common carrier 
of goods and passengers between Yernassee, S. C, and Charleston, 
S. C. The défendant appeared, and, denying that it was a cor'poration 
of South Carolina, averred that it was a corporation created by and 
existing under the laws of Virginia, with its principal office and légal 
résidence established and fixed at Petersburg, Va., and averring that 
the plaintiff in each case was a citizen of South Carolina, it filed its 
proper pétition with bond and sureties, and prayed that the cases be 
removed to the Circuit Court of the United States for the District of 
South Carolina on the gitiund of diverse citizenship. The cases were 
accordingly removed. Thereupon, the plaintiffs, denying the alléga- 
tion that the défendant was not a corporation under the laws of South 
Carolina, moved to remand. A référence was directed by the Cir- 
cuit Court to a spécial master to take évidence and report his findings 
of fact pertinent to the question of diverse citizenship, and upon the 
coming in of the report the court (Circuit Judge Pritchard), in an 
able and leamed opinion, reported in 150 Fed. Rep. 775, denied the 
motion and retained jurisdiction. The plaintiffs excepted to the rul- 
ing of the court on the motion to remand, and this is the error as- 
signed by the plaintiff'. 

•For otier cases see same topic & g numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The défendant railroad company, besides pleading that it had not 
suffered its track to become defective and dangerous, and that the 
plaintiff in eàch case had been guilty of contributory négligence, in ad- 
dition in each case pleaded a spécial plea, which in Dunning's Case was 
as foUows: 

"That the défendant, Atlantic Coast Xiue Railroad Company, malntains. 
in conjunction with its employés, a relief departuient knpwn as the 'Atlantic 
Coast Llne Railroad Relief Department,' by which, f rom mutual contributions 
of défendant and its employés, a fund is ereated and malntained, from which, 
among other applications thereof. In case of sickness from natural causes 
or accident, its employés who are members of said Relief Department are 
provided médical and surgical treatment and slck and death benefits, and that 
one of the rules of sald Relief Department is to the efCect that, in case of 
sickness or death arlsiug from natural causes, or accident, if an employé 
who is a member of sald Rfellef Department shall accept any of the benefits 
derived from said fund, the acceptance of such benefits shall serve to release. 
quitclaim, and fully discharge the défendant, Atlantic Coast Line Railroad 
Company, from any and ail liability arlslng from such injury. 

"That, at the time of the accident and. Injury to said R. O. Dunning, the 
plaintiff, he was an employé of said Railroad Company, and was a member 
of said Relief Department, havlng become a member thereof in conséquence 
of his employment by said company, prior to his said injury. 

"That, on account of the injuries arlsing from said accident, and the disa- 
bilities to which the sald R. O. Dunning was subjected by reason of said 
injuries, slck benefits to which he was entitled under the rules and régula- 
tions of said Relief Department had been pald to him, and, in addition, sald 
Relief Department had provided him with the médical and surgical attention 
which the plaintlEC was then entitled to receive from the funds malntained 
by said Relief Department. 

"That one of the régulations of said Relief Department by which plaintiff 
agreed to be bound provided that in case of injury to a member he may elect 
to accept benefits in pursuance with sald régulations, or to prosecute such 
daim as he may hâve at law against said company, and that the acceptance 
of benefits shall operate as a release and satisfaction of ail claims against 
the company arising from or growing out of said injury ; and the défendant 
allèges that the plaintiff, by reason of the acceptance of said slck benefits 
from sald Relief Department, and by reason of the payment of his médical 
and surgical expenses as aforesald by the Relief Department so operated by 
the défendant company in conjunction with its employés, he being a member 
thereof in good standing at the time of his injury, has, under the rules and 
régulations of said Relief Department, released, discharged, and quitclalmed 
the défendant company from any and ail claims for damages that might hâve 
been, or could otherwise be, asserted by him against the défendant company." 

A similar plea in Myer's Case alleged the payment to him of the 
sick benefits and médical and surgical attention to which he was enti- 
tled. 

The two cases, by agreement of the parties, were tried together by 
the same jury, and a verdict was returned in favor of the plaintiff, 
Dunning, for $3,500, and in favor of Myers for $1,000, and judgments 
were entered thereon. 

Two rulings of the Circuit Court were duly excepted to, and are 
before us on the writs of error. The first is the ruling holding that 
the cases were rightfully removed from the state courts, which is as- 
signed as error by the plaintiffs, and the second, the ruling which was 
excepted to and assigned as error by the défendant, that the spécial 
plea was not a good defence. 
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As to the right of removal the spécial master found the following 
f acts : 

That in 1898, by an act of the General Assembly of Virginia (Laws 
1897-98, p. 674, c. 635), the Atlantic Coast Line Raiiroad Company 
of Virginia was created by the consolidation of several Virginia raii- 
road corporations which thereafter ceased to exist. That, prior to 
July 18, 1898, a number of Sonth Carolina raiiroad companies were, 
by an act of South Carolina, permitted to consolidate and become one 
Company under the name of the "Atlantic Coast Line Company of 
South Carolina," and said corporation was duly organized under said 
act, and the other corporations were merged into it and ceased to 
exercise any corporate functions. That the railroads operated by the 
Atlantic Coast Line Raiiroad of Virginia and those operated by the 
Atlantic Coast Line Raiiroad of South Carolina formed a continuous 
line of raiiroad, and, by the gênerai law of South Carolina, any raii- 
road Company organized under the laws of that state operating a 
raiiroad either whoUy within, or partly within and partly without, 
that state was authorized to merge and consolidate its capital stock, 
franchise, and property with those of any other raiiroad company or 
companies organized or operated under the laws of that state or any 
other state whenever the companies proposing to be Consolidated 
formed a continuous line either with each other or by means of an in- 
tervening raiiroad. That, on January 13, 1900, the General Assembly 
of Virginia authorized the Atlantic Coast Line Raiiroad Company of 
Virginia to change its name and to increase its stock, and enlarge its 
powers, and authorized it to lease, and consolidate with itself, other 
corporations; and, thereafter, on April 18, 1900, the Atlantic Coast 
Line Raiiroad Company, by deed of bargain and sale duly recorded, 
became the owner of the property and franchise of other railroads 
chartered by other states, including the Atlantic Coast Line Raiiroad 
Company of South Carolina, and said company and the other raiiroad 
companies so acquired ceased to exist or to exercise any of their cor- 
porate powers or functions, and ail their rights, properties, and fran- 
chises became vested in and were controlled by the Atlantic Coast 
Line Raiiroad Company of Virginia. That the General Assembly of 
South Carolina, on March 9, 1896 (Laws 189G, p. 114, § 1), had pass- 
ed an act requiring that every raiiroad corporation created by any other 
state, desiring to own or carry on business or exercise any corporate 
function in South Carolina, should first file in the office of the Secre- 
tary of State a copy of its charter, and cause a copy to be recorded in 
each county in which it desired to carry on its business or own prop- 
erty, and that the Atlantic Coast Line Raiiroad Company of Virginia 
had complied with that law. That, as authorized by the amendment 
to its charter passed by the General Assembly of Virginia, January 12, 
1900 (Laws 1899-1900, p. 34, c. 18), the name of the Atlantic Coast 
Line Raiiroad Company of Virginia was changed to the Atlantic 
Coast Line Raiiroad Company, and thereafter the said corporation, by 
its new name, controlled and operated the property and franchises 
formerly belonging to the Atlantic Coast Line Raiiroad Company of 
South Carolina, the stock of said Atlantic Coast Line Raiiroad Com- 
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pany of South Carolina being retired and canceled and stock of the 
new Company issued in exchange therefor. That on April 10, 1902, 
the Atlantic Coast Line Railroad Company which by virtue of the 
change of name and the acts of the General Assembly of the state of 
Virginia was the successor of the Atlantic Railroad Company of 
Virginia, and which by deeds of conveyance owned and operated the 
lines of railroad formerly belonging to the Atlantic Coast Line Rail- 
road of Virginia, the Wilmington & Weldon Railroad Company, and 
the Atlantic Coast L,ine Railroad Company of. South Carolina, and 
which by fîHng and recording its charter as required by the law of 
South Carolina, :, was authorized to do business in South Carolina, 
entered into an agreement of consolidation and merger with the 
Savannah, Florida & Western Railway Company a corporation duly 
established and existing under the laws of Georgia, Florida, Ala- 
bama, and South Carolina, by which it was agrçed that the stock 
'of the Savannah,' Florida & Western Railway Company should be 
retired and canceled and stock of the Atlantic Coast L,ine Railroad 
Company issued therefor,; and it was further provided that the said 
Savaimah, Florida & Western Railway Company, and ail its capital 
stock, property, and franchises, were thereby merged, united, and 
Consolidated with. the Atlantic Coast Line Railroad Company so as 
to form.a^pierged, united, and con'solidated company. That the said 
merger, union, and consolidation should be with the Atlantic Coast 
Line Railroad Company, . which was to continue as- the name of the 
Consolidated company and the principal office or place of business 
of the said company in thecity of Riçhmond, Va., should continue to 
be the principal office or place of business of the consoUdated company, 
and that the 10 directors and officers of the Atlantic Coast Line Rail- 
road Company, should, jbe the first directors and officers of the Con- 
solidated company, and, the place of holding the first élection of di- 
rectors of the Consolidated company should be the city of Riçhmond, 
Va. That in 1902 the General Assembly of South Carolina passed the 
followjng act: 

"That.each and every railroad company created under and by virtue of 
the laws of anygoyernment or state other than this state and now operatlng 
any railroad In thls state either as the owners thereof or otherwlse or earry- 
ing on any business or exercising any corporate franchise In this state, 
shall, on or before the Ist day of January, 1902, apply for a charter of in- 
corporation under the laws of this state in the manner dlrected by section 
1 of this act, and no such railroad shall carry on business or exercise any 
corporate franchise in this state after said date without having couiplied with 
the provisions of this acV (Laws 1902, p. 1053, § 2.) 

That thereafter, at a meeting of the stockholders, of the Atlantic 
Coast Line Railroad Company, held in Riçhmond, Va., May 12, 1902, 
it was resolved that the state of South Carolina be requested to issue 
to; Henry Walters and others a charter as a merged, united, and Con- 
solidated bôdy politic and corporation in perpetuity, under the name of 
the Atlantic Coast Line Railroad Company, and on May 13, 1902, by 
his Certificate, the Secretaryof State of South Carolina did issue to the 
said Henry Walters and others, and such persons as were then, or 
might thereafter become, associated with them as the owners and stock- 
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holders of the nierged, united, and Consolidated Company, and their 
successors, a charter as a merged, united, and Consolidated body politic, 
under the name of'the "Atlantic Coast Line Railroad Company," hav- 
ing, possessing, and enjoying each and every and ail rights, powers, 
and privilèges, immunities, and franchises whatsoever as set forth in 
said articles of agreement and consolidation, and each and every and 
ail of the rights, power and privilèges, immunities and franchises of 
every nature whatsoever granted to, held, possessed, or enjoyed by 
each of the constituent corporations merging, uniting, and consolidat- 
ing into the Atlantic Coast Line Company, not in conflict with the 
terms and provisions of said articles of agreement and consolidation. 

The spécial master found as a fact that no other use was made of 
the above certificate issued by the Secretary of State of South Carolina, 
and that there had been no organization under the same ; and it is al- 
so a fact appearing in the record that the Henry Walters and the oth- 
ers named in the certificate were officers and directors of the Virginia 
corporation. The spécial master also found that, at the time the caus- 
es of action arose and at the times mentioned in the several com- 
plaints, the Atlantic Coast Line Railroad Company, as the successor of 
the Atlantic Coast Line Company of Virginia, and originally deriving 
its corporate existence from the state of Virginia, was, and is, by vir- 
tue of the consolidation agreement and deed mentioned, the owner of 
the'lines of railroad upon which the injuries occurred on which said 
suits were brought, and was and is operating and managing said line 
of railroad and doing business in the state of South Carolina by vir- 
tue of its compliance with the laws of said state. 

We are satisfied from the facts so found that the corporation which 
owned and was operating the railroad on which the plaintiiïs were in- 
jured, and of which they were employés, was a Virginia corporation. 
The corporation known as the "Atlantic Coast Line Railroad Company 
of South Carolina" had been merged with the Virginia corporation, 
which had become the owner of ail its property and franchises ; its 
stock had been retire d and canceled, and it had ceased to perform any 
corporate functions. It is true the Virginia corporation had, in com- 
pliance with the requirement of the law of South Carolina, applied for 
and received the certificate of the Secretary of State of South Carolina 
mentioned, dated May 13, 1902. But that certificate was never used 
to organize or create a new South Carolina corporation, and the con- 
tention that it had the effect to make a South Carolina corporation out 
of a corporation already existing and created by Virginia does not seem 
to us sustainable. 

It is clear, we think that ail the South Carolina corporations were 
merged into the Virginia corporation, and, losing their identity, ceased 
to exist. Yazoo & Missouri Ry. Co. v. Adams, 180 U. S. 19, 21 Sup. Ct. 
240, 45 L. Ed. 395. In St. Louis & San Francisco Railway Companv 
v. James, 161 U. S. 545, 16 Sup. Ct. 621, 40 L. Ed. 802, often referred 
to as the "James Case," it appeared that a corporation of Missouri 
owned and operated a railroad in Arkansas which it had purchased, 
as allowed by the Arkansas law, from certain Arkansas railroad cor- 
porations. It was provided by the law of Arkansas that every rail- 
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road Corporation of any other state leasing or purchasing any railroad 
in Arkansas should file a copy ofits articles of incorporation vvith its 
^ecretary of State, and should thereupon become a corporation of Ark- 
ansas, "anything in its articles of incorporation or charter to the con- 
trary notwithstanding." The Suprême Court held that by complying- 
with that law the Missouri corporation, although it might for some 
purposes be treated as a domestic corporation of Arkansas, remained, 
so far aS jurisdiction of the fédéral court was concerned, a corporation 
of Missouri, the state which created it. The court said (page 563 of 
161 U. S., and page 627 of 16 Sup. Ct. [40 L. Ed. 802]): 

"The presumption that a corporation is composed of citlzens of the state 
whiçh created it accompanies such corporation when it does business in 
another state, and it may sue or be sued in the fédéral courts in such other 
state as a citizen of the state of its original création. 

"We are now asked to extend the doctrine of indisputable citizenship so 
that if a corporation of one state, indisputably taken, for the purpose of féd- 
éral Jurisdiction, to be composed of citizens of such state, is authorized by 
the law of another state to do business therein, and to be endowed, for local 
purposes, with ail the powers and privilèges of a domestic corporation, 
such adopted corporation shall be deemed to be composed of citlzeua of the 
second state, in such a sensé as to confer jurisdiction on the fédéral courts 
at the suit of a citizen of the state of its original création. \Ve are un- 
willing to sanction such an extension of a doctrine which, as heretofore 
established, went to the very verge of judiclal power." 

In the case of Louisville, New Albany & Chicago Railway Company 
V. Louisville Trust Company, 174 U. S. 5-52, 19 Sup. Ct. 817, 43 L- 
Ed. 1081, the plaintif? was a railroad corporation created under the 
laws of Indiana. Subsequently, the Législature of Kentucky passed 
an act (3 Laws 1879-80, page 233, c. 858), the first section of which 
read: 

"Section 1. The Louisville, î^ew Albany and Chicago Railway Company, 
a corporation organized under the laws of the state of Indiana, is hereby 
constituted a corporation, with power to sue and be sued," etc. 

The second section gave to the corporation power to build Connect- 
ing Unes in Kentucky and to condemn ail property required. And the 
third section directed how condemnation of real estate in the courts 
of Kentucky should be condUcted. This power of condemnation, the 
corporation accepted and exercised. 

The Suprême Court said (page 563 of 174 U. S., and page 821 of 
19Sup. Ct. [43L. Ed. 1081]): 

"As to jurisdiction, it being clear that the plaIntifC was flrst created a cor- 
poration of the state of Indiana, even if it was afterwards created a corpora- 
tion of the state of Kentucky also, it was, and remained, for purpose of juris- 
diction of the courts of the United States, a citizen of Indiana, the state by 
which it was originally created. It could neither hâve brought suit as a cor- 
poration of both States against a corporation or other citizen of either 
state, nor could it hâve sued or been sued as a corporation of Kentucky in 
any court of the United States." 

In Southern Railway Company v. Allison, 190 U. S. 336, 23 Sup. 
Ct. 713, 47 L. Ed. 1078, on writ of error to the Suprême Court of 
North CaroUna, the Suprême Court of the United States reaffirmed 
the cases heretofore cited, and distinguished them from the case of 
Memphis & Charleston Railroad Company v. Alabama, 107 U. S. 581, 
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2 Sup. Ct. 433, 27 L. Ed. 518. In the Allison Case, the défendant, the 
Southern Railway Company, was a corporation of Virginia, and, de- 
siring to operate a railroad in North Carolina, it complied with tlie law 
of Kortli Carolina wliich required it to file a copy of its charter in the 
office of the Secretary of State and declared that — 

"It sbiiU thereupoii immediately become a , corporation of thls state and shall 
enjoy tlie rights and privilèges and be subject to tlie llability of corporations 
of thls State the sanie as if such corporation had been originally created by 
the laws of thls state. It may sue and be sued in ail the courts of this state 
and be subject to the lurlsdlction of the courts of this state as fully as if 
such corporation were originally created under the laws of the state of North 
Carolina." 

The Suprême Court held that the Southern Railway Company was 
not a citizen of North Carolina as far as regards the jurisdiction of the 
fédéral courts, and that the order of removal withdrew the case from 
the state court, the Suprême Court of the United States feeling bound 
to adhère to its own décisions on the subject, notwithstanding the rul- 
ing of the Suprême Court of North Carolina to the contrary. 

Guided by the ruling of the Suprême Court in similar cases, we think 
the décision of the Circuit Court refusing to remand the cases was 
undoubtedly right. 

As to the Spécial Plea of Payment of Benefits by the Atlantic Coast 
Line Relief Department. 

To the ruling of the Circuit Court on this défense, the défendant 
railroad company excepted, and the writ of error sued out by it brings 
that ruling to this court for examination. 

Both Dunning and Myers, prier to 1902, had been members of the 
Plant System Relief & Hospital Department, and, when the railroads 
of that System were acquired by the Atlantic Coast Line Railroad Com- 
pany, they, some time in 1903, became members in the Atlantic Coast 
Line Relief Department, established by the défendant and subject to 
its rules and régulations, by which it was agreed that the acceptance 
of benefits for injury should operate as a release and satisfaction of 
ail claims against the company for damages arising or growing out 
of the injury. 

The Législature of South Carolina by an act approved March 7, 
1905 (22 St. at Large, p. 963), enacted as follows: 

"Section 1. Be it enacted by the General Assembly of the state of South 
Carolina, that when any corporation, firm or indivldual runs or opérâtes what 
is usually called a relief department for its employées, the members of whleh 
are retjuired or permitted to pay dues, fées, money or othor compensation, 
by whatever name called, to be entitled to the beueflt thereof , upon the death 
or injury of the employée, a member of such relief department, such corpora- 
tion, firm or indivldual, so running or operating the same be, and Is hereby, 
required to pay to the person entitled to the same, the amount it was agreed 
the emplo.vee, bis heirs or other beneflciary under such contract should re- 
çoive from such relief department; the acceptance of which amount shall 
not operate to estop or in any way bar the right of such employée or his 
Personal représentative from recovering damages of such corporation, firm 
or indivldual for Personal Injury or death caused by the négligence of such 
corporation, firm or Indivldual, thelr servants or agents, as are now provlded 
J>y law ; and any coutract or agreement to the contrary, or any recelpt or 
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release glven, In considération of the i)ayipeiit of such sum, Is and shall be 
nnll atnd vold. 

"Sëc. 2. Tliat ail acts Inconsistent wlth tins act are hereby repealed. 

''8ec. 3. That this act sHall take effeot Immedlately on Its approval." 

After the accident, Dunning was paid, and accepted, sick benefits 
to which by his membership he was entitled, at the rate of $3.50 per 
day, f rbm the date of the accident to February, 1907, a period of over 
10 months, amounting to about $780, and, in addition, médical atten- 
tion; and Myers was paid and accepted benefits, during the same 
period; àt the rate of $1 a day, amounting to about $312, being the 
amount tb which his membership entitled him. Thèse payments were 
made to the plaintiflfs monthly by drafts drawn by the superintendent 
of the Relief Department on the treasurer of the railroad company to 
the order of Dunning or Myers, and indorsed by them when paid, 
each draft containing the following stipulation : 

"ThIs amount Is In payment of accrued benefits and Is paid and accepted 
under the rules and régulations of the Relief Department." 

Thèse benefits they were entitled to receive for a period of 5:3 weeks,' 
and afterwards at half those rates, during the continuance of the dis- 
ability. 

There had been an act of South Carolina passed in 1893 referring 
solely to railroad companies. It was repealed by the act of March 7, 
1905, which refers to ail corporations, fîrms, and individuals maintain- 
ing a relief department for their employés. The plaintiffs contend that 
this act is void, because uncon.stitutional in that it is in contravention 
of section 1 of the fourteenth amendment of the Constitution of thé 
United States, declaring that no state shall make or en force any law 
abridging the privilèges or immunities of citizens of the United States, 
nor deprive any person of life, liberty, or property without due process 
of law, or deny to any person the equal protection of the laws. And 
they contend it is also in contravention of article 1, § 5, of the Consti- 
tution of South Carolina, which is to the same efïect. 

A fair statemènt of the schéma and working of the Relief Depart- 
ment is found in the following extract from the defendant's brief : 

"The employés of the company who enter into the contract of employment 
wlth the railroad company become members of this Relief Association, and 
eontrlbute monthly, along: with contributions from the railroad company, for 
the maintenance of a fund for the relief of the employés. From this fund 
death benefits are paid to the employés, whether the death of the employé 
arises from accident or natural causes, négligence of the company, négli- 
gence of the employé, or otherwise ; and likewise daily benefits are paid to 
the employé in case of slckness arising from accident or natural causes, 
négligence of the railroad company, négligence of the employé, or otherwise. 
In addition to this, the member, in case of sickness arising from accident or 
natural causes, receives free médical and hospital treatment. From the testi- 
mony of Dr. G. G. Thomas, superintendent of the Relief Department of the 
Atlantic Coast line Railroad Company, which in every respect is undisputed, 
it wlll appeàr that contributions by the members from the beginning of the 
opération of thé Atlantic Coast LIne Relief Department hâve amounted to 
the sum of $T28i257, and the contribution of the railroad company has 
equaled the sum of $208,000. It will thus appear that the Atlantic Coast Line 
Railroad Company has contributed a sum to the Relief Department Fund to 
the extent of more than one-third of the amount contributed by the members. 
The Atlantic Coast Line Railroad Company pays every expense and guar- 
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antees every obligation of the Relief Department. It holds at thla tlme, as 
treasurer of the fund, not exceeding $27,000, paying Interest thereon ; yet It 
guarantees to make good every obligation of sald Relief Department, whlch 
obligations to Its members now outstanding exceed $6,000,000. 

"The provision of the Relief Department contract between its members 
and the rallroad company, whlch is brought In question In thèse cases, la 
to the efifect that if, after injury, a member thereof voluntarily accepts the 
beneflts, the acceptance of the beneflts will amount to an accord and satis- 
faction wlth the sald raUroad company of ail clalms arising ont of such in- 
jury. It wlU thus be seen that In the very great majorlty of cases, where the 
member is injured by his own carelessness or mère accident, or beeomes slck 
from natural causes, he is entitled to beneflts whlch he would not otherwise 
be entitled to but for his being a member of the Relief Department, and to 
this fund, from whlch he is pald thèse beneflts, the rallroad company con- 
tributes largely. In every case, however, if the member accepta thèse bene- 
flts he cannot sue. On the other hand, in no case is the member required to 
accept the beneflts from the Relief Department. He is left to his option 
to accept thèse beneflts or brlng his action for damages agalnst the rallroad 
company. It is only where he elects to accept thèse beneflts that it amounts 
to an accord and satisfaction of his clalms agalnst the company." 

By a great number of carefuUy considered adjudications of the 
courts, both state and fédéral, contracts of this character hâve been up- 
held, and determined not to be against a sound public policy, but dis- 
tinctly bénéficiai to the employé as well as wise on the part of the em- 
ployer. It was so ruled in the Suprême Court of South Carolina, by 
a divided court, in Johnson v. Railway Company, 55 S. C. 152, 33 S. 
E. 2, 33 S. E. 174, 44 L. R. A. 645. In that case, in the opinion of Chief 
Justice Mciver, it is pointed out that such a contract, so far from se- 
curing to the employer immunity from liability for damages sustained 
by reason of his own négligence or that of his servants and agents, 
in fact gives to the employé a certainty of some compensation, whether 
the injury was caused by the employer's neglect or not, with the option 
to the employé of pursuing his ordlnary légal remédies if he elects to 
do so, and not to receive the beneflts which his contract affords him. 

Among some of the more notable cases in which it bas been held 
that similar contracts are not against public policy, but are to be upheld 
as wise and bénéficiai, are the foUowing, which show a remarkable 
unanimity: Johnson v. Railroad Co., 163 Pa. 137, 29 Atl. 854; Ringle 
V. Penna. R. R. Co., 164 Pa. 529, 30 Atl. 493, 44 Am. St. Rep. 628; 
Pittsburgh, C, C. & St. L. Ry. Co. v. Moore, 153 Ind. 345, 53 N. E. 
290, 44 E. R. A. 638; Beck v. Pennsylvania Co., 63 N. J. Law, 233, 43 
Atl. 908, 76 Am. St. Rep. 211 ; State v. Pittsburg, etc., R. R. Co., 68 
Ohio St. 9, 67 N. E. 93,64 L. R. A. 405; Petty v. Brunswick, etc., R. 
R. Co., 109 Ga. 666, 35 S. E. 82 ; Owens v. B. & O. R. R. Co. (C. C.) 
35 Fed. 715, 1 L. R. A. 75; Otis v. Pennsylvania R. R. Co. (C. C.) 
71 Fed. 136; Shaver v. Pennsylvania R. R. Co. (C. C.) 71 Fed. 931; 
Fuller V. B. & O. R. R. Co., 67 Md. 433, 10 Atl. 237; Hamilton v. St. 
Louis, K. & N. W. R. Co. (C. C.) 118 Fed. 92. 

We take it that it must be accepted that the contract is a bénéficiai 
one to the employé, and not against sound public policy. 

There remains to be considered whether the act of South Carolina 
of March 7, 1905, can hâve the effect of rendering the contract void 
by declaring that the acceptance by the employé of the beneflts of the 
contract shall not estop him from recovering damages, notwithstanding 
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he may hâve given a release ; that is to say, that he may accept the 
benefits of the contract so far as it is bénéficiai to him, but shall not be 
bound by the other term of the contract which releases the employer. 
It is to be noted that in the présent case the plaibtiîïs received the sick 
bénefits for over 10 months after the accident, and for 6 months after 
they had brought their suits. 

The validity of similâr législation has been frequently the subject 
of judicial adjudication, and the courts hâve quite uniformly decided 
adversely to its validity. The act of South Carolina now in question 
was before the court of comnion pleas of Charleston county, S. C, in 
the case of Sturgess v. Atlantic Coast lyine Railroad, 80 S. C. 167, 61 
S. E. 261, and Circuit Judge Purdy, in a very careful and learned 
opinion, held that the employé after being injured had a right to elect 
which femedy he would pursue, and if he elected to take the bénefits 
and release the railroad company he was bound by that élection, and 
that the attempt of the Législature to give him both remédies, not- 
withstanding his release, was beyond législative power. And the Cir- 
cuit Judge aiso held that the act was an unconstitutional interférence 
with the right of the employé and the railroad company to contract. 
The Sturgess Case was appealed to the Suprême Court of South Caro- 
lina, and was afiirmed by a divided court. Sturgess v. Atlantic Coast 
Une R. R., 80 S. C. 167, 61 S. E. 361. Also in the circuit court for 
Charleston county, it was held by Circuit Judge Watts that an employé, 
having elected to receive bénefits after the in jury, was estopped from 
bringing an action for damages. This décision on appeal to the Su- 
prême Coyrt of South Carolina was also affirmed by a divided court. 
Johnson v. Railway Co., 55 S. C. 153, 33 S. E. 2, 33 S. E. 174, 44 
L. R. A. 645. We think, therefore, we may take it to hâve been the 
law of South Carolina at the time the présent case was tried, and, as 
far as we bave any information, now is the law of South Carolina, that 
whenever an employé has after the accident elected to receive bénefits 
as a member of the Relief Department, and has released the railroad 
company, he cannot maintain an action for damages notwithstanding 
the South Carolina act of assembly. 

As by the common law the contract of the Relief Department with 
its members is valid, and the act of South Carolina by her own courts 
is held to be inoperative to invalidate such a contract, we think the 
payment of the bénefits and the release is a good défense in South 
Carolina. With respect to the validity of the contract under South 
Carolina statute, it is to be noticed that it does not forbid making such 
a contract, but, having been made, the statute in terms requires the 
employer to pay the employé the amount of bénefits to which by the 
contract the employé is entitled, and then provides that notwithstand- 
ing the acceptance of payment the employer shall still continue liable 
to the employé, if the injury was caused by négligence of the employ- 
er, to the same extent as if the employé had not elected to accept and 
been paid the bénefits of the contract. This is différent from section ^ 
of the act of Congress of June 11, 1906, c. 3073, 34 Stat. 233 (U. S. 
Comp. St. Supp. 1907, p. 891), relating to the liability of Interstate 
carriers to their employés (passed since this suit was instituted), whiclv 
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while it provides that no contract such as the one in question nor the 
acceptance of benefits under it shall be a bar to an action of damages 
against the carrier, provides that the carrier may set off in any such 
action the amount which it has contributed toward the benefits so paid. 
This provision would seem to afford an élément of fairness and equali- 
ty, which the South CaroUna statute lacks, in that it does not require 
one of the parties to the contract to fulfill his obligations and release 
the other party. 

We think the Circuit Court should hâve ruled that the acceptance 
by the plaintiiïs of the benefits paid to them by the Relief Depart- 
ment was, under the facts proved by the défendant, and under the rul- 
ings of the South Carolina Courts with regard to the statute in question, 
a good défense to the action, and for that reason the judgment in each 
case is reversed. 
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A judgment in an action at law is revlewable in the fédéral courts only 
on wrlt of error. 

[Ed. Note. — For otlier cases, see Appeai and Error, Cent. Dig. § 11 ; Dec. 
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In Error to the Circuit Court of the United States for the Western 
District of Louisiana. 

Howard B. Warren, for plaintifï in error. 
Paul A. Sompayrac, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This is an action at law for the recovery of 
damages brought by a citizen of Arkansas against a corporation or- 
ganized under the laws of Missouri said to be domiciled in Eouisiana, 
which the court below dismissed for want of service of citation. The 
plaintiff below took a devolutive appeai under the Louisiana practice. 
Motion is made in this court to dismiss for want of writ of error. 
This motion must be granted. 

Dismissed. 



COOPBE V. OTIS CO. 

(Circuit Court of Appeals, First Circuit. January 19, 1909.) 

No. 769. 

Patents (| 328*)— Validitt and Infeingement— Knitting Machines. 

The Hurley patent No. 572,679, for improvements In circular knitting 
machines designed to meet the demand for a machine which would pro- 
duce tubular fabrics of large slzes for underwear, discloses novelty and 

■For other cases see same topic & i ndmbeb lu Dec. t Am. Digs. 1907 to date, & Rep'r Indexe» 
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; patentable inTentlon, and has for its primary purposé the abolition of the 
insiâe cam ftud statlonary ann of prlor machines. As so construed, clalm 
■4 hetd Infringed. 

[M; Nota— For other cases, see Patents, Dec. DIg. § 328.»] 

Appeal from the Circuit Court; of the United States for the District 
of Massachusetts. 

For opinion below, see 156 Fed. 665. 

Charles F. Perkins and Wilham K. Richardson (Everett N. Curtis 
and Fish, Richardson, Herrick & Neave, on the brief ), for appellant. 

WilHam A. Macleod and Franklin Scott (Macleod, Calver, Copeland 
& Dike, on the brief), for appellee. 

Before PUTNAM and LOWEXL, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. We hâve to deal hère with the patents 
which are described in the opinion of the Circuit Court reported in 
Cooper V. Otis Company (C. G.) 156 Fed. 665. 

We view this case as one having référence to a situation in which 
the trade required a machine that would produce knitted fabric tubes 
suitable for the ordinary and the larger sizes of underwear. It seems 
beyond question that the demand of business was for the spring- 
needle product, as something superior and decidedly préférable to the 
product of the machines of the latch-needle type, which in use and 
washing. loses shape. It is from that point of view that we must con- 
sider this case. . , ; 

It is likewise beyond question that, at the time Hurley came into the 
field, manufacturers, and those skilled in the art as well, were strug- 
gling with spring-needle machines which were only capable of turn- 
ing out small-sized fabric tubes suitable only for cuffs, sleève-ends, 
and drawer-bottoms, and which were subject to the further limitation 
of a necessarily interposed inside cam between the two cylinders, 
which prevented the fabric frorti passing right side out through the 
secondary cyljnder. We deem it significant that Carr, whose work 
in this particular field was probably the most important until that of 
Hurley, failed in his undertaking to meet the requirements of the 
trade by building a machine of his type which would turn off tubes 
suitable for the larger sizes of knitted underwear. He undertook to 
raise the standard of his larger operative machine of something like 
8 inches in diameter, and only capable of knitting tubes from some- 
thing like 4 to 6 inches in width at the most, to that Of an operative 
machine of 15 or 16 inches in diameter, capable of knitting tubes for 
the required larger sizes of underwear, and did not succeed. It is 
likewise pertinent and significant that Carr, at the time of thèse experi- 
ments, deemed the cam a thing of necessary f unctions, and had no idea 
of removing it from his combiriàtion of éléments. The varions and 
supposed indispensably necessary f unctions of the cam were fully 
and particularly described by Càrr in his spécification and drawings. 

Now, whât w;as Hurley's problem, and what did he do to simplify 
and advance the art of mechanical knitting by machines of the circular 



*For other cases see same topic & § ntimbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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spring-needle type? To dispense with the undesiraWe obstructive 
features of the cam, and at the same time to présent an operative ma- 
chine without it, and one of sufficient diameter to knit tubular fabrics 
of a size meeting the demands of manufacturers and of the trade, re- 
quired not only that certain elemental détails of the old machines 
shoiild be dropped, but an ingenious and gênerai reorganization of 
the existing combinations and substantial changes in the adaptation 
of mechanical parts, a reorganization which would render it neces- 
sary to devise new and additional mechanical plans and schemes of ad- 
justment and adaptation. In the older machines like the Carr, as said, 
the inside cam was an obstruction to the extent that the tubular fabric 
covild not be removed upwardly and right side out, and unquestion- 
ably the leading, if not the primary idea of Hurley was to relieve the 
situation in this respect by discarding the inside cam altogether. 
Plainly recognizing the desirability of such a resuit, the idea is given 
prominence in the spécification at the outset thrôugh the unmistakable 
expression that the machine is to be so constructed as to enable the 
finished work to be taken up either above or below the cylinders, and 
the idea is preserved in the apt words of claim 4, "whereby the finished 
work may be taken upwardly or downwardly from the needles." Hur- 
ley further emphasizes the importance of his idea of discarding the 
inside cam of the older machines through his Fig. 6, as illustrated 
and explained in his spécification, Une 93, p. 2, to Une 54, p. 3, where, 
among other things, after describing the functions of the inside cam 
in the old machine, he says : 

"It is clearly évident, then, that machines constructed prior to my Inven- 
tion hâve not been so arrangea that in any one niiiehine the finished worlc eau 
pass to the take-up either above or blow the cylinders. • * * The object 
of my particular construction and arrangement of conical needle-cyllnders is 
to remedy the difficulty heretofore experlenced in not belng able in the same 
machine to adjust the parts so that the finished worli can pass to the take- 
up from the Interior of the cylinders to either above or below the cylinders, 
and to this end * * * my improved conical cylinders, each of which is 
of the same form and size. * * * In this arrangement of parts the needles 
of each cylinder are eonfined to their own particular grcoves, and must nec- 
essarily cross each other at h' in the center of the space between the cylin- 
ders, as is clearly indicated in the drawlngs, and the loops formed on the 
needles are cast ofC by means of the cams and presses as hereinbel'ore describ- 
âd, and sho\yn in Fig. 1, and the stationary arm B' and adjustable cam C 
thereon for pushing the needle outward, as -shown in Fig. 0, are dispensed 
with, leaving the Interior space of the cylinders unobstructed to enable the 
finished work to extend up through the center of the cyinder to the take-up 
above." 

As the operating accuracy of the knitting mechanism of the Carr 
machine was in a considérable measure based Upon the inside cam, 
and very largely dépendent upon its présence, its proposed élimination 
by Hurley necessarily presented a situation which required construc- 
tions upon substantially différent Unes. As a conséquence, therefore, 
of eliminating the cam, among other things, the cylmders might and 
must be brought nearer together, and into minutely close proximity, 
and at the same time held nicely and evenly apart during their révolu- 
tions, to the end that a séries of needles supported in their grooves 
may and must accurately cross each other on a Une midway of the 
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space between the .Cylindefs. ' Thus under a new situation, created 
"by the absence of the cam, the problem was to devise a firm and com- 
pact readjustment, under mechanical conditions which should not only 
promote, but compel, accuracy and the nicest possible précision and 
perfection in the mechanical work of the thousand or more co-operat- 
ing needles upon the swiftly rotating cylinders. 

Hurley solved the problem, and successfully accomplished what he 
started eut to do. He reraoved the inside cam as anobjectionable 
■obstructive feature. He rendered its présence unnecessary by provid- 
ing other and better means for performing its useful ' functions, and 
he also found a way for constructing a greatly enlarged operative ma- 
chine capable of satisfactorily turhing out shirt bodies and other tubu- 
lar fabrics in sizes which met the requirements of the trade. Thèse 
were the substantial results secured through Hurley's task; and what 
he did unquestionably "marked a long step in advance for manufac- 
turing uses." It is quite true that the Hurley adaptation has been per- 
fected by subséquent additions and improvements, but his fundamental 
idea in respect to thèse important and useful things was présent in the 
patent, and his conceptions and the theory of the opération of his pro- 
posed construction were sufificiently described, and as such are entitled 
to reasonably libéral protection. And, while it is also conceded to be 
quite true that Hurley is not in the pioneer field, it still remains that 
the results accomplished were so substantially useful to manufacturing 
and commercial interests as to commend his work and his claim for 
favorable considération, not only upon the question of invention, but 
upon those of équivalents and infringement as well. 

Of course, the solution of the question of the scope of the invention, 
and of the questions relating to équivalents and infringement, neces- 
sarily dépends very much upon the other and underlying question as 
to what should be accepted as Hurley's primary and leading idea. Was 
it his original purpose to make the two cylinders of the same size and 
form, or was it to discard, or, as counsel express it, abolish, the inside 
cam and stationary arm? It makes considérable différence whether 
dropping the cam was a mechanical détail incidental to the primary 
purpose of making the cylinders of the same size and form, or whether 
the size and form of the cylinders was an incident of the reorganiza- 
tion made necessary by dropping the cam. The view of the Circuit 
Court was that Hurley conceived the simple idea of making the two 
cylinders of the same size and form. From that standpoint the ques- 
tion of infringement was quite likely correctly decided below ; but we 
are rmable to accept that view. We are strongly impressed with the 
contention that that was not the original and leading idea of Hurley. 

Wq think the reasoning of the Circuit Court was too largely based 
upon the words of the patent that the cylinders were to be of the same 
size and form. We do not look upon this déclaration of Hurley as a 
thing of controlling significance upon the précise question as to what 
was the primary and leading idea, because the size and form would 
be désirable and quite likely necessary in the reorganization without 
regard to whether they were viewed as an essential mechanical dé- 
tail, or as the particular fundamental élément covered by the primary. 
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purpose.. We look upon thèse words as referring- to a détail of his 
combination rather than as expressing a single idea, or as describing 
and controlling a sole conception and invention. Neither do we view 
as necessarily controlling the f act that the words "same size and form" 
were not in the original déclaration, and that claim 4 as originally 
drawn without them was rejected and afterwards allowed upon their 
insertion, because they were doubtless an essential élément of a work- 
able reorganization, and therefore necessary, whether primary or in- 
cidental, to a valid claim. Or, to state it differently, the insertion of 
the words "of the same size and form" was to meét the rejection of 
the Patent Office, a rejection expressly based upon the White patent, 
which described a machine where one cylinder was cylindrical with 
vertical slots while the other was conical, and was for the purpose of 
putting that détail of Hurley's conception outside of the White patent, 
rather than to make it the sole substantial feature of his invention. 

It would seem to be established beyond question-^in fact, there was 
no substantial controversy about it in argument — ^that the inside cam 
and stationary arm prevented, or at least impeded, the successful 
operativeness of the older machines ; and we think that Hurley's orig- 
inal and leading idea was to construct a machine without their présence, 
and in logical séquence that he first discarded the cam with its attend- 
ant stationary arm, and then sought to reorganize and assemble the 
remaining mechanical parts in a way which would enable him to get 
along without it. The broader problem of a successful reorganization 
or assembling of the mechanical parts as a whole without the cam and 
stationary arm of course involved the lesser problem of suitably shap- 
ing, adjusting, and grooving the cylinders, and bringing them doser 
together under suitable supports and proper mechanical adaptations 
for the new and additional work of accurately moving and directing 
the needles, as well as the other lesser problem of how to cast off the 
loops by outside cams and pressers without the influence and aid of 
the old inside cam and stationary arm. 

Our conclusion that the abolition of the inside cam and stationary 
arm was the primary and leading idea of Hurley finds further sup- 
port in the fact that the complaints of manufacturers were not di- 
rected against the cylinders because of their form, or because they 
were not of the same size, but against the cam and stationary arm as an 
incumbrance upon the take-up of the work, and seemingly because the 
présence of the interposed cam made it impossible to bring the cylinders 
into necessary proximity with such proper and accurate supports and 
compact assembling of parts as would be necessary to stand the extra 
strain of the revolving cylinders of diameter sufScient to produce the 
larger kinds of underwear required by the trade. 

When Hurley took hold of the knitting- machine art, the inside 
cam of the operative machines of the circular spring-needle type ob- 
structed the free and convenient take-up of the finished tubular fabrics, 
and they were limited to cylinders of a diameter which could only 
produce tubes sufficient for sleeve-ends and drawer-bottoms. His 
contribution to the art was a machine with a free and unobstructed 
interior, and of a size sufficient to knit such underwear as the trade 
166 F.— 55 
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required, with its reorganized parts so poised, supported, and mechan- 
ically adapted as to make it an operative success. 

The inventive novelty and comprehensiveness of Hurley's combina- 
tion, and the various conveniencés and advantages to manufacturing 
and trade interests, as more fuUy explained by complainant's experts, 
re-enforced by the meritorious character of the leading facts and the 
substantial résulta to which we hâve referred, compel us to give the 
fourth daim of Hurley's patent a broader scope than was accorded 
to it by the Circuit Court, and make it reasonable, we think, to apply 
a more libéral range of équivalents than the one adopted by the learned 
judge of that court. 

Upon the question of infringement, the defendant's differential ar- 
gument in respect to its machine and the Hurley machine is, as it 
seems to us, largely, if not wholly, technically based upon the lack of 
exactness of particular parts and of adaptations, rather than upon the 
broader question whether the défendants intentionally and with studied 
effort appropriated the substance of the Hurley construction under 
changed mechanical détails like substituted parts made of one pièce 
by casting, for the same purpose and to perform substantially the same 
functions, instead of using brackets and cap plates rigidly united, 
and casting in one pièce gear rings and supporting rings for like pur- 
poses and like functions instead of rigidly Connecting them, and nuts 
which turn around the jack screws rather than jack screws which turn 
around in the nuts. While some of thèse changes, used hère for pur- 
poses of illustration, hâve more particular référence to claims 1 and 
2, they relate to détails involved in Hurley's conceptions, and in the 
gênerai scheme of his adaptations, and manifestly bear upon the gên- 
erai questions of good faith and equivalency; and, as we view this 
case as one to be determined under a reasonably libéral rule of équiva- 
lents, the différences are too technical and cannot be accepted as at 
ail controlling. And it is in the same sensé that we view the conten- 
tion that the machines are différent because the defendant's needles do 
not cross in the précise center of the space between the cylinders, 
while the literal interprétation of Hurley's claim 4 provides for that. 
The différence in the size and form of the defendant's cylinders is so 
infinitésimal that they may be said to be substantially the same, and 
to hâve substantially the same operative effectiveness as Hurley's. 
The cylinders are rounded on their inner surfaces, and the secondary 
needles, not working in the grooves of the primary cylinder as of 
old, cross within the space between the two. The cam and stationary 
arm are not there, the finished product may be taken out through the 
secondary cylinder, and, but for the omission of the détail of the ré- 
versible take-up operating mechanism, it might be taken out the other 
way. 

We look upon the defendant's machine as involving a studied and 
substantial departurë from the scheme of construction and opération 
provided for in machines of the prior art like Park & Elis and Carr, 
and as involving a substantial adoption and appropriation of the es- 
sential conception, and the gênerai scheme of Hurley's work; and, 
under the rule of équivalents which we adopt as controlling in this 
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case, we think the défendants hâve infringed claim 4 of the Hurley 
patent. 

We agrée with the Circuit Court that the Hurley invention, so far 
as it résides in the claims other than claim 4, is net infringed; and we 
are satisfied with the way in which the Barratt patent is disposed of 
in that court. We hâve, therefore, limited our discussion solely to 
the rights of the parties as involved in claim 4 of the Hurley patent. 

The decree of the Circuit Court is reversed, and the case is remanded 
to that court for f urther procgedings not inconsistent with this opinion ; 
and the executors of the appellant recover their costs of appeal. 



WESTON ELBXrrRIOAIi INSTRUMENT CO. v. EMPIRE BLECTRIOAIi IN- 
STRUMENT CO. et al. 

(Circuit Court, S. D. New York. Pebruary 11, 1909.) 

1. Patents (§ 315*) — Suits foe In^kingement— Rehéaeing. 

In a suit for infrlugement of a patent agalnst corporations and the 
président of one as an indivldual, where an interlocutory decree was 
entered finding Infringement by the corporations only, and referring the 
case for an accountlng, it Is compétent at any tlme before the entry 
of final decree to reopen the case and permit a retrial of the question 
of the liability of the indivldual défendant on newly dlscovered évidence. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 554; Dec. Dig. 
§ 315.*] 

2. Patents (§ 315*) — Suixs foe Infeingement—Reheabing— Evidence. 

On such rehearlng, however, évidence taken before the master on the 
accounting by the corporations cannot be considered agaiust the indivld- 
ual défendant except in so far as his own testimony may be treated as 
an admission out of court, since he was not personally a party to such 
accountlng, and his owu liability was not then in issue. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 554; Dec. Dig. 
I 315.*] 

3. Patents (§ 259*) — Conteibutoey Infeinqement— Officeks of Cobpoea- 

TIONS. 

To charge the président of a corporation personally with liability for 
its infringement of a patent, it Is not sufficlent to show that he was its 
président, but it must be shown atflrmatively that he acted beyond the 
scope of his ofiice in causlng or aiding in the infringement. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 400; Dec. Dig. 
S 259.* 

Contributory infringement of patents, see notes to Edison Electric 
Light Co. V. Peninsular Llght, Power & Heat Co., 43 O. C. A. 485 ; .iEolian 
. Co. V. Harry H. Juelg Co., 86 C. a A. 200.] 

4. Patents (§ 259*) — Contkibutoet Infringement— Officebs of Cobpoea- 

tions. 

That an offlcer of a corporation after a decree was entered against It 
for infringement of a patent, and a référencé ordered to ascertain the 
damages recoverable by complainant, alded in disposing of the cor- 
poratlon's property or shared in its proceeds, even though such dis- 
position was fraudulent, does not render him personally liable as a con- 
tributory or Joint inf ringer. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. g 400; Dec. Dig. 
§ 259.*] 

*For otlier cases see same toplc & 3 numesb in r\ec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. This is a motion on exceptions filed to the report of 
the spécial master for a confirmation of such report and entry of 
judgment against the défendant, Charles D. Cooke, individually, for 
treble damages as found and reported by the spécial master and the 
court. 

See, also, 155 Fed. 301. 

Kenyon & Kenyon (William H. Kenyon and Richard Eyre, of coun- 
sel), for complainant. 

Griggs, Baldwin & Pierce (Franklin Pierce and Charles H. Studin, 
of counsel), for défendant Cooke. 

RAY, District Judge. In December, 1901, the complainant, the 
Weston Electrical Instrument Company, filed its bill in equity against 
the défendants, the Empire Electrical Instrument Company, Charles 
D. Cooke, président, George M. MacWilliam, secretary, and the F. 
A. Ea Roche Company, for infringement of certain United States 
letters patent, and charged infringement by ail the défendants in 
that the défendants "jointly make, use, and vend to others to be used" 
the patented invention, describing it, and that "they still continue so 
to do, and that they are threatening to make large quantities of the 
said shunts for electric light and power stations, and to supply the 
market therewith, and to sell the same ail in infringement," etc. The 
bill also charged : 

"That the sald défendants hâve made and sold and used, and are niaking, 
uslng, and selling, large quantities of said Infringing shunts for electric light 
and power stations, and hâve large quantifies on hand which they are oiïer- 
ing for sale, and that they hâve made and received large profits and ad- 
vantages therefrom, but to what extent and how nmch exactly your orator 
does not know, and prays discovery thereof." 

The bill of complaint demanded an injunction and an accounting in 
the usual form. 

To this bill the défendants filed their answer, in which \ve find the 
following : 

"But thèse Individual défendants, Charles D. Cooke. président, and George 
N. MacWilliam, secretary, aver that they hâve aeted merely as agents of 
the sald défendant corporation the Empire Electrical Instrument Company, 
and not for themselves or on their own behalf, wherefore they * * * 
aver that they should not be requlred to make other or fuUer answer to 
the bill." 

They also denied infringement. A large amount of évidence was 
taken in the usual manner, and the case was brought to a final hear- 
ing before his honor, George C. Holt, and resulted in an interlocutory 
decree of this court made June 22, 1904, in which it was adjudged 
that the letters patent were good and valid in law, etc., that the com- 
plainant was the owner thereof, and that "the said Empire Electrical 
Instrument Company and F. A. La Roche Company, the défendants 
herein, hâve infringed upon the claims," naming them, and also in 
what the infringement consisted ; and it was in such decree there- 
upon "ordered, adjudged, and decreed that the complainant do re- 
cover from the défendants Empire Electrical Instrument Company 
and F. A. La Roche Company ail the gains, profits, and advantages 
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which the said défendants hâve derived," etc., and "that the said coin- 
plainant do also recover, in addition thereto, any and ail damages 
which complainant has sustained" by reason of such infringement. It 
was referred by such decree to Samuel M. Hitchcock as master to 
take an account of such profits, damages, etc., arising out of the in- 
fringement by the défendants found to hâve infringed, and the de- 
cree directed that a perpétuai injunction issue against the défendants 
Empire Electrical Instrument Company and F. A. La Roche Com- 
pany, and that the complainant recover costs, etc., against the said 
défendants. 

This is the only decree entered in the cause, and the court upon 
the issues framed and on the trial thereof has never found infringe- 
ment by the défendant Charles D. Cooke, and it has never directed 
a référence to ascertain profits, damages, etc., arising from any in- 
fringement of the patent in question by said défendant Cooke. On 
this interlocutory decree the matter went to a hearing before the said 
spécial master, and much évidence was taken, and thereupon the mas- 
ter made his report dated November 19, 190G, in and by which re- 
port the master found : 

'•I flnd, tlierefore, tliat the complainant is entitled to recover against tUe 
said Empire Eleetricai Instrunieut Company as damages on account of in- 
t'ringing stinnts sold to persons other tlian tlie F. A. La Roclie Company tlie 
snm of $2,347.07. 

"I flnd that complainant Is entitled to recover from the F. A. La Roche 
Company as damages on account of infringiug shunts installed and sold by 
it, other than those made by the said Kmpire Company, to be the sum of 
$11.61. 

"I flnd that complainant is entitled to recover as damages from the said 
Empire Electrical Instrument Company, and the F. A. La Roche Company, 
jointly, for shunts nianufactured by the said Empire Company, and sold and 
installed by the said F. A. La Roche Company, the sum of $."i7G.7()." 

In that report the master also said : 

"The testimony of MacWilliam is so evasive and self-contradictory as to 
be utterly unreliable, and it is incredible that Cooke. in view of his large 
business expérience, his large finaucial interest in the défendant companies. 
and the activity he has shovvn to bave manifested in their affairs, should 
bave been so ignorant of the dealings and transactions of the Empire Com- 
pany as he daims to be; and when I consider that Mr. Cooke testifled 
that he did not remember when he beeame a stockholder in the Empire Com- 
j)any, and he is then shown to hâve been one of the original incorporators, 
I conclude that his testimony is not entitled to great weight. * * * 

"l ani obllged, also, to discrédit the testimony of Mr. Rypinsky and Mr. 
Cooke, as being, to say the least, exceedingly prejudiced and enitirely con- 
jectural, and they were the only other wltnesses representing the défendants 
whose testimony tends to show the cost of this item." 

On this report of the spécial master the matter came on for hear- 
ing before Judge Holt on a motion to confirm and for a final decree, 
and on that hearing Judge Holt wrote an opinion in which he said : 

"I ani satisfled that this was a case of deliberate and iutentional infringe- 
ment by ail the original défendants, who knew that they had no right to 
manufacture or deal in the Weston shunts, and that they hâve defended 
the suit with the purpose of protracting the litigation as much as possible 
while they continued to Infringe, and of ultlmately ti'ansferring the assets 
of the Empire Company, if judgment should go against them, and thus, if 
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possible, render any récovery nvigatory. The défendants' conduct on the ac- 
counting appears to hâve been equally blameworthy. They hâve pursued a 
policy throughout the proceedings on the accounting of obstruction and con- 
cealment of the facts, and in my opinion this Is a proper case to impose upon 
the défendants triple damages. I do not thlnk that the statute permits the 
court to impose triple costs. The fact that In the interlocutory decree no 
judgment was entered against the défendant Cooke prevents, in my opinion, 
any récovery against him on the case as it now stands ; but as the facts 
elicited on the accounting make it appear probable that Ctooke was an actual 
party to the original infrlngement and to the proceedings by whlch the 
Empire Company parted with its assets, I direct that the case be referred 
back to the master, if the eomplalnant so elects, with instruction to take 
any additional testlmony whlch the défendant COoke or any of the parties 
may désire to offer, and to report upon such testimony and ail the other 
testlmony already taken In the case whether judgment should be entered in 
this case against the défendant Cooke as well as against the two companles 
held liable upon the Interlocutory decree. If the eomplalnant does not elect 
to take further proceedings before the master against the défendant Cï>oke, 
final judgment may be entered confirming the master's report, and for triple 
damages, and the costs as taxed against the two companles held liable by the 
Interlocutory decree." 

Thereupon Match 1, 1907, an order was made by Judge Holt di- 
recting as follows : 

"Ordered, that this case be referred back to the master, Samuel M. Hitch- 
cock, Esq., to take testlmony relative to the question whether judgment should 
be entered In this case against the défendant Charles D. Cooke, as well 
as against the two couipanies held liable upon the aforesald Interlocutory 
decree, and to report to this court with ail convenlent speed upon such tes- 
timony and on the other testimony already taken In the case as to whether 
judgment should be entered in case against the défendant Cooke as well as 
against the two companles held liable upon the Interlocutory decree ; and it Is 

"Further ordered, that the eomplalnant, on such further référence to the 
master, shall hâve the rlght to cause an examlnatlon of the défendants, or 
elther of them, ore tenus, or otherwlse, and also the production of the books, 
vouchers, exhlblts, statements, documents of sald défendants, or elther of 
them, as the sald master may direct, and that the sald défendants and each 
of them attend for such purpose from time to time as the sald master shall 
direct." 

This order having been entered, the complainant elected tô proceed 
under it, and brought the matter on for a hearing before the spécial 
master. The défendant Cooke appeared specially for the purpose of 
objecting to the jurisdiction of the master to take testimony under the 
last-mentioned order, and entered the following objections, the sub- 
stance only being given; (1) That the action was not against Cooke 
individually, but only in his officiai capacity, and that judgment against 
him personally cannot be rendered ; ( 2) that the bill does not charge 
Cooke with personal inf ringement or wrong ; (3) that by the inter- 
locutory decree it'is solemnly adjudged by the court that the Empire 
Electrical Instrument Company and the F. A. La Roche Company 
are the only parties who hâve infringed and the only parties against 
whom the complainant is entitled to recover profits and damages, and 
that under the decree appointing the master he is without jurisdiction 
to examine Cooke or tô examine into the matters referred to him; 
(4) that many of the matters which the master seeks to inquire into 
and covered by the order of March 1, 1907, are matters which arose 
since the filing of the bill and the entry of the interlocutory decree, 
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and that such matters should be alleged in a supplemental bill of com- 
plaint, etc. ; (5) that the eomplainant has an adéquate remedy at law, 
and that défendant cannot be charged with treble damages ; (6) that 
the bill of complaint does not cover the matters sought to be inquired 
into, especially those occurring since the entry of the interlocutory 
decree; (7) that the master having passed upon the credibility of 
Mr. Cooke, défendant herein, he was disqualified to further hear and 
pass upon the matters referred back to him; (8) that the défendant 
Cooke was subpœnaed before the master in the hearing on the référ- 
ence as to profits and damages, and gave his testimony under protest; 
that much of it was immaterial to the matter then under investiga- 
tion, and will now be invoked against him, and that as it was not 
then compétent against him it is not now compétent against him, and 
he is entitled to hâve his liability determined in a common-law action 
before a jury, and that he cannot thus be compelled to testify against 
himself as to the existence and thereby made to incur a pénal liability. 

The spécial master overruled ail the objections, and Mr. Cooke gave 
his évidence under protest. 

Much évidence was adduced, and May 26, 1908, the spécial master 
made a report embracing findings as to many matters occurring sub- 
sequently to the filing of the bill, and in which he réitérâtes his inability 
to give crédit to Cooke's testimony, who was a witness before him on 
the second hearing, and finds that Cooke was an actual participant 
in the infringement by the défendant Empire Electrical Instrument 
Company, and that judgment should be entered against the défendant 
Cooke jointly with the Empire Company "for the amount of the judg- 
ment to be entered against that company," and that eomplainant re- 
cover its costs on this supplementary proceeding. 

The master's report of November 19, 1906, found about $.3,000 dam- 
ages against the Empire Company. 

It was not on any theory that an error was committed in finding in- 
fringement by the Empire Electrical Instrument Company and by F. 
A. La Roche Company alone, and in failing to find infringement by 
the défendant Charles D. Cooke, on the évidence given and submitted 
at the final hearing, that the order of March 1, 1907, was made. That 
order was made on the theory that, during the taking of évidence be- 
fore the spécial master, in exécution of the référence to ascertain the 
extent of the infringement by those companies and the amount of prof- 
its and damages for which they were liable, it was disclosed, mainly 
from the évidence of Cooke himself, that he was a party to the in- 
fringement by those companies, and hence liable with thcm, and that 
there should be an interlocutory decree so finding, and referring the 
question of the extent of his infringement and liability therefor to a 
spécial master. But no new interlocutory decree, no amendment to 
the interlocutory decree already entered, was made or suggested. It 
was referred back to the master "to take testimony relative to the 
question whether judgment should be entered in this case against the 
défendant Charles D. Cooke" as well as the défendant companies found 
guilty of infringement, and to report on any new testimony and "the 
other testimony already taken in the case." This, of course, includ- 



872 16G FEDERAL REPORTER. 

ed the testimony gîven on the exécution of the référence to ascertain 
profits and damages. It is clear that this référence back to the master 
contemplated the taking of testimony on the question of whether or 
not Cooke liad infringed the patent, as he could not be held personal- 
ly Uable unless he had. But this was of little importance, in fact, 
so far as complainant was concerned, as the court had filed its opin- 
ion holding, on the évidence first taken and that taken before the mas- 
ter on the accounting, that Cooke was guilty of "deliberate and inten- 
tional" infringement. This was done while Cooke was présent in 
court as a witness merely, if he was présent at ail. There was noth- 
ing for the master to do, except permit Cooke to adduce évidence, if 
he could, which would exculpate him from the charge of infringe- 
ment. As the court had pronounced its décision on the évidence, and 
the master had twice stated in his report already made that Cooke 
"was not entitled to crédit as a witness, it can hardly be said that Cooke 
was to hâve a hearing on the question of his personal infringement 
of the patent before an unprejudiced and impartial tribunal. The tes- 
timony that had been given by Cooke on the référence before the spé- 
cial master to ascertain the extent of the infringement by the two com- 
panies, and the profits and damages the complainant was entitled to 
recover from them by reason thereof, was a far différent question 
and issue from that whether Cooke had himself infringed the patent. 
While the parties were still before the court and the suit had not been 
dismissed as to Cooke, the issue as to his personal infringement and 
his personal liability had passed from the questions in controversy. 
He was not présent before the master on the first référence as a de- 
fendant, defending himself against the charge of infringement of a 
patent and liable therefor personally, but simply as a witness. He did 
not bave the aid of counsel even. In ail probability he would bave 
conducted his case quite differently had he been présent on that hear- 
ing before the master in the capacity of défendant, defending him- 
self against the charge and claim of personal liability referred to, from 
'what he did appearing simply as a witness in behalf of another par- 
ty. By the order of March 1, 1907, the testimony of Cooke, given 
as a witness merely on the question of the extent of the infringement 
by other parties and the amount of profits and damages for which 
. they were liable by reason thereof, and at a time when he was not de- 
fending himself and was not on trial for having infringed the patent, 
was put in évidence against him as a person then charged with in- 
fringement. It was considered and treated as évidence in chief by 
the spécial master. He was not given an opportunity to object to it. 
It cannot be considered by me other than as an admission Ijy Cooke 
made out of covirt. 

This brings up the question whether it was compétent for the court 
at that stage of the case and without an amendment of the interloc- 
utory decree entered, and, so far as appears, without notice to Cooke, 
to regard and treat the case and issues formed by the pleadings, so 
far as Cooke was concerned, opened for a new trial and hearing on 
nevvly disclosed évidence, to wit, the admission of Cooke made dur- 
ing the exécution of the référence, and such further évidence as might 
be given in the case. This is what the course taken amounts to. I 
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am satisfied that Cooke was a party to the suit individually ; that it 
was compétent at any time, before final decree, to open the whole case 
and permit a retrial of the question whether Cooke was guilty of in- 
fringement as charged in the bill of complaint, and, if found guilty, 
to ascertain the extent of the infringement and the extent of his Per- 
sonal liability, either as an individual infringer or jointly with the 
other défendants. We may, therefore, regard the second référence 
to the master as a taking of évidence to be submitted to the court and 
considered by it as on a final hearing of the question whether or not 
Cooke had, prior to the bringing of this suit, infringed the patent in 
suit. The court may, therefore, on ail the légal and compétent testi- 
mony, discarding that taken before the master prior to the order of 
March 1, 1907, except so far as that given by Cooke himself may be 
used as an admission out of court (for as he was not présent or re- 
quired to be as a défendant on the exécution of that référence, and 
cannot be bound or afifected by the testimony of witnesses when he 
had no opportunity to cross-examine, and the issue of his infringe- 
ment was not on trial), now décide whether complainant is entitled 
to a decree that Cooke infringed the patent as charged in the bill of 
complaint, and the amount of his liability, if the évidence given in the. 
second référence to the master establishes liability. 

The testimony taken prior to the entry of the interlocutory decree 
is, of covirse, compétent against Cooke on the question of his Person- 
al infringement of the patent in suit, as is that taken subsequently 
to March 1, 1907. Cooke was then called into court, and is deemed to 
hâve been présent as a défendant in the action, charged with Person- 
al acts amounting to an infringement of the patent by himself as an 
individual. The évidence of ail the witnesses examined before the mas- 
ter between June 22, 1904, and March 1, 1907, except that of Cooke- 
himself, must be absolutely ignored in determining the question of his 
Personal infringement of the patent and the amount of his liability, if 
any. None of it, except Cooke's, can be used to establish infringement 
by him. He was not defending, and he was not called upon to défend 
at that time. His acts'were not in issue. He had no opportunity to 
cross-examine the witnesses, and was not called upon to do so. 

I hâve examined the record to ascertain whether there is évidence 
to establish infringement by Cooke within the authorities. There is 
nothing in his acts or conduct prior to the bringing of the suit that 
directly charges him individually with infringement of the patent in 
suit. He nowhere admits infringement or knowledge that the Com- 
pany was infringing. He was président of the Empire Electrical In- 
strument Company, organized in February, 1899, and which did con- 
sidérable business during its entire existence. He was connected with 
and was an ofiicer in several other corporations. He says that in 1899 
he gave this company no attention at ail, attending but one meeting of 
the board of directors, and that in 1900 his relations were entirely in 
his officiai capacity, attending two meetings, one in January and one 
in November of that year. During ail that time he was superintendent 
of the Cooke Locomotive Works, in which position he remained un- 
til June, 1901. July 12, 1901, he sailed for Europe, and returned in 
September or October. Before going to Europe he purchased two 
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patents of Mr. La Roche, and also took sufficient additîonal stock to 
make his interest equal with that of La Roche. After the suit was 
commenced Cooke was more active in the company, but there is ab- 
solu tely nothing to show that prior thereto Cooke did anything indi- 
cating a willful purpose on his part to infringe the patent in suit, ex- 
cept that October 26, 1901, letters were written, signed by Cooke, call- 
ing a meeting of interested persons to form a combination to fight the 
Weston patents. He must at that time hâve been cognizant of the 
fact that the company was charged with infringement of the Weston 
patents. There is no proof that he personally authorized or directed 
the doing of any infringing act. It does appear that after suit was 
brought he took an active part in defending it, and sought to defeat 
the patent and disprove infringement by the company and the other 
défendants. I am not aware that actively defending a patent suit 
brought is évidence that the party charged had been guilty of infringe- 
ment prior thereto. 

It does appear that from February 7, 1899, to July, 1901, Cooke 
held about one-fourth of the stock of the company, and that from that 
date on he held 97 shares, or three shares less than one-half, La Roche 
held either an equal, or substantially an equal, amount of the stock. 
La Roche was acquainted with electrical machinery and supplies; 
Cooke was not. Cooke was the président of the company, and hence 
the executive head of the corporation; but he was not its manager, 
or the actual manager or director, of its business afifairs. It cannot 
be presumed that he was the manager and director of its business af- 
fairs from the mère fact he was président, and this is especially true 
where it is shown that he was not in fact such manager and director. 
It is not true as a matter of law or of fact that to relieve himself from 
Personal liability for the continuing tortious acts of his company the 
président "should show affirmatively not only ignorance of, but lack 
of participation on his part in, the tortious acts," or "such further facts 
as would fairly justify his failure to possess the information" that the 
company was committing a tortious act. To charge the président of 
a corporation personally with liability for its tortious acts, it is not 
sufficient to show that he was its président, as the master assumes in 
the face of overwhelming authority to the contrary, but it must be 
shown affirmatively that he acted beyond the scope of his office. Ca- 
zier v. Mackie-Lovejoy Mfg. Co. et al, 138 Fed. 654, 656, 71 C. C 
A. 104; Farmers' Mfg. Co. v. Spruks Mfg. Co. et al. (C. C.) 119 Fed 
594, 595 ; Hutter v. De Q. B. S. Co. et al., 128 Fed. 283, 62 C. C. A 
652; United Nickel Co. et al. v. Worthington et al. (C. C.) 13 Fed 
392, 393 ; Boston Woven Hose Co. v. Star Rubber Co. (C. C.) 40 Fed 
167; Bowers et al. v. Atlantic G. & P. Co. (C. C.) 104 Fed. 887, 892 
Consolidated Fastener Co. v. Columbia Fastener Co. (C. C.) 79 Fed 
795, 801; Howard v. Plow Works (C. C.) 35 Fed. 743, 746, 747; 
Clevelând Forge & Boit Co. v. U. S. R. S. Co. (C. C.) 41 Fed. 476, 
477; Macaulay V. White S. M. Co. (C. C.) 9 Fed. 698. 

In Howard, etc., v. St. Paul Plow Works, supra, the président was 
made défendant, and the court said : 

"The président and directars of the St. Paul Plow Works hâve been made 
codefendants with the corporation In thls proceeding, and a decree against 
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them indlvldually Is sought by complalnants. It Is not shown In the évi- 
dence that the persons named hâve, In thelr Individual capacity, manuf actured 
or Bold any harrows, or that they hâve Indlvldually derived any profit or ad- 
vantage therefrom. • • * Ail the acts chargea against them are aets 
done in carrylng on the business of the corporation, for the benefit of the cor- 
poration and its stockholders ; and under such clrcuœstances no reason is per- 
celved why a decree, elther for an accounting or for an injunctlon, should be 
rendered against theui as individuals." 

In Farmers' Mfg. Co. v. Spruks Mfg. Co. (C. C.) 119 Fed. 594, su- 
pra, the président was made défendant, and the court said: 

"ïhe défendant Geo. T. Leach, président of défendant corporation, answer 
Ing the blll, dénies that he has done or commltted any act or thlng in respect 
to the matter reclted in the blll or alleged to hâve Infrlnged any rlghts 
of the complalnant In his Individual capacity, and has not on hls Individual 
aceount made, used, or sold any ventilatlng barrels, or co-operated wlth or 
acted for the sald corporation codefendant in maklng, using, or selling any 
such barrel, except as an offlcer of sald corporation, and that he is advised 
that the blll is defectlve and Insufficient for lack of averment in charging 
hlm with the commission of any act, matter, or thing In hls Individual capac- 
ity. The objection of thls défendant is sustained. As to hlm and the other 
défendants In thelr Individual capacity, It is adjudged and decreed that the 
blll be dlsmissed. If it vcas Intended in the blll to charge a consplracy by the 
individual défendants served, the remedy vfould be at law, and not in equity. 
Ambler v. Choteau, 107 U. S. 586, 1 Sup. Ct. 556, 27 L. Ed. 322; Bowers v. 
Atlantic, Gulf & Pac. Co. (G O.) 104 Fed. 887." 

In Cleveland F. & B. Co. v. U. S. R. S. Co., supra, the président was 
made a défendant, and the court said; 

"It has not been the practlce of thls court to render a personal decree 
for damages or costs against an offlcer of a corporation, except in cases 
where there was such intentional and ■willful action of the officer, shown 
from the proofs, as Indicated an individual purpose to infringe the patent, 
and vlolate the rlghts of the complalnant, and when, as in one case, it was 
made to appear on hearing that the Company was organized for the express 
purpose of vlolatlng the patent" 

Tn Cazier v. Mackie-L. Mfg. Co. et al., supra, the court held: 
"Infringement by a coi-poratlon gives no right of action against one of Its 

offlcers Indlvldually, unless he has acted beyoud the ordinary sco^e of his 

office." 

The court, per Baker, C. J., said: 

"The appellee company, a corporation, can act only through its officera 
and agents. We find notblng in the record to show that the appellee Dek- 
natel acted beyond the ordinary scope of his office. No cause of action 
against hlm is made out" 

In Hutter v. De Q. B. S. Co., supra, the Circuit Court of Appeals, 
Second Circuit, per Coxe, C. J., held: 

"The joinder with a corporation of one of its officers as défendant In a suit 
for infringement. where there is no proof that he had any part personr.Hy 
in the lj»frmgement. is not justified, and warrants the Imposition of cofcis 
on the complalnant" 

The court said: 

"Francis H. Kuhe, who Is alleged In the biU to be secretary, treasnrer, and 
one of the dlrectors of the défendant company, is made a party défendant 
Theie Is not the slightest proof to establlsh infringement by hlm as an in- 
dividual, and no sulBclent reason is shown for maklng hlm a défendant 
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An injunction agalnst the corporation restrains ail its offlcers, agents, and 
servants, and there is little justification for malàng thèse persons défend- 
ants except in rare instances, where it is shown that they hâve infringed the 
patent as Indlviduals or hâve personally directed infringement. The courts 
of this circuit hâve frequently had occasion to criticise this practlce, and hâve, 
in some instances, imposed eosts upon the complainant as a penalty for thus 
subjecting innocent parties to the expensè and annoyanee of defending them- 
selves against an unwarrantable accusation." 

In United Nickel Co. y. Worthington et al. (C. C.) 13 Fed. 393, the 
court held : 

"The only persons who can he held for damages for the infringement of a 
patent are those who own or hâve some interest in the business of making, 
«sing, or selling the thing which is an infringement; and an action at lavs^ 
«annot be maintained agalnst the directors, shareholders, or workmeu of a 
corporation whlch infringes a patented improvement." 

In his opinion Judge Lowell said : 

"It would be a great hardship If the directors of a raihvay or manufac- 
turing corporation were bound, at their personal péril, to find out that every 
machine which the Company uses is free of ail claim of monopoly. * * * 

"I am of opinion that the only persons who can be held for damages are 
those who should hâve taken a license, and that they are those who own or 
hâve some interest in the business of making, usiug, or selling the thing 
which Is an infringement; and that an action at law cannot be maintained 
against the directors, shareholders, or workmen of a corporation which 
infringes a patented improvement." 

In the other cases cited, the same doctrine was declared. In Ma- 
caulay v. White Sewing M. Co., supra, there was an injunction, and 
the président of the company ordered acts which constituted an in- 
ïringement and consequently a violation of the injunction, but it was 
held that he was not personally liable, as he did not intend to hâve the 
injunction violated. 

In Smith v. Laundry Machinery Co. (C. C.) 19 Fed. 836, the prés- 
ident of the Company was made défendant, and answered personally. 
It was charged that he personally, as well as the company, with full 
knowledge of the patent, etc., had made and sold machines embody- 
ing the patented invention. It appeared that he owned ail the capital 
stock of the corporation, and that he used the corporation solely for 
himself so as to appear as an officer of it, and that ail its property was 
in fact his. The court, Wheeler, D. J., held that as the président of 
the company held ail the stock and ail the property ; that as président, 
and therefore agent, of the company he was agent for himself, and 
that ail he did and ail he received he did and received for himself; 
that Lewis, the président, and he alone, had ail the profits of the in- 
fringement, and was liable to the complainant therefor. I do not think 
the soundness of this décision can be questioned. But such is not this 
case. Hère Cooke owned less than one-half the stock, and there were 
at least three other stockholders. Cooke was agent for ail, not him- 
self alone. Cooke did not hold or own ail the property, or receive 
ail the profits of the infringement. 

The signing of the letter referred to was an act as président, and 
wîthin his duty as such. It was not an individual act, and did not 
make him individually liable. Van Weel v. Winston, 115 U. S. 338, 
341, 343, 6 Sup. Ct. 33, 39 L. Ed. 384. It is misfeasance, not mère 
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nonfeasance, as the spécial master held, that makes the président or 
other officers of a corporation liable for its torts. Van Antwerp v. 
Linton, 89 Hun, 417, 35 N. Y. Supp. 318, affirmed 157 N. Y. 716, 53 
N. E- 1133. And in this case it was held that liability could not be 
predicated on the fact that the défendants were officers, directors, 
or stockholders in the corporation. 

"The président of a private corporation is, as the terni implies, the pre- 
siding offlcer of its board of directors and of its shareholders when convened 
in gênerai meeting. Tlie office itself, however, confers no power to l)ind the 
corporation or control its property. The president's power as an agent must 
be found in the organic law of the corporation, in délégation of authority from 
it, directly or throiigh its board of directors, formally expressed or implied 
from a habit or custom of doing business. On the one hand, in a corporation 
In which business transactions are few and carried on entirely by its board 
of trustées, the président exercises the functions of a presiding offlcer 
merely ; unaccustomed to act for the corporation, he has no power as an 
agent not specially conferred. On the other hand, in a large business cor- 
l>oration, where its board of directors meets at long intervais and the man- 
agement of its ordinary business is left entirely in the hands of its prési- 
dent, he is invested wlth large authority as its représentative." 10 Cyc. 903, 
and cases there cited. 

His liability for torts is for those committed by himself, acts of mis- 
feasance, "an affirmative act wrongfully ordered or done or caused to 
be done by him." 10 Cyc. 920 ; 10 Cyc. 841, and cases cited. 

There is no proof or pretense of proof in this case that Cooke ever 
personally ordered, procured, or directed the installation or use of 
the infringing devices. There is no proof or pretense of proof that 
he understood their nature or character, or that he had knowledge 
of the patent infringed, or its scope, or the rights conferred on others 
by it. There is no proof that Cooke controUed this company for his 
own Personal advantage, except as he was interested as a stockholder. 
There is no proof that the other officers and stockholders were prac- 
tical nonentities, or that Cooke held any power of attorney to act for 
ail, or that he assumed any such power. That he was consulted at 
times as to the business is undoubtedly true, but we may not infer 
from the facts that he was président and owned practically half the 
stock that he knew of or sanctioned the infringement. There is no 
proof that this business was conducted as a practical partnership. 
There is no proof the corporation was insolvent at the time of the 
infringement. 

But it is undoubtedly true that the officers and stockholders of a cor- 
poration, or the owners of interests in a partnership, may become and 
be held liable for the debts, including damages awarded against the 
company, for its torts and wrongs. Long after the interlocutory de- 
cree was entered, and during the exécution of the référence to the 
master, this company went out of existence, and it is found its prop- 
erty was disposed of and the proceeds divided between Cooke and La 
Roche. This property was and still is liable to be appropriated to 
the payment of the amount awarded against the company in and by 
the final decree, if disposed of to cheat or defraud creditors or this 
complainant, or not in payment of the just debts of the company, as 
it was a trust fund for their payment and may be followed as such. 
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But I know of no principle of law or equity that will permit a court 
to hold an officer or stockholder liable as a contributory infringer 
of a patent for the reason he is guilty, after the infringement was 
completed and suit brought, of having aided to dispose of the prop- 
erty of the infringing company in which he was a large stockholder. 
To hold him regponsible for that act and compel restitution is one 
thing, but to hold him responsible as a contributory infringer for 
such an act is not warranted by any statute or rule of law or equity 
of which I am made aware. Saxlehner v. Eisner, 147 Fed. 189, 190, 
191, 77 ce. A. 417, is not authority for any such proposition. In 
that case, Saxlehner brought suit in equity against the Eisner & Men- 
delson Company for the fraudulent appropriation of the complain- 
ant's bottle and label without justification or excuse, and after long 
litigation resulted in a final decree against the corporation for the sum 
of about $30,000. This decree had not been satisfied. The défend- 
ants in the second suit to which attention is about to be called, who 
were the executive officers of the corporation mentioned, were not 
made défendants in the first-mentioned suit, nor were they brought 
in and made parties défendant. Pending the accounting in the first 
suit mentioned, the complainant discovered évidence that such ex- 
ecutive officers had individually infringed complainant's rights, and 
thereupon a second suit was brought against them charging them with 
individual liability as contributory or joint infringers with the com- 
pany. At the circuit it was held that the second action could be 
maintained, and it was also held that the évidence showed individual 
acts committed by the défendants sufficient to show that they had 
violated the rights of the complainant as individuals, and such de- 
fendants were held personally liable for the same amount already 
found against the corporation as profits. In afiirming the court below, 
the Circuit Court of Appeals in a clear and concise opinion delivered 
by Judge Lacombe, stated that the court had held that the executive 
officers of a corporation may be held liable for the infringement of a' 
patent where they hâve infringed as individuals, or hâve personally 
directed infringement. That learned judge then stated the second 
ground of appeal to be "that thèse défendants merely acted as ex- 
ecutive officers of the company, without any such personal initiative 
as would make them participants in the infringement." The judge 
thereupon said: 

"In our opinion, the évidence shows the contrary. They were not only 
executive officers, ijut also held, each of them, a full power of attorney au- 
thorizlng them to act in ail matters pertaining to the company. The di- 
reetors were practîcally nonentities. Whatever business was to be done, and 
whatever transaction was to be had, rested entirely and solely with thèse 
two individuals, who acted on their own initiative and do not seem to hâve 
reported to the dlrectors what they dld in carrying on the business. No one 
can read the testimony of the défendants, including that taken in the suit 
against the corporation (which was put In évidence hère), without beiug 
coiivinoed that they were practîcally the corporation, managing it and 
controlllng Its affairs as if it were a partnership, with themselves sole 
partners; that the schéma of plrating complainant's label originated with 
them, was worked out and carried into effiect by their Personal exertions ; 
and that in reality the corporation was but the cover for their individual 
enterprises. Under such circumstances there might be a failure of justice 
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if the plaintlff, who has seen lils trade-marks boldly àppropriated for many 
years, should be denied any relief against the Individuals ttirougb wliose 
pernicious activity alone he has been made to suffer the conseq.uent loss." 

The case was an action against indfviduals in their individual ca- 
pacity for infringement of complainant's trade-mark. It was for a 
tort committed by them, and for which a separate action could be 
maintained. The facts stated and found by the court made a clear 
case of Personal HabiHty. It is not enough to show that the executive 
officers owned nearly ail the stock, and that they had the power to 
control the affairs of the Company. It must appear that such officers 
either originated the scheme of infringement, or that it was worked 
out and carried into eiïect by them personally and for their individual 
purposes. It would not do to hold that the défendant, who owns a 
majority of the stock of a corporation and is also président thereof, 
and who consequently might and probably did control the corpora- 
tion, is therefore personally liable for the tort committed by such 
Company. Saxlehner v. Eisner, supra, as well as the mmierous cases 
cited, demonstrates that the proof must go beyond this and estab- 
lish active participation by the défendants sought to be personally 
charged in the infringing acts. This the proof in the case novi^ before 
the court fails to establish. Such active participation in the infringe- 
ment of the patent cannot be inferred from the fact that the défend- 
ant, président of the company, after suit brought defended the Com- 
pany as well as himself and that he contributed to the défense of the, 
suit. As already stated, it is not évidence of guilt to défend one's 
self when charged with a tort in an action at law or in a suit in 
equity. If a suit brought is unduly prolonged or vexatiously liti- 
gated by the défendant for purposes of delay while the infringing 
acts continue, thèse matters may be considered in determining the 
question of single or treble damages, but they are not infringing acts, 
nor do they establish the commission of infringing acts prior to suit 
brought. Such conduct may also be considered on the question of the 
credibility of the witness." 

On a review of ail the évidence I fail to find sufficient to show 
that the défendant Cooke was personally a participant in the infringe- 
ment charged, and the second report of the master is therefore dis- 
approved and not confirmed, except in so far as it finds and awards 
profits and damages against the Empire Electrical Instrument Com- 
pany and the F. A. La Roche Company. In that respect the first 
report of the master is approved and confirmed, and there will be a 
final decree for the complainant against said défendants accordingly, 
and for treble damages, in accordance with the opinion of Judge Holt 
given on the évidence taken on the accounting, with costs. « 

As the évidence now shows, it cannot be doubted that, if the de- 
cree against thèse companies is not satisfied, in a proper suit for 
the purpose against Cooke and La Roche they may be compelled to 
account for and pay over the proceeds or value of the property of 
such companies which has corne into their hands or which has been 
diverted by them. But such a suit must be on proper allégations and 
for that purpose. Jackson v. Ludeling, 31 Wall. 616, 631, 22 L. Ed. 
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492; Noyés on Incorporate Relations (2d Ed.) § 133; Cole v. Mil- 
lerton Iron Co., 133 N. Y. 168, 30 N. E. 847, 28 Am. St. Rep. 615. 
In Noyés on Incorporate Relations, supra, the learned author says: 

"A corporation in selling its entlre property, witli the approval of ail or 
a majority of its stocliholders, as the occasion may require, is governed by 
th« same gênerai principles of law applicable to natural persons. It cannot 
transferits property in fraud of its credltors. It may not so dispose of ail 
its assets as to leave nothing for its creditors, and if it attempts sucb transfer 
the creditors niay follow tlie property. * * * 

"The doctrine that the property of a corporation is a trust fund for the 
payment of its debts does not prevent its transfer in good falth for a valua- 
We considération. As said by Mr. Justice Fleld in Fogg v. Blair, 133 U. S. 
034, 10 Sup. et. 338, 33 L. Ed. 721: 'That doctrine only means that the 
property must first be appropriated to the payment of the debts of the Com- 
pany before any portion can be distrlbuted by the stoclvholders ; it does not 
mean that the property is so affected by the indebtedness of the company 
that it cannot be sold, transferred, or mortgaged to bona flde purchasers for 
a valuable considération, except subject to the liability of being appropriated 
to pay that indebtedness.' " 



BETHLEHEM STEEL CO. v. NILES-BBMENT-POND 00. 
(Circuit Court, D. New Jersey. January 29, 1909.) 

Patents (§ 328*) — Invention— Peocess of Teeating High-Speed Tooi Steel. 

The Taylor and White patents Nos. 668,269 and 668,270, for a metal- 
cutting tool and method of maliing the same, whlch consists in forming 
the tool of air-hardening chrome-tungsten steel or other hlgh-speed steel, 
which has been subjected to a température of not less than 1,725 degrees 
Fahrenheit, are vold for lack of novelty and invention. Such patents 
are in efCect for a process of temperlng tool steel of well-known composi- 
tion, and are based on the alleged discovery that when subjected to a 
température of between 1,550 and 1,725 degrees it détériorâtes or breaks 
dovvn, while a higher température greatly increases its hardness, tough- 
ness, and cutting quality ; but the évidence dlsproves such breaking- 
down range, and also shows that, contrary to the statement In the 
patents, it was eommon in the prior art to subject steels of such compo- 
sition designed for metal-cutting tools as well as for other purposes to 
températures exceediug 1,725 degrees, the proper température for each 
klnd of steel being ascertained by experinient, as was done by the 
patentées. 

[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. On final hearing. 

Thomas W. Bakewell and Francis T. Chambers, for complainant. 
Duell, Warfield & Duell, for défendant. 

CROSS, District Judge. This is a patent case in which the issues 
iflj^olved are largely of fact. The record is volumirious to the point 
of being burdensome, and it is impossible, in an opinion of reasonable 
length, to set forth even in the most gênerai way the facts upon which 
the décision is based. Two patents are brought to the attention of the 
court. Each of them is for a "metal-cutting tool and method of mak- 
ing same," and each was issued to Frederick W. Taylor and Maunsel 
White, assignors, by direct and mesne assignments to the complainant. 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rop'r Indexes. 
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Application for patent No. 668,269 was filed October 20, 1899, and 
the patent issUed February 19, 1901. Application for the second 
patent, No. 668,270, was filed August 10, 1900, and the patent there- 
on was issued February 19, 1901. The first patent contains 35 claims, 
of which Nos. 1, 2, 3, 4, 5, 6, 7, 8, 16, 17, 18, 19, 20, and 21 are re- 
lied upon. They are as follows : 

"(1) The method of producing a metal-cutting tool adapted to retain its 
efflciency at high température, whIch consists In formlng the tool of air- 
hardening tool steel contalning not less than one-half of one per cent, of 
chromium and not less than one per cent, of one or more of the above-specl- 
fled members of the chromium group, and heating It or Its cuttlng portion 
up to the température at which the steel softens or crumWes when touched 
with a rod. 

"(2) The deseribed metal-cutting tool made of air-hardenlng tool steel con- 
talning not less than one-half of one per cent, of chromium and not less than 
one per cent, of another or others of the speeifled members of the chromium 
group of metals, sald tool or its cutting edge being characterized as deseribed 
by a considérable réduction In its contained carbld of chromium as com- 
pared with that contained in the steel from which It is made, and by its- 
capacity to maintain its cuttlng edge in cutting the softer steels at tempéra- 
tures at or verging on Incandescence. 

"(3) The method of producing a metal-cutting tool adapted to retaln It» 
efflciency at hlgh températures, which consists in formlng the tool of air- 
hardening tool steel contalning not less than one-half of one per cent, of 
chromium and not less than one per cent, of one or more of the other specified 
members of the chromium group, and heating it or its cuttlng portion to a 
température of or over 1,725° Fahrenheit. 

"(4) The method of producing a metal-cutting tool adapted to retain its effi- 
clency at high températures, which consists in forming the tool of air-harden- 
lng tool steel containing not less than one-half of one per cent, of chromium 
and not less than one per cent, of one or more of the other specified members 
of the chromium group, and heating it or its cuttlng portion to a température 
of or over 1,850° Fahrenheit. 

"(5) The method of producing a metal-cutting tool adapted to retaln Its 
efflciency at high températures, which consists in forming the tool of air- 
hardenlng tool steel containing not less than one-half of one per cent, of 
chromium and not less than one per cent, of one or more of the other speei- 
fled members of the chromium group, heating it or Its cutting portion to a 
température of or over 1,725° Fahrenheit and then cooling the tool rapldly 
to a température below 1,550° Fahrenheit. 

"(6) The method of producing a metal-cutting tool adapted to retain its 
efflciency at high températures, which consists in forming the tool of air- 
hardenlng tool steel containing not less than one-half of one per cent, of 
chromium and not less than one per cent, of one or more of the other speci- 
fied members of the chromium group, heating it or its cutting portion to a 
température of or over 1,850° Fahrenheit, and then cooling the tool rapldly 
to a température below 1,550° Fahrenheit. 

"(7) The method of producing a metal-cutting tool adapted to retain It» 
efflciency at high températures, which consists In forming the tool of alr- 
hardening tool steel containing not less than one-half of one per cent, of 
chromium and not less than one per cent, of one or more of the other speci- 
fied members of the chromium group, heating it or its cutting portion to a. 
température of or over 1,725° Fahrenheit, then cooling the tool, and then re- 
heating it to a température above 450° Fahrenheit and below 1,350° Fahren- 
heit. 

"(8) The method of producing a metal-cutting tool adapted to retaln Its 
efflciency at hlgh températures, which consists In formlng the tool of air- 
hardening tool steel containing not less than one-half of one per cent, of 
chromium and not less than one per cent, of one or more of the other speci- 
fied members of the chromium group, heating It or its cuttlng portion to a 
température of or over 1,725° Fahrenheit, then cooling the tool, and the» 
166 F.— 56 
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reheating it to a température above 700' Fahrenheit and below 1,240° Fahr- 
enheit." 

"(16) Ttie method of produclng a metal-cutting tool adapted to retain its 
efflciency at high températures, whlch consists in forming the tool of air- 
hardenlng tool steel containing not less than one per cent, of chromlum and 
one or more of the other specifled laembers of the chromlum group in amount 
equal to not less than four per cent, of tungsten, and heating it or its cut- 
ting portion to a température of or over 1,725° Fahrenheit. 

"(17) The method of produciug a metal-euttlug tool adapted to retaln its 
efflciency at hlgh températures, whlch consists in forming the tool of air- 
hardenlng tool steel containing not less than one per cent, of chromlum and 
one or more of the other specifled members of the chromlum group in amount 
equal to not less than four per cent, of tungsten, and heating It or its 
cutting portion to a température of or over 1,850° Fahrenheit. 

"(18) The method of produclng a metal-cuttlng tool adapted to ïetaiu its 
efflciency at hlgh températures, whlch consists In forming the tool of air- 
hardening tool steel containing not less than one per cent, of chromlum and 
one or more of the other specifled members of the chromlum group in amount 
equal to not less than four per cent, of tungsten, heating it or Its cutting 
portion to a température of or over 1,72.5° Fahrenheit, and then cooling the 
tool rapldly to a température below 1,550° Fahrenheit. 

"(19) The method of prodi,icing a metal-cutting tool adapted to retaln Its 
efflciency at hlgh températures, whlch consists In forming the tool of air- 
hardening tdol steel containing not less than one per cent, of chromlum and 
one or more of the other specifled members of the chromlum group In amount 
equal to not less than four per cent, of tungsten, heating It or its cutting 
portion to a température of or over 1,850° Fahrenheit, and then cooling the 
tool rapidly to a température below 1,550° Fahrenheit. 

"(20) The method of produclng a metal-cuttlng tool adapted to retaln its 
efflciency at hlgh températures, whlch consists in forming the tool of alr- 
hardenlng tool steel, containing not less than one per cent, of chromlum and 
one or more of the other specifled members of the chromlum group In amount 
equal to not less than four per cent, of tungsten, heating it or its cutting por- 
tion to a; température of or over 1,725° Fahrenheit, then cooling the tool, and 
then reheating it to a température above 450° and below 1,350° Fahrenheit. 

"(21) The method of produclng a metal-cuttlng tool adapted to retaln its 
efflciency at high températures, whlch consists in forming the tool of air- 
hardening tool steel containing not less than one per cent, of chromlum and 
one or more of the other specifled members of the chromlum group in amount 
equal to not less than four per cent, of tungsten, heating it or its cutting 
portion to a température of or over 1,725° Fahrenheit, then cooling the tool, 
and then reheating it to a température above 700° and below 1,250° Fahren- 
heit." 

The second patent has five claims as follows : 

"(1) A metal-cuttlng tool formed of air-hardenlng tool steel containing not 
less than tbree per cent, of chromlum and in addition one ov more of the 
other specifled members of the chromlum group In the proportion of not less 
than six per cent, of tungsten or Its specifled équivalent, said tool or its 
cutting portion belng characterlzed, as descrlbed, by a considérable réduc- 
tion of its contalned carbld of chromlum as compared wlth the steel f rom 
whlch It Is made, and by. its capacity to malntaln Its cutting edge in cutting 
the softer steels at températures at or verging on incandescence. 

"(2) The method of produclng a metal-cuttlng tool adapted to retaln Its 
efflciency athlgh températures and in cutting very hard métal, whlch con- 
sists in forming the toôl of alr-hardening tool steel containing not less than 
three per cent, of chromlum and one or rnore of the other specifled members 
ôf the chromlum group. In amount eqtai to not less than six per cent, of 
tungsten, and heating said tool or its cutting portion to a température of not 
less than 1,725° Fahrenheit, 

"(8) The method of produclng a metal-cutting tool adapted to retaln Its 
efflciency at hlgh températures ând in cutting very hard métal, whlch consists 
lu forming tfie tool of air-hàrdenlng tool steel containing not lèss than three 
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per cent of chromium and one or more of tlie other speciiîed memLt'rs of tUe 
cliromium group in amoiint equal to not less than six per cent, of tungsteu, 
iiud lieating said tool or its cutting iwrtiou to a température of not less 
tlian 1,850° Falirentieit 

"(4) The method of produeing a metal-cutting tool adapted to retaln its 
efflciency at high températures and In cutting very hard métal, which con- 
sists in forming the tool of air-hardening tool steel containing not less than 
three per cent, of chromium and one or more of the other specified members 
of the chromium group in amount equal to not less than six per cent, of 
tungsten, heating said tool or its cutting portion to a température of not 
less than 1,725° Fahrenheit, and then cooling the tool rapldly to a tempéra- 
ture below 1,550° Fahrenheit. 

"(5) The method of produeing a metal-cutting tool adapted to retain its 
efflciency at high températures and in cutting very hard métal, which con- 
slsts in forming the tool of air-hardening tool steel containing not less than 
three per cent, of chrolnium and one or iiiore of the other specified members 
of the chromium group In amount equal to not less than six per cent, of 
tungsten, heating said tool or its cutting portion to a température of not less 
than 1,725° Fahrenheit, then cooling the tool to a température below 1,550° 
Fahrenheit, and then reheating it to a température above 700° and below 
1,260° Fahrenheit." 

It is obvious that the question of the validity or invalidity of thèse 
patents is highly important, not only to the complainant and défend- 
ant, but to ail vvorkers in the art, since they apply to substantially 
ail steels for cutting tools in the composition of which chromium and 
tungsten or molybdenum appear, and to ail températures applied in 
treating such steel for such purposes, in excess of 1,735° Fahrenheit, 
If the patents are sustained, any considérable progress in the art will 
manifestly be impossible during the period of monopoly thereby grant- 
ed. This is not stated as a reason why they should not be sustained, 
if they properly may be, but rather to indicate the serions nature and 
importance of any conclusion that may be reached. The character 
of the invention may be best stated in the language of the application 
for the first patent: 

"The object of our invention is to provide a tool capable of working at 
a higher température and consequently of doing more work in a given time 
or running at a higher cutting speed than are tools as heretofore made. 

"Metal-cutting tools hâve heretofore been made of both carbon tool steels 
and what are known as 'self-hardening' or 'air-hardening' steels, the latter 
having the property of working at higher températures than the carbon steel. 
and of assuming a kuown degree of hardness on being heated to a determined 
degree, whether cooled rapldly or slowly, while the carbon steels, after be- 
ing heated to degrees depending on thelr composition, are hardeued by their 
being suddenly cooled, as by plunging in water and then sulijected to the 
treatment known as 'drawing the temper,' to reduce thelr hardness to a proper 
degree and impart the necessary toughness to the tool. In the treatment of 
both classes of steel it has always been recognized that what is known as 
'overheating,' eitlier in making, dressing, or treating the tocl, is to be care- 
fuJly avoided under penalty of most materlal injury to the tool, and the points 
at which overheating occurs are carefuUy studied and well recognized in 
the trade. In the case of the air-hardening steels the maximum température 
considered permissible is that indlcated by a bright cherry red, which color 
we hâve found by careful observation to indicate from 1,500° to 1,550° Fahr- 
enheit. Above this température tools made of air-hardening steel rapldly 
deterlorate, and ail makers of such steel are careful to caution their cus- 
tomers not to beat such tools above this température. It has also been found 
in praetice that the higher range of température below the bright cherry red 
to which air-hardening steel tools are subjected in making and dressing there 
are great irregularities in the hardness and durability of the tools and par- 
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ticulai-ly in tlielr capucity to reinajn efficient at liisli-working températures 
caiised by tlieir use lu cntriug iiietals. €onse<iuently such tools must, as a 
rule. be ruu at a less rate of euttiug , speed tliau individual tôols are capable 
of withoiit injury, because practically simiiar treatnients of tools made froiu 
tbe same steel cannot aud do net insure simiiar lieat-resisting qualities while 
working. Our invention is based on our dlscovery that, wliile it is true 
tliat tools made of air-hardenlng steels ail rapidly deteriorate at températures 
in excess of a bright ctierry red (tliough It must be understood not ail at tlie 
same température), it is also true tliat, when air-liardeuing steels are made 
with certain constituents in ascertained proportions, tliis deterloratiou only 
prevails during a limited range of température above the bright cherry red — 
that is to saiy, from about 1,550° to about 1,700° Fahrenheit (corresponding 
to a light salmon color) — and on our further dlscovery that above this range 
of températures, which we call the 'breaking-down point,' and from 1,725° 
Fahrenheit up to a température at which the steel softens or crumbles when 
touched with a rod (approxlmately 1,900° to 2,000° Fahrenheit), the effl- 
ciency of tools of such spécial steels — that is to say, their cutting speed and 
also their uuiformity in efliciency — is greatly increased, and largely so in 
proportion to the degree of heat to which they are raised. This is so much 
the case that their cutting speed may be stated to be from one and one-half 
to two and a half times that of the tool heated, as heretofore, to tempéra- 
tures below the breaking-down point." 

It should be observed at this point that the patentées did not invent 
any new composition or any improved composition of steel. This is 
not only impliedly admitted by the patents, but several prior patents 
are in évidence showing chrome- tungsten steels of a composition with- 
in the terms of the patent. Furthermore, upon this point Mr. White, 
one of the patentées, testified as follows: 

"Q. Is the Taylor-White steel a high or low carbon steel? A. I don't know 
that there is any such thing as Taylor-White steel. Our patent slmply claims 
a process for the treatment of a steel of certain limited compositions. Q- 
And this composition was not novel with you, as I understand it ? A. No ; 
this composition was on the market at the date of Our invention. Q. The 
novelty, or improvement, if any, lay in the method or process? A. Entirely." 

Notwithstanding, however, that the patentées were in no sensé in- 
ventors of the steels referred to in the several claims of the patents, 
they in the first patent apply their methods of tool-making by one set 
of claims to steels containing not less than % per cent, chromium and 
1 per cent, tungsten, and by another set to steels containing 1 per cent, 
of chromium and 4 per cent, tungsten, and by ail the claims of the 
second patent to an air-hardening tool steel containing not less than 3 
per cent, chromium and not less than 6 per cent, of tungsten. Ail of 
the claims, there fore, specify tool steels containing certain percentages 
of chromium and tungsten, but they are clearly not limited to the per- 
centages thus specified, since they include, or some of them do, ail per- 
centages in excess thereof ; thus, taking the first claim of the first patent 
as an example, it is apparent that the only steels of the chromium- 
tungsten composition not included therein are such as contain less than 
1/2 per cent, of chromium and 1 per cent, of tungsten, or some other 
member of the chromium group, as molybdenum. This gives to the 
claim an extremely broad scope. The method of the patents is applied 
to almost every possible percentage of the chrome-tungsten composi- 
tion of steel. 

The patentées, in the language of the spécification above quoted, 
State that their invention was based upon their alleged discovery in* 
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tempering steels; that there existed what is called in the patent "a 
breaking-down point" between 1,550° and 1,725°, and that in the prior 
art, because of this alleged "breaking-down point," steels were not 
heated above 1,550°. They say in efifect that the fact that steels could 
not be heated above a bright cherry red or a température of about 
1,550° was thoroughly well recognized in the art, and that their discov- 
ery consisted in ascertaining that by passing beyond that hitherto 
seemingly impassable boundary, and heating the steel not as thereto- 
fore to" 1,550° only, but up to 1,725° and far higher, its hardness, 
toughness, and cutting quality were greatly increased. 

It is manifest, therefore, that if such breaking-down point did not 
exist, or did not exist between the degrees of températures named, the 
patentées made no discovery and no invention; or, again, if workers 
in the art were accustomed to temper their steel by the application of 
more or less beat, according to its composition, and in its treatment 
applied températures exceeding 1,725°, the higher limit of the alleged 
breaking-down point, the patent must likewise fail. 

In the considération of thèse questions, which to some extent over- 
lap each other, it would seem that the prior art need not and ought not 
to be strictly limited to what was donc in making metal-cutting tools of 
the précise character indicated in the patent. The questions involved, 
broadly considered, bave to do with the tempering of steel, the use to 
which the steel might subsequently be put being relatively unimportant. 
Thus in Lovell Mfg. Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 472, 37 
L. Ed. 307, in which case the tempering of springs was involved, the 
Suprême Court held that a method of tempering wire dock bells was 
an anticipation of a like tempering of furniture springs ; the real point 
being, as the court said, that the method had to do with the tempering 
of the steel wire, and not to the use to which the wire, when tempered, 
was applied. A reasonable application of this principle would seem 
to broaden the prior art, for if it were customary to temper steel in 
analogous arts by the application of very high températures, equaling 
and even exceeding those of the patents, and this without injury, then 
the application of the same treatment, for a like purpose, to steels for 
metal-cutting tools would not necessarily involve invention. Before 
considering whether such a breaking-down point as is described really 
existed, and, if so, at what point, it should be said that there is much 
évidence upon both sides of the question, as indeed there is upon almost 
every point raised in the case. Whatever bas been asserted by one 
party bas, as a rule, been strenuously denied by the other. It can, how- 
ever, be taken as admitted in the art that steels would endure more or 
less beat without burning or breaking down according to their carbon 
content; that is to say, the higher the percentage of carbon contained 
in the composition of the steel, the lower the degree of beat which 
could safely be applied, and the lower the percentage of carbon the 
higher the degree of beat which could advantageously be applied. 
The rule just referred to is well stated by Mr. Fritz, whom Mr. Tay- 
lor, one of the patentées, considers the greatest living engineer. The 
part of Mr. Fritz's testimony referred to is as follows: 

"Q. The higher the carbon, the lower the heat which the steel wlU stand 
as a rulel A. ïes. Q. And the lower the carbon, the higher the heat which 
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it will stand? A. Yes. Q. That' 's a gênerai rule wUlch has long been. 
famlllàr to those worklng In the art, Is It not? A. Yés, In my expérience, 
aûyhow. Q.' Then, if a skilled tool-dresser were given a certain pièce of steel, 
tie could tell something about how he would hare to beat it If he knew the 
amount of earbon In It, and beyond that the best way for him to flnd ont 
how to treat the steel would bé by experimenting with It? A. Well, if j'ou 
know the composition of the steel, you can generally tèll pretty near what 
to do with it" 

In this connection it should be added that the, prier art discloses 
many varieties of steel, the earliest being what was known as "car- 
bon," or "cast steel." Afterwardsthere was a earbon steel to which 
tungsten, or sometimes manganèse, was added as a hardening élément ; 
later f ollowed the chrome-tungsten steel ; still later came what are 
known as the "high-speed steels." Thèse likewise contain earbon, 
chromium, and tungsten, the percentage of each of thèse éléments, 
however, being carefully determined and measured. One of the wit- 
nesses for the défendant, a practical steel man, classified the steels 
known in the prior art as earbon and alloy steels, grouped in three or 
more groups. He then placed the alloy groups ii; the order of their 
development as follows: Manganèse, chrome and tungsten, and 
chrome and molybdenum; and stated that thèse alloy steels are ail gen- 
erally known as air-hardening. or self -hardening and high-speed steels. 
In the high-speed steel? the earbon content is very low. Chrome-tungs- 
ten steejs of proportions well within the composition stated in the pat- 
ent werè known and in gênerai use in the prior art. When it is under- 
stood and appreciatéd that the foregoing classifications of steel are 
gênerai, and that the constituents of an alloy steel, as well as the per- 
centage of the constituents, var'y f rom time to time, the wisdom of 
what Mr. Fritz said in respect, of the expérimental method necessary 
to détermine their proper treatment becomes increasingly apparent. 

Upon the question ofwhether or not the breaking-down point of the 
patent did in façt exist, it should be remarked that no publication has 
been ofïered in évidence, or refejrred to, which definitely suggests that 
the prior art recognized that there was any such point ; while, on the 
other hand, many publications, by their spécifie directions that tempéra- 
tures in ejccess of those by which the patent désignâtes the breaking- 
down point were properly applicable in the treatment of steel, show 
that no such point was recognized in the art. Furthermore, we hâve 
the évidence of many noted experts and practical steel men who testify 
that they hâve never heard of it, and Prof. Danton, Professer of Engi- 
neering Practice, at the Stevens Institute of Technology, called as 
an expert for the complainant, testified that he had never heard of it 
until 1907, when he was informed of its existence by one of the com- 
plainant's counsel at an interview in référence to his testifying in this 
case. Moreover, the patent itself, while claiming that tools made of 
air-hardening steels ail rapidly deteriorate at températures in excess of a 
bright cherry red or about 1,500°, added as a saving clause, "though it 
must be ûiiderstood not ail at the same températures." This statement 
impliedly admits that steels difïer, and that the so-called "breaking 
down point'' cannot, after ail, be îooked for at a spécifie point, but may 
be found anywhere between 1,6:50° and 1,735°. It tends to show fur- 
thermore, what the défendant claims, that steels of various composition 
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must be treated differently ; that the same treatment cannot be applied 
to ail steels, and that to treat ail steels alike, without regard to their 
content, is not, and never bas been, regarded in the art as proper treat- 
ment. That a workman, or, indeed, any number of workmen, were 
found who testified that they never heated steel above 1,550° may well 
be true, and such températures may hâve been entirely proper, or even 
the best, for the particular steel with which they were dealing, and 
still their évidence would prove nothing as to the proper beat treatment 
to be applied, or which actually was applied in the art, to other and 
différent steels. The defendant's experts in their tests were never able 
to find a breaking-down point, and deny its existence; while one or 
more of them assert that there is a steady progression in the efficiency 
of the métal for each hundred degrees rise in température. Another 
speaks of the point as "mythical," and still another, Dr. Hennig, testi- 
fied as follows : 

"Q. What would you say as to a daim made by a certain party or parties 
in 1899, to tlie efCect that up to that tiine the highest known températures 
for treating self-hardening tool steel had been 1,550° F.? That the art had 
stopped at that point, because of a rapid détérioration above 1,550° F., and 
that such party or parties in 1899 had, for the flrst time, discovered that 
such steel could be heated above 1,725° P.? A. Well, that statement is not 
only incorrect, but it is ridiculous, as even the ordinary carbon steels for 
hardening are heated up to a cherry red, bright cherry red, which is over 
1,800°, and the manufacturers of air-hardening steels labeled their steels, 
'When hardening go to a bright cherry red.' And the Mushets in their 
circular and instructions for treating their steel specifled a yellow beat for 
hardening, which température, by ail authorities given, were over 2,000° F." 

The évidence also establishes that not only was there no knowledge 
of the breaking-down point in this country, but that the sanie is true 
in England. Several men of great réputation, and closely identified 
both theoretically and practically with the steel industry in that coun- 
try, bave testified unequivocally to that effect. An extract from the 
testimony of but one of them will be given. Prof. John Oliver 
Arnold, Professor of Metallurgy in the University of ShefBeld, Eng- 
land, than whom there is no better or higher authority produced in 
the case, says upon this point: 

"Q. As a matter of language, would you understand what I meant if I 
said that there was a range of températures as applied to chrome-tungsten 
self-hardening tool steel within which tools made therefrom rapidly deteri- 
orated, and that such range of températures was from 1,.550° Fahrenheit to 
about 1,700° Fahrenheit, and if I assign a name to such range of température 
by calling it the 'breaking-down point'? A. Yes. Q. Assuming, then, the 
breaking point as thus generally deflned, please state, based upon your long 
expérience in connection with this steel, whether there is such a breaking- 
down point or range of températures within which the steel shows a marked 
détérioration? A. In reply, I say that the existence of any such breaking- 
down range is opposed to the expérience of ail high-speed steel makers. As 
a matter of carefui scientiflc experlment, I hâve myself ascertained that it 
does not exist. Q. You base your statement that such breaking-down point 
does not exist, then, both upon your gênerai expérience, and upon certain 
spécifie experlments? Is that correct? A. That is so." 

Then follow the nature and character of the experiments which he 
conducted, and to which he referred in his testimony. But perhaps 
the most striking bit of testimony of ail is afforded by the resuit of 
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certain tests made at the complainant's works during the progress of 
this suit, in the présence of some of the counsel and experts of both 
parties. The primary object of thèse tests, as stated by Mr. Souther, 
the complainant's own witness, was "to repeat in open tests what 
had been done in a so-called secret trial, and clearly show the exist- 
ence of a breaking-down range for chrome-tungsten tools, and the 
inévitable response of chrome-tungsten steels to the treatment of the 
Taylor-White process, so called." It should hère be recalled that the 
patent claims that the prior art recognized that the maximum eiîScien- 
cy of such tools was attained when they were heated to a température 
of about 1,550°, and allèges that thereafter there was a pronounced 
decrease in efficiency until the température had been raised to 1,725°^ 
after which followed a remarkable and constantly increasing range 
of efficiency until the steel softened, or crumbled, at approximately 
1,900° to 3,000°. Turning to the results of thèse tests, it will be 
found that they did not at ail accord with the theory and statements 
of the patent. What they did show was that a heat of 1,500°, re- 
garded by the patent as the highest point of efficiency in the prior art,^ 
was indeed the lowest point of efficiency; that from 1,550° to 1,600° 
the same degree of efficiency, or rather of inefficiency, was substan- 
tially maintained ; and that from and after a température of about 
1,600°, and not of 1,725°, as called for by the patent, marked im- 
provement was shown. In short, every material assertion of the pat- 
ent bearing upon the point in question was disproved. In the prés- 
ence of open tests, the private tests of either party must, to some ex- 
tent, give way, because they are relatively unsatisfactory ; that is to 
say, ex parte tests will almost invariably be found to support the 
theory of the party making them. When both parties, however, are 
represented, the test is, as it were, submitted to cross-examination, 
and the resuit is apt to difïer from that of the ex parte test as wide- 
ly as the testimony of a witness given in an ex parte affidavit differs 
from the testimony of the same witness when subjected to cross- 
examination. If, then, we accept thèse open tests at their face value, 
we would hâve this startling resuit, if the statement of the patent as 
to the prior art be accepted, that it was therein the custom, instead 
of heating a tool to the température which would impart to it its 
greatest efficiency, to heat it to a point which gave it its least ef- 
ficiency, and this, notwithstanding the fact that from the earliest times 
ail workers in steels, from the village blacksmith up, were accustomed 
by the use of a file and by other means, to which référence will later 
be made, to ascertain when a tool had attained its greatest efficiency^ 
It is difficult to believe that the art made, and persisted in making, 
the worst possible tools that could be made from the steel at hand. 
Furthermore, the testimony shows that it would hâve been impossible 
to make an efficient cutting tool out of the chrome-tungsten steel in 
vogue for some years prior to the patent in suit at a température be- 
low those within the patent in suit. Such steels not only required, 
but in fact were given, a much higher température than that given 
to the old carbon and cast steel, and a much higher heat treatment 
than 1,735° named in the patent, as the highest of the températures 
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defining the breaking-down point. The art developed continnously 
along this line as the carbon constituent was reduced, and the tough- 
ening éléments were introduced into the composition of steeL 

No satisfactory basis appears in the record for the assertion that 
the patents in suit led up to or were the means of producing or intro- 
ducing the high-speed steels. On the contrary, such steels were de- 
veloped normally along lines laid down and recognized prior to thèse 
patents. The process of their development has always been graduai, 
but at the same time consistent and in a single direction, and may 
well be characterized as one of degree, and the same may be said 
of their treatment. To repeat, it seems idle to say, under the évi- 
dence, that the chrome-tungsten steel of the prior art could hâve been 
properly hardened at the same température as the carbon steel, or 
that the high-speed steels of the présent day could be as well harden- 
ed by applying to them the températures applied in the prior art to the 
chrome-tungsten steel of that day. As the carbon content has de- 
creased and the toughening éléments hâve increased, the steel has in- 
variably and necessarily received a higher beat treatment. 

The défendant has demonstrated, although the process of démonstra- 
tion may not be detailed at length, not only that there was no breaking- 
down point, as required by the patents, but also that steels of varions 
compositions and designed for varions purposes, including metal-cut- 
ting tools, were subjected in the prior art to températures ranging 
from 1,750° upwards. They bave shown that such steels were heated 
until they were file-hard, until the steel was covered with a heavy 
Ecale, and until its grain became coarse, as the patent states it will 
become under high températures. They hâve shown, furthermore, 
that it was subjected to bright red, yellow, yellowish-white, and even 
white beats. While this color nomenclature of beat températures un- 
doubtedly partakes somewhat of the personal équation of the ob- 
server, and bis location, and is, therefore, not altogether reliable, still 
it is established, to my entire satisfaction, by the testimony of wit- 
nesses, and by authoritative définitions and publications, that the 
bright cherry red of the patent indicates a température far above that 
therein assigned to it, and probably somewhat in excess of 1,800°, 
and that the shades of yellow, or orange, and of white are progress- 
ively higher, and equal or exceed the highest beat treatment of the 
patent. Furthermore, while pyrometrical measurements of beat were 
not in common use prior to thèse patents, nevertheless, from observa- 
tions since made by the use of the pyrometer, it has been demon- 
strated that the beat necessary to produce, in the steels with which we 
are dealing, the condition above referred to as file-hardness, scaling, 
and coarseness of grain exceeds 1,800° and cornes well within the 
terms of the patent. 

If the composition of steel were always uniform, the best beat treat- 
ment for that particular kind of steel, once ascertained, could safely 
be followed. But inasmuch as the compositions of steel are not uni- 
form but variable, and frequently unknown, it bas always been more 
or less a matter of experiment to ascertain the degree of beat requisite 
for their proper treatment, and it is this expérimental practice to as- 
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certain what, after ail, was merely a matter of degree, that preclndes 
ail possibility of invention in the patents. 

Turning now to the testimony bearing upon this point, we find that 
this is just what Mr. Fritz unmistakably meant when, in the passage 
from his testimony already quoted, he said that if he knew the composi- 
tion of Steel "he could generally tell pretty near what to do with it," 
and it is moreover', what, as a fact, he himself did whenever a new 
Steel came into his shop. This is apparent from the following questions 
and answers : 

"Q. When the Mushet steel flrst camé Into your shop, you tried It aud 
found out what you thought was the best method of treating It, did you? A. 
Yes. Q. And you could hâve done the same with any new steel whlch came 
into the shop, could you not? A. Oh, yes." 

Mr. Fritz testified in 1908, at which time he had been out of the 
business of manufacturing steel for 14 years, and hence was undoubt- 
edly testifying in respect of his method while in that business. In 
view of what he says, it must necessarily be inferred that, if any of 
the steels of later composition had come into use in his day, he would 
hâve had no difïïculty in ascertaining by experiment, as he had done 
with Mushet and other steels, the best method of treating them. It 
cannot be supposed for a moment that, if he had found a steel which 
did not properly harden at 1,550°, he would hâve been completely 
baffled and would hâve abandoned its use; on the contrary, his own 
testimony shows he would hâve experimented with it, and heated it 
until it did respond, and properly, to the treatment, and in pursuing 
this course he would hâve done, as we shall see, no more than othei 
practical men would hâve done, and uniformly did do, in the prior art. 

From the testimony of other witnesses directed to this point, but a 
few quotations will be made. The complainant's witness Moran, speak- 
ing of Crescent steel, testified as follows : 

"Q. And you say you never had any instructions as to the best beats at 
which to héat this steel for forging or hardening it? A. I never had. Q. 
You simply tried the steel yourself until you discovered what you thought 
to be the proper heat. Is that right? A. Yes, sir. Q. And I suppose in 
doing this you tried it at a number of difCerent beats to find out which was 
the best? À. Yes, sir. Q. And those trial beats would range, I suppose, 
from a low red up to a white, with sucb interniediate steps or beats as yov 
thought désirable? A. Yes, sir." 

The foregoing questions and answers related to experiments with 
steel made befote 1897. Mr. Unger, a witness for the complainant, 
and who was the assistant gênerai superintendent of the Homestead 
Steel Works, testified as follows : 

"Q. Mr. Hayes' experiments (Hayes was a youug man in the employ of 
the Crescent Stéel Company) consisted in treating difCerent lîinds of steel at 
difCerent températures to détermine whlch température would be the best 
for any particular kind of steel, did they not? A. ïhey did. Q. To what 
température did he carry his treatment in order to securô the résulta which 
he attained as stated by you in answer to X. Q. 51? A. His exi)eriments 
covered a range of température from a dull red to the fusing point of the 
steel. The best efflciency obtained on toois was when the tool had been 
heated almost to the fusing point." 

Complainant's witness, Mr. Hastings, also speaks of experiments 
with Mushet spécial steel at varions heaits from a good bright red up 
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to a bright yellow, although his conclusion was that he got better re- 
sults with that steel at a good bright red beat than at a bright yellow. 
Mr. Stafford, also a witness for the complainant, after stating that 
tool dressers would beat the steel to the température best adapted to 
obtain the desired results, proceeded as foUows : 

"Q. And expert tool dressers, flnally at least, as the resuit of expérience, 
would go to about the same point In this matter? A. I hâve found it uni- 
versally so; in fact, it would hâve to be so. Q. And that would be as the 
resuit of expérience based both on going over the desired températures and 
under the desired températures? A. At times. Q. And that applied general- 
ly to ail tool steels? A. Yes, very broadly. Q. And if, then, a new steel 
was Introduced of a différent composition from that before known, the tool 
dressers would hâve to work with this steel untll they found the température 
best adapted for that steel? That is correct, is it not? A. It is, but usually 
they follow Instructions given in drculars." 

And this expérimental method was substantially that actually em- 
ployed by the patentées in making their alleged invention, as will be 
seen by the f oUowing extracts from the testimony of one of them : 

"Mr. Whlte and I, having consnlted together, decided to make coniprehensive 
séries of experiments to détermine the effect upon the cutting speod of the 
tool produced by heating tools of tins make or Chemical composition at beats 
varylug ail the way from a black red up to the melting point. It was our 
original plan to beat thèse tools to températures varying about 50 degrees 
one from another throughout this range, and in order to carry out this séries 
of tests properly we decided to order a Le Chatelier pyrometer, or, more 
properly si)eaking, new wires for the Le Chatelier pyrometer, for they had 
one at the works at that time. 

"It took quite a number of days for this pyrometer to arrive at the works, 
and in the meantime we decided to take what may be ealled a iirelniiinary 
canter through this fleld by heating tooîs to successive températures through- 
out this range, and judging thèse beats merely with our eye, without the 
us_e of the pyrometer. 

"Ail of this make of tools — namel.y, those of the chemical composition referred 
to above — had been marked with the letter 'L' to distinguish them from other 
makes. Four of thèse 'L' tools were freshiy forged by the blacksmith shop, 
and then stamped successively as follows: L . L . . L . . . aud L . . . . 

"Thèse tools were then successively heated at beats between a lu-ijrht cherry 
red and a bright yellow beat. L . being heated at a cherry red, L . . . . 
at a bright yellow beat, and the intermediate tools to beats intormediate 
between thèse two points. ïhese tools gave, when used in the exjierimental 
lathe, successively higher cutting speeds, L . giviug the lowest cutting speed, 
and L . . . . the highest. 

"On October 31, 1898, tools treated as above described were run for the 
first time, and the final results obtained, more particularly with L . . . and 
h .... , were so remarkable in their nature as to represent the flrst discov- 
ery of the new property In cutting tools which constitutes the subject of our 
patents." 

AU of the foregoing testimony was given by witnesses for the com- 
plainant. Other of its witnesses, and nearly ail of the witnesses for 
the défendant, hâve testified to the same eiïect. In addition, there are 
a number of extracts from varions publications of recognized authority, 
showing that what has been ealled in this case the "try it and see" rule, 
was well known and observed in the prior art. Of the several publica- 
tions just referred to, a passage is extracted from the Journal of the 
Iron and Steel Institute : 

"Before forging and tempering any steel tool, the best température for 
heating the particular steel should be exactly determined. This may be easily 
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and rapidly done by forging a bar 0.6 Inch square, notchlng It sllghtiy at 
0.6 Inch from one end, and making ten other notches at equal distances along 
the bar. This bar Is then placed In tbe forge fire, so that the flrst notch Is op- 
posite the tuyère, and is heated at flrst gently t» a cherry red, and then 
with iuereasing blast, until the end is white-hot and throws off sparks. The 
rest of the bar then shows a graduai diminution of température between the 
successive notches. It is then rapidly plunged into fresh cold water and 
tried with a file. A point will be found in the bar that Is softer than 
either end, and by repeating the expérience under similar conditions, the 
température of this point may be observed and taken as the point to which 
heating should be carrled in order to obtain the best results In the hardening." 

In the same line is an extract from a paper read by one Oscar Harm- 
er, before the London Association of Foremen, Engineers and 
Draughtsmen, and which appéared in Industries and Iron, in the issue 
of March 23, 1894, in which, speaking of the advantages of gas fur- 
naces for hardening steels, he said that : 

"He had found a large proportion of the failure of large cutters due to 
the improper nianner In which they had been heated, and considered that in 
designing heating furnaces four principal features ought to hâve considéra- 
tion: Flrst, it is of the utmost Importance that the beat be under perfect 
control, as some steel must not be heated more than from 1,350° to 1,400°, 
whilst other steel will not harden at ail unless it is at 2,000° Fahrenheit, 
the range of color between thèse beats belng from duU red at 1,350° to 
dark orange at 2,000°." 

It has aiready been stated that there existed in the art no such thing 
as the breaking-down point of the patents in suit ; also that it was the 
common practice in the art to beat alloy steels, like those of the patent, 
to a point far exceeding the alleged breaking-down point; and, fur- 
ther, that there was a custom, wel! recognized and generally applied in 
the art, of testing new steels to beats nearly or quite up to the melting 
point, and that this method was substantially that pursued by the pat- 
entées in making their supposed invention. In view of thèse findings, 
it is impossible to see what of novelty and invention there was in what 
they did. Others were doing, and had donc, the same thing. That 
they, by means of spécial apparatus, more careful or différent treat- 
ment, perhaps, and under highly favorable conditions, should hâve suc- 
ceeded at one of the best equipped shops in the country in producing, 
if they did, somewhat better tools than others produced, is neither in- 
vention nor évidence of invention. 

Several instances of alleged prior public use and anticipations of the 
patented method are set forth in the record, most of which are both 
pertinent and important, in view of the fact that the patents are for a 
method of tempering steel. Nevertheless, a désire to keep this opinion 
within reasonable bounds will permit only a brief considération of a 
single one, that known as the "Crescent pubhc use." This use was 
carried on at the Crescent works of the Crucible Steel Company of 
America, and is testified to by seven witnesses. The period of the al- 
leged use is defined with accuracy ; that is, with such accuracy that 
there can be no reasonable doubt that the use prevailed for more than 
two years prior to the time when application for the patents in suit 
were filed. The steel there treated was chrome-tungsten steel of a 
composition within the terms of the patent. It was treated for tool 
Qitrposes, and so tested as to leave no room for doubt that it was uni- 
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formly subjected to températures which exceeded not only tlie break- 
ing-down point of the patent, but in many cases the highest beat sug- 
gested in the patents. It was without question the high beat treatment 
of the patents. The witnesses who testified to this use are practical men 
who hâve for a long time been engaged in the manufacture of tool 
steels and tools, and the standing and integrity of several of tliem are 
vouched for by a number of the complainant's own witnesses. The 
patents in suit are method patents, and the question — and this cannot 
be too carefully noted — is not whether the Crescent people made as 
good a tool as the complainant made under the patents, but whether, 
in making similar tools, they pursued substantially the same method. 
Unless human testimony is to be ignored, I fail to see why the facts 
developed by thèse witnesses do not show prior public use of the meth- 
od of the patents in suit. Some attempt was made to break down this 
testimony, but, in my judgment, it signally failed. Moreover, the com- 
plainant insists that the use was not pubhc. It is shown, however, to 
hâve been the uniform and systematic method of steel treatment fol- 
lowed in the Crescent works for a number of years. The employés 
ail knew of the method pursued, and there was never, at any time, 
any injunction of secrecy placed upon them; the only possible sugges- 
tion of secrecy lay in the fact that the gênerai public was not admitted 
to the works without a permit from the office, but this was done to 
avoid the risk of accident, and is a rule commonly enforced in factories. 
Such a restriction is not inconsistent with a public use. Nor does the 
testimony of the witnesses as to the Crescent use, including, as it does, 
the degree of beat to which steel of the composition of the patent was 
uniformly subjected at that plant, and the method of treatment there 
pursued, rest solely or chiefly upon color définition, although that 
class of testimon}' shows that the steel was heated to a yellow and in 
some cases to what is called a full yellow beat. But beyond that, the 
witnesses ail state that the tools were made file-hard ; or in other words, 
that the steel had been heated to so high a température, and was so 
hardened thereby, that it could not be marked or scratched with a file ; 
further, that the steel was heated to a free scaling beat or to a yellow 
scaling beat, which the weight of the testimony shows to bave been 
considerably over 1,800°, and also that the excessively high beat treat- 
ment pursued was manifested by a coarsening of the grain of the steeL 
Furthermore, it appears that the Crescent steels, after treatment, were 
submitted to still another test known as the "blue grinding test," by 
which it was demonstrated that the tools thus treated would not give 
way when heated by friction, even though the friction were carried to 
an extent which would color the sharpened edge of the tool to a blue. 
Thèse physical manifestations, peculiar to steels which bave been high- 
ly heated, speak more loudly and convincingly than could any mère 
color indications. Again, not only was it recognized in the art that 
file hardness, free scaling, and coarsening of the grain could only be 
produced by exceedingly high températures, but by the subséquent use 
of the pyrometer it bas been established, as already mentioned, that 
such conditions happen, and can happen, only when steel bas been 
heated to températures well within the patents. It is difficult to see 
how the Crescent use can be ignored. The facts are clearly shown, are 
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not incredible, but in entire accord with much other testîmony, and the 
•witnesses are unimpeached. 

As above stated, other prior public uses and anticipations hâve been 
set up, which, for the sake of brevity and not because they lack sup- 
port, will not be discussed. They hâve, however, been considered ; and 
it is only after a careful review of the entire case that I hâve reached 
the conclusion that the patents are invalid. The patentées did only 
what a multitude of others were doing. AU alike experimented along 
similar lines with the same object in view, and obtained results, which 
at the most, difïered only in degree. There is so much testimony sup- 
porting this view that the opposing testimony is, in my judgment, com- 
pletely overborne. 

No small part of the complainant's testimony has been offered for 
the purpose of showing the utility of the patents. Several of its ex- 
perts in their testimony hâve read into the record highly laudatory ex- 
tracts of articles relating to them from varions publications. So much 
store has been set upon thèse that, with few exceptions, they appear in 
the record at least twice, and one of them three or four times. Such 
matter, if it were évidence at ail, would be évidence of a low order. 
But upon what theory can it be regarded otherwise than as hearsay 
évidence? It iS not known, in any légal sense,'why the articles were 
written; who inspired them; who was their real author; what the 
source of his knowledge, or anything of his integrity, réputation, or 
expérience. Thèse are but a few of the many queries which instantly 
suggest themselves. It was hearsay testimony, and was not purged of 
that vice by being filtered tlirough the mouth of an expert. If the au- 
thors knew anything of value concerning thèse patents or their utility 
they should bave been produced, and the source and accuracy of their 
knowledge tested in the usual way. Moreover, it should be noted that 
with two or three exceptions ail of the articles, from which only por- 
tions hâve been culled, were written after this suit was instituted, and 
that a large niajority of them first appeared in foreign countries. The 
importance of having the entire articles presented, instead of extracts 
therefrom, is well illustrated by a brief examination of the Franklin 
Institute articles, in the first of which the f ollowing statement appears : 

"In the opération o£ the Taylor-White process apparatus is employed by 
means of which températures can be controlled within very narrow limlts, 
which accounts for the uniformity of results obtained with the tools treated 
by this process. * * • This apparatus ofCers the still further advantage 
of hardenlng and tempering ail classes of earbon steels, such as ordinary 
tempered tools, taps, reamers, milllng cutters, etc. By careful opération 
of the process the best températures at which to harden and temper are sooii 
learued, which will insure a unlformity never before attained in thèse tools." 

And quoting from the second article, we hâve this statement : 

"One of the Chief claims made by Messrs. Taylor and White is the great 
unlformity obtained by their process, which makes it possible to ruu every 
tool to a very high efflclency. This unlformity is obtained by the apparatus 
employed, by means of which remarljably close températures can be ascer- 
tained. * * * The great interest which their work awakened in the engi- 
neering world was largely due to Mr. Taylor's System of controlling the 
men at Bethleherù Steel Works, which made it possible to run every machine 
to a much higher efBclency than has heretofore been thought of." 
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At another place in this latter article it is said: 

"We think that the great stress should be laid on the apparatus." 

Irregularity in the hardness and durability of the tools, and particu- 
larly in their capacity to remain efficient at high working températures, 
caused by their use in cutting metals, is noted by the patent as existing 
in the prior art, and it was the object of the patents to overcome this 
uncertainty and make the tools uniform in their opération. Mr. Tay- 
lor, one of the patentées, in his testimony and also in his article on 
Steel, has dwelt at length upon this same advantage, yet it would seem, 
f rom the above quotations as well as by other évidence, that whatever 
advance has been made in this direction has been by means of ap- 
paratus or shop facilities, and methods not at ail involved in the pat- 
ents. This disclosure might not hâve been made, or so completely 
made, if the Franklin Institute articles had not been offered in évidence 
in their entirety. 

The évidence also discloses that numerous shop rights or licenses 
had been granted to various parties in this country, and that the foreign 
patents embracing the same invention hâve been sold for large sums 
of money. An analysis of the testimony upon this point will show, 
however, that with the shop rights and licenses, and included in the 
considération paid therefor, were licenses under various other patents 
for furnaces and other apparatus used in the practice of the patented 
process. Hence is does not appear what profit has been derived from 
thèse patents, and it is quite possible that the testimony, showing that 
the real merit and main value of the method lie in the apparatus, is 
true. Again, in this connection it is remarkable that so much testimony 
should hâve been given up to laudatory articles and statements, and so 
little to the testimony of the licensees under the patents, who must hâve 
known of their practical utility if it existed. Furthermore, it appears 
that the foreign patents upon this invention granted in England, 
France, Germany, Austria, Switzerland, and Belgium hâve ail been 
allowed to lapse by their owners for nonpayment of annuity fées or 
taxes. Then, too, Mr. William Metcalf. one of the authorities quoted 
by one of the complainant's experts, while in a measure praising the 
patented method, nevertheless has this to say in the course of an article 
published in the issue of the American Machinist for July 21, 1904 : 

"This process consisted lu heatlng a tool excessively hot and coollng it by 
successive stages, producing a tool that would eut at enormous speed foi- 
métal work, and take off chips that developed enough beat to glue them. The 
process was patented, and therefore it is not necessary to go Into a long 
explanatiou hère, especially as it has been superseded. The process seems 
to hâve been uncertain ; that is to say, when a tool was handled just right 
it produced results that were wonderful, and when the manipulations were not 
exactly right the results were nil." 

What appears to be an attempt to unduly magnify the alleged in- 
vention may be found in the évidence of one of the patentées, from 
which it appears that although the discovery of the patent and the one 
upon which it mainly rests, namely, the heating of tool steel beyond 
the alleged breaking-down point, was suddenly discovered by the pat- 
entées after a limited experiment with four tools by heating them to 
yarious températures, nevertheless, in order to perfect the invention, 
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the patentées, as he says, subsequently performed over 16,000 experi- 
ments, covering a period of 8 or 9 months, at a cost of somewhere be- 
tween $50,000 and $135,000. How or why thèse numerous, protracted, 
and expensive experiments were necessary, if the invention résides, as 
it did, and as the patent substantially says it did, in simply heating a 
pièce of steel above the breaking-down point — that is, to a température 
of 1,725° or upwards — it is impossible to discover from the évidence 
with any degree of satisfaction. Mr. Taylor, one of the patentées, 
however, says such tools, to be successfully used in the machine shop, 
must be of uniform quaUty, and that the experiments were ttndertaken 
with that object in view; but the case fairly shows that whatever of 
tiniformity was attained was attained by apparatus or methods or treat- 
ment outside of the patents. That spécial treatment was given to the 
complainant's tools is apparent from the testimony of the complainant's 
expert, Prof. Denton, already referred to, who, in speaking of the 
treatment that its tools known as "T-8" received, says : 

"That it was heated to the crumbling point and then plunged in a lead 
liath at 1,150° for four minutes ; that it was then burled in dry quielîlinie 
overnight; that it was then preheated three minutes on the franieworlv of 
the lead bath, then plunged in the lead bath for ten minutes ; then buried in 
the lime and allowed to beconie cold ; then ground for test in the lathe, 
where it was run twenty minutes successively 60, 70, 75, 80, aud 85 feet per 
minute." 

The patent does not disclose any such treatment, indeed, several of 
the steps are not even referred to therein. It should be stated that the 
tool above specified .was introduced in évidence apparently for the pur- 
pose of parrying the effect of the file-hard test, proved by the défendant 
to be one of the methods which indicated the high températures to 
which metal-cutting tools were ordinarily heated in the prior art, by 
showing, as the complainant asserted, that tools prepared after its 
method were not file-hard. Instead, however, of proving this, it show- 
ed that the method of the patent in making the tool was not followed. 

The case, then, may be summarized as follows : The prior art was 
radically différent from what the patent would lead us to believe. 
There was no such thing known to the art as a "breaking-down point" ; 
on the contrary, it is established that given a new steel, particularly 
if the composition were unknown, it was customary to experiment with 
and test and try it, and thereby ascertain the best method of treating 
it; that, in pursuing this course, the method of the patent was sub- 
stantially followed, and températures as high as any mentioned there- 
in, or higher, were, not in isolated cases, but in ordinary practice, re- 
sorted to. • Moreover, as a matter of fact the patentées themselves, in 
making their alleged discovery, simply adopted the expérimental rule 
which other workers in the art both before and since adopted and used, 
and if, in the race, the patentées hâve surpassed others, it has not been 
through novelty of procédure, but by means of spécial facilities, ap- 
paratus, and methods not embraced in the patents. 

Thèse patents in principle are not unlike the one considered and held 
invalid by the Circuit Court of Appeals for this circuit, in Brady Brass 
Co. v. Ajax Métal Co., 160 Fed. 84, 87 C. C. A. 240, which turned up- 
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on the existence or nonexistence in the prior art of a "critical point." 
The first of the headnotes to that case is as f ollows : 

"A mère différence in the proportions of the constituents of an alloy, how- 
ever useful the result may be, does not entitle the originator to the monopoly 
of a patent, where such resuit was reached gradually by continued expéri- 
mentation by the patentées and by others, ail leading toward the same pro- 
portions, and the final product differs from those of the prior art only in 
degree." 

It is with regret that, before closing, I feel constrained to give ex- 
pression to the following criticism. The complainant's case, aside from 
the testimony of its expert witnesses, rests in no small degree upon that 
of a vvitness who, in the first instance when called by the défendant, 
showed a laci< of memory, and an unwillingness to testify, as to matters 
concerning which it would seem as if he must hâve had more knowl- 
edge than he chose to reveal. However, when this same vvitness was 
called by the complainant, a marked improvement in his attitude and 
memory is noticeable, and he became a mainstay of its case. The rec- 
ord discloses, and it is undisputed, that not only this witness, but an- 
other important one, refused to testify for the complainant, until after 
it had entered into an agreement with them by which, in considération 
of their testimony, if the patents in suit were sustained, they were to 
hâve licenses thereunder. The testimony of witnesses whose compen- 
sation is contingent upon the success of the party in whose behalf they 
testify, whose contingent compensation is furthermore an interest in 
the very subject-matter of the litigation, who refuse to testify until 
after such contingent considération is promised, who thereupon testify 
pursuant to the arrangement, and subsequently demand and accept such 
contingent compensation, cannot but be impaired. Nor is this ail, for 
the first of the witnesses referred to, in the first instance, demanded a 
pecuniary considération for testifying, which he admits he regarded 
as prohibitive, while the second threatened to withdraw his testimony 
because of some delay in the delivery of the license which he was to 
receive as compensation. It is not merely that such witnesses are 
interested, for that does not fully express their status; it is rather the 
character of their interest and the method of its acquirement; they 
dickered with the complainant for an interest in the res as the condition 
of their testifying. Their compensation, so far as they knew, was dé- 
pendent upon the strength of their testimony, and they had every in- 
ducement to make it effective. Furthermore, when testimony is first 
bartered for by a complainant in a court of equity, under circumstan- 
ces like the above, and the testimony given pursuant to the bargain is 
accepted and used, not only its équitable standing, but the strength of 
its case, is likewise impaired, for the suggestion will not down that, 
if some witnesses hâve testified under such an arrangement and for 
such a considération, other witnesses in the case may hâve done the 
same thing. If testimony of this character is acceptable upon the 
equity side of the court, it is not improbable that we shall soon hâve 
witnesses testifying in damage cases upon the law side, upon contin- 
gent fées of 5 per cent, or 10 per cent, of the amount of the verdict. 
Conduct of the character above outhned, if not contrary to public pol- 
icy, is certainly near the border line. 
166 F.— 57 
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It is needless to discuss the second patent; it is so involved in the 
first that it must fall with it. Both are invalid. 
The bill of complaint will be dismissed with costs. 



GEORGE A. OHL & (X). v. FALSTROM & TORNQVIST (X>. 
(Circuit Court, D. New Jersey. January 28, 1909,) 

1. Patents (§ 328*)— Infbingement— Bbake for Oornice Machines. 

The White patent. No. 427,025, for a brake for cornice machines, con- 
strUed, and held not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 32a*] 

2. Patents (§ 328*)— InfriNgement— Power Press. 

The OM patent. No. 679,031, for a power press espeeially adapted for 
bending métal, construed, and lield not Infringed. 

[Ed. Note. — For other casée, see Patents, Dec. Dig. § 328.*] 

3. Patents (§ 236*)— Infbingement. 

One rightfuUy uslng a machine for a few weeks or months does not be- 
come an infrlnger solely because the machine during such rightful use, 
and beeause of it, became slightly worn so as to brlng a part within the 
terms of a patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig, § 236.*] 

In Equity. 

Hector T. Fenton, for complainant. 

Russell M. Everett and I^eo J. Matty, for défendant. 

CROSS, District Judge. The bill of complaint is founded upon two 
patents owned by the complainant, the first of which was issued April 
29, 1890, to James White, assignor to the Vulcan Company, for a brake 
for cornice machines, and is known as No. 427,035. The second, No. 
679,031, fora power-press, was issued July 23, 1901, to George A. Ohl. 
Sr., George A. Ohl, Jr., Frederick W. Theberath, and August A. Berg- 
hof, assignors to the complainant. The first of the patents contains the 
following claim only: 

"The comblnation, with the pulley-shaft, and elutch-pulley, of a treadle to 
actuate the clutch, a sprlng to hold the clutch normally disengaged, a frictlon- 
wheel upon the pulley-shaft, the carrier, c, mounted movably in the socket, d, 
and holding the brake-block, b, adjacent to the friction-wheel, and the cani, e, 
and lever, p, connected with the treadle by the irod, q, ând operated as shown 
and deseribed." 

This patent, which it is claimed is infringed by the defendant's ma- 
chine located and in use in its business at Passaic, N. J., expired four 
days after this suit was commenced. The application as originally 
made contained two clairns, the first of which, containing no référence 
to the cam, e, was stricken out because as to that claim the examiner 
found no invention over prior patents No. 278,601, to Rohde, and No. 
365,439, to Kasey. The action of the examiner in that respect was ac- 
quiesced in by the applicant, and the patent as allowed contained but 
the one claim above set forth. The claim stricken out and the one al- 
lowed were so much alike, except for the présence of the cam, e, in 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the claim allowed, that that élément must be taken as its distinguishing 
feature, and the one which procured the allowance of the patent. This 
conclusion, moreover, is in accord with the testimony of defendant's 
expert. Such being the case, the defendant's device, because it has no 
cam, does not, in niy judgment, infringe the patent in question. This, 
however, is a disputed point. It is true that a certain diagram of the 
defendant's brake, prepared by one of the complainant's witnesses, 
shows mechanism not unlike a cam, but in rebuttal the défendant pro- 
duced and offered in évidence the brake-lever itself, which upon in- 
spection discloses nothing of the kind. As the defendant's expert says : 

"The movement of a cam is always around or partlally around a center. 
* * ♦ A pièce of mechanism having this rotary or partially rotary motion, 
and which by its rotary or partially rotary motion transmits motion to anoth- 
er élément by decreaslng or increasiiig the distance of this other élément from 
the axis of the cam, aets like a cam, and is a cam." 

The defendant's brake is substantially like those in the prior art, 
which were cited as anticipations of the patent in suit. An inspection 
of the defendant's brake-lever and of the adjustable screw-head against 
which it acts discloses no cam movement. A worn place, constituting a 
very slight dépression, appears on the upper edge of the lever bar 
where it engages the head of the screw, and at one side of this de- 
pression, for a limited space, the métal has a bright appearance, show- 
ing that the head of the screw had not at ail times contacted with the 
edge of the lever at precisely the same point, although the dépression 
shows that for the most part it had ; but whether the contact took place 
at the point of dépression or by its side, the screw-head was always, 
at the time of contact, at a right angle to the plane of the lever. The 
lever of the brake of the defendant's machine, as also of that shown 
in the Kasey patent, was not placed horizontally, hence the head of 
the adjusting screw, standing perpendicularly as it did, could not con- 
tact therewith at a right angle. To remedy this, a slight wedge-shaped 
eut was filed in the upper edge of the lever, so that the base-line of the 
eut would présent a horizontal surface to the screw-head. This eut 
toward the pivoted end of the lever terminated in an upward curve, 
and this it is that gives whatever plausibility there may be to the alléga- 
tion that there is a cam in the defendant's device. Had that eut ter- 
minated in a right angle, as it might just as well hâve done, ail appear- 
ance of cam-action would hâve been avoided. This curve at the end of 
the eut on the edge of the lever, were it brought in contact with the 
rounded screw-head, might justly be claimed to impart a cam move- 
ment, but it does not, as a matter of fact, engage at ail with the head of 
the screw; on the contrary, the lever at that point, because of the eut. 
présents a horizontal surface to the screw-head. The diagram offered 
on behalf of the complainant, and intended to show cam movement in 
the defendant's device, is, when compared with the device itself, so 
exaggerated as to be misleading, and serves to draw in question the 
fairness and reliability of the witness who made it. It should be added 
that the Rohde patent shows a brake-lever contacted with a round- 
headed screw for the very purpose, as therein expressly stated, of 
avoiding friction, so that in this respect also the défendant merely fol- 
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lowëd what was old in the art. The patents cited against the daim 
of the patent in suit, wliich was disallowed, would unquestionably hâve 
bàrred the défendant from procuring a patent on its brake, had it so 
attempted. 

Turning now; ito patent No. 679,031, the second in suit, we find the 
following gênerai description of the invention set f orth by the patentées 
in the spécifications: 

"This Invention bas référence generally to improvements in tliat class of 
power-presses which are eniployed for the piiriwse of bending métal, or for the 
purpose of corrugating. crimping, or squeezing together slieet métal, or for 
the working of other materlals. 

"The présent invention, therefore, has for its principal object to provide a 
power-press of a novel design whlch is especially adapted for bending métal, 
embodylng in the construction of the machine features whlch will admit of 
a very wlde range of work to be performed on the machine, the press belrig 
especially eonstructed for the purpose of makiug métal cornices. 

"A further object of this Invention is to provide a large and povi'erful press 
whlch shall be very simple in its construction and opération, the operatlng 
mechanism thereof being coutrolled by a foot-treadle and liuk-motlon working 
a f riction-clutch for rotating the main or pinion shaft of the machine and hav- 
Ing a brake upon the pinlon-shaft whlch effectually places the sllde or ham- 
mer of|the press under perfect control of the operator at ail times, whereby 
the slide or hammer can be stopped at any part of its stroke. 

"A further object of this invention Is to provide an improved and tjuick ad- 
justment of the slide or hammer by meahs of a 'frog motion,' whlch is actuat- 
ed from a haud-lever and a pulley arranged upon the shaft or spindle bearlng 
the frog motion, whereby two or more pitmen and eceentrlcs, Which produce 
a reciproeatory motion of the sllde or hammer, can be slmultaneously adjust- 
ed and the movable parts of the machine stlll maintained In their perfect 
allnement." 

The patent contains SI claims, but it is unnecessary to set them forth. 
The answer admits, as did counsel upon the argument, that the defend- 
ant's power-press in many respects embraces features Hke those of the 
patent. The main défense is that the patentées, the predecessors of 
the complainant corporation, and now interested in it as stockholders, 
made and sold, more than two years prior to the application for the 
patent, several machines, ail of which embodied some, and one or two 
ail, of the patented features, or, at least, ail that the défendant has 
adopted and embodied in its machine. Another défense set up, but 
which, in the view I hâve taken of the case, it will be unnecessary to 
consider, is that the patentées were not in fact joint inventors within 
the meaning of the statute. Application for tire patent in suit was 
filed March 5, 1901, and the évidence shows that seven presses ;:au been 
made and sold by the patentées prior to that time; the first of them in 
1893, and the last in 1898. It is true there is some discrepancy in the 
testimony as to the exact dates when the several machines were built 
and sold, but that is immaterial, since the évidence satisfactorily shows 
that they were ail built considerably more than two years prior to the 
filing of the application for the patent now under considération. The 
évidence: was more particularly directed to, and the stress of the argu- 
ment laid upon, the earlier presses which are known in the case as the 
Westergren 13-foot press, and the Westergren 10-foot press. The for- 
mer was built and sold to Mr. Westergren in 1895, and the latter in 
1898, and both of them were subsequently and continuously used by 
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him in his business at Jersey City, N. J. It appears by the évidence 
that presses of the character involved in tliis controversy, weigh from 
9 to 14 tons, and it is apparent that because of their great weight they 
could not be produced in court ; hence it is that their appearance, de- 
sign, andjnethod of construction hâve necessarily been shovvn by means 
of certain photographs and drawings, which were produced and prov- 
ed. The drawings, for the most part, relate to the Westergren 13-foot 
press ; they are drawn to the same scale as those of the patent, and the 
several parts are likewise numbered to correspond therewith. Thus 
comparison between them is rendered easy and accurate. They were 
prepared by a mechanical engineer directly from the Westergren press, 
and seemingly disclose accurate and careful work. A comparison of 
diem, with the drawings of the patent in suit, not only as a whole, but 
part for part, and combination with combination, shows, except in 
some minor détails, which will be referred to later, remarkable sim- 
ilarity. Only a close and careful inspection will enable the nonexpert 
eye to note any ditïerences. No attack is made upon the authenticity 
or correctness of thèse drawings, and it satisfactorily appears that they 
are a faithfui reproduction of the Westergren 13-foot press, as it ex- 
isted at the time they were made. Nevertheless, the complainant cori- 
tends that material altérations hâve been made in that press since it 
was sold to Mr. Westergren. This point will be considered later. As 
already intimated, if the claim of the défendant as to this machine is 
true, it clearly anticipâtes substantially ail of the improvements of the 
patent. 

In considering the question of the likeness or unlikeness of the ear- 
lier presses to the patent in suit, it should be particularly noted that the 
testimony of the complainant's expert has no bearing whatever, as he 
admitted that he had no acquaintance with the prior art, and his testi- 
mony was accordingly limited to a comparison of the defendant's ma- 
chine with the patent in suit. On the contrary, the defendant's expert, 
after an examination of the Westergren presses, and the photographs 
and drawings thereof, and of the other earlier presses in évidence, and 
the prior art in gênerai, carefully went over each claim of the patent 
under considération and showed wherein it was, in his opinion, antici- 
pated by the prior art, and then summarizes the évidence, in which he 
is uncontradicted, in the following language : 

"I hâve shown that ail the features set forth, Illustra ted, and elaimed in 
the Ohl et al. patent In suit, with the exception of the abutments, 84, on the 
top crosspieee, are old in the Westergren 13-foot machine, and that the West- 
ergren machine differs only from what is shown, deserlbed, and elaimed in the 
patent in suit in regard to thèse abutments and a few détails in Connecting 
rods for transniitting motion from the foot treadle to other parts, particularly 
the brake and clutch on the main shaft. 

''I hâve shown that the use of the cam Is not found in defendarjt's machine, 
but that défendant uses devices liké those shown in patents issued prior to 
the Wliite patent in suit, namely, the cam, and that defendant's machine does 
not coDtain the essential and vital features of the White patent, a feature 
whicli alone made the issuanee of the White patent possible. * * * 

"I hâve stated that ail the features set forth, illustrated, and elaimed in the 
Ohl et al. patent are found in the Westergren 13-foot machine, with the ex- 
ception of the abutments on the top crosspieee, which are marked '84,' are 
not found in the Westergren 13-foot machine, but thèse abutments are found 
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in the Rlngle maîchine, and In the Bllss and Stlles & Parker press catalogues. 
The Ringle machine I refer to Is the one illustrated in photo No. 1 of the 
'I>efendant's Exhlbit EIngle Hand-Power Press,' and also In Photo No. 2 of 
the same press. 

"I also omitted to state that whlle the frog motion and the lever connections 
between the treadle, clutch, and brake in the Westergren 13-foot machine are 
not absolutely Identlcal wlth those of the patent in suit to Ohl et al., I should 
have also stated that this frqg motion and the lever connections between the 
treadle; elutch, and brake of Ohl et al. patent in suit are found in the West- 
ergren 10-£oot machine." 

The distinction that he notes in the last paragraph of the quotation 
in respect of a shght différence in the lever connection need not be 
considered further, in view of the fact that, as already sliown, the de- 
fendant's brake does nôt inffinge the White patent, and, since it doe.s 
not infringe that patent, it cannot this, which likewise has a cam- 
shaped link, 63, with a cam-head, 64. There are also other différences, 
which, however, under the circumstances, need not be considered. 

Turning to the frog motion it is, as defendant's expert says, shown 
in the same form and combination in the Westergren 10-foot press, 
and also in the Westergren 13-foot press, with this différence, that in 
the latter there are three gears instead of two. The testimony, how- 
ever, discloses that the third gear in the Westergren 13-foot press was 
due to an error of distances between centers, from which mistake 
arose the obvious necessity of inserting another gear to cover the in- 
creased distance, and permit the pinions properly to engage, and that 
it was easier to do this than it was to lessen the distance between the 
centers. There is no invention, however, in merely. adding or taking 
away a gear. New Departure Bell Co. v. Bevin Bros. Manufactur- 
ing Co., 73 Fed. 469, 476, 19 C. C. A. 534. 

What the defendant's expert, in the extract from his testimony above 
made, has called abutments on the top crosspiece, are elsewhere spoken 
of as "depending bearings," and are identified on the patent drawings 
by the number "84." Thèse beàrings, however, appear in the Ringle 
hand machine, and in the Stiles & Parker catalogue of 1890, and in 
the Bliss catalogue of 1894. Thèse exhibits show central half beàrings 
depending from the top leaf of a press, and engaging the upper side of 
a rotary shaft carrying eccentrics to exert pressure. The function of 
the depending or half bearing is the same in the exhibits as in the pat- 
ent in suit; they were obviously inserted to prevent any upward spring 
or bend of the shaft, and could have no other function. There certainly 
would be no invention involved in constructing t\V0 of thèse beàrings 
upon a longer shaft, vvhen it was old to have one upon a shorter shaft, 
as in a hand press. Indeed, there is much doubt whether the idea, if 
original, would involve invention, for it would seem as though a skilled 
mechanic, if he found a tendency in a shaft to spring or bend upward, 
would stiffen it by inserting a brace of this character just as naturally 
as he would place a similar support underneath a shaft if he found 
it inclined to sag. But this question need not be pursued, since, as has 
been shown, the idea was old in the art, ând gains nothing by the al- 
leged combination. The only différences between the presses manu- 
factured by the coniplainant, and which constitute to a great extent the 
prior art in this case, and the press described in the patent in suit, so 
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far as testified to by the defendant's expert, hâve thus been considered. 
Turning now to the testimony of Mr. Ohl, Jr., one of the patentées, 
it will be found that, in response to a question by his counsel asking 
him to name some of the leading features of the improvements in his 
patented press as compared with the early six or seven presses, he 
says : 

"Of ail the earlier presses which refer to those made before March 14, 
1889, none of tliem had the depending lug to support the main shatt, 68, of 
the Ohl patent. The Ringle press had no vises to grasp the top die, and this 
die was held to the slide or hammer by means of bolts. The other earlier 
presses made before March 14, 1889, had vises to hold the top die, but the 
die was rigidly held to the slide or hammer without any means to supply lost 
motion, and the riglit and left vise screws had no lost motion. The Ringle 
press had no 'frog motion,' and the ad.lusting device was operated by means 
of a stralght and cross belt ; the Machwirth press the same ; the Badger press 
the same, wlth additional bevel and spur gears ; the Seton press had four 
gears and a frog lever on the right-hand side of the machine, and three ad- 
ditional gears on the left-haiid side of the machine, making seven gears in 
ail, and an entirely différent device than that shown in the Ohl patent. The 
Westergren 13-foot press had four gears in the frog motion, and the Wester- 
gren 10-foot press had a différent design of eccentrlcs, eccentric straps. The 
bottom of the bevel gear and the spiders were différent." 

Later in his testimony he specified, as an additional improvement, 
openings in the housings for the removal of the work and dies. The 
foregoing are ail of the material dififerences that he or any of the oth- 
er patentées were able to point out between the prior art and the patent 
in suit. Those of the depending or half bearings and the three gears 
in the frog motion hâve already been considered and disposed of. Of 
those remaining which require considération the first has to do with 
what is called the means for supplying lost motion. 

It is admitted that the Westergren 13-foot press, as now constituted. 
shows the same method of supplying lost motion that is claimed in the 
patent, but the complainant insists that the device was inserted and oth- 
er changes made since the grant of the patent. Each of the parties 
has offered considérable testimony upon this point, which, in my judg- 
ment; is the only one upon which there can be any reasonable doubt 
that the 13-foot press is not now in the same condition that it was 
when sold to Mr. Westergren. In ail other essential respects, out- 
side of repairs, the testimony establishes conclusively that the press 
is now as it was then. In considering the weight of the testimony 
and the credibility of the witnesses, one cannot but be influenced by 
the fact that the patentées, in applying for their patent, claimed ail of 
the alleged improvements as new, when beyond controversy they must 
hâve known that ail or nearly ail of them were old ; for it must not 
be forgotten that the earlier presses had been made by them or under 
their supervision, and that their éléments and combinations were 
consequently familiar to them. As against their testimony, we hâve 
that of two witnesses who were in the complainant's employment while 
the Westergren 13-foot press was being built, but who left such em- 
ployment before its completion, one of them going with Mr. Wester- 
gren and the other to a différent employment. Subsequently, how- 
ever, in 1900, and shortly before the patent in suit was applied for, 
thèse men jointly engaged in the business of manufacturing presses, 
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and thereafter built the defendant's alleged infringing press. It seems 
not altogether improbable that it was their engagement in a similar 
business with that of -the patentées that suggested to them the ad- 
visabiHty of procuring a patent, which, judging frôm the lapse of tirfie 
since they began the manufacture of such presses, was apparently an 
afterthought. Admitting, as we must, that the two witnesses just re- 
ferred to, as well as thé patentées, are interested, there still remain 
three or four other independent witnesses, including Mr. Westergren, 
who swear that apart from repairs, which do not relate to the ques- 
tion under considération, the 13-foot press is now just as it was when 
Mr. Westergren purchased it of the complainant. No reason appears 
why thèse witnesses should be biased ; yet if this press was, after its 
purchase, substantially reconstructed as the qomplainant contends, 
they must be that or worse, for it seems impossible that the machine 
could hâve been so radically changed without their knowledge. The 
idea that such changes could hâve been made at Mr. Westergren's fac- 
tory, without his request, knowledge, or consent, is well-nigh absurd 
upon its face. 

It has already been stated that it is a disputed question whether the 
device for supplying lost motion was or was not applied to the 13-foot 
press after that press had been sold and installed. In my judgment 
the évidence shows that at least the left-hand screw, which discloses 
the alleged invention, had not been changed, but, assuming that both 
had been, the conclusion reached would not be altered. In order to 
more clearly show what the device in question is, claim 18 of those 
covering this élément will be quoted: 

"In a power-press, the eombiiiation, with a reclprocating sllde or h.ammer, 
of a pair of oppositely-placed hokUug-hitches arrnnged In depressioiiss on op- 
posite sides of a rib in said slide or hanuiier, a iiin or spindle rotatively ar- 
ranged in a bearing in said rib, for operatius said latchcs, said pin having a 
limited movement longitudiually in said béaring, and means for litniting said 
longitudinal movement of said pin or spiudle, coiisisting of an annular groove 
in said pin or spindle, and a plate, 20, secured to said rib, having a slotted 
portion arrangea in said groove and over said pin or spindle, substantially as 
and for the purpose set forth." 

Its only use, as stated in the spécification, is : 

"ïhat the jaws, 20, of the latches, 25, umy just as flnnly bite or grasp the 
opposite sides of the die, 31, and hold it in position, it is necessary that the 
pin or spindle, 15, shall be capable of a slight movement laterally across the 
thickness of the rib, ]3, whereby the varions parts will accommodate them- 
selves to the varying depths or other inequalitles in the said recesses or de- 
l>reasions, 33, and firmly hold the die, 31, in its position against tlie lower face 
of the slide or hammer." 

That the means for providing lost motion, however, was not re- 
garded as of any great importance, is shown by the fact that earlier 
in the spécification it is stated that: 

"The width of each groove, 19, Is preferably sllghtly larger than the thick- 
ness of its respective holding dog or plate, 20." 

The lost motion, so called, was provided for by an annular groove 
in the pin or spindle mentioned in the claim, into which, to hold it in 
its rotative position in the bearing, a holding plate was provided with 
a slot in the its lower end whereby the lower portion of the plate could 
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be fitted in the annular groove in engagement against the edges or 
shoulders of the groove. The function of the spindle was to hold the 
die clamps clasped against the upper die, and, in order to provide a 
slight longitudinal movement of the spindle, the holding plate was made 
thinner than the width of the annular groove in the spindle. The 
complainant has offered testimony tending to show that thèse plates 
in the earlier machines were made to fit mechanically in the grooves, 
notwithstanding whiçh it undeniably appears that in those machines 
there always existed a slight space of the thickness of a newspaper and 
wide enough for a film of oil to enter. It is manifest, and the patentées 
admit, that the plates could not hâve been driven into the groove, for, 
had they been, the pin or spindle could not hâve been turned as it was 
required to be every time the die clamps were loosened or tightened. 
It appears then, not only by the évidence, but by the necessity of the 
case, that there was in the early machines some looseness in the fit of 
the plate into the groove of the spindle. That this looseness would, 
through use, constantly become greater, is testified to by several wit- 
nesses and admitted by one of the patentées, and the fact could not 
well be otherwise, for where there is constant friction there must be 
constant wear. The difiference between the width of the groove and 
of the holding plate is exceedingly slight, even as made by the com- 
plainant under its patent. In the infringing machine of the défendant, 
the complainant's expert makes the différence only about ^/s2 of an 
inch; so slight a différence is scarcely perceptible to the naked eye, 
and is only what would be created by ordinary use in a few weeks or 
months. Hence, if we, take a noninfringing device showing a différ- 
ence of the thickness of a newspaper, it will be seen that by ordinary 
wear it would in a short time become an infringing device. The com- 
plainant's expert was asked on cross-examination this question: 

"Supposing that the construction of claraping devices shown in the Ohl 
patent, 679,031, was olcl in the art, except as to the longitudinal movement of 
the pin or spindle, and which we hâve been speaking of as lest motion, do you 
think a machine in which said spindle and the holding plate had a good, ordi- 
nary machine fit would Infringe? 

To which he replied: 

"I believe that such a spindle would hâve suffleient lost motion to hring it 
within the ternis of infringement." 

This reply would seem to dispose of this claim of the patent, for the 
reason that ail the earlier machines show in this particular, if the 
complainant's évidence be accepted without any qualification, a machine 
fit, and if the évidence of the défendant be taken, it shows no care was 
taken to hâve any fit, much less a machine fit, while ail alike admit that 
the plate had to be fitted with that degree of looseness which would 
permit the spindle freely to revolve, and that consequently there was 
always some space between the plate and the groove. If, therefore, a 
machine fit, as the complainant's expert says, constituted the défend- 
ant's device an infringement, the conclusion is inévitable that if ail 
of the earlier presses had machine fits, as complainant's witnesses hâve 
testified, they were anticipations of the patent. Moreover, it may well 
be said that a device which demands some freedom of movement, and 
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which at the same time shows but ^/sa of an inch ôf play in an ex- 
ceedîngly heavy and cumbersome machine of this character, can be 
little else than a machine fit; for, as one of the witnesses said, such 
a machine is not built with the nicety and exactness of a watch. It is 
not claimed that there was anything new in the clamping device out- 
sideof the means for providing lost motion, while as to the holding- 
plate itself, the Westergren 13-foot press showed identically that of 
the patent. One rightfully using a device for a few weeks or months 
may not become an infringer, solely because the machine during such 
rightful use and because of it became slightly worn. If a claim of 
this character can be. sustained at ail, it* should state, with some rea- 
sonable degree of certainty and definiteness, how much lost motion is 
to be provided, so that it would not be left entirely to guesswork, with 
the fesùlt that it might subsequently be claimed that a machine fit, 
or even ordinary wear and tear, violated the claim and constituted an 
otherwise innocent party an infringer. 

Before closing this branch of the case, it should be mentioned that 
the patentée, Ohl, Jr., says that this élément of the invention was sug- 
gested by the fact that the vise-screws in the earlier presses were con- 
tinually breaking ; that this happened in some instances in three or 
four da'ys after a machine was erected ; and that the substituted screws 
would, in some cases, likewise break within the same period. On the 
other hand, Ohl, Sr., also a patentée, who had every opportunity for 
knowledge of the fact if it existed, says that the first vise-screw that 
he knew to break was in 1899. 

There remains for considération the openings in the housings which 
are covered by claim 31 : 

"In a' power-press, the combinatlon, with the bed of the press, tlie slide or 
hammer and dies, of a houslng having openings therein, through wliich the 
die or tjie work thereon can be removed, substantially as and for the puiposes 
set forth." , 

The only références to thèse openings in the spécification are the 
following : 

■ 'The sald housings or frames 2 and 3 are also forraed with snitably dispos- 
ed openings through which the dies and finish work can be removed if de- 
sired. * * * 

"The construction of the holding means for holding the upper die In position 
is simple and perfect, and the dies are removable from either the front or back 
of the press, or through the openings in the housing or slde frames, which is 
of great advantage in cases where the finish work has to be sllpped from 
the end of the die before being able to remove the die." 

Openijigs in the housings are, however, disclosed in the earlier press- 
es, and Vvere used for the purpose of removing the diés, and Theberatii, 
one of the patentées, téstines : 

"We had built presses With a bed, a slide or hammer, dies, and a housing 
having openings therein through which the die or work could be removed." 

And âgain, in another place, says: 

"I knew that openings in the housings to reinove the top die of the hammer 
were made on machines before." 
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And he also says he does not remember that they made any presses 
which did not hâve such openings. And Ohl, Jr., another of the pat- 
entées, speaking of the early presses made prier to March 1899, says : 

"Of course, it was old to hâve openings in the housings to remove the die." 

And again: 

"They had openings whlch were small, and permitted the removing of the 
dies and die-holder." 

It is unnecessary to quote additional évidence, as it is apparent that 
similar openings had been made in the earlier presses for a similar pur- 
pose; their function was not at ail altered by being made an élément 
in a combination. But if it Mrere the fact that the work had not pre- 
viously been removed through the openings in the housings, the dies 
had been, and there would certainly be no invention in removing the 
work through the same openings, since the work rests between the 
dies. It would be obvions to any one, skilled or unskilled, that if the 
dies were thus removable the work would be also, and that, if the 
openings were too small for the purpose, their enlargement would af- 
ford a simple and complète remedy. 

The main features wherein the patent ùnder considération is alleg- 
ed to dilïer from the earlier presses hâve ail been considered. There 
are a number of other alleged improvements toward which testimony 
has been directed, as, for instance, Mr. Ohl, Jr., differentiates the ec- 
centrics of the new press from the earlier presses, but finally admit* 
that they did not intend to claim a patent thereon. There is alsq con- 
sidérable testimony upon the question of combination, some pertinent 
and some not, but as I think that none of the improvements discussed, 
in view of the prior art, are valid in combination or otherwise, further 
discussion is unnecessary. 

My conclusion upon the whole case is that the defendant's alleged 
infringing press is, for the most part, but a copy of the Westergren 
13-foot press, or of some one or other of the early presses, and that 
wherein it differs from them it does not infringe either of the patents 
in suit. 

The bill of complainant will therefore be dismissed, with costs. 
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(Circuit Court, B. D. Wiseo]isin. January 13, 1900.) 

1. Patents (§ 14*)— Subjects of Patent— Compoqnd Patentability— Scien- 

TIFIC DlSCOVEEIES. 

The discovery that acétone weû as a solvent for acétylène .sas malces a 
solution having none of the explosive properties of either substance sin- 
gly, and whicli niay be safely handled and trausported, wlien embodied in 
a device for utilizing the sanie, is patentable. 

lEd. Note. — For other cases, see Patents, Cent. Dlg. § 11; Dec. Dig. § 
14.*] 

2. Patents (§ .328*)— Validity and Infringement— Acétylène Gas Tanks. 

The Claude & Hess patent No. 6G4,3>S3, for an apparatus for storing 
acétylène gas, eonsisting essentially of a tank containing acétone as a 

•For otiier cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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solvent supersaturated with acétylène gas, was not antleipated and dia- 
, closes invention, and is entitled to a falr range of e<iulvalents in view of 
Its uudoubted utilit}'. Also, /leM infrlnged. 
[Ed. Note. — For other cases, see Patents, Bec. Dig. § 328.*] 

3. Patents (§ 90*)— Application— Requisites. 

An appllcant for a patent is not required in hls application to elaborate 
the sclentiflc tlieory underlying bis invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 133-139; Bec. 
Wg. § 99.*] 

In Equity. On final hearing. 
See, also, 153 Fed. 643. 

This is a blll in equity charging infrlngeinent of tlnlted States letters patent 
No. 664,383, involving an invention of Claude & Hess for improved apparatus 
for storing acétylène gas, issued December 25, 1900, and United States letters 
patent issued May 24, 1901, to Edmund Fouctie, No. 727,609, for apparatus for 
storage of gases ; which two patents were by mesne assignments transf erred 
and assigned to complainant. 

The answer specifically dénies the several averments of the bill, and avers 
that both of said letters patent in ail substantial and material parts bave been 
antleipated in the prior art, setting up many références to former patents in 
this country and in Europe ; and further averrlng that, during the prosecution 
of the applications which resulted in the issue of said two patents, the respec- 
tive applicants so limited and restricted thelr respective elaims In compllance 
with the requirements of the Patent Office, in view of the state of the art, 
that complainant Is now estopped from contending that said elaims eover any- 
thing more than the exact spécifie deviee sbown and described in said letters 
patent. Infringement is specWcally denied. 

IJpon the flinal hearing complainant wlthdrew Its contention as to the Fouche 
patent, so that the issues In the case are limited to the Claude & Hess patent. 

Bartlett, Brownell & Mitchell and Cari F. Geilfuss, for complainant. 
Chamberlin & Wilkinson and Ferdinand A. Geiger, for défendant. 

QUARLES, District Judge (after stating the facts as above). It 
may be wdl in the first instance to consider the contention of estoppel 
supposed to resuit from abandonment of elaims during proceedings in 
the Patent Office. The file wrapper and contents of the patent in suit 
show that Claude & Hess had pending at the same time two distinct ap- 
plications, One for the method or process of forcing acétylène gas un- 
der pressure into a solvent for the purpose of storing and transport- 
ing such gas, and the other for the apparatus or package adapted to 
receive and store a supersaturated solution of acétylène for safe and 
convenient transportation. 

After the proofs were closed herein, the défendant moved the court 
that the case might be opened, and for leave to introduce surrebuttal 
proofs on behalf of the défendant, for the purpose of putting in évi- 
dence the file wrapper and contents of the method application, to show 
the abandonment by Claude & Hess of a certain claim therein made 
which the Patent Office was willing to allow. This motion was resist- 
ed, and on May 30, 1907, the same was denied by the court, "without 
préjudice to the renewal thereof upon terms." 

On November 8, 1907, the motion was renewed to permit défend- 
ant to take further testimony in surrebuttal, which motion was denied, 

•For other cases see same topic & § numbeh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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•except as to certain proofs touching the Fouche patent. It thus ap- 
pears that the défendant had no authority for ofïering in évidence the 
file wrapper of the method application, and that the same is not proper- 
ly before the court, although printed as part of the defendant's proofs. 

Complainant has objected at every stage to the introduction or use 
■of such file wrappers, and this objection was renewed on final hear- 
ing. For thèse reasons I do not feel at liberty to consider the pro- 
ceedings in the Patent Office touching the method application, or the 
claimed abandonment predicated thereon. The évidence, therefore. 
does not show what became of the process application, except that no 
patent was granted thereon. 

The claims of the Claude & Hess patent hère in dispute are Nos. 1, 
2, and 5, which are as foUows : 

"(1) A closed vessel containlng a Bupersaturated solution of acétylène pro- 
duced by forcing acétylène into a solvent under pressure, said vessel having 
an muet for the acétylène gas whlch escapes from the solvent when tlie pres- 
sure Is released or reduced, and means for controlling said outlet whereby 
the gas may escape therethrough at substantially uniform pressure, substan- 
tially as described. 

"(2; A prepared package consisting of a tight shell or vessel ; a solvent of 
acétylène contalned withln said vessel ; and acétylène dissolved in and held 
by said solvent under pressure and constituting therewith a supersaturated so- 
lution, the package being provided at a point above the solvent vrith a re- 
ducing-valve, substantially as and for the purpose set forth." 

"(5) As a new article of manufacture, a gas package comprising a holder or 
tlght vessel ; a contalned charge of acétone ; a volume or body of gas dis- 
solved by and compressed and contalned withln the solvent ; and a reducing- 
valve applied to an opening extending to the interior of the holder above the 
level of the solvent, substantially as set forth." 

It would not be profitable to review in détail the long and bitter con- 
test in the Patent Office before thèse three claims were allowed. The 
primary dilficulty seems to hâve been to what extent the solvent super- 
saturated with gas might be considered an élément of the combina- 
tion in the apparatus patent. The office was disposed to consider the 
closed vessel and the reducing-valve as the only legitimate éléments 
of the apparatus disclosure. 

Claim 1 was rejected by the examiner as an aggregation, on the 
strength of Morgan Envelope Co. v. Albany Paper Co., 152 U. S. 435, 
431, 14 Sup. Ct. 627, 630, 38 L. Ed. 500, where the court say : 

"The flrst défense ralses the question whether, when a machine is designed 
to manufacture, distribute, or serve out to users a certain article, the article 
so dealt with ean be said to be a part of the comblnation of whlch the ma- 
chine itself Is another part." 

Along this line the examiner suggested striking out of the claim 
the word "containing," and inserting instead thereof the words "adapt- 
ed to contain" the solvent, so as to leave for considération only the 
closed vessel with its inlet and outlet valves. This would hâve been 
fatal, because it was in the first instance decided that the closed ves- 
sel with the two valves containing acétylène gas involved no patent- 
ability. 

A long contest in the office foUowed. It was finally held on appeal 
that, as an apparatus for storing and distributing acétylène gas, the 
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solvent,' with supersaturated solution of acétylène, might constitute an 
élément of the: combination, and a claim was suggested by the board, 
which is claim: 1 of the patent in suit. The subséquent controversy in 
the office was; mainly as to whether the other claims suggested by 
Claude i& Hess were within the scope of the above suggestion. But 
after repeàted arguments and références, especially to the patent upon 
the thermometer with its bulb and stem, and the column of mercury 
contained therein, it seems to hâve been decided that the liquid and 
gaseous contents of this package might be legitimately suggested as 
éléments of the combination constttuting the package ; but it was in- 
sisted that it should be specifically limited to a supersaturated solution 
of acétylène gas/ To meet this requirement a broad amendaient was 
inserted in the spécification, lines 10 to 35, which seemedto satisfy the 
scruples ofthe board, without any formai change in the reading of 
the fifth claim; and claim 5, which had been in controversy, seems to 
haye béen allowed with claims 1 and 2. The court cannôt find any sub- 
stantï?,! ground for the contention that claim 5 was allowed to slip 
through by mistake. As the record stands, there can be no doubt that 
GlaUde'& Hess would' be estopped if they claimed the right to handle 
any" othèrkind of gas in this package. 

The; second issue is the patentability ofthe invention. It is contend- 
ed that no invention is disclosed by Claude & Hess, but that, in view 
of the stateof the art, théir alleged discovery involves merely mechan- 
ical skill. , 

Time, : and space preclude a review of the learned and interesting 
discussion of expert scientists preserved in the record as to Henry's 
law with its many variations, or the gênerai kno^yledge of the solu- 
bility bf ail gases in liqui'ds, and the conclusions that might be natural- 
ly drawn therêfrom by one skilled in the art. 

There is one feature of the Claude & Hess discovery which is of 
paramouht importance, hamely, the peculiar affinity of acétone for 
acëtyleiie, and especially the modifying influence ôf each upon the oth- 
er whèh combined in a supersaturated solution. Acétone is volatile 
and inflammable, and its vapor when mixed with air is explosive. 
Acétylène; is highly explosive. Defendaiit suggests no law of physics, 
or treatise, or source of information that would hâve led to the dis- 
covery that both éléments would become harmless when so combined. 
Claude & Hess were thè first to make known thèse peculiar and won- 
derful properties, which they must hâve discovered by actual experi- 
ment. This fact is attested by the literature of the art and by the tes- 
timpny hère adduced. 

Prior to the discovery of Claude & Hess, acétylène was a well-knôwn 
illuminant. Its brilliancy' was appreciated. The sirhplicity and cheap- 
ness of its production had attracted gênerai attention, but its explosive 
natùrç had put a ban upùn its use. Every expédient to compress it 
for the purpose of . transportation failed, and in many instances had 
beén attendéd with disaster. As Prof. Hallock testifies : 

"Pi^or to tlie introductioa of the tanks- refQrre(i to hère in suit, the use of 
acétylène was practlcally restricted to those cases where it could be immedi- 
ately geueràted at the tinie and place where It was to he used." 
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The principle in physics tliat ail gases were soluble in liquids was 
well understood. What is known as "Henry's Law" had been familiar 
for a hundred years, that, broadly speaking, the quantity of gas that 
a liquid would absorb depended upon the pressure under which it was 
introduced. Thèse gênerai principles had been already embodied in 
commercial packages containing water charged with ammonia gas, 
and beverages charged with carbonic acid gas, etc. But it seems évi- 
dent that thèse primary laws and their former crude embodiment did 
not and could net lead to the discoveries brought to light by Claude 
& Hess. It was by patient experiment that they learned that acétone 
under a pressure of 12 atmosphères would absorb acétylène to the 
extent of 300 times its own bulk; that, when combined in solution, 
thèse inflammable and explosive substances would tolerate the intro- 
duction of a platinum wire heated to a white heat, without explosion : 
that such mixture would not freeze, and was not corrosive; that the 
two substances were miscible at ail températures; and that, if a small 
quantity of the solvent escaped with the gas, it would not retard com- 
bustion. In short, Claude & Hess were the first to discover a practical 
and safe method of storing and transporting thèse dangerous sub- 
stances—a consummation long sought and one of transcendent im- 
portance. They devised means for putting a valuable and cheap il- 
luminant within easy reach of the gênerai public. It was not neces- 
sary for them in their application to elaborate the scientific théories 
underlying their invention. Dixon-Woods Co. v. Pfeifer, 55 Fed. 395, 
5 C. C. A. 148 ; Eames v. Andrews, 122 U. S. 40, 7 Sup. Ct. 1073, 30 
L. Ed. 1064; Warren Steam Pump Co. v. Blake (C. C. A.) 163 Fed.- 
263; Hogan v. Westmoreland Co. (C. C.) 163 Fed. 289; Cleveland 
Foundry Co. v. Détroit Co., 131 Fed. 853, 68 C. C. A. 233. 

It is a cheap and easy thing to say, after the fact, that any skilled 
chemist might hâve arrived at the discovery by application of well- 
known physical laws. There are comparatively few patents that could 
escape this plan of attack. The avidity with which this discovery has 
been adopted for commercial purposes, the safety and success that hâve 
attended its introduction, attest its great utility. It appears that one 
of complainant's licensees has already equipped over 20,000 automo- 
biles with this gas package. If we were to calculate the utiHty of the 
invention by the number of persons who are enjoying its benefits, it 
would easily take its place in the front rank of récent discoveries. 

Référence is now made to the James patent, No. 340,423, which 
was not cited or considered in the Patent Office. It is contended that 
this patent completely anticipâtes the Claude & Hess invention. James 
used a dry, solid substance such as charcoal for an absorbent, into 
which the gas was forced under pressure. The final conclusion of the 
Patent Office, that the solvent supersaturated with gas may consti- 
tute a legitimate élément of the combination and an essential part of 
the package, would seem to deprive this référence of any relevancy 
hère. 

In concluding the discussion on the question of patentability, we 
may state concisely what Claude & Hess hâve accomplished by their 
discovery. 
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First. By equipping the gas package with acétone as a solvent, they 
hâve enormoùsly increased the storing capacity of the tank, render- 
ing it possible to store under moderate pressure 300 times as much 
acétylène gàs as could otherwise be compressed therein. Second. They 
hâve disclosed the chemical changes that take place in both gas and 
liquid when so combined, vi^hich render both innocuous and capable 
of safe transportation. Thèse two features of the discovery clearly 
entitle the inventer to protection, under the foUowing authorites cited 
by complainant's attorneys: Celluloïd Co. v. American Co. (C. C.) 3-5 
Fed. 301; Celluloid Co. v. Crâne (C. C.) 36 Fed. 110; Frost v. Cohn, 
119 Fed. 505, 56 C. C. A. 185; Edison v. United States Co., 52 Fed. 
300, 308, 3 C. C. A. 83 ; Rumford Co. v. N. Y. Co., 134 Fed. 385, 67 
C. C.A. 367; Smith v. Vulcanite Ce, 93 U. S. 486, 23 L. Ed. 953. 

It is further urged by way of défense that the package of Claude 
& Hess, which employed no porous packing, was palpably unsafe and 
impracticable, because an open space was left above the liquid sol- 
vent. This attack seems to be predicated upon gênerai principles, as no 
proof vi^as directed to the subject by défendant, beyond a cross-exami- 
nation of one of complainant's experts. 

The évidence ofïered by complainant tends to show that the Claude 
& Hess package was in point of safety a vast improvement over every- 
thing theretofore disclosed in the prior art. Mr. L,ittle, one of com- 
plainant's experts, when asked whether he considered the Claude & 
Hess package safe without the porous fîlling disclosed by Fouche, an- 
swered that : 

"While relatlvely not as désirable If unfllled wltli porous maleriai, still, 
relative to anything in the prlor art I regard tlie Claude & Hess paclvage as 
incomparably safer tlian anything previous." 

Prof. Hallock, another of complainant's experts, having his at- 
tention drawn to the subject, answered in substance that such package 
would be safe for transportation and use if handled with care and in- 
telligence. 

Claude & Hess in their literary disclosure had advocated the use of 
asbestos to render the liquid in the tank immobile. Shortly there- 
after, Fouche obtained a patent for fîlling the package with asbestos, 
into which the acétone was admitted, claiming not only that the liquid 
contents was rendered immobile, but that the danger of explosion was 
limited thereby; that this feature was a decided improvement uport 
the Claude & Hess package was universally recognized. So that,. 
while in practice the asbestos filling has been generally adopted, the 
fact remaîns that it is but an improvement upon the basic discovery 
of Claude & Hess, and in no wise impairs their claim to récognition 
as original iriventors. 

This bririgs us to the ttiain issue of infringement. The thedry of the 
défendant is that, this being a combination of old éléments, the de- 
fendant éscapes infringement by omitting either of the essential élé- 
ments in the combination. It is claimed that the defendant's device 
does not employ the automatic valve which is disclosed by the draw- 
ings of Claude & Hess. In the spécifications, lïne 97, this valve is de- 
scribed as "a reducing-valve, d, of any suitable or usual construction." 



COMMERCIAL ACETYLENE CO. V. AVERT PORTABLE L. CO. Ol? 

This valve has also an adjusting stem, d°, which required manual ad- 
justment, and controlled the caliber of the outlet. The first question 
hère presented is whether the inventors are to be confined to the dé- 
tails of this description, or whether it is to be looked upon within the 
ordinary rule of préférable method. 

It is practically conceded that the défendant has appropriated every 
other feature of the Claude & Hess device, and seeks to difïerentiate 
his machine by the use of an outlet-valve of différent construction. 
The défendant employs at the outlet what is called a "needle valve," 
which will be hereafter particularly described. That Claude & Hess 
are not limited to the spécifie valvular construction shown in the draw- 
ing is so conclusively established by the reasoning of the court in the 
Paper Bag Case, 210 U. S. 405, 419, 2-8 Sup. Ct. 748, 52 L. Ed. 1122, 
that we dismiss the point by a simple référence to that case. The set- 
tled principle of law is that the invention is to be measured by the 
claims. Let us then proceed to consider the claims. 

The language of the first claim is — 

"means for controlling said outlet whereby the gas may escape tlierethroiigli 
at substantially uniform pressure." 

It is évident that the needle valve of défendant infringes this broad 
claim, if the gas escapes therethrough "at substantially uniform pres- 
sure." It is désirable to obtain a clear understanding of this needle 
valve. Mr. Little, one of the complaint's experts, gives the foUowing 
description : 

"Thèse valves are of the sort known as 'needle valves,' in which, relative 
to the dlameter of the aperture, the seat is very long and the valve stem is 
tapered down to a fine, acute point, which construction is well known to- 
permit of an exception al ly nlce and aecurate régulation of the amount of 
gas passing through the valve. The orifice created by raising the valve aft«r 
the manuer followed in practice is so minute that the friction of the gas 
passing through is great and its rate of discharge substantially uniform over 
long periods. As a resuit, under the conditions of practice, the substantially 
uniform and slight pressure necessary for the proper combustion of the gas 
at the burner tips is similarly maintained, the gas pressure on the tank being 
through the action of the valve continuously and regularly reduced to the 
burner pressure, as I hâve proved by experiments of my own." 

Mr. Little further testifies : 

"The fact is simply that Avery and everybody else found almost at once, 
as iudeed will appear to any one upon a mère inspection of the conditions, 
that this old device — that is, the weU-known needle valve — would secure such 
a substantially uniform pressure as is required by the patent, and that 
therefore such structure infringes claim 1." 

Mr. Fremont Wilson, a consulting engineer of large expérience, 
sworn on behalf of the complainant, testified in substance that the 
needle valve is constructed and used to reduce and regulate the flow of 
gas or liquids, and that this is its only function, and that in actual 
practice a substantially uniform pressure is secured thereby. 

Prof. Haines, the expert for défendant, admits that claim 1 is broad- 
er than the other claims — 

"covering, as one of its éléments, a reducing-valve or any other device that 
may perhaps be discovered for producing the same effect as a reducing-valve." 

166 F.— 58 
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The logical resuit of his testimony is to read the description into 
the claim ; but Ws concession as to some équivalent yet to be discover- 
ed may well apply to an old élément that practically discharges the 
functions of the so-called "reducing- valve." 

But to my mind the actual tests which were madç with this needle 
valve on tanks of défendant are of greater value than the opinions of 
expert witnesses. Prof. Hallock in his testimony described numerous 
tests ratiging from 5 to 21 hours, with différent pressures ranging 
from 5 to 15 atmosphères, ail of which demonstrated that the needle 
valve in practice did maintain a substantially uniform pressure, and 
that the light was as bright and satisfactory at the end of such tests 
as at the beginning. No proof was offered by défendant to question 
the correctness of his conclusions. But what is still more convincing 
is the combined expérience of the myriads of users of thèse packages, 
who are illuminating every road and thoroughfare of this country. It 
is in évidence that the Prest-0-Lite Company, one of the licensees of 
the complainant, uses the needle valve, and that this one company bas 
equipped more than 30,000 automobiles with this gas package. If the 
needle valve did not furnish substantial uniformity in pressure, the 
présent popularity and success of gas tanks so equipped could never 
bave been reached. So that we hâve the opinion of compétent ex- 
perts produced by the complainant, corroborated by caref ul tests made 
in thelaboratory, and confirmed by gênerai use and expérience of the 
gas package. So that I feel constrained to hold that the needle valve 
infringes the first claim of the patent in suit. 

. Claims 3 and 5 stand upon a some what différent footing. This 
being a cdrnbination patent, and the inventors having in thèse two 
claims designated a "reducing-valve" as an élément, are bound there- 
by, and, if the défendant dispenses with any reducing-valve or équiva- 
lent structure, it dues not infringe. Fay v. Cordesman, 109 U. S. 408, 
420, 3 Sup. Ct. 336, 27,L. Ed. 979. 

We are thus confronted with the question whether the needle or 
throttle valve of défendant is a "reducing-valve" within the meaning of 
the claimS: This is a question of fact to be determined by the évidence. 
As illustrating this claim, we go to the spécifications and find that the 
inventors say: 

"This reducing-valve may be of any sultable or usual construction." 

And further they say : 

"It Is not Intended to limlt the invention to the spécifie construction hereln 
shown, since modifications may obvlously be made." 

Four experts called by the défendant treat thé expression "reduc- 
ing-valve" as a technical' term, which they say means an automatic 
valve; and Prof. Haines contends that a valve is not entitled to be 
called a;"teducing-valve:'-although it does in fact reduce or regulate 
the pressure, if it is manually regulated. He admits that he uses the 
term "quitc! independently of the meaning of the two words comprising 
the term." He cites two dictionaries that give a définition that fa- 
vors his construction ; but the dictionaries do not agrée, because Mr. 
lyittle refers to the Standard, which is of equal authority, and the défi- 
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nition there is practical and not technical, and omits entirely the au- 
tomatic feature. 

We now pass to complainant's testimony. Prof. Hallock interprets 
this term according to its natural popular significance : 

"A reducing-valve Is a form of valve which In gênerai enables the operator 
to produee a smaller pressure upon one side of the valve than upon the other." 

After examining the needle valves in évidence, he testified in sub- 
stance that this valve may properly be defined as a "reducing-valve/' 
and that, as applied to defendant's tank and its requirements, this valve 
is a reducing-valve. 

Mr. Arthur Little, who is at the head of the largest commercial 
laboratory in the country, with great expérience as chemist and engi- 
neer, among. other things testifies : 

"Ail that an automatically acting pressure regulating-valve could posslbly 
accomplish If set in place upon defendant's package, and ail that any one 
would expect of it, would be the maintenance of a substantially uniform 
pressure In the pipe beyond the valve. Defendant's valve does exactly this, 
and under the conditions of use does it just as well as the most complex type 
of automatically-aeting pressure-reducing valve could do it. The reason is 
simply that the predetermined conditions are such that the autoniatic feature 
of an automatically-acting pressure-reducing valve would not be called into 
play to any extent which could be reoognized during any perlod of use, be- 
cause, on the high side of the valve in such a package, there is a sustained 
and nearly uniform pressure which is several thousand times greater than 
the pressure on the low side of the valve ; and this pressure itself is for a 
long tlme automatically sustained as the solvent gives up its gas to restore 
the equilibrlum disturbed by thê passage of gas through the valve orifice. 
Defendant's valve is, therefore, under thèse conditions and for the required 
period of use, just as much and just as properly a reducing-valve, whether 
in the literal sènse in which the term is used by Prof. Hallock, or in the 
spécial sensé given to It by Prof. Haines, as any automatically-acting pressure- 
reducing valve could be. This being true of the tJilngs concerned, it seems 
to me that the mère form of words affords Prof. Haines no escape from 
my own conclusion — that defendant's structure does In fact include a reduc- 
ing-valve and a very eflieient and thoroughly satisfactory one. For thèse 
reasons, it is my opinion that defendant's structure is the structure contem- 
plated and described in claim 2 of the Claude & Hess patent in suit, and is 
fully covered thereby." 

Mr. Fremont Wilson, who has had large expérience in installing light 
plants, spécifies two spécifie instances which came under his own ob- 
servation, where tanks of large size were installed without any au- 
tomatic reducing-valve. One of thèse was on Governor's Island in 
New York Harbor, where he illuminated the barracks for a full-dress 
bail from 8 p. m. until 3 a. m. with 40 or 50 burners, and that the 
valve operated satisfactorily and was not disturbed throughout the en- 
tire evening. He states that, while the candie power had decreased, 
the brilliancy of the fîame remained, and the guests never knew the 
différence. 

I regard it as unnecessary to pass upon the précise point so vigor- 
ously disciissed by experts, because, whether the needle valve is, with- 
in the meaning of the claim, a "reducing-valve," it clearly is an équiva- 
lent for the valvular construction shown in the application, within the 
field of alle^ed infririgement. The needle valve was well known when 
the patent in suit was granted. In the tanks of défendant it discharges 
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ail the funcfions of the manually regulated outlèt valve and of the 
diaphragm_ suggested in the Claude & Hess drawing. Its substitution 
to reduce and regulate the pressure is one that involved no invention, 
but was obvions to any mechanic skilled in the art. In thèse small 
packages employed by défendant, calculated to supply two constant 
burners for comparatively short periods of time, the automatic feature 
would hâve no function to perform. The pressure within the tank is 
so enormous, as compared with the slight pressure that is permissible 
at the burner, that for a very considérable period the diminution of 
pressure within the tank would hâve no appréciable effect upon the 
size or brilliancy of the flame, and hence a substantially uniform flow 
of gas would resuit, which is the resuit contemplated by the inventor 
and desired by the user. 

In Sewall V. Jones, 91 U. S. 173, 183, 23 L. Ed. 275, the Suprême 
Court lay down a test of inf ringement in the following language : 

"To infringe a patent It id not necessary tbat the thing patented sliould be 
adopted in every particular. If the patent is adopted substantially by the 
défendants, they are gullty of Uif ringement. * * * The question of in- 
friugement dépends upon vvhether the plan which the défendant has em- 
ployed is in substance the same as the plaintifC's, and vvhether ail the différ- 
ences which hâve been introduced are not différences in circumstanees not 
material, and whether it is not in substance and effect a colorable évasion of 
the plaintiff's patent. * * * It is not necessary that défendant should 
employ plaintifC's invention to as good advantage as lie employed it, or that 
the resuit should be the same in degree." 

What is the pith of this invention? It is to furnish means to store 
compactly and transport safely acétylène gas for illuminating pur- 
poses. The riovelty consists in employing a solvent which has the 
wonderful properties and advantages that hâve been rehearsed. In such 
a package there must necessarily be an inlet and outlet. But the invent- 
ive thought was not concerned with the spécifie structure of the out- 
let valve. It was obvious that by some means the enormous pres- 
sure within the tank should be reduced so as to sustain a steady flame 
at the burner. 

It is worthy of remark that the inventor had in mind not only the 
small gas package suitable for automobiles, but large tanks to illumi- 
nate cars, boats, and buildings, where numerous burners would be re- 
quired, and where the number of burners would fluctuate from time to 
time. For such tanks an automatic regulator might well be suggested 
as préférable, while, as the évidence shows, in the small package em- 
ployed by défendant, an automatic valve would practically hâve no 
function to perform. 

In short, the défendant appropriâtes the entire discovery of Claude 
& Hess, but puts it to a spécial use where no automatic control is ei- 
ther necessary or désirable. Instead of the valvular construction sug- 
gested as préférable by the patent, it substitutes a well-known mechan- 
ical device, which, for the purposes of its machine, discharges the 
same function and secu'res the same uniform pressure contethplated by 
the inventors. Under the authorities, such dififerentiation will not 
afford escape from infringement. Paper Bag Case, 210 U. S. 405, 
28 Sup. Ct. 748, 52 L,. Ed. 1122, and cases cited. 
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In Miller v. Eagle Manufacttiring Co., 151 U. S. 18G, 207, 14 Sup. 
Ct. 310, 38 L. Ed. 121, it was held that the range oi équivalents de- 
pended upon the extent and nature of the invention. If the inven- 
tion is broad or primary in its character, the range of équivalents will 
be correspondingly broad. Similar expressions occur in several other 
opinions. Thèse cases were quite generally construed to mean that 
it was only the pioneer patent that was entitled to invoke the doctrine 
of équivalents. In the Paper Bag Case, supra, the Suprême Court has 
corrected this erroneous construction, and awards to every meritorious 
inventor the benefit of the doctrine of équivalents according to the 
amount of invention embodied in the patent, applying the same rule 
to a secondary as well as a pioneer patent. 

Regarding the gas package of Claude & Hess, equipped with acé- 
tone and a supersaturated solution of acétylène gas as proper éléments 
in the combination, there is nothing in the prior art to narrow this in- 
vention. Claude & Hess accomplished what no one before them had 
been able to accomplish. They brought to light discoveries regarding 
the properties of certain substances which were of great public utility, 
and in my judgment they are entitled to a libéral construction of the 
doctrine of équivalents, and clearly are entitled to claim the équiva- 
lent employed by the défendant in its package. 

For thèse reasons, I find that the défendant has infringed each of 
the claims 1, 2, and 5 of the patent in suit. An interlocutory decree 
may be prepared in accordance with this opinion. 



L. J. MUELLER PURNACB CO. v. GBOBSCHEU 

(Circuit Court, E. D. Wlsconsin. January 19, 1909.) 

1. Patents (§ 328*) — Validity and Infbingement— Hot-Aib Registers. 

The Mueller patent No. 746,355, for a wall register for use in connec- 
tion with hot-air furnaces, was not anticipated, and discloses invention, 
and although a secondary one covers a distinct improvement on the prior 
art and is entitled to a fair range of équivalents. Also held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§ 22*) — Infbingement— Substitution op Mechanical Equiva- 

lents. 

A weight and a spring, generally speaking, are mechanical équivalents. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 24 ; Dec. Dig. 
§ 22.*] 

In Equity. On final hearing. 

Winkler, Flanders, Bottum & Fawcett, Sol., for complainant. 
Erwin & Wheeler, Sol, for défendant. 

SANBORN, District Judge. Suit in equity for injunction and ac- 
count for infringement of letters patent No. 740,355, issued to L- 
J. Mueller December 8, 1903, for an improved wall register used in 
connection with hot-air furnaces. Défendant dénies invention and 
novelty, dénies infringement, allèges anticipation by 24 prior patents 

•For other cases see same topio & 5 numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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specificallyreferred to, also allèges prior public use and common gên- 
erai knowledge.for two years before application, 

The main question may be illusttated by supposing that an ordinary 
bound book reprèsents the register;. If the book is placed on a table 
with the back in a horizontal position, and the covers perpendicularly 
resting on the table, the covers will represent the movable damper or 
register lid, and the printed matter the fixed portion, frame, or grill 
of the register.i If a cover is raised and lowered, and held in dif- 
férent positions, it will practically represent the movable damper of 
both devices, hinged to the book by the flexible binding. The aim 
of both parties in the construction of their several devices was to at- 
tach to the damper or movable^ lid, near the top or angle with the 
frame ai srrtall fixture; calléd an "operating pièce," and bring it through 
the fixed portion, frame; or grill of the register so as to bind against 
or rest upon a part of the frame or griU serving as a bearing. The fric- 
tional ; résistance of the operating pièce in plaintiff's device holds the 
damper in any desired place. In the defendant's the combined weight 
of thef damper and operating pièce, resting upon such bearing, se- 
cureé the same resuit. ■; > 

Plaintifï's first clairn cbv'ers a combinàtion of fourthings-^a frame, 
a bearing (part of the grill), a dattiper, and an operating pièce. The 
second claimcOvers the same things", ëxcept that the last is a spring 
operating pièce.' The Operating pièce, about two inches in length, firm- 
ly attached to the damper; whether rtiade rigid or elastic, binds: âgainst 
the perpendicular sides of a part of the openwork of the grill, and 
thus permits the damper to be opened, closed, or held at any angle, 
so as to regulate the admission of the hot-air current. 

Defendant's device also consists of the combinàtion of a frame, 
bearing, dahipér, and Opéi'ating pièce, but thfe latter, instead of press- 
ing by friction against a piçrpendicular bearing in the grill, and this 
acting against the weight of thc; damper, rests by gravi ty alone upon 
a bearing fconsisting of a horizontal 'portion of the grill. One works 
against, grayity by friction, due,' either to the rigidity of the operating 
pièce, or to its elasticity or springiness; the other by weight. In 
some of the registers made by défendant under the Poster patent 
the operating pièce is so attached to the damper that the resilience 
of the damper presses the pièce agâinst the grill or bearing, as wel! 
as the weight of itseli and the damper. In the actual opération of 
the registers this différence does not appear to be of much importance. 
The mode of opération, therefore, of complainant's and defendant's 
devices is quite distinct, one working against gravity by friction, and 
the other b^ gravity alone, or gravity àided by a spring. 

However, no matter how great the apparent différence in the mode 
of opération of thèse operating pièces, if they are only mechanical 
équivalents the latter may infringe. As so clearly and expressively 
stated by Mr. Caldwell,, 'expert witness called by défendant: 

: "It is a weU-accepted principle that In interpr.eting and applylng clatms me- 
chanical équivalents are to be treated alike, and there is no clearer exaniple 
of mèchaiiical e<ïulvalency than that which exlsts betvveen a part whlch opér- 
âtes by, spring force and a part whiçli opérâtes by the force of gravity. In 
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other woi'ds, a weight is to be considered the mechanical équivalent of a 
spring." 

T'his statement is fully supported by the décisions, and was made 
by the witness to illustrate his opinion that an operating pièce found 
in the prior art, frictionally held in place by gravity, was mechanically 
aie same as the Mueller device, held in place by a spring operating 
against gravity. 

The doctrine of mechanical équivalents has been stated by the Su- 
prême Court in many cases. In Kokomo Fence Mach. Co. v. Kit- 
selman, 189 U. S. 8, 24, 33 Sup. Ct. 521, 537, 47 L. Ed. 689, 696, it 
is said: 

"The machines lack that ideutity of means and Identity of opération which 
must be comhlned with identity of resuit to eonstitute infringement." 

In Cimiotti Unhairing Co. v. American Fur Refining Co., 198 U. 
S. 399, 414, 35 Sup. Ct. 697, 703, 49 L. Ed. 1100, 1107, Justice Day 
says: 

"If the device of the respondents shows a substantially différent mode of 
opération, even thoUgh the resuit of the opération of the machine remains 
the same, infringement is avoided." 

"Where the patent does not embody a priniary invention, but, ouly an im- 
I)rovement on the prior art, and the defendant's machines can be differentiated. 
the charge of infringement is not sustaiued." 

This language from the last case is quoted in the Paper Bag Case. 
210 U. S. 405, 413, 28 Sup. Ct. 748, 749, 52 L. Ed., 1122, 1126, where 
it is further said, quoting from an earlier case: 

"ïhe range of équivalents dépends upon the nature and extent of the in- 
vention. If the Invention is broad or primary in its character, the range 
of équivalents will be correspondingly broad" 

— ^but the doctrine of équivalents may be invoked for ail patents, pri- 
mary or not. In Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 
29 L. Ed. 1017, quoting from Machine Co. v. Murphy, 97 U. S. 130, 
34 L. Ed. 935, the court say : 

"The court or jury are not to judge about similarities or différences by 
the names of things, but are to loolî at the machines or their several devices 
or éléments in the light of what they do, or what office or function they per- 
form, and to find that one thing is substantially the same as another if it 
performs substantially the same function in substantially the same way to 
obtain the same resuit, always bearing in mind that devices in a patented 
machine are différent in the sensé of the patent law when they perform différ- 
ent functions or in a différent way, or produce substantially a différent resuit." 

Even if the defendant's device is better than the plaintiff's, this will 
not relieve it from being an infringement. Cantrell v. Wallick. 

In Union Paper Bag Machine Co. v. Murphy, supra, the rule of 
mechanical équivalents was applied in favor of an invention not pri- 
mary, but an improvement. The machine operated so as to eut a 
roll of paper with a falling cutter, guillotine fashion, and was held 
infringed by a machine substituting for the falling cutter a stationary 
knife with a serrated edge placed with the edge uppermost, and made 
to eut the paper by a falling weight forcing the paper against it. It 
was held that the knife and falling weight performed the sanie func- 
tion as the cutter, and performed the same work in substantially the 
same way, to accomplish substantially the same resuit. 
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Deffendant's operating pièce performs the same function as com- 
plainant's; both act to open, shut, and hold in any desired position 
the valve. But, to be an infrihgement, it must perform the same 
function in substantially the same way. Levers and springs are gen- 
erally équivalents, also springs and weights. Interchangeability is an 
important test in determining infringement. Miller v. Eagle Mfg. Co., 
151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121. A spiral spring is 
generally an équivalent for a flat spring. United States v. Berdan 
Firearms Co., 156 U. S. 552, 15 Sup. Ct. 420, 39 L. Ed. 530. In this 
case the two operating pièces are not only fully and completely inter- 
changeable, but the situation is such that either a gravity handle or a 
spring handle will operate with practically equal success on each reg- 
ister. This is also true if the defendant's handle is so joined to the 
damper as to be pressed against the bearing not only by its own weight 
and the weight of the damper, but also by the resiliency or spring of 
the damper as well. So that, whether defendant's registers be made 
under the Foster patent, in which the élément of a résilient damper 
is an important claim, or be made like "Complainant's Exhibit De- 
fendant's Register," in which the operating pièce is held in place by 
weight alone, it seems clear, if the Mueller patent is valid, it is in- 
fringed. It may be further said that defendant's device does not seem 
to be an improvement on the plaintiff's. 

Is the Mueller patent sustainable as a combination of old éléments, 
either producing a new and useful resuit, or an old resuit by improved 
means or in a cheaper and more advantageous way? The prior art is 
fully explained and applied by Mr. Bâtes and Mr. Caldwell, expert 
witnesses on each side. The only invention in the prior art which at 
ail resembles the Mueller device is the Jones patent. No. 699,183, May 
6, 1902. Claim 1 of the Mueller patent is readable quite closely on 
the Jones invention, but not so claim 2, In place of the "spring op- 
erating pièce" of claim 2, Jones uses a "screw-stem" or screw with à 
knob or handle working in a "threaded guide." By turning the screw 
the damper is pushed out or in, and held at the desired angle. The 
resuit secured by both designs is the same, but the means by which it 
is secured in the later patent are new and improved, and the end is 
reached in a more advantageous way. The Mueller damper can be 
regulated much more easily and quickly than the other, and can be 
operated with the foot. Though the Jones and Mueller devices per- 
form the same function, yet they are not équivalents, as they perform 
it in' a substantially différent manner. 

It is true that the Mueller patent is a secondary one, subject to nar- 
row construction, with a limited range of équivalents. But it was 
a distinct improvement on the pi-ior art, which can hardly be said of 
the patent under which defendant's registers, or some of them, are 
made. 

Many other patents in the prior art were put in évidence, but they 
are much more rçmote than the Jones patent, which cannot, I think, 
be properly held an anticipation. 

I think complainant entitled to the relief prayed, and a decree is 
directed accordingly. 
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Ex parte YORDI. 

(District Court, W. D. Texas, Austin Division. February 5, 1909.) 

Extradition (§ 11*)— Ikternationai.— Complaimt— iNFORMATroN and Belief- 
Where tlio consul of the republie of Mexico wlaen malving a complaint 
charging petitioner, wlio was a fugitive t'roni ju.stlce of that republic, wlth 
the offense of forgery on information and bellef, had before hini tlae rec- 
ord from Mexico and the dépositions of witnesses therelu contained, whicli 
were auiply sufiicient to show the commission of an offense, and such 
record and dépositions were before the commissloner at the tiuie he is- 
sued the warrant based on such complaint, the proeeedings were not In- 
validated becanse the record and dépositions were not attached to the 
complaint or referred to therein as the sources from whicli the consul 
obtained bis information, and on which he grounded bis belief. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. § 12; Dec. Dig. 
§ 11.*] 

On Habeas Corpus. 

The petitioner. Pablo Yordi, alleglng that he Is unlawfuUy detained In 
«ustody by the United States marshal, bas applied to the court for a writ 
of habeas corpus to seoure his release. It is diselosed by the record that the 
petitioner Is chargea in the republic of Mexico with the crime of "fraud and 
forgery of documents," and that a warrant for his arrest was duly issued by 
the ,1efe politico of the city of Guadalajara. Yordi avoided arrest in Mexico, 
and fied to El Paso, Tex., where he is now detained In prison, awaiting, under 
an order of the United States commissloner, the Issuance by the proper au- 
thorities of an order for his extradition. Upon presenting the pétition for the 
■writ of habeas corpus, counsel representing the petitioner, the republlc of 
Mexico, and the United States were présent. The order of the court upon the 
pétition vvas as follows: "It is therefore ordered by the court that sald a])- 
pllcation for writ of habeas corpus be allowed for hearing and further con- 
sidération by thls court, and the United States marshal for the "Western dis- 
trict of Texas Is dlrected to bring and produce before the court at Austin, 
Tex., on January 29, A. D. 1909, the body of petitioner." 

In order to abbreviate the proceediug as much as possible, and ïo save 
costs and expenses, the followlng wrltten stipulation was entered Into be- 
tween counsel for the respective parties: 

"United States v. Pablo Yordi, alias Brnesto R. Almada Urquijo. 
"Held for Extradition by W. D. Howe, U. S. Commissloner. 

"It is hereby stlpulated and agreed by and between the petitioner, represent- 
ed by his attorneys of record, and the United States attorney for the Western 
district of Texas, representing the United States of America, and the attorneys 
representing the United States of Mexico, that the United States marshal for 
the Western district of Texas holds in custody the said petitioner to awalt 
the action of tlie proper authorlties of the United States of America under an 
order of extradition issued by W. D. Howe, United States commissloner for 
the Western district of Texas at El Paso, wlth authority In extradition cases, 
and by a mittlmus issued to the sald United States marshal commanding liim 
to receive and keep the sald défendant in his custody until further extradited 
to the United States of Mexico by the i)roper authorlties of the United States 
of America, or until discharged by due course of law ; 

"And it Is further stlpulated and agreed by and between the parties rep- 
resented by their attorneys of record as aforesald In said cause that the pro- 
duction by tlie United States marshal of the body of the petitioner on Janu- 
ary 29, Â. D. 1909, before the District Court of the United States now m ses- 
sion at Austin, Texas, be and is hereby walved, and it is further stlpulated 
and agreed by and between ail the parties in this case represented by their 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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attorneys of record that the sald marshal now holds the said petitioner in 
C'ustody under the order of the said United States Commlssioner W. T). Howe 
and the mlttlmus issued thereunder by the said United States commissioner 
as aforesald, and hereby walve a formai return being made by the said United 
States marshal In obédience to sald writ of habeas corpus and it is further 
hereby stiptilated and agreed that the mlttlmus, complaint, warrant, motion 
to quash the complaint, and judgment of United States commissioner as set 
eut in the pétition for writ of habeas corpus are true and correct copies of 
the origlnalB. And It is further agreed that the petitioner makes no point 
as to the sufflclency of the évidence; that being a matter we are satisfled 
cannot corne before the court. It is further agreed by tUe petitioner that tlie 
crimes stated In the complaint are extraditable offenses under the existiug 
treaty between the United States and Mexico If the complaint is sufficient to 
give the court jurlsdlction. 

"It is further stipulated and agreed by and between the prosecution and dé- 
fense that at the time of the hearing before United States Commissioner W. 
B. Howe It was agreed that the complaint in this case was made by A. V. 
Lomell, Mexlcan consul, solely upon information and belief, and that he had 
no actual or Personal Knowledge of the commission of any offense. This ap- 
plies to each aivd evei-y count of the complaint, and that liis intention was to 
malîe tfiem ail upon information and belief. It is further, however, agreed 
that at the time of Inaking the complaint the sald A. V. Loniell, Mexican con- 
sul, had before him the record and dépositions of the witnesses of the Re- 
publlc of Mexico, properly certifled to, as subsequently iutroduced, wliich said 
record and dépositions are hereto attaelied, uiarked 'Exhibit A,' and made a 
part of this agreement. 

* * * * • **« • • ^ * 

"It is further agreed by counsel as follows: There were three complaints 
made agalnst the petitioner. The first was made by the assistant United 
States attorney, which is immaterial. The second was made by tlie Jlexican 
consul, A. V. Lomeli,. Bsq., and the third was made by the Mexican consul. Mr". 
Lomeli. Upon the, hearing under the first complaint made by Jlr. Lomeli, a 
copy of which is hereto attached marked 'Exhibit B' and made a part hereof, 
the record and évidence contained in Exhibit A were before Commissioner 
Howe, and the same record and évidence were before Commissioner Howe at 
the hearing upon the second complaint, the one now under considération." 

Upon an inspection of the foregoing stipulation it will be noted that three 
complaints were made agalnst Yordi, as follows:. The first was made by 
the assistant United States attorney, and the second and third by Mr. A. V. 
Iximell, consul of the republic of Mexico, residlng at El Paso. The first was 
dlsmissed, and, upon the présent hearing, may be disregarded as being alto- 
gether immaterial. A hearing was had before the United States commissioner 
upon the second» and at this hearing a voluminous record of some 40 type- 
written pages, eontaining the orders and proceedlngs, includlng the dépositions 
of witnesses, had before the criminal judge at Guadalajara, Mexico, was iu- 
troduced in évidence. Before the conclusion of this hearing, the proceeding 
was dlsmissed upon motion of counsel for the Mexican government because 
the proofs introduced failed to support the allégations of the complaint. To 
make the matter clear the complaint charged the forgery as follows: 

"That he hàs reasonable and crédible information, which information he be- 
lieves to be true and correct, and he charges that heretofore, to wit, on or 
about the 27th day of April, 190S, in the state of Jallsco, in the United States 
of Mexico, the said Emesto K. Almada Urquljo, allas Pablo Tordl or Yardi, 
did commit the crime of forgerj', in this: That without lawful authority, and 
wilh lutent to injure and defraud, the sald Emesto R. Almada Urquijo, alias 
Pablo Yordi or iTardi, did then and therè wlllfuily and fraudulently make à 
certain f aise instrument in writlng, purporting to be the aet of another, to 
wit, purporting to be the act of J. A. Heap, manager, and Adolph Edler, cash- 
ier. of the Bank of Sonora, at Guaymas, a corporation engaged in the bank- 
ing business at Guaymas, in the state of Sonora, in the United States of Mexi- 
co, which said f aise instrument is to the ténor as follows; 
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" 'No. 3902.— Guaymas, Aprll 27th, 1908. The National Park Bank of New 
York. Pay to the order of Brnesto R. Almada Urquijo, Thirty Thousand 
iio/lOO dollars. $30,000.00. Bank of Sonora. Branch of at Guaymas. 

" '[Signed] J. A. Heap, Manager, 
"'Adolph Edier, Cashier.' 

"On the baek: 'Pay to the order of the Bank of Jalisco, value received. 
Guadalajara, 5/26/08. [Sigiied] Ernesto R. Almada Urquijo.' 

"Complainant charges that the said Eruesto R. Almada Urquijo, allas Pablo 
Yordl or Yardi, did then and there commit the crime of forgery by slgnlng to 
said Instrument the names of J, A. Heap, manager, and Adolph Edler, cashier, 
of the said Bank of Sonora, for the purpose of unlawfuUy coliectlng the 
amount of money named thereln for himself, and that he so fraudulently and 
uulawfully and without the consent of the said J. A. Heap, manager, and 
Adolph Edler, cashier, dld sign thelr names to said Instrument or bauk 
check, as aforesaid." 

The proof disclosed that the signatures of Heap, manager, and Edler, cashier, 
were genulne, and It Is alleged that the forgery consisted in alterlng the check 
drawn by Heap and Edler for the sum of $107 by changing the check as to the 
number, date, and payée, and by raising the amount from $107 to $30,000. 
Thereupon the proceeding was dismissed, and Mr. Lomeli made a second com- 
plalnt, contalning several counts, by vlrtue of which the hearing now under 
considération was h ad. 

The following motion was made by counsel for the petitioner to quash this 
complaint: "Because said complaint is made by A. V. Lomeli, Mexican con- 
sul, on alleged reasonable and crédible information, which information he be- 
lleves to be true and correct, and said complaint does not set ont the source 
of the information of the said A. V. Lomeli, nor the facts upon which he 
bases his belief or the grounds of afflant's belief ; that the said charges con- 
talned in said complaint do uot purport to be made on the personal knowledge 
of the said A. V. Lomeli." The motion was overruled, and at the hearing the 
record from Mexico, mentioned above and referred to in the stipulation of 
counsel as Exhibit A, was again introduced in évidence, and the following or- 
der was passed by the commissioner: 

"First. That the complaint is insufflcleut in the fîrst count for the rea- 
son that the charge thereln is made on information and belief, and it is 
therefore ordered that, as to said count, the said défendant be, and he. is 
hereby, discharged. 

"Second. And, further, that, as to the second count, there is no évidence 
that the said défendant committed the crime of forgery in the Republic of 
Mexico as alleged, and he is therefore dischavgcd upon said second count. 

"Third. And the commissioner finds that there is probable cause to believe 
the défendant, Ernesto R. Almada Urquijo, alias Pablo Tordi or Yardi, guilty 
of the offense of utterlng a forged instrument in the state of .Talisco, United 
States of Mexico, on or about the 26th day of May, 1908, and that there is 
also probable cause to believe that said défendant, Ernesto R. Almada Urqui- 
jo, alias Pablo Yordi or Yardi, committed the offense of obtaiuing money by 
means of faîse device in the state of Jalisco, United States of Mexico, on 
the 2Gth day of May, 1908, as alleged in the complaint. It is therefore the 
order of the commissioner that said Pablo Yordi be discharged upon the of- 
fense alleged in the first and second counts of the complaint flled herein, but 
that said défendant, Ernesto R. Almada Urquijo, alias Pablo Yordi or Yardi, 
be held for extradition to the republic of Mexico upon the charges alleged 
in the third and fourtli counts of said complaint, and that he be committed to 
the county. jail of El Paso county, Tex., to awalt the action of the proper au- 
thoritles in the city of Washington upon demaaid for his extradition to the re- 
public of Mexico." 

The order of the commissioner sufflciently discloses the nature of the of- 
fenses charged against the petitioner, and there is no necessity for further 
expansion of the matter. It is proper to add that the agreement of counse!, 
to the effect that ail counts of the complaint were made upon information and 
belief, was probably entered into after the entry of the order by the commis- 
sioner. 
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T. A. Falvey and U. S. Goen, for petitioner. ,! 
Beall & Kemp, for the Republic of Mexico. ; 

Charles A. Boynton, U.' S. Atty. 

MAX EY, District Judge (after stating the facts as above). With 
commendable frankness counsel for the petitioner concède tliat there 
is but a single question presented by the record for décision, to 
wit: Was the complaint made by Mr. Lomeli, consul of the republic 
of Mexico, sufficient to confer jurisdiction upon the United States 
commissioner to hear the proceeding in extradition? See Bryant v. 
United States, 167. U. S. 104, 17 Sup. Ct. 744, 42 L. Ed. 94; In re 
Oteiza y Cortes, 136 U. S. 330, 10 Sup. Ct. 1031, 34 L. Ed.. 464; 
Ornelas v. Ruiz, 161 U. S. 502, 16 Sup. Ct. 689, 40 L. Ed. 787 ; Ben- 
son V. McMahon, 127 U.'S. 457, 8 Sup. Çt 1240, 32 L. Ed. 234. It 
is disclosed by the stipulation of counsel that, while the complaint 
of the consul was verified by affidavit, it was nevertheless based, as to 
ail of its Counts, solely upon information and belief. It is, however, 
further shown that at the time of making the complaint the consul 
had before him the record f rom Mexico and the dépositions of wit- 
nesses therein contained. This record is quite voluminous, and em- 
bodies the proceedings had before the judge at Guadalajara, Mex., 
beginning with the making of the complaint against the petitioner, 
and concluding with the issuance of a warrant for his arrest. The 
testimony of witnesses is fully set out in the record, and it appeared 
to the judge amply sufficient to justify an order for the appréhension 
of the accused. This record from Mexico was not only before the 
Mexican consul when he made the complaint against Yordi, now under 
considération, but Commissioner Howe was thoroughly familiar with 
it, since it was introduced in évidence before him upon the hearing 
of the first complaint made by Mr. Eomeli. Now counsel insist that, 
although the consul had possession of the record and Commissioner 
Howe was familiar with it, still it was necessary, in order to confer 
jurisdiction upon thé commissioner to hear the proceeding, that either 
the record should be attached to the complaint or that the complaint 
should disclose upon its face the sources of the consul's information. 
And in support of the contention the court was referred to the fol- 
lowing authorities: Rice v. Ames, 180 U. S. 371, 21 Sup. Ct. 406, 45 
L. Ed. 577 ; Ex parte Lane (D. C.) 6 Fed. 38 ; In re Robb (C. C.) 19 
Eed. 31; United States v. Tureaud (C. C.) 20 Fed. 621; Ex parte 
M'Cabe (D. C.) 46 Fed. 368, 12 L. R. A. 589 ; Ex parte Hart, 63 Fed. 
240, 11 C. C. A. 165, 28 L. R. A. 801. In Ex parte M'Cabe (D. C.) 
46 Fed. 369, 12 E. R. A. 589, this court had occasion to say that: 

"Aiitliorities to show that the warrant shoxild be supportée! by affidavit 
would seem to be superfluous. The language of the statute (Eev. St. § 5270 
fU. S. Comp. St. 1901, p. 3391]) is susceiîtlble of but a single construction ; 
and that, by its terms, a sworn complaint is indispensable as a basis for the 
warrant admits of no question." i 

But in the présent case there was a sworn complaint, and its suffi- 
ciency is the sole question presented for considération. While In re 
Robb, supra, United States v. Tureaud, supra, and Ex parte Hart, 
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stipra, sustain in some respects the position a^sumed by counsel, they 
are not so directly in point as to require extended notice. 

As opposed to the authorities thus submitted, counsel, on the other 
side. rely upon the following: In re Farez, Fed. Cas. No. 4,645; In 
re Roth (D. C.) 15 Fed. 506; Ex parte Steniaman (D. C.) 77 Fed. 
595; Sternaman v. Peck, 80 Fed. 883, 36 C. C. A. 214; In re Grin 
(C. C.) 113 Fed. 790 ; Grin v. Shine, 187 U. S. 183, 23 Sup. Ct. 98, 
47 L. Ed. 130. 

Referring to the précision required in the préparation of a com- 
plaint, Judge Coxe used the following language in Ex parte Sterna- 
man (D. C.) 77 Fed. 596, 597 : 

"The coniplaint sliould set f orth elearly and briefly the offense chargée!. It 
need not be drawn wlth the formai précision of an Indictnient. If it be suffi- 
elently expllclt to Inforni the accused person of the précise nature of the 
charge against hini, it is sufficient. ïhe extrême technlcality with whleh thèse 
proceedings were formerly conductcd has given place to a more libéral prac- 
tioe, the object belng to reach a correct décision upon the main question: Is 
tiiere reasonable cau-se to believe that a crime has been comniitted? The com- 
plaint may, in some instances, be upon information and belief. The exigencles 
may be sueh that the criminal may escape i)unishment, unless he is promptly 
apprehended by the représentatives of the country wliose la\v he has violated. 
From the very nature of the case it may often happen that such représenta- 
tive can hâve no personal Knowledge of the crime. If the offense be one of 
the treaty crimes, and if it be stated elearly and explicitly so that the accused 
knows exactly what the charge is, the complaint is sufficient to authorize the 
commissioner to act. The foregoing propositions are, it is tliought, sustained 
by the following authorities: In re Farez, 7 Blatclif. 345, Fed. Cas. No. 4,645; 
In re Roth (D. C.) 15 Fed. 506; In re Henrich, 5 Blatchf. 414, Fed. Cas. No. 
6,369 ; EX parte Van Hoven, 4 Dill. 415, Fed. Cas. No. 16,8.59 ; In re Breen (C. 
C.) 73 Fed. 458 : Ex parte Lane (D. O.) Fed. 34 : In re Herres (C. C.) 33 Fed. 
105 ; Castro v. De Uriarte (D. C.) 10 Fed. 93 ; In re Macdonnell, 11 Blatchf. 
79, Fed. Cas. No. 8,771" 

The principal cases relied upon by counsel are yet to be considered. 
And first référence will be made to Ex parte Eane, decided by Judge 
Brown, who subsequently as Mr. Justice Brown delivered the opinion 
of the court in Rice v. Ames, supra, and Grin v. Shine, supra. At 
pages 38, 39, and 40 of 6 Fédéral, the learned judge said: 

"The complaint is made upon information and belief and in this respect I 
thinlt it is fatally détective. The statute requires a complaint upon oath, and 
I think it is not satisfied by a simple allégation that the complainant Is in- 
formed and believes the petitioner to hâve comniitted the offense, or, in the 
language of this complaint, that upon the 'best knowledge, information and 
belief of complainant défendant is guilty. A person may swear that he has 
reason to believe, and does believe, tliat a person has committed a crime, al- 
though his reasons may amount to little more than mère suspicion without 
laying hiniself open to a charge of perjury. This, however, is not a com- 
plaint upon oath within the meaning of the statute. The Personal liberty of 
a citizen ought not to he Interfered with upon an allégation so loosely framed. 
It is very singular that there are so few cases in which the requirements of a 
proper complaint upon oath are discussed, but I think, as a gênerai rule, a 
mère allégation that the complainant has reason to believe, and does believe; 
is insufflcient. * * * i would not undertake to say, however, that a com- 
plaint for extradition may not be made upon information and belief, for such 
a ruliug might put it out of the power of a forelgn government to obtain the 
surrender of a criminal in a large number of cases without ineurring a very 
great and unnecessary expense in so doing. For instance, in the case of ITarez, 
7 Blatchf. 345, Fed. Cas. No. 4,645, the complaint was made by a représenta- 
tive of a foreign government in his ofiicial capacity as Swiss consul. I hâve 
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no doubt that If dépositions hâve been taken in a foreign country tending to 
sliow ttie accused guilty of tbe crime, or If an Indictment bas been found 
against him, or if the représentative of the foreign government demanding his 
extradition bas fully informed blmself wltb regard to the particular events 
by conversations wltb persons who wltnessed them, he may maké a complaint 
upon Information and belief ; but in such case I think he sbould set f ortb wltb 
some particularity tbe sources and détails of bis information, or tbe groiinds 
for supposlng the défendant to be guilty. In other vvords, it sbould appear 
that bis reasons for pursuing the défendant are based upon sometbing more 
than mère rumor or suspicion of bis guilt. In tbe case under considération, 
however, tbe complaint does not purport to bave been made by an offlcer, nor 
rtoes it glve any reason why It is made slmply upon his best knowledge, in- 
formation, and belief." 

In Rice v. Ames the court held that several counts of the complaint 
were obviously insufficient, "since the charges were made solely upon 
information and belief, and no attempt was made even to set forth the 
sources of information or the grounds of affiant's belief." And at 
pages 375 and 376 of 180 U. S., and at pages 407 and 408 of 21 Sup. 
Ct. (45 Iv. Ed. 577), Mr. Justice Brown employed the following lan- 
guage: 

"We do not wish, however, to be understood as holding that, in extradition 
proceedings, tbe complaint must be sworn to by persons having actual knowl- 
edge of the offense chargea. Tbis would defeat tbe whole object of the treaty, 
as we are bound to assume that no foreign government possesses gréa ter pow^- 
er than our own to order Its citlzens to go to another country to instltute lé- 
gal proceedings. Tbls is obviously impossible. The ordinary course Is to send 
an offlcer or agent of the government for that purpose, and Rev. St. § 5271 
(U. S. Oomp. St. 1901, p. 3593), makes spécial provision that 'in every case of 
complaint and of à hearlng upon the return of the warrant of arrest, any dép- 
ositions, v^arrants, or other papers offered in évidence, shall be admitted and 
received for the purpose of such hearlng if tbey shall be properly and legally 
authentlcated so as to entitle them to be received as évidence of tbe crlminali- 
ty of the person so apprebended, by the trlbunals «f tbe foreign country from 
whlch the accused party shall hâve escaped, and copies of any such déposi- 
tions, warrants, or other papers, shall, if authentlcated accordlng to the law 
of such foreign country, be In like manner received as évidence,' of whlch au- 
theutication the certlflcate of the diplomatie or consular offlcer of the United 
States shall be sufflcieut. This obviâtes tbe necesslty whlch might otherwise 
exlst of confrontlng the accused wlth the wltnesses against hIm. Now, it 
would obviously be inconsistent to bold that dépositions, whlch are admissible 
upon the hearlng, sbould not also be admitted for tbe purpose of vestlng ju- 
risdlctlon in the commissloner to issue the warrant. Indeed, the words of 
the statute, 'in every case of complaint' seem to contemplate this very use of 
them. If the olEcer of the foreign government bas no personal knowledge of 
the facts, he may wlth entire proprlety make the complaint upon Information 
and belief, stating the sources of his iriformatlon and the grounds of his be- 
lief, and annexing to the complaint a properly certified copy of any Indict- 
ment or équivalent proceeding, whlch may hâve been found in the foreign 
country, or a copy of the dépositions of witnesses having actual knowle<1ge of 
the facts, taken under the treaty and act of Congress. This will afford ample 
authorlty to the commissloner for issuing the warrant." 

In Grin v. Shine, 187 U. S. 193, 23 Sup. Ct. 103 (47 L. Ed. 130) 
on appeal from the Northern district of California, Mr. Justice 
Brown, as the organ of the court, said : 

"No évidence was required that thei Russlan consul had authorlty to make 
the complaint. AU that is required by section 5270 is that a complaint shall 
be made under oath. It may be made by any person actlng under the authorl- 
ty of tbe foreign government having knowledge of the facts, or, in the absence 
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of such person, by the officiai représentative of the foreign government based 
upou dépositions in liis possession." 

Neither in Grin v. Shine nor in the case of In re Grin (C. C.) 113 
Fed. 790, was the complaint of the Russian consul set forth in haec 
verba. Hence it becomes difficult, if net impossible, to ascribe its exact 
meaning to the language employed by Mr. Justice Brown in the ex- 
cerpt immediately preceding. See, also, Beavers v. Henkel, 194 U. S. 
87, 34 Sup. Ct. 605, 48 L. Ed. 882. 

A perusal of the foregoing extracts from the opinions of the Su- 
prême Court makes it évident that dépositions from a foreign country, 
which are admissible in évidence upon the hearing before the com- 
missioner, are also to be admitted for the purpose of vesting jurisdic- 
tion in thé commissioner to issue the warrant. But it is urged by 
counsel that, if the complaint be not based upon the personal knowl- 
edge of the affiant, the sources of his information should be stated 
and a copy of the indictment or équivalent proceeding, or a copy of 
the dépositions of witnesses having knowledge of the facts should be 
annexed to the complaint. This contention of counsel is based upon 
the language of Mr. Justice Brown in the cases to which référence 
has been made. It is to be observed, however, that when this is done 
— that is, when the papers are annexed, etc. — it will, employing the 
words of the learned justice, "afford ample authority to the commis- 
sioner for issuing the warrant." The principal purpose, perhaps not 
the only one, of annexing the papers to the complaint, is to satisfy 
the commissioner that the prosecution against the accused is based 
upon real grounds, and not upon mère suspicion of his guilt. Was not 
this purpose fully subserved in the présent case? We hâve seen that, 
when Mr. L,omeli made the complaint, he had before him the record 
and dépositions from Mexico pointing to Yordi's guilt. We hâve also 
seen that, when the complaint was submitted to the commissioner, he 
was thoroughly conversant with the contents of the record and déposi- 
tions from Mexico, since they were before him in a former hearing 
had upon the first complaint made by Mr. Lomeli. Besides, lie knew 
that the papers were in the consul's possession. What more was nec- 
essary? Did not the knowledge thus acquired "afford ample authority 
to the commissioner for issuing the warrant" ? Was it indispensable to 
the jurisdiction of the commissioner that the record and dépositions 
frorn Mexico should be actually fastened to the complaint when they 
were in the custody and keeping of the consul, and the commissioner 
was already in possession of the information which they contained? 

To answer the last question in the affirmative would be to construe 
with undue literalness the language of Mr. Justice Brown; and it 
seems to the court that, in view of the circumstances of this case, the 
reply must be in the négative. It follows that the order of the com- 
missioner, detaining the petitioner to await a final order of extradition, 
should be affirmed. 

An order will be accordingly entered discharging the writ heretofore 
awarded, and requiring the marshal to hold the petitioner in custody 
until by the proper authorities a warrant of extradition be duly issued. 
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In re McGEHEE. 
. (District Court, N. D. Georgia, N. W. D. January 26, 1000.) 

Ko. 37& 

1. BANERUPTCT (§ 140*) — PBOtEBTY HELD IN TbUST— RlQHTS OF CeSTTTI QtJB 

Tbust. 

A contract for the sale of fertilizers by the bankrupt provided that, un- 
tll sold or paid for in cash by tlie eustomer, the fertilizers should remaia 
the property of intervener, and, when sold, ail the proceeds of the sale, 
including cash, notes, and open àccounts, and the collections therefrom, 
should be kept separate and held by the bankrupt as a trust fund, and 
turned over to Intervener as collatéral security and pledged until the 
entire indebtedness of the eustomer, to wit, arising under the agreement, 
had been pald. Held, that intervener was entitled to ail notes, àccounts, 
and proceeds of sale in the hands of the bankrupt at the time of bank- 
ruptcy, except money which had been recelved for fertilizers and had 
goneinto the bankrupt's gênerai fonds, subject only to such Intervening 
liens or eonveyanees without notice as might hâve been obtained by third 
persons. 

[Ed. Note. — Por other cases, see Bankruptcy, Dec. Dlg. § 140.*1 

2, Banketjptct (§ 140*)^TiTLE to Pkopebty— Reoeipt. 

Where inten-ener, under a contract for the sale of fertilizers by the 
bankrupt, was eutltled to ail uncollected notes received for fertilizers 
sold, intervener's right was not affected by a writing, given by the bank- 
rupt within four months before bankruptcy, reciting that the bankrupt 
had recelved the notes listed therein for collection. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 140.*] 

In Bankruptcy. On intervening pétition of Troup Company. 

Goetchius & Chappell, for trustée. 

Henry Reeves and A. H. Thompson, for intervener. 

NEWMAN, District Judge. The questions for détermination hère 
arise upon a pétition to review the décision of the référée on an inter- 
vening pétition in the above-stated case by the Troup Company. On 
the 29th day of January, 1908, the Troup Company entered into a con- 
tract in writing with the bankrupt, E. H. McGehee, by which it agreed 
to furnish for sale by McGehee a certain specified amount of fertilizers, 
called "Blood and Bone." The contract, among other things, provided : 

"That, untU sold or paid for in cash by the eustomer, the fertilizers con- 
tra eted for under this agreement shall remain the property of such company, 
and, when sold, ail the proceeds of the sale of such fertilizers, Including cash, 
notes, open àccounts, and collections therefrom, shall be kept separate and be 
held by the eustomer as a trust fund and tumed over to sald company as col- 
latéral security and pledge until the entire indebtedness of the eustomer to It, 
arising under this agreement, bas been pald." 

The fertilizers were delivered, and a considérable quantity sold by 
McGehee. On the lYth day of October, 1908, McGehee sent the Troup 
Company a list of notes received by him for fertilizers sold, at the 
bottom of which list he stated : 

"Received of the Troup Company the above-listed notes for collection." 

*For other cases see same toplc & S numbek lu Dec. & Am. DIgs. 1907 to date, & Rep'r Indexea 
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Notes received for fertilizers sold, other than those set eut in the 
receipt, are said to hâve been in the hands of E. H. McGehee, and 
also accounts for fertiHzers sold were claimed to hâve been due. A 
demand in writing was made upon McGehee for ail notes and ac- 
counts taken for fertilizers delivered to him, which demand was re- 
fused, and on the same day — the 18th day of November, 1908 — a péti- 
tion in bankruptcy was filed against McGehee, and a receiver was ap- 
pointed. The receiver found the notes embraced in the list, and three 
other notes kept separate in an envelope, among McGehee's effects. 

The prayer of the intervening pétition of the Troup Company was 
that the receiver be directed to deliver to it ail the notes set out in the 
receipt referred to, together with such an amount of money as may 
hâve been collected by McGehee on the notes; also ail other notes 
and accounts which appear to hâve been the proceeds from the sale 
of the Troup Company's fertilizers. After a hearing the référée 
awarded to the Troup Company the notes set out in the list and found 
in the envelope, and also three other notes not listed. He disallowed 
the claim of the Troup Company to open accounts for fertilizers and 
any other fertilizer notes that might be hereafter found. The cor- 
rectness of this décision is the matter for détermination. 

The Troup Company and McGehee had the right to make any con- 
tract as between themselves they saw proper, so far as the matters in 
controversy hère are concerned. There is nothing illégal or wrong 
about the agreement between them, and as to them it would seem that 
the Troup Company had the right to claim ail notes, accounts, and 
proceeds of sale of fertilizers in the hands of McGehee as its prop- 
erty until the notes due the company for fertilizers were paid. Treat- 
ed either as a réservation of title or as an équitable lien arising from 
a written agreement between the parties, it is certainly valid as be- 
tween them. Of course, this claim of the Troup Company would be 
subject to any intervening liens or conveyances without notice, inas- 
much as the agreement was never recorded. It would also be subject 
to the rights of parties who gave crédit to McGehee on the strength 
of his supposed ownership of this property without notice of any kind. 
Where money had been received from the fertilizers, and had gone 
into the gênerai funds of McGehee, of course, there would be no rights 
on the part of the Troup Company. How far the creditors may hâve 
obtained rights to which the Troup Company's claims of priority 
should be subordinated is not shown by this record. 

I think the référée found correctly, as far as he went ; but I am of 
opinion that if there were accounts which were clearly for fertilizers 
sold, which could be separated and pointed out, and notes given for 
such fertilizers which could be clearly distinguished and pointed out, 
as between the Troup Company and McGehee, and also as between 
the Troup Company and the trustée in bankruptcy, the Troup Com- 
pany would hâve the right to recover possession of such accounts and 
notes. Chattanooga National Bank v. Rome Iron Company (C. C.) 
103 Fed. 755. The case will be sent back to the référée to make such 
modification of his ruling as may be consistent with what has just 
been stated. 
166 F.— 59 
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_I do not think that the fact of McGehee's receipt for ..notes teing 
given within four months bef ore the filing of the pétition in bankruptcy 
has any effect in this case. The rights of the Troup Company to the 
possession of thèse notes existed before the receipt was given, and 
the receipt added nothing to the rights which the Troup Company 
previously had under the terms of the contract. It seems probable 
that by this time the trustée will be able to point out more definitely 
to the référée exactly what notes and accounts there are in his pos- 
session, and whether they were given for the Troup Company 's fer- 
tilizers, so that the référée may détermine more satisfactorily to what 
notes and accounts the ruling made above should apply. 

The case is referred back to the référée for any further action that 
may be necessary in accordance with the views hereinbefore expressed. 



In re BRENER. 

(District Court, S. D. New York. Decetuber 27, 1907.) 

Bankkuptcy (§ 407*)— Georjnds foe Refusai, of Disciiargie— Debts Ceeated 

BT FALSE STATEMENTS. 

The omission by a ban.krupt f rom a flnanclal statement in writing made 
by ïilm, on whIch be obtained goods on crédit, of any référence to a large 
sum which he owed to relatives for borrowed mouey, shows a fraudulent 
Intent, and debars hitn of the right to a discharge under Bankr. Act 
July 1, 1808, e. 341, | 14b (H), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), 
«is amended by Act Feb. 5, 1903, c. 487, 32 Stat. 797 (U. S. Comp. St. Supp. 
1907, p. 1026), without regard to the amount of the loss thereby occasioned 
to the objecting creditors. 

[Ed. Note. — For oth^r cases, see Bankruptcy, C«nt. Dig. i 760; Dec. 
Dig. § 407.*] 

In Bankruptcy. On application for discharge. 

Sidney Rosenbaum, for bankrupt. 

James, Schell & Elkus (R. P. Levis and J. N. Rosenberg, of coun- 
sel), for objecting creditors. 

HOUGH, District Judge. What is meant by the "personal équa- 
tion" mentioned in the referee's report is clearly shown by reading 
Brener's speech toward the close of his examination on application 
for discharge. Even as read, it shows a man intelligent, yet illiterate, 
of great business aptitude, yet ignorant of some elementary condi- 
tions of ail successful business, bold enough to pay pressing creditors 
for the sake of maintaining an appearance of crédit, yet not brave 
enough to bow his neck to the inévitable in the interest of creditors 
who were not harassing him. The taie excites some sympathy, and, 
when coupled with an attractive demea,nor and a manner of speech 
expressive of some sensé of wrong, might well excite much sympathy. 

I am always loth to interfère with any finding of fact by an officer 
who heard and saw witnesses, but there are some incontrovertible facts 
proven in this case, and some findings of fact by the référée which in 
my judgment require that Brener be refused his discharge. It is re- 
ported, after a view of the witness, that Brener is an intelligent man, 

•For other cases see same topic & § number in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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and that the payments made to family creditors on the eve of bank- 
ruptcy were made under the appréhension of impending financial 
trouble. This clearly shows that Brener, though he did not keep his 
own books, and perhaps was not capable of reading them, was thor- 
oughly aware of the fact that he owed considérable sums of money 
to persons for whom he entertained particular regard and whom he 
was prepared to prefer, and did prefer when trouble came. I think 
the testimony also shows that he was indebted to persons of this class 
in the sum of approximately $6,000 on December 20, 1902, the date 
as of which his statement was made up. 

An intelligent man, acquainted with and reasonably successful in 
business, for whom a trial balance was prepared, must hâve known 
whether or not in that trial balance any borrowed money figured as a 
liability. The statement of assets and liabilities upon which his cred- 
itors rely is confessedly but a transcript of his trial balance. It spe- 
cifically calls for a statement of borrowed money, and is a deliberate 
assertion that he owed nothing for borrowed money. It is a notorious 
fact, of which I think the court may take judicial cognizance, that in- 
tending vendors of merchandise are peculiarly sensitive regarding 
debts for borrowed money. They are apt to look into them with a 
microscopic eye. They induce suspicion of themselves, and very just- 
ly so ; for it is also a matter of common knowledge that such liabilities 
are earliest discharged, if the creditors are related by blood or mar- 
riage, when doubt arises as to ability to pay ail creditors. It may be, 
and I think it was, quite true that, if Brener's statement had shown 
$6,000 less net worth than it did show, his line of crédit would not 
hâve been curtailed by those persons with whom he was accustomed 
to deal ; but it does not follow that, if his net worth had appeared to 
be $6,000 less than was stated by reason of borrowed money, intend- 
ing creditors would hâve felt as much confidence as they did feel, or 
as much as they would hâve felt had his worth been decreased for any 
other reason. The padding of a statement by doubtful assets may be 
regarded as but an unconscious expression of undue hopefulness, and 
in an illiterate man may perhaps be looked upon with a benevolent 
eye ; but the suppression of ail indebtedness for borrowed money is, I 
think, a particularly flagrant form of material falsity, first, because 
it is a suppression of truth especially calculated to prevent further in- 
quiry, and, second, because its omission is the omission of soraething 
particularly and always présent in the mind of the debtor. It cannot 
he inadvertent. It must be deliberate. 

I feel sure, therefore, that Brener permitted this statement to go 
over his signature with a deliberate intent to deceive, and to deceive 
upon a material point. This is the fraudulent intent referred to in Re 
Carton (D. C.) 17 Am_. Bankr. Rep. 351, 148 Fed. 63; and, if the 
intent was fraudulent, it makes no différence how small is the loss 
occasioned to the objecting créditer thereby. It is enough if such 
creditor would not bave extended the crédit, had he known the truth ; 
such truth being that there was not merely an overestimate of assets, 
but a deliberate suppression of a well-known liability. 

For thèse reasons the discharge of Brener must be denied. 
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In re COOPER BROS. 
(District Court, g. D. New York. May 13, 1908.) 

1. Bankbuptcy (§ 386*) — Setting Aside Composition— Geounds. 

A bank, whicli was schedtuled as ai credltor of bankrupts for $6,800, 
signerl a composition agi-éement as a ereditor for tliat amount, but sub- 
sequfintly proveû a clalm for about $2,800, and the composition was eon- 
firmed and payment made, and tlie balance remaining in the hands of tlie 
trustée returned to the bankrupts ; the bank being treated as a créditer for 
the amount proved. After the order of composition was made, the banlc 
filed an additional clalm for about $4,000, and nioved to set aside the com- 
position. There was no fraud In the transaction. Hcld, that the court 
had no power to set aside the composition, or to change Its effect as a 
discharge, or to charge the trustée with liability, he having complied 
with'the order, whatever remedy the créditer might hâve against the 
bankrupts in some other forum. 

[33d. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 606 ; Dec. 
Dig. § 386.*] 

2. Bankruptcy (§ 387*) — Time fob PbooP of CI-aims— Claims Filed Afteb 

Composition. 

After a flnal order lu composition fias been made in a bankruptcy 
proceeding, the référée has no right to receive new clalms against the 
estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 607, 610; 
Dec. Dig. § 387.*] 

In Bankruptcy. On motion to set aside a composition, etc. 

Robert P. Levis and James N. Rosenberg, for trustée. 
Walter T. Kohn, for State Bank. 

HOUGH, District Judge. The State Bank was a scheduled credi- 
tor for $6,800. It signed the composition agreement as a creditor for 
that amount, and the figures "$6,800" were put opposite the signature 
of the attorney in the usual way. The exact date when this was done 
does not appear; but it was as of September 30, 1907. The first 
meeting of creditors was opened September 6, 1907, and a trustée 
elected. On that day, or at any rate before ]?ebruary 6, 1908, the 
State Bank filed a claim of $2,853.60. On February 6, 1908, a final 
order in composition was made by which the claim of the State Bank 
was in efïect treated as one for $3,852.60, and no more; that is, 
enough money was put in the hands of the trustée, as disbursing agent, 
to pay the amount of the composition on the amount of the State 
Bank's proved claim. 

Payments having been. made or tendered on ail the claims proven 
or scheduled and not proved, the balance remaining in the trustee's 
hands was turned over to the bankrupts. The sum was by the bank- 
rupts immediately turned back to either the trustée or his attorneys 
for the payment of the expenses of the composition. This appears to 
me to be perfectly immaterial. In légal efïect ail the money was spent 
in accordance with the terms of the order in composition. After the 
order in composition had been made, the State Bank filed an additional 
claim for about $4,000. The fact appears to be that the indebtedness 

•For other cases see same toplc & § HUMEEB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to the bank was in the shape of notes, and that they offered the notes 
for proof as they matured. New the bank moves to set aside the 
composition, or to compel the trustée to tind somewhere enough money 
to pay the composition percentage on the $4,000. I hâve sought to 
find some way in vvhich rehef could be granted to this créditer; but 
it appears impossible under the décisions. There was no fraud in this 
transaction, and therefore the composition cannot be set aside under 
the express terms of the act. 

There was not even a trick, however venial, practiced upon the 
bank or its attorney. It was assumed that, if one be scheduled as a 
créditer for a certain amount and fîled a claim for a less amount, the 
claim overrules the schedules. It seems to me that this is a fair pre- 
sumption. The act of the bank in fihng a claim after the final order 
in composition was entered makes no différence at ail in respect of the 
composition. In fact, the référée had no right to receive the claim. 
Re Fox (D. C.) 6 Am. Bankr. Rep. 525. In short, for aught that 
appears on thèse papers, ail parties concerned in offering the composi- 
tion and drawing the order confirming it would hâve been justified in 
considering the schedule debt merged in the claim propounded by the 
créditer. It does not appear that there was any réservation made or 
notice given that the claim was but partial. So far, therefore, as the 
trustée is concerned, he bas complied with the terms of a lawful order, 
and no relief can be obtained against him. 

So far as the bankrupts are concerned the order of composition is a 
discharge upon compliance with its terms, and, as already stated, such 
terms hâve been observed. In the absence of fraud, that discharge 
cannot be set aside. It may be true that the bankrupts evidently con- 
sidered that they owed the bank $6,800, and not the smaller sum, be- 
cause they offered notes (which was a part of the composition) on the 
basis of $6,800. That does not affect the rights of the trustée, who 
was only bound to observe the order of distribution ; but whatever 
rights the bank may hâve against Cooper Bros, are not properly be- 
fore this court. Cooper Bros, hâve been in effect discharged, and law- 
fully so. The discharge must stand; but the effect of the discharge 
is not for this court, as was pointed out in Re Eisenberg (D. C.) 16 
Am. Bankr. Rep. 776, 148 Ked. 325. 

The motion for relief must therefore be denied in ail its parts. 



HOBBS MFG. CO. v. GOODING et al. 

(Circuit Court, D. Massachusetts. January 27, 1900.) 

No. 448. 

Equity (§ 150*)— Pleading— Mtîltifariotjsxess of Bill. 

A bill by a judi^merit creditor to set aside as t'rauduleut several convey- 
ances of différent r)roperty by several judgment debtors to différent grau- 
tees is bad for multifariousness, altliougli tbe judgmeuts were entered in- 
the same case. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. § 377; Dec. Dig. § 
150.*] 

'li'or other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



934 166 FEDERAL RÊtORTEK, 

In Equity. 

Edward S. Beach, for complaînant. 

Elder & Whitman, C. F. Weed, A. H. Weed, Wm. A. Macleod, 
Raymond T. Parke, and Charles Warren, for défendants. 

EOWELL, Circuit Judge. The complainant brought a bill in equity 
under the circumstances described in the opinion of the Circuit Court 
handed down June 1, 1908. 164 Fed. 91. Some of the défendants 
hâve moved to dismiss the bill and hâve demurred thereto, either or 
both, and thèse motions and demurrers are now before the court. 

The marshal's return upon the exécution issued under the first bill 
is objected to by the demurrers and motions to dismiss as not showing 
that the complainant's remédies in the earlier case had been exhausted. 
As the form of the return upon this exécution is necessarily alleged 
in the second bill, the objection is raised more properly by demurrer 
than by motion to dismiss. Some of the demurrers and motions hâve 
been filed by parties who hâve thus far entered only a spécial appear- 
ance for the purpose of objecting to the jurisdiction. If the demurrers 
of thèse parties are now to be considered, a gênerai appearance is 
necessary ; but, as this is a formai requirement, the court will assume 
that the demurrers filed are intended to contain gênerai appearances by 
implication. In my opinion, as expressed at the argument, the com- 
plainant would hâve done well to procure the amendment of the re- 
turn, or to allège the value of the shares seized ; but this course has 
not been followed. For the purposes of this proceeding the return 
is imperf ect, but, as I think, not insufficient. Two shares of stock 
cannot be supposed to hâve a value of many thousand dollars. If I 
am wrong, and at some later stage the return shall be deemed insuf- 
ficient, the complainant has been warned, and hereafter can expect 
no leave to amend. 

The Cushman Paper Bag Company, one of the défendants, asks 
for the dismissal of the bill as against itself, because it has not been 
properly served. No référence to this matter is found in its brief, and 
I suppose that the service, if originally imperfect, has now been cured. 

The défendants hâve also demurred upon the ground of multifari- 
ousness, inasmuch as the complainant has joined in one bill proceed- 
ings to set aside several fraudulent conveyances of several pièces of 
land or other property made to several persons by several judgment 
debtors. The bill sets out a decree and exécution obtained under the 
first bill against the défendants Glazier and Metcalf for $11,895.65, 
and against the défendants Taylor, Metcalf, Glazier, and Gooding for 
$3,721.60. Each of thèse défendants is alleged to hâve made fraudu- 
lent conveyances of his property to other défendants. It has been 
held that a judgment creditor may join in one bill proceedings to set 
aside independent conveyances made to diflferent persons by the same 
judgment debtor. But no case is cited in which a complainant has 
been permitted to join in one bill proceedings to set aside conveyances 
by différent debtors, although the judgments were entered in the same 
case. In Harrison v. Hallum, 5 Cold. (Tenn.) 535, the facts are stated 
so imperfectly that the point actually decided cannot be clearly dis- 
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cemed. "The principle of multifariousness is one very largely of con- 
venience." U. S. v. Téléphone Co., 138 U. S. 352, 9 Sup. Ct. 91, 
32 L. Ed. 450. In the case at bar, if the complainant were permitted 
to unité in this one bill proceedings to set aside ail the conveyances 
mentioned therein, I am of opinion that confusion and hardship would 
ensue, and I therefore hold the bill bad for multifariousness. 
Demurrers sustained ; bill to be dismissed. 



PENDLETON v. VIGNEAUX. 
(Circuit Court, N. D. Georgla. February 2, 1909.) 

MOETGAGES (§ 502*)— SXJIT TO FORECLOSE— OKDER OF SaXE. 

Where the défendant in a suit to foreclose a mortgage died before a de- 
cree had been entered and pendlng a hearlng on exceptions taken by liim 
to tlie master's report, an order of sale cannot be issued nierely on notice 
to his widow, where neither she nor a personal représentative of défend- 
ant has been niade a party and no decree has been talien. 

[Ed. Note. — For other cases, see Mortgages, Cent Dig. § 1489 ; Dec. Dlg. 
§ 502.* 

Foreclosure in fédéral courts, see note to Seattle L. S. & E. Ky. Co. v. 
Union Trust Co., 24 C. C. A. 523.] 

In Equity. On motion for an order to show cause. 

Wimbish, Watkins & Ellis, for complainant. 
W. T. Moyers and W. H. Terrell, for défendant. 

NEWMAN, District Judge. I am not satisfied with the procédure 
adopted in this case. The prayer is that the court grant an order 
requiring the widow of B. Vigneaux to show cause why an order 
should not be made to sell the property described in the pétition in 
this cause. No decree has yet been taken in this case. It seems to hâve 
been referred to a master. He reported in favor of complainant, and 
that a decree of foreclosure should be entered, to which report excep- 
tions were filed by B. Vigneaux, and pending the hearing of thèse ex- 
ceptions B. Vigneaux died. Subsequently Courtlandt S. Winn was 
appointed administrator of B. Vigneaux's estate, and an effort was 
made to make him a party; but before he was made a party, or at least 
before any decree was taken against him, he resigned as administrator. 
In that situation the effort is as against Mrs. B. Vigneaux to take an 
order to sell the land in controversy. It seems to me to be absolutely 
necessary that there should be some decree against Mrs. B. Vigneaux 
before a sale of the land can be ordered. If she is in possession and 
control of the land, it would appear to be a simple matter to make 
lier a party to the proceeding, or to take some steps to bave Vigneaux's 
estate represented, or at ail events in some way to get a decree of fore- 
closure before a sale should be ordered or made. 

The motion for an order decreeing a sale of the land is denied. 

♦For other caseB see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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JEFFEEIS V. MEREITT & CO. 

(Circuit Court, B. D. Penusylvania. Jauuary 8, 1009.) 

No. 34. 
Refusai of New TBlal. 

A new trial vvillnot be granted, where tlie vital question In issue was 
as to the construction placed on an ambiguous contract by the parties, 
and such question was determlned by the jury under proper instructions 
and on évidence whicli supported their verdict. 

On Motion for New Trial. 

John Weaver, for plaintiff. 
George Q. Horwitz, for défendant. 

HOLLAND, District Judge. Tliirteen reasons are filed in this 
case why a new trial should be granted. The important fact at issue 
in the case was the construction placed upon a contract written in am- 
biguous language, which had been acted upon for about fîve years, 
and it was a question which construction had controlled the actions 
of the parties. This question was left to the jury under proper in- 
structions, and we are convinced the verdict is justified by the évidence. 

Motion for a new trial overruled. 



RISDON IRON & LOCOMOTIVE WORKS v. VON STORCH et al. 

(Circuit Court, II. D. Pennsylvania. January 20, 1009.) 

No. 8, January Tenu, 1901. 

1. COKPORATIONS (§ 342*) — LlABILITY OF D:ÇRECT0KS FOR OORPOBATE DeBTS — 

Montana Stattite. 

Civ. Code Mont. 1895, § 451, whlch requlres the directors of stock cor- 
porations to make an anuual report showing the paid-up capital and the 
indebtedness of the corporation and provides that if they fall to do so 
they shall be jolntly and severally liable for ail debts of the corporation 
then existing or which may be thereafter contracted until such report 
shall be made, but that if the report shall be made after the time there- 
in specifled they shall not be liable on account of the prior f allure to 
make report for debts thereafter contracted, is Intended to make directors 
liable for their own defaults only, and new directors are not liable for 
debts existing at the time of their élection because of a failure of their 
predecessors to make the required report. If they continue the default 
until the time for making the next annual report, and then make such re- 
port, they are liable for debts contracted by them in the meantime, but 
no others, and if they file the omitted report withln a reasonable time 
after their élection they are ehargeable witb no failure of duty and incur 
no liability. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 342.*] 

2. Corporations (§ .342*) — Liability or Directors foe Corpobate Debts— 

Montana Statute. 

Under such statute the indebtedness of a corporation for property pur- 
chased beoomes flxed at the latest on its delivery, and the fact that by the 
contract paynient Iherefor is deferred until after a new boiird of directors 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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has becu. eleeted does not render its members linble tliereon because of tlie 
failure of their predecessors to flle the raiiiired report. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 342.*] 

3. OORPOEATIONS (§ 342*) — LlABILITY OF DiEECTORS FOR CORPOEATE DEBTS — 

Montana Statute — "Existing Indebtedness" — New York Décisions. 

Where a coriwration contracted for the purchase at an agreed price of 
property to be thereafter delivered, the indebtedness therefor was In- 
curred at the tinie of the contract, and became an existing indebtedness 
within the meaning of the statute, and the fact that the property was 
not delivered until after new directors had been eleeted did not render 
them personally liable therefor because of the failure of their prede- 
cessors to flle the required report. The New York décisions in this re- 
spect are not to be followed. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 342.*] 

4. COEPOEATIONS (§ 342*) — LlABILITY OF DiEECTORS FOB CORPOEATE DEBTS — 

Montana Statuts. 

Assuniing, liowever, that such indebtedness was not incurred within 
the meaning of the statute until the property was delivered, the new di- 
rectors could not be held therefor where delivery was made before they 
had been in office long enough to hâve had reasonable tinie to ascertain 
the condition of affairs and reniedy the default of their predecessors, 
and they were therefore not chargeable with any dereliction of duty. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 342.*] 

On Trial to the Court Without a Jury. 

T. J. Walsh and W. J. Torrey, for plaintiffs. 

H. A. Knapp and E. B. Little, for défendants. 

ARCHBALD, District Judge. This is an action to en force against 
the défendants, as directors of the Western Montana Placer Mining 
Company, the Hability imposed by the Alontana stattites for failure 
to file an annual statement of the financial affairs of the company. 

The facts are as follows: The company is a Montana corporation, 
and the défendants were chosen directors at the annual meeting held 
January 8, 1901, and served as such for that year, filing a financial 
statement in due form at the required time in September following. 
The default on which Hability is charged occurred the year previou.s, 
in September, 1900 — before they were eleeted. The plaintiffs' claim 
is for the balance due on a gold gravel-dredger, which they con- 
tracted to build and set up for the company on Nine Mile creek, Mont. 
The contract for it was signed on June 1, 1900, and it was agreed that 
it should be completed within five months, or by November 1, follow- 
ing. Work on it was duly begun and prosecuted, and the pontoon or 
float was finished and in place by September, 1900, when the default 
occurred on which the défendants' liability is predicated. But the 
whole dredger was not finished until January, 1901, but was completed 
and delivered within the first few days of that month, or before the 
défendants' élection, the price to be paid for it being charged up on the 
books of the plaintiff company a day or two later, on January lOth. 
The price of the dredger was $35,500, payable $5,000 down, and $5,- 
000 in 30, 60, 90, and 130 days afterwards, with ,a final payment of 
$10,500, 30 days after its completion. Ail the installments were paid 
except the last, but default to the extent of $10,000 having been made 

•For other cases see same toplc & § number iû Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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on that, a mechanic's lien was entered against the dv'edger for that 
amount, with extra material and labor furnished of $850,73 ; and on 
May 7, 1903, a judgment for $12,403 was recovered, on which ex- 
écution was issued and a sheriff's sale had, at which $7,500 was realiz- 
ed, which, after taking ont the costs, $105.53, was credited on the 
judgment, leaving $5,007.50, which, with interest at 8 per cent., the 
Montana rate, is now sought to be recovered. Some of thèse figures 
may not be very material, but they make for accuracy. The following, 
however, are important. Included in the amount last named, and going 
to make up the judgment recovered, were the following: 

Balance due for extra frelt;Ui and ha:uling, over and above 

S20.00 lier ton, allowed Ij.v tUe contract $1,620 51 

Less lumiier furnished by défendants' compauy 1,040 00 ÇûSO 51 

Material and labor furnislied by plaintifEs, Indeiiendent of 

the contract: 

April 12, 1901 $ 48 20 

" 24, " 108 59 

May 1, " 8 50 

10, " : 4;ï gD 

June 3, " 10 52 

" 5, " 44 55 270 22 

$850 73 

The bearing of tliis will appear later. 

Outside of that which is included in the judgment, claim is also made 
for material and labor furnished by the plaintiffs as follows : 

Aug. 30, 1901 $391 00 

Sept. 5, " ;■> '. 72 

Dct. 4, " 53 92 $478 64 

On which Is to be credited 

Aug. 15, cash pald 139 87 

Leaving $338 7T 

Be fore the bill of October 4th was contracted, however, the défend- 
ants, as already stated, on September 16, 1901, as directors of the com- 
pany, duly made and filed the annual report required for that year; 
and in January, 1903, their successors were elected, and they ceased 
to act. 

The statute of Montana, on which the Uability of the défendants is 
asserted, is section 451 of the Civil Code of 1895, which is reproduced 
in the margin.'^ No Montana décisions hâve been cited which construe 

1 "Sec. 451. Every corporation havlng a capital stock, shall annually with- 
iii twenty days from and after the flrst day of September make a report which 
shall State the amount of capital and the proportion thereof actually pald in 
and the amount of existing debts, and which shall be sigued by the prési- 
dent, and a majorlty of the directors Inclusive of the président, and shall be 
verifled by the oath of the président, vice président or secretary of such cor- 
poration ; and shall be published in some newspaper of the town, clty or vil- 
lage, or if there be no newspaper publlshed there. then In some newspaper 
published In some city, town or village nearest to the principal otHce or place 
of business of such corporation and fîled In the office of the çlerk of the coun- 
ty where the principal office or place of business of corporation shall be lo- 
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it, and the case is therefore to be disposed of, so far as concerns the 
questions hère inyolved, as one of iirst impression, except as light is 
thrown upon it by the New York décisions, from which state the law 
is taken, and which are therefore recognized as more or less control- 
ling. Its terms are not so clear as to preclude construction, and that 
construction is of course to be adopted which will best effectuate the 
purpose of the enactment, due regard being had at the same time to 
the rights of the respective parties. 

It is clear, both on reason and authority, that no responsibility as 
to existing debts of the company attached to the défendants upon their 
becoming directors in January, 1901, because of the failure of the 
preceding board to file the annual statement due the September pre- 
vious. Each set of directors is penalized by the statute for its own 
acts and omissions only, and it is only as new debts are contracted 
by a succeeding board while the default continues that they are made 
Uable thereby. A new board could not with justice forthwith on as- 
suming office be chàrged with the conséquences of what had gone 
before, which, not being in the management at the time, they were 
unable to prevent, and the resuit of which to themselves they would, 
in that case, be powerless to avert, the utmost promptitude on their 
part, after their élection, in filing a report, not being eiïectual to dis- 
charge a liability which, on their being chosen directors, ipso facto 
attached, Indeed, as was pointed out in Boughton v. Otis, 21 N. Y. 
361, with such an interprétation of the statute, by which at the moment 
of taking office those elected became personally involved for the debts 
then due, it would be next to impossible to secure careful and respon- 
sible directors to supplant a preceding, reckless, and improvident board. 
A juster and a sounder view, as it is declared, is that the board of 
directors guilty of the default, and retiring from office, remain liable 
for antécédent or existing debts; and that their successors, if they 
continue the default until the time for making the next annual re- 
port, are liable for the debts contracted by them meantime, but for 
no others, if they then comply; while, if they promptly obey the re- 
quirement of the law by filing the omitted report, they escape ail ha- 
bility, as is just, there being then no failure of duty on their part; but 
if they do not, they properly incur the hazard of the debts which 
they themselves contract, but not those with which they hâve had noth- 
ing to do, based upon their supposed responsibility for the default of 

cated. li any such corporation shall fail so to do, ail the directors of the 
corporation shall be jointly and severally liiiWe for ail délits of the corpora- 
tion then existing, or which may be thereafter contracted until such report 
shall be made and published or filed, provided, however, that if within ten 
days after such failure a direptor or directors shall make and i^ublish or fiie 
as aforesaid an affldavit or affidavits stating that the failure was due to no 
fault or neglect of liis or theirs, and stating al.so that withi]i the said twenty 
days, he or they requested the président or a sufticieut numlier of the other 
directors whose résidence was known to the affiant to join with hiiu or theni 
In making report, such directar or directors shall not be liable under this sec- 
tion. 

"If the required report be made and published or flled after the time here- 
lu specifled the directors shall not, on account of the prior failure to make 
report, be liable for the debts thereafter contracted." 
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their predecessors, which neither principle nor policy requires thetn 
to assume. Or, as it is succinctly put in Shaler Quarry Co. v. Bliss, 
27 N. Y. 297 : 

"If he [the défendant] were not a trustée at the time of the default, but 
becàme such aftenvards, then hls Uabllity is limited to debts eontracted while 
he remains trustée, and while the default continues." 

This is the established doctrine of the New York courts, and is the 
one to be accepted and applied herè. And according to it, the défend- 
ants incurred no Hability by virtue of their élection as directors Jan- 
uary 8, 1901, for any ihdebtedness then existing, but only for that 
which was of their own contracting subsequently until, at the proper 
time in September following, they made a report. Their responsiîjil- 
ity for the balance due on the dredger dépends, therefore, in this view, 
on whether it was an existing indebtedness when they went into of- 
fice. 

The dredger was eontracted for, as it will be remembered, on June 
1, 1900, and was to be coppleted by November Ist, but was not finish- 
ed and set up, so as to make the company chargeable with it, until Jan- 
uary 10, 1901, At liiC latest, or two days after the défendants were 
elected. This • ppesj-s not only by the charge on the plaintiffs' books, 
where the prU:Q is entered up on that date, but also by the dépositions 
of Mr. Mead, the secretary, who had charge of that part of the plain- 
tiffs' business, who expressly says that the dredger was completed in 
January. It was assumed at the hearing that this was a clérical mis- 
take for June, but upon further considération it is évident that it was 
not; for which we hâve not only the entry on the books, which has 
been referred to, but also the adjustment of freights in March, which 
could not well be made with the work in progress up to June. With 
the priée, also, charged up on January lOth, the probability is that, as 
I hâve found above, the machine was in fact completed and deliv- 
ered at a somewhat earlier day in that month. The work of assem- 
bling and setting it up having been done in Montana, where it was 
to operate, it would take several days for the report of its completion 
to reach the head office at San Francisco, and this would naturally, 
if not necessarily, be awaited before the price would be charged up 
on the books, which would carry the delivery back of the time when 
the défendants took office, thus relieving them from Hability therefor. 

It is said that the last installment on the dredger was not payable 
until 30 days after the work was done, and that thus the debt came 
due beyonù question after the défendants were in office. But the 
liabiliiv was complète upon performance, and it was then that the 
i^Jebtedness became fixed, which being before the défendants' élec- 
tion, no Hability for it attached. The fact that payment was deferred 
until a later date did not make it any the less a debt at the time of 
completion, it being in this respect like the case of a note or bond, 
which, as we shall presently see, takes rank as a debt from its date, 
without regard to when it becomes due. 

This disposes of the case, so far as the dredger is concerned, but 
there are other considérations by which the same resuit is reached. 
On principle, the debt of the dredger must be regarded as having 



EISDON IRON & LOCOMOTIVE WOEKS V. VON STORCH. 941 

been contractée! when tlie order for it was given, and the agreement 
made, by which the one party undertook to construct and the other to 
receive and pay for it; and, if so, the sum to be paid was an existing 
indebtedness, vvithin the meaning of the statute, in September, 1900, 
when the faikire to file an annual statement occurred, by which the 
directors then in ofRce, and not their snccessors, became bound. It 
was an obhgation of the company to be reckoned with from the start, 
and neither in any provision for the future nor in any financial state- 
ment could it be left out. It is true that ultimate liabihty was con- 
ditioned upon performance. But this did not make it contingent; and 
once the condition was performed, the liabihty became fîxed. It was 
one, moreover, which faced the directors who were in office when the 
default occurred, which it is thus no hardship to require them to 
meet. While, on the other hand, if the time of delivery is to control, 
and it falls within the incumbency of a succeeding board, who are to 
be held for it on that account, they are made liable for that which they 
had no part in ordering, and which they could not refuse to accept, 
and thus in no sensé could be said to contract, in disregard of the pro- 
vision of the statute that, when not guilty of the original omission, 
directors shall be liable during its continuance only when that is the 
case. 

It must be confessed that, if the New York décisions are to be fol- 
lowed, this is not the law. In Garrison v. Howe, 17 N. Y. 458, the 
plaintifï in December, 1850, agreed to deliver lumber in différent lots 
at a price named, which the défendant company was to take and pay 
for, giving its notes from time to time, as deliveries were made. An 
annual report, due in January, 1850, was not filed, the company hav- 
ing been organized only a couple of months, and the directors not 
realizing that it was required ; but there were reports, at the proper 
time, in 1851 and 1852. A note having been given in September, 
1851, for lumber delivered about that time, it was held that the debt 
which it represented was not contracted when the agreement for it 
was executed in December, 1850, at which time there was an existing 
default, and that there was no debt in existence by which they could 
be charged until and except as deliveries were made under it, at which 
time, in 1851, there was no default, a report having been duly filed in 
January of that year. This is the fîrst case in which the question 
came up, and the décision was manifestly influenced by the hardship 
involved, the court declaring that the statute was highly pénal, and 
not therefore to be carried beyond its exact terms ; thus afïording an 
example of the adage that hard cases are often the making of bad 
précédents. It bas become the settled law of the state, however, and 
is too firmly fixed to be overthrown. Jones v. Barlow, 62 N. Y. 202 ; 
Whitney Arms Co. v. Barlow, 63 N. Y. 62, 20 Am. Rep. 504; Id., 
68 N. Y. 34; Trinity Church v. Vanderbilt, 98 N. Y. 170; Gold v. 
Clyne, 134 N. Y. 262, 31 N. E. 980, 17 L. R. A. 767. By way of 
exception, if not at variance with this, it is, however, held that a 
fixed obligation, such as a note or bond, or rent reserved on a lease, 
is an indebtedness of the corporation for which the directors become 
liable upon the subséquent failure to file an annual report, even though 
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in either case it does not fall due until a later date, vfhtn they are not 
in office, the debt being held to be created at the time the obligation is 
given, and not when it matures. Lee v. Jacob, 38 App. Div. 531, 
56 N. Y. Supp. 645 ; Ginsburg v. Von Seggern, 59 App. Div. 595, 69 
N. Y. Supp. 758, affirmed 1-73 N. Y- 663, 65 N. E. 1116 ; Stieiïel v. 
Tolhurst, 67 App. Div. 521, 73 N. Y. Supp. 1034; Thistle v. Jones, 
123 App_. Div. 40, 107 N. Y. Supp. 840. The contingent liability of a 
corporation as indorser on a note not due stands difïerently, and is 
correctly held not to be an existing debt within the meaning of the 
law. Witherow v. Slayback, 158 N. Y. 649, 53 N. E. 681, 70 Am. 
St. Rep. 507. 

Notwithstanding this array of authorities, however, I am not con- 
vinced, and, not being bound by them, I adhère to the views expressed 
above, which seein to me to be sustained by considérations which I 
cannot disregard, that^ in a cage such as we hâve hère, the debt is 
incurred at the time the obligation is entered into out of which it 
grows, and becomes an existing indebtedness, within the meaning of 
the statute under discussion, froni that time, the liability for which, 
on the failure to file an annual report, attaches to the directors whose 
defaultthis is, and that it cannot rightly be said to be contracted or 
incurred by a subséquent board, so as to make them liable, simply 
because it matures by performance and becomes payable after they 
hâve come in. 

There is, however, still another yiew by which the défendants are 
relieved. Let it be assumed, "contrary to what is found, above, that 
the dredger was not completed and delivered prior to their élection 
as directors on January 8, 1901, and not,. in fact, until January lOth, 
two days afterwards, when the price was charged up by the plaintiffs 
on their books. It could not hâve been later than that, under the évi- 
dence, there being no right to make tbe charge until the price had 
been earned by performance, until which it is not to be supposed 
that this would be done. L,et it be assumed, also, that not until then 
was the indebtedness incurred within, the meaning of the law. But, 
even so, the défendants would not be made liable thereby. They were 
clearly entitled to a reasonable interval after their élection to acquaint 
themselves with the afïairs of the company, and to supply, when they 
had learned of it, the annual report which their predecessors had 
neglected to make, which, if they themselves made with reasonable 
promptness, no liability as to anything attached. Boughton v. Otis, 
21 N. Y. 261. But having been only elected January 8th, and the debt 
in controversy becoming due within two days, on January lOth, they 
could not within that brief time be expected to meet this duty, so as 
to be chargeable, if they did not, with a continuance of the default. 
Or, in other words, the debt having become due before they could 
be called upon to act, it cannot, upon the construction of the statute 
most unfavorable to them, be regarded as one which was contracted 
by them while ni default, for which they would thereby be bound. 
It may be that this leaves no one for the plaintiiïs to look to outside 
of the company itself ; not the retiring directors, because they were 
00 longer in office when the debt matured (Sinclair v. Fuller, 158 N 
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Y. 607, 53 N. E. 510) ; nor yet the incoming board, because they had 
not had time to make a report. But with that we are not concerned. 
The case is one of strict law, which is not to be so construed as to 
work injustice, nor to be deviated from to favor either side. An easy 
escape from any such situation would be to hold, as contended for 
above, that the indebtedness was incurred when the dredger was or- 
dered, and an additional argument for it is afïorded thereby. But 
if this is not agreed to, still the plaintiffs had it in their own hands 
to avoid the dilemma by advancing or retarding the dehvery, and 
there is no occasion, therefore, to help them out to the détriment of the 
défendants, who had no such chance. It is true that no report was 
filed by the latter until September came around again. But that does 
not change the resuit. They were hable to the plaintiffs as the case 
stood, at the time the debt matured, on January lOth, or not at ail, 
and nothing after that, according to the statute, made them answerable, 
until the time came for filing the next annual report. 

This disposes of the balance due on the dredger, and the claim for 
extra freight, $580.51, necessarily goes with it. While this may not 
hâve been adjusted until March 29th, when it was entered on the 
books, it was actually incurred in connection with the delivery of the 
différent parts of the dredger, which were manufactured in San Fran- 
cisco and shipped to Montana, and can therefore receive no other or 
better considération than the debt due for the dredger itself. 

No claim, also, can be made for the bill of October 4, 1901, $53.- 
92. Before this was contracted, on September 19, 1901, an annual 
statement was filed, and, the défendants thereafter being in no default, 
no liability for it was incurred. 

But the same cannot be said as to bills contracted for material 
furnished and labor performed at différent dates from April to Sep- 
tember. Thèse were for extras, outside of the dredger contract, and 
not provided for in it, and, having been ordered and settled during 
the défendants' incumbency, they are directly responsible therefor; 
and, the default of the previous September not having been cured aft- 
er abundant time for doing so, the liability imposed by the statute at- 
taches, and they must accordingly pay. Chandler v. Hoag, 2 Hun, 
613. It is true that a part of thèse bills were included in the judg- 
ment recovered in Montana. But they do not necessarily thereby 
lose their identity, or become inseparably merged in it. Nor is suit 
brought on the judgment, as such, hère, but on the several items, 
independently considered, which go to make it up. There is therefore 
due from the défendants to the plaintiffs the sum of $555.07, with 
interest at 8 per cent, from September 5, 1901, together making $882.- 
19 ; but no more. 

L,et judgment be entered for the plaintiffs for this amount. 
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In re ROANOKE FURXACE CO. 

(District Court, El D. Pennsylvaula. January 23, 1909. On tbe Merlts, Jan- 

uary 27, 1909.) 

No. 8,580. 

1. Bankruptcy (§ 318*) — Cobpobations — Pecvable Olaims — Attempted 

Tbansfer of Contract to Corporation by Officeb. 

The président of a furnace coinpany, who owned the greater part of 
Us stock and was also lessee of certain irou mines, entered personally in- 
to a contract with claimant to mine ore f rom such mines and deliver the 
sanie to his order on board cars. He subsequently wrote and signed a 
contract between himself and the company by which he assigned to the 
Company ail his rlghts under the contract with claimant, and which pro- 
vided that the company should Indemnify hlm agalnst any liabillty there- 
on. The seal of the corporation was not plaeed on such purported agree- 
luent, nor was it authorized by the directors. The ore mlned by claim- 
ant was shipped to and used by the company, and claimant made ont 
bills in its name which were presented to and paid by the président untll 
both he and the corporation were adjudged bankrupt, both haviug been 
insolvent at the tlme the contract was made. Ueld, that he had no power 
to so bind the corporation, and that claimant did not thereby become its 
ereditor for a balance due him which he was entitled to prove only 
against the estate of the président. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 318.*] 

2. Principal and Agent (§ 143*)— Rights and Liabilities as to Third Peb- 

soNs— Ratification— AcTS Capable of Ratification. 

A contract made by a persou in his own iiame and on his own behalf 
cannot be made the contract of another as principal by an attempted rati- 
fication of the aet as that of an agent. 

[Ed. Note.— For other cases, see Principal and Agent, Dec. Dig. § 143.*] 

3. Corporations (§ 426*)— Représentation by Officebs— Ratification. 

An officer of a corporation cannot by his. own act ratify on behalf of 
the corporation a contract made by liiiu without authority. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 1707 ; Dec. 
Dig. § 426.*] 

In Bankruptcy. On certificate of référée concerning re-examina- 
tion of claim of Thomas L,. Woodruiif. 
See, also, 152 Fed. 846, 

Charles F. Eggleston and Turner K. Hackman, for claimant. 
John Dickey, Jr., Arthur G. Dickson, and Samuel W. Cooper, for 
trustée. 

J. B. McPHERSON, District Judg-e. 1. The motion of T. L. Wood- 
rufï, claimant, filed on December 28, 1908, praying the court to dis- 
miss the trustee's pétition (which does not seem to hâve been present- 
ed until December 30th), in which a spécial order granting a pétition 
for review of the referee's décision is asked for mine pro tune, is here- 
by refused. 

2. In my opinion, the référée did not make a final order, allowing 
the claim of T. L,. Woodruff as a lien créditer entitled to priority of 
payment, until September 2, 1908. Upon considération of the trustee's 
motion for leave to file a pétition to review that order, and the claim- 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ant's answer thereto, it is ordered that the trustée hâve leave to file 
now in tlie District Court the pétition for review that has aiready beeu 
presented to the référée, with the same eiïect as if it had been filed 
with him within 10 days from September 2, 1908. 

As the referee's record has in fact been duly certified to the court, 
and a full argument has been had upon the questions raised by his dé- 
cision, no further action by the référée is necessary. 

On the Merits. 

The report of the learned référée thus states the facts upon which 
he bases his conclusion that the claimant is a creditor of the bankrupt 
corporation : 

"Cliester E. Baird, trading as 0. R. Baird & Co., and having his prin- 
cipal office In the eity of Philadelphia, was the owner of two Iron furnacea 
at Roanoke, Va. Thèse furnaces were conducted bj- him under the firm name 
of Roanoke Furnaee Coînpany. In December, 18,99, Baird secured a charter 
of incorporation for the Roanoke Fumace Company, at Roanoke, and entered 
Into an agreement with the corporation whereby he sold to It ail of his right, 
title, and interest in the furnaee plaut formerly operated by the Roanoke Iron 
Company at Roanoke, Va., in considération of the transfer to him and his 
nominees of ail of the 5,000 shares constltuting the capital stock of the said 
corporation. Of thèse shares, accordlng to the said agreement, Chester R. 
Baird reeelved 4,969, the balance of 31 shares being distributed among four 
other persons. Baird and his four associâtes were elected directors, and he 
became its président. The Roanoke Furnaee Company was in fact, althougb 
not in law, a corporation sole, and Chester R. Baird, as is amply demon- 
strated by the letters that passed betvveen him aud C. E. L. Hatch, the gên- 
erai manager of the Roanoke Ftirnace Company, exercised complète control 
over the affalrs of the said Company. 

"Woodruff, the petitioner, entered the employ of Baird some time In 1899 
at Roanoke, and he continued in the employ of the Roanoke Ftirnace Com- 
pany, unincorporated, until December, 1899, the date of Its incorporation, and 
thereafter until June, 1900, when he resigned and engagea in the work of 
furnishing ore for the furnaee during the months of June, July, and August, 
1900. 

"On August 30, 1900, WoodnifC and Baird entered into an agreement which 
became the basis of the daim in this proceeding. Thls agreement recited the 
fact that Baird was the owner or lessee of the Griffln, Hibernia, and Ve- 
suvius iron ore mines, and of the Buchanan limestone quarry, and that Wood- 
ruff was the lessee of the Rye Valley iron ore mines, and the parties agreed 
that WoodrufiC should mine the ore at Balrd's mines for Baird, and sell and 
deliver the ore from his (the Rye Valley) mines to Baird ; that Woodruff 
should hâve the right to use ail the machinery and appllances at Balrd's 
mines and quarry, and should deliver the ore and limestone from the Baird 
mines on the cars of the Norfolk & Western Rallroad, and, in the case of the 
Griffin mines, transport the loaded cars to the junetion of the Une of the 
Norfolk & Western Rallroad. The agreement then provided for terms of 
payment, déductions or increases on account of defieieney or excess in metal- 
lic iron in the ore, method of caleulatlng the grade of the ore, etc. 

"Woodruff agreed to purchase from Baird ail mining tools, live stock, and 
mining supplies then on hand, and it was finally agreed that tiie Intention of 
the agreement was that Woodruff should not receive any esta te or interest 
in the mines and quarry owned or leased by Baird, or in the ore and stone 
taken therefrom, but that he, the said Woodruff, should be slmply an In- 
dependent contracter for the purpose of mining the ore and quan-ying the 
stone. Acting under this agreement, Woodruff took complète charge of the 
mines, mlned the ore, quarrled the stone, and shipped the same to tiie Roanoke 
Furnaee Company at Roanoke, Va., pursfiant to Balrd's orders. 

"It was clearly the intention of Baird to make this eontract for the 
beneflt of the Roanoke BMmace Company. When the eontract was found by 
166 F.— 60 
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the trustée among the papers of the Koanoke Furnace Company, It was found 
In an envelope indorsed ' by Balrd, wlth thèse words, Inter alla, 'Ore for 
Roanoke.' On October 13, 1900, Bai^d drew up a paper between himself 
Indivldually and hlmself as président of tbe Boanoke Furnace Company, 
whereln, after recltlng that In the éxecution of the contract of August 13 (30) 
]900, between Woodruff and hlmself, he 'acted for the use and beneflt of the 
said Boanoke Furnace Co.,' he therefore assigned to the company ail his right, 
Otle, and Interest in the agreement, and the company, in considération of the 
assignment agreed to hold him, the said Baird, harmlesa on ail of the cove- 
nants and agreements made by hlm in the said contract with Woodruff. 

"This assignment was duly acknowledged by Baird before a notary pub- 
lic, but contains no acknowledgment by hini as président of the corporation, 
nor is the seal of the corporation attached thereto, nor was there any évi- 
dence ofCered of any formai action of the corporation to authorlze Baird as 
its président to enter into this agreement and to bind the corporation as set 
forth therein. It Is quite obvlous that the neglect of thèse formalities was 
an oversight, for Balrd was sùbstantially the whole corporation, ànd could 
unquestlonably hâve had the neeessary formalities passed In order to give 
apparent Validity to the agreement. In so far as the same was Intended to bind 
the furnace company. 

"On the ëàme day, to wlt, October 13, 1900, Baird assigned to the Roanoke 
BMrnace Company hIs leases for the varions mines named in tbe contract 
wlth Woodruff. In the assignment of the lease for the Hibernia mine there 
Is a récital that the promises were purchased by Baird 'wlth the money and 
for the Use and beneflt of the said Roanoke Furnace Oo.' And in the as- 
signment of the lease for the Vesuvius mine there is a slmilar récital. Ap- 
patently an attempt was màde on this date by Baird to separate his interests 
from those of the furnace company, and tb place évidence of such a sép- 
aration of Interests on record. 

"Baird, during ail this time, had other opérations of a slmilar nature 
in PénnsylVania and New York, and his varions interests were separately 
incorporated, and ail of them, to wit, the Roanoke Furnace Company, the 
Catasaqua Rolling Mil! Company, the Banville Rolling Mill Company, the 
Eamira Steel Company, the ESmporlum Furnace Company, and the I\illerton 
Rolling Mill Company, went Into bankruptcy at abput the same time that 
he dld, and were ail before me as référée. The affairs of thèse various in- 
terests were almost hopelessly Intermlngled, and It requlred years of work 
In order to disentangle them, and at least two of the estâtes are now, after 
the expiration of upwards bf seven years since the date of flling the péti- 
tions, ètlU open, wlth very serions questions as to the rights of thèse estâtes 
to the aSsets held by thelr respective trustées still undetermlned. 

"Wiether Balrd's action in his attempt to assign his Interest In the Wood- 
ruff conlïàct to the furnace company was a ratification of the original purppse, 
or merely ah af terthought, It is certain that Woodruff, the other party to 
the agreement, Interpreted It as a.contract with the Roanoke Furnace Company. 
He tagged, shlpped, and delivered the ore and llmestone to the Roanoke Fur- 
nace CompaJoy, and the company received and used the same. The amounts 
of thé Shl^ments were determined by welghts and analysis made by the 
furnace coOipariy. The welghts were taken by the rallroad company from 
figures glven to them by the Roanoke Furnace Company. The monthly state- 
ments Stipulated for In the contract Were glven to Woodruff by Hatch, 
gênerai manager Of the Roanoke FumaCê Company, wlth whom Woodruff had 
ml his deallngs. Woodruff charged the ore, etc., on his books to the Roanoke 
Furnace Company, and he presented bUls against the Roanoke Furnace Com- 
pany to Baird at his Phlladelphla office, the said office also being the office 
of the Roanoke i\imaée Company. •' 

"Wbodruff continued to supply ore and stone to the Roanoke Furnace Com- 
pany until about October 27th or 28th, When the mining stopped at the dif- 
férent mines operàted by Woodruff under the above contract. On N.ovember 
23d Woodruff flled a lâbor anijl supply Uôn in the corporation court of the 
clty of Roanoke, Va., against the Roanoke Fumacè Company for labor pçf- 
formed, services rendered, wages, supplies furnlshed to the company in the 
"um of $8,020.81i wlth Interest, and dalmed a prlor lien to the estent of the 
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abore sum upon ail tlie personal property of the Koanoke Furnace Company 
other than that forming a part of its plant, and also a lien on ail of the 
estate, real and personal, of the said company." 

Upon thèse facts the référée reported that the claimant was a créd- 
iter of the Roanoke Furnace Company, and stated the reasons for his 
conclusion as follows: . 

"I am satisfled from ail of the testiniony: 

"First, that WoodrufC is a creditor of the Roanoke Furnace Company. 
While It is true that the original contract upon which hls claim is based was 
made with C. R, Baird, trading as C. R. Baird & Co., ail of the faots in 
the case point to the conclusion that it was not the Intention of Baird to 
assume any liability by this contract; that it was Baird's purpose that the 
niaterlals furnished and work doue should be furnished and done for the 
Roanoke Furnace Company; that it was Woodruff's understanding of the con- 
tract that it was made for the beneflt of the Roanoke Furnace Company, 
and that the Roanoke Furnace Company should be charged therewith ; and 
that the Roanoke Furnace Company recelved the materlal and used the same. 

"It Is true that there does not seem to be any formai agreemeut on the 
partof the Roanoke Furnace Company whereby its obligation to Woodruff 
nilght be established; but, consldering ail the facts of the case, such form 
of agreement Is, in my opinion, unnecessary to flx the liability of the furnace 
Company. Informallties in the exécution of the agreements whereby the 
Roanoke Furnace Company was to be benefited cannot be pleaded for the 
purpose of releasing the company from liability, for C. R. Baird was virtually 
the whole company ; and if it ean be clearly established that he was acting 
for the company, and that the company dld in fact obtain the beneflt of his 
act, theu the liability of the company is established in equity, although the 
formai acimowledgment of such liability in the mauner usually required by 
corporations is not at hand. 

"Nor does it make any différence that the ore mined by Woodruff under 
the contract with Baird was, in the agreement of August 30th, specifleally 
stated to be the property of Baird. The claim of Woodruff is not for the 
price of the ore, but for minlng It, and although the ore might hâve been 
Baird's ore (though, as the subséquent assignment showed, it was really ore 
of the furnace company), it was obviously intended by Baird to go to the 
Roanoke Furnace Company, and as the Roanoke Furnace Company recelved 
it and credlted Woodruff om its books, and as Woodruff charged the Roa- 
noke Furnace Company on his books and submitted hls bills to it, presentlng 
them to Baird, its président, and as Baird by his subséquent agreements as- 
signed not only hls contract with Woodruff, but also his leases from the 
mines from which the oré was taUen for the Roanoke Furnace Company, there 
is no doubt in my mind that the Roanoke Furnace Company is properîy 
chargeable, and that by thèse facts Woodruff has become its creditor." 

It must be admitted that it is not easy to détermine with confidence 
when Baird was acting in his individual capacity, and when he was 
representing, or assuming to represent, the Roanoke Furnace Compa- 
ny. Probably the question can only bê put to rest by a tribunal from 
whose décision no appeal will lie. In my own opinion, the weight of 
the évidence does not support the referee's conclusion, but requires a 
différent ruling. The facts are not in dispute, but merely the proper 
inferences that should be drawn therefrom, and in such a situation the 
court is not bound by the ordinary rule concerning the force of. a ref- 
eree's finding. In my opinion, the chief objection to the report is that 
it fails to givè sufficient weight to the contract of August 30th. This 
is a pièce of évidence which is not at ail ambiguous, and for that rea- 
son seems to be entitled to spécial weight. It deserves to be set eut 
practically in fuU: 
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"This agreement mafle the 30th day of Augiist, 1900, between Thomas Ij. 
Woodruff, of the elty of Eoanoke and state of Virginia, of the flrst part, and 
Chester E, Baird, trading as a R. Balrd & Co., of the clty of Philadelphla 
and State of Pennsylyania, of the second part: 

"Whereas the said Baird is the owh«r or lessee of the Griffln iron ore 
mines near Roanoke, Va., of the Ilibernia Iron ore mines, néar Àlisonia, Va., 
of the Vesuvlus iron ore mines, near Vesuvius, Va., and of the Buchanan 
llmestone quarry, near Buchanan, Va.: 

"And whereas the said Woodruff Is the lessee of the Rye Valley Iron ore 
mines situated at the, terminus of the Marion & Rye Valley Railroad, near 
Mari on. Va.: 

"Now this agreement wltnesseth, that the said parties, In considération of 
the sum of one dollar by each unto the other In hand well and truly paid 
at or before the enseallng and delivery hereof , the recelpt whereof is hereby 
acknowledged, covenant and agrée to and with each other as foUows: 

"(1) The said Woodruff Shall mine the ore at the said mines of which said 
Baird is the owner or lessee, and quarry the llmestone at the said Buchanan 
quarry, for the said Baird, and shall sell and deliver the Iron ore from the 
said Rye Valley mines to the said Baird. 

"(2) The said WoodrufE shall work the said mines and quarry up to thelr 
full eapàcity or to such less extent as he may be requested so to do by the 
said Baird, or upon the request of the said Baird, the mining opérations 
at any particular mine or mines or the quarrylhg opérations at the said quarry 
shall be entlrely stopped. 

"(3) The said mining oiwratlons and quarrylng, so far as the mines and 
quarry of whlch the said Baird Is the owner or lessee are concerned, shall 
be carried on by the said Woodruff in a workmanllke and systematic man- 
ner, and so that the future opérations thereof shall not be Interfered with and 
In accordance with the stipulations of any lease under whieh the said Baird 
may hold them. 

"(4) The said Woodruff shall hâve the rlght to use ail of the machinery 
and appllances at the said mines and quarry of which the said Baird Is the 
owner or lessee and he shall keep the same In the same good order and 
repalr that they are now in (usual wear and tear alone excepted) and shall 
surrender the same to the said Baird upon the termination of this agreement 
In llke good order and repair. 

"(5) Ail of the said ore and llmestone shall be dellvered by the said 
WoodruÇ on the cars of the Norfolk & Western Railroad at the said mines 
and quarry, except the ore from the Rye Valley mines, which Bhall be put 
on board the cars at the mines on the tracks of the Marion & Rye Valley 
Railroad Oo., and in the case of the ore from the Griffln mines, the said 
Woodruff shall transport the loaded cars from the mines to the junction of 
the Une of the Norfolk & Western Railroad Co. 

"(6) The said Baird shall pay to the said Woodruff for ail Iron ore and 
llmestone mined and quarrled at the followlng rates: (Hère foUow priées.) 

"(7, 8) (Contain provisions for analysis of ore.) 

"(9) In the event that the average monthly fnarket priée of Iron accord- 
Ing to the quotatlons in the 'Iron Age' for No. 2 foundry iron dellvered in 
Philadelphia should advance $1 per ton, then the priées to be paid by the said 
Baird to the said Woodruff shall be increased 2% and so on according to every 
such advance, and In the event thàt the average monthly market price of 
Iron according to the said quotatlons should décline $1 per ton, then the priées 
to be paid by the said Balrd to the said Woodruff shall be reduced by 2% 
and so on according to every such décline. The présent market price for 
such iron shall be taken as being $16 per ton. 

"(10) The said Woodruff shall mine and ship from the said mines. If re- 
quested so to do by the said Balrd, not less than 2,400 tons per month from 
the Griffin mines ; not less than 800 tons per month from the Hlbernia 
mines ; not less than 2,000 tons per month from the Vesuvius mines ; not 
less than 1,600 tons per month from the Rye Valley mines, and shall quarry 
and ship not less than 4,000 tons of llmestone from the Buchanan quarry ; 
and If any month's shipments of ore from any mine, together with any 
surplus over the monthly minimum shipped from said mine in Dreviou» 
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months and not theretofore credited to a minimum, shall not eqnal the said 
monthly minimum, then tiie priée payable for ail ore sliipped during tlie said 
montli, whether from the said mine or from any otlier mine, sliall be reduced 
5%, and llkewise if the total of any month's shipments of limestone, to- 
gether with any surplus over the monthly minimum sliipped in préviens 
months and not theretofore credited to a minimum, shall not equal the said 
monthly minimum, then the priée payable for ail limestone shipped duriuf; 
the said month shall be reduced 5%, provided, however, that the obligation, 
to ship the above named minimums shall beeome operative only from and af t- 
er October 1, 1900. 

"(11) Whereas the said Woodruff has contracted with the said Baird to 
construct a certain tram track, provided the said Baird furnishes the iron 
therefor, at the Vesuvins mines, for $850, and another tram track at the 
Hibernia mines, provided the said Baird furnishes the iron therefor, for 
$100, now upon the completion of the tram track at the said Hibernia mines, 
the price to be received by the said Woodruff for ore niined shall be reduced 
from $1 to 800 per ton, and upon the completion of the said tram track at 
the Vesuvins mines, the price shall be reduced from $1 to dcx^ per ton. ïhe 
said tram tracks shall be completed by the said Woodruff within thirty days 
from the time at which the iron shall be furnished by the said Baird, and if 
the said tracks shall not be completed at the said time the price for the ore 
shall nevertheless be reduced to the amount payable upon the completion of 
the said tracks. 

"(12) A ton as used throughout thls agreement shall be a ton of 2,240 
pounds, railroad weight. 

"(13) The said Woodruff ■will purchase from the said Baird at a fair price 
to be hereafter agreed upon, ail mlning tools, llve stock and mining supplies, 
including powder, coal, feed and hay for live stock, oil, etc., the purchase 
price being paid by having applied thereto 10% of the gross amount due by 
the said Baird to the said Woodruff for the monthly shipments made here- 
under. 

"(14) Settlement shall be made by the said Baird with the said Woodruff 
on or before the lOth day of each month for ail ore received at furnaces 
during the preceding calendar month. 

"(15) It is understood that the said Baird is to pay whatever royalty may 
be due to the owners in fee for ail ore mined from the Griffin, Hibernia 
and Vesuvius mines, and the said Woodruff is to pay whatever royalty may 
be due for ail ore mined at the Rye Valley mines. 

"(16) The said Woodruff shall be indemnified and protected by the said 
Baird from ail claims that may be made against hlm for the unavoidable 
conséquences of said mining opérations carried on at the mines owned or 
leased by the said Baird, it being understood and expressly agreed, however, 
that the said Baird shall In no wise be responsible for any damages caused 
by the négligence or the improper conduct of the said Woodruff or of his 
employés. 

"(17) The said Woodruff shall be given the peaceful occupation of each 
of the said mines and quarry owned or leased by the said Baird, and in the 
event that the said occupation shall be disturbed by the said Baird or the 
owners of the said mines, except as hereinafter expressly provided, the 
covenants of the said Woodruff as to the mine or mines as to which his 
occupation shall be disturbed shall be cancelled and annulled. 

"(18) The said Baird shall hâve the rlght, by himself or his authorized 
agent or agents, to inspect the opérations of the said Woodruff at any time 
or times during the continuance of this agreement, but he or they shall not 
unneeessarily interrupt the said opérations in so doing, and he or they shall 
hâve no control whatsoever over the said opérations, but the same shall 
be under the exclusive control and direction of the said Woodruff and his 
authorized agents. 

"(19) The said Woodruff shall not assign this contract in whole or in part 
without the consent of the said Baird. 

"(20) The term of ttis agreement shall be one year from the Ist day of 
September, 1900. 
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"(21) Upon the fallure of the s^ld, Woodruff to perform any of his uuilor- 
takings hereln oontained, the ,said liàlrd shall at once hâve the right to ter- 
minate this agreement and to prevent the further opération by the sald Wood- 
ruft' of the said mines and quarry owned or leased by the said Baird. 

"(22) Upon the termination of thls agreement, whether by reasou of the ex- 
piration of its perlod or by re^ison of, its prier termination by the said Baird 
under the exercise of the rlghts hereinbefore given liim, the said Baird will 
purchasé from the said Woodruff, at a fair price to be hereafter agreed ujion, 
ail mining tools, live stock and mining supplies, including powder, coal, fee<i 
and hay for live stock, oil, etc., then on hand. 

"(23) It is the intention of the parties to this agreement not to give the 
said WoodrufC any estate qr interest wliatsoever in the mines and çtuarry 
owned or leased by the said Bçilrd or in the ore and stone taken therefrom, 
but to make the said Woodrv(ff> s^mply an independent contracter for the 
purpose of mining the ore at sild piines and quarrying the stone at said 
quarry. 

"(24) It is , understood that wherè the wprd 'siltea' Is used above, same 
is understood tô mean 'insoluble residue.' 

"In witness whereof thé parties hereto hâve hereupto set their hands and 
seals. , ' : Thomas L. WoodrufC. [Seal.] 

: , "Chester E. Baird. [Seal.]" 

"Sealqd. and. deliyered in tlie présence qf: 
"Nicholas H. Wagner." ' ' 

It cannot be doubted that on the face of this contract Baird was 
açtiftg'ïBr'hîrnsèïf, and that ihè Roanoke Furnace Company was not 
bound by any oî its coYei/àjits. Neither is there a word in it which 
givesto the Company any right to benefit by its provisions. Baird was 
dealing mainly with his own property, and was apparently concerned 
solely with making the oxp and Hmestone available, either for use 
or for sale.. After thip iwas, donc and the material was deUvered on 
board the cars of the iSjorfolk & Western Railro.ad Company, he had 
fuU p<(^verto détermine its destination. He might use it himself, or 
direct it to be shippçd to any one of the plants in which he was inter- 
ested, or he might sell it,!to. other persohs and put the proceeds , into 
his pocket.: No doubt he chose that it should be used by the Roanoke 
Furnace Company, presum'ably believing that this would be most to 
his advàtitàge; but his choice was merely the exercise of the right 
belonging to him as owner, which was in nowise înterf ered with by the 
written agreement. The leases were his ; the ore and stone were his ; 
Woodruff was merely employed to prépare the minerais for the market 
or the furnace, and was not interested in Baird's décision where they 
were to ga, It was Baird who was bound to pay the sums specified in 
the agreement, and Woodruff had no legally enf orceable right under 
the contract agàinst any other person, even if such person did receive 
and use the minerais by Baird's direction and consent. Before this 
express written contract is altered so as to substitute the Roanoke Fur- 
nace Company in place of Baird as the party liable, there should, I 
think, be clear and distinct testimony that ail parties in interest agreed 
to so important a change. ,, In my opinion, such testimony is lacking. 
Almost, if not quite, ail the testimony that is relied on by the claimant 
to prove thàt the furnace company adopted the contract and became 
bound by its obligations is equally consistent with the view that Baird 
continued to be' the real, as he was unquestionably the apparent, party 
in interest, and that the furnace company was merely receiving the ma- 
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terial because he so directed. Thus, the facts that the ore and stone 
were received and used by the company; that the cars were tagged 
and billed in the company's name; that the company sent to Wood- 
ruff daily reports of the weights and numbers of the cars received, with 
monthly statements of totals; that bills charging the company were 
presented to Baird without objection on his part to their form; that 
the company credited Woodruff with the ore upon its books ; and that 
Baird marked the envelope containing the contract "Ore for Roanoke" 
— ail thèse facts, I think, and some others that might be mentioned, are 
as consistent with one view of the matter as with the other. 

The difïîculty of disentangling Baird's individual acts from such acts 
as he may hâve intended to perform as a représentative of the furnace 
company meets us everywhere in the testimony. Baird's office and the 
office of the furnace cornpany were in the same rooms ; the corre- 
spôndence between them is full of indications that the business of the 
two concerns was constantly ovërlapping ; Baird paid money to the 
claimant on account of material delivered to the furnace company after 
August 30th, and continued after October lOth to direct shipments un- 
der the contract. (Shipments ceased on October 27th.) In short, the 
fact is unmistakably évident that the enterprises in which Baird was 
interested were so related to each other that it is nearly, if not quite, 
impossible to draw the line of démarcation with confidence, so as to 
assign a particular transaction to its appropriate sphère. Apparently 
Baird made no serions effort to keep his opérations separate as long 
as he was able to keep afloat, but, as the end approached, he madë an 
attempt to impress upon the contract of August 30th a construction 
which its language cannot be made to bear. The claimant's counsel ad- 
mitted that the furnace company was insolvent within the meaning 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]) on and after August 30th, and it cannot 
be doubted that Baird was also insolvent at the same date. Neverthe- 
less, on October 13th he undertook to convey to the furnace company 
the fee and leases of thé mines and quarries referred to in the August 
agreement, and to assign his interest in that agreement to the same 
company. The assignment is as follows : 

"This agreement made the 13th day of October, 1900, between Ohester R. 
Baird, trading as C. R. Baird & Co., of the first part, and Roanoke Furnace 
Company, a corporation duly Incorporated under the laws of the state of 
New Jersey, and authorized to do business in tlie state o£ Virginia, of the 
second part: 

"Whereas the said Cbester R. Baird, in the exécution of the contract here- 
inafter referred to, acted for the use and beneflt of the said Roanoke Furnace 
Company: 

"Now this agreement witnesseth: That the said Chester R. Baird, In con- 
sidération of the promises, and of the eovenants and agreements of the said 
Roanoke Furnace Company liereinafter contalned, asslgns, sets over and 
transfers, unto the said Roanoke Furnace Company ail his rlght, title and 
interest in and to the agreement made and entered Into on the 13th day of 
August, 1900, by and between Thomas Ia Woodrulï, of Roanoke, Virginia, and 
the said Chester R. Baird, trading as C. R. Baird & Co. ; 

"And this agreement further witnesseth, tliat the said Roanoke Furnace 
Company, In considération of the said assignment, eovenants and agrées to 
and with the said Ohester R. Baird, to hold hlm harmless on ail of the cove- 
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nants and agreements made by him In the said con tract with Thomas L. 
Woodruflf. 

"lû witness whereof thé said Chester B. Baird has hereuntô set his haiid 
and seal and the said Koanoke Furnace Company has hereuntô caused Us cor- 
porate seal to be affixed. Chester E. Bnird. [Seal.] 

"Boanoke Furnace Co., 

"By Chester B. Baird, Prest." 
"Sealed and delivered in the présence of: 
"Jacob Mann." 

This was in form a contract made by Baird with himself, and it 
should, I think, hâve little, if any, more effect than his ex parte déc- 
laration that he desired the agreement of August 30th to be constru- 
ed in a particular sensé. Of course, the assignment did not bind the 
claimant, who is not a party to it, and is not shown to hâve had any 
knowledge of it while he was working the mines and quarry. Neither 
did it bind the furnace company. The paper states that the corporate 
seal is affixed, but this was never donc, and there was no corporate 
action authorizing or approving or ratifying the transaction. It is 
true that Baird was the controlling stockholder, and that the corpora- 
tion was apparently treated as a negligible quantity, but I do not see 
how it is possible so to regard the company as a matter of law. It had 
a regular corporate organization, capital stock, and a board of di- 
rectors ; it was able to contract debts, and did contract them to a large 
amount; and, while Baird had control of the stock and could hâve en- 
forced his will in any matter that required a stockholders' vote, he 
was only one of the board of directors, and it is not to be assumed 
without proof that the other directors would hâve always blindly fol- 
lowed his lead. No doubt, they might hâve followed it; I concède 
that this conclusion is probable; but, after ail, it is no more than an 
assumption, which I think cannot be allowed to take the place of proof. 
The distinction between an individual and a corporation in which he 
is practically suprême, or between corporations so closely allied as to 
be nearly identical, may somëtimes be difficult to draw ; but as long as 
corporations are regarded by the law as distinct and separate entities, 
without regard to the personnel of their stockholders, the corporate 
organization cannot ordinarily be disregarded or treated as ifx it did 
not exist. The ownership of stock in a corporation is not to be con- 
founded with ownership of its property. As was said by the suprême 
court in Humphreys v. McKissock, 140 U. S., on page 312, 11 Sup. Ct. 
on page 781 (35 L. Ed. 473) : 

"But nothing is more distinct than the two rlghts ; the ownersliip of one 
eonfers no ownership of the other. The property of a corporation is not sub- 
ject to the control of individual members, whether acting separately or jolnt- 
ly. Tliey can neither incumber nor transfer that property, nor authorize 
others to do so. The corporation — the Etrtificial being created— holds the 
property, and alone can mortgage or transfer it, and the cori)oratiou acts 
only through its officers, subjec-t to the conditions prescrlbed by law." 

See, also, Parker v. Bethel Hôtel Co., 96 Tenn. 252, 34 S. W. 215, 
216, 31 L. R. A. 706, in which the right of one who owned ail the 
capital stock of a corporation to convey the corporate property was 
denied. The distinction between a company and its stockholders was 
also the subject of discussion before the House of L/3rds in Salomon 



IN RE EOANOKE PURNACE CO. 953 

V. Salomon & Co., L. R. App. Cases (1897) 22. In the case now be- 
fore the court, a majority stockholder undertakes to impose a liabil- 
ity upon the insolvent corporation by a so-called "assignment," in 
which he really seeks to transfer his individual obligations under a 
written contract from his own shoulders to the shoulders 6i the Com- 
pany, and he assumes to do this by declaring to himself that the trans- 
fer has been made. This is the essence of the matter, and this, I think, 
cannot be done. If I am right in so holding, the paper signed on Oc- 
tober 13th may be wholly disregarded. 

But, if it is to be considered at ail, its form shows clearly to my mind 
that Baird recognized the contract of August 30th as binding him in- 
dividually, and knew that he could not transfer his obligation thereun- 
der to the furnace company. For he does not attempt to assign his 
obligation; he only assigns his "right, title and interest," etc. — that 
is, his property right, or bénéficiai interest; and he leaves his obliga- 
tions to Woodrufif untouched, merely taking the company's promise to 
indemnify him against Woodruff's enforcement of the covenants con- 
tained in the August contract. The company makes no promise to 
Woodruff; it does not even agrée with Baird that it will pay Wood- 
rufï; it recognizes that Baird is the person to whom Woodruff is to 
look, and agrées that it will hold Baird harmless against such claims. 

In a Word, the agreement of August 30th, which is made the basis 
of the claim in controversy, seems to me to be décisive against it. 
In the mass of ambiguous transactions between Baird, Woodruff, and 
the furnace company, hère is a définite fact, which cannot be lightly 
set aside. Around it may be grouped nearly, if not quite, ail of thèse 
transactions, for they do not contradict it, but are consistent with its 
terms, although they would no doubt be also consistent with it if it 
bore a différent meaning. But the only meaning it can be made to 
bear calls for Baird as the person with whom the claimant made his 
contract, and in my opinion, therefore, the claim in question has been 
presented against the wrong estate. 

The claimant's counsel lays stress in his brief upon the doctrine of 
ratification in the law of principal and agent, and urges that the fur- 
nace company adopted Baird' s act in making the August contract, and 
is therefore bound by it. "Ratification as it relates to the law of agency 
is the express or implied adoption of the acts of another by one for 
whom the other assumes to be acting, but without authority." 1 Am. 
Eng. Ency. Law (2d Ed.) 1181. The act must be done by the agent 
on account of some principal, not on his own account or on account 
of some third person. Where one buys in his own name for himself, 
another cannot adopt the transaction as principal. Id. 1188. The 
rule is thus stated in Clark & Skyles on Agency, § 102, p. 263 : 

"It is also essential that an act or contract, in order that it may be the 
subjeet of a ratiflcation, shall hâve been done or entered Into by the aUegecl 
agent as agent, and in the name or on behalf of the alleged principal. If an 
act or contract Is done or entered into ou behalf of one person, another 
person, who is a stranger to the transaction, cannot corne in and by an at- 
tenipted ratiflcation take advantage of or become llable for or upon it, and 
the same prineiple applies where a person does an act or enters l]ito a con- 
tract not intending to act as agent at ail, but on his own behalf as principal" — 
■clting many cases. See, also, Id. p. 340 (c), 372 (c). 
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Now there is no évidence except Baird's ex parte déclarations that 
he was assuming to act on behalf of the furnace company in making 
the August contract, and thèse déclarations (if they are compétent 
at ail) are positively contradicted by the contract itself , which is made 
by Baird individually on his own account and for his own benefit. 
Moreover, ratification by a corporation cannot be inferred from the 
acts of the very officer who did the unauthorized act. 21 Am. & Bng. 
Ency. Law, pp. 853, 854; 1 Am. & Eiig. Ency. Law, p. 1183. "As a 
gênerai rule, an agent cannot ratify an unauthorized act done by him- 
self or his servants so as to bind his principal thereby." 1 Clark & 
Skyles, § 123, p. 298. Nearly ail the acts relied, on to prove ratifica- 
tion by the company were done by Baird himself or under his direc- 
tion ; if thèse are excluded, little, if anything, is left that could hâve 
weight in this behalf. There is'no évidence whatever that what Baird 
was doing was known to, or authorized or approved or ratifled by, 
the board of directors, and (as I hâve already said) the conclusion 
that he was assuming to act for the company must be drawn from his 
own déclarations after his troubles became urgent, or it cannot be 
drawn at ail. 

If I am correct in what has been said,, it is not necessary to consider 
the remaining questions that hâve been argued, namely, whether the 
référée shpuld hâve allowed the claim to be amended, and whether 
(thus arriended) it was'entitled to priority as a labor and supply lien 
under the Virginia statute. 

The referee's order is set aside, and the claim in controversy is dis- 
allowed. 



WESTERN UNION TBLEORAPH CO. v. WRIGHT, Coniptroller General. 

(Circuit Court, ,N. D. Georgia. January 25, 1909.) 

Taxation .(§ 498*) — Assessment— Telegkaph Companies— Restbaining As- 
sessment. 

A fladlng of the Board of Arbltrators of the state of Georgia as to the 
valuatlon of the property and franchise of a telegraph company in the 
State for the purpose of taxation construed, and held not to luclude as an 
élément of value any right given the company by Act July 4, 1866, c. 230, 
14 Stat. 221 (V. S. Comp. St. 1901, p. 3579), and therefore not to afCord 
any ground upon whleh a fédéral court should eujoin the collection of the 
tax based thereon. 

[Ed. Note.— For other cases, see Taxation, Dec. Dig. § 498.*] 

In Equity. Oh demurrer to bill. 

Dorsey, Brewster, Howell & Heyman, for plaintifï. 
John C. Hart, Atty. Gen., for défendant. 

NEWMAN, District Judge. This case has now been Heard on a 
demurrer to the bill. There has been a former hearing in this case on 
the application 'for injunction peiidente lite. The opinion of the court 
in determining that matter is reported in Western Union Telegraph 

*For other casés see same topic & § numeer la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Company v. Wright, 158 Fed. 1004. The facts are sufficiently stated 
in the report of that case, and need not be referred to hère. 

It is contended now on behalf of the Comptroller General that the 
Board of Arbitrators, appointed and acting under the statutes of the 
state of Georgia in this matter, was a state court, that its functions 
were judicial, and that to enjoin its action would be enjoining a state 
court, in violation of section 720 of the Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 581). The contention made at the 
former hearing on behalf of the telegraph company is again pressed, 
to the effect that, in making the finding of valuation of the franchise 
of the Western Union Telegraph Company, the Board of Arbitrators 
embraced therein the value of a franchise derived by the telegraph 
Company from the United States, under the act of Congress of July 
24, 1866, c. 230, 14 Stat. 321 (U. S. Comp. St. 1901, p. 3579). 

If this contention of the telegraph company is not sustained, it will 
render unnecessary the détermination of the question as to whether 
the Board of Arbitrators, provided for under the statutes of the state 
of Georgia, is a court in such sensé that its acts cannot be enjoined by 
this court. The first question for détermination, therefore, is the 
meaning of the language used by the Board of Arbitrators in the paper 
attached by them to their finding as to the valuation of the property 
and franchise of the telegraph company. The language of the Board 
of Arbitrators is this: 

"In fixing the valuatiou of the franchise under which the Western Union 
Telegraph Company coustructed and malntalns and opérâtes its Unes of tele- 
graph In Georgia, we hâve been unable to designate or set apart the value of 
the franchise conferred by the act of Congress of June, 186C. Whether the 
company is or is not liaWe to taxation upon the value of the fédéral franchise 
Is not a matter for the détermination of this board, its function beiug merely 
to flnd the value of such franchise." 

It will be seen that the Board of Arbitrators undertook to fix "the 
value of the franchise under w^hich the Western Union Telegraph 
Company constructed, maintains, and opérâtes its lines of telegraph in 
Georgia." After fixing this they assumed, apparently, that a part of 
the valuation of this franchise was derived from, and exercised under, 
the act of Congress of July 24, 1866 ("June, 1866," was evidently in- 
tended to be "July, 1866"). 

The Board of Arbitrators speâk of "the value of the fédéral fran- 
chise under which the testimony shows the company opérâtes in Geor- 
gia." No testimony could hâve shown this, because, by repeated déci- 
sions of the Suprême Court, the franchise under which the company 
opérâtes in ail the states of the United States is the franchise it dérives 
by its charter from the state of New York. It has no fédéral fran- 
chise. That which it obtained by the act of Congress of July 24, 
1866, was permissive only. The language of the Suprême Court of 
the United States in Western Union Telegraph Company v. Massa- 
chusetts, 135 U. S. 530, 8 Sup. Ct. 961, 31 L. Ed. 790, is that this act 
of Congress — 

"is merely a permissive statute, and there is no expression in It which Im- 
plies that this permission * * • carries with it any exemption from the 
ordiuary burdens of taxation." 
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In my judgment, the proper construction of the language used by the 
Board of Arbitratqrs is that they fixed the value of the franchise under 
wljich the company was operating ki Georgia at th^,aniount named by 
them, and that they believed that a, part of this franchise, the vaïuation 
of'which was so- fixed, was ^erived by the telegraph company from, 
and was exercised by it by virtue of, the act of Congress of July, 1866. 
This, as I hâve stated, was an entirely mistaken viewof the matter. 
If there was any reason to beheye that the Board of Arbitrators added 
anythi'ng to the value of the franchise of the company in Georgia, then 
some ,ground for the action of this court might exist because of the 
fact that, they had adopted a maniïestly wrong principle. Chicago, 
Burlington & Quincy Railvvay Company v. Babcock, 204 U. S. 585- 
598, 27 Sup. Ct. 326, 51 L. Ed. 63è. But if, on the other hand, they 
found the value of the franchise under which the company was operat- 
ing in Georgia to be the amount fixed by them, and erroneously be- 
lieved that some part of this came from the act of Congress, then no 
ground ,for such action on the part of the court as hère prayed would 
exist. I believe, as just stated, that the latter view is the true one, 
and that the Board of Arbitrators first found the value of the franchise 
under some method adopted by them, and then believing that this fran- 
chise of the company, its right to do business, collect tolls, and carry 
on generally the business of telegraphy, was in part derived from 
the act of Congress of July 24, 1866, they made this statement and at- 
tached it to their finding in this case. The fact that tbey were under 
a misapprehension in this respect should not affect their finding, and 
does not authorize the court to interfère with their action. 

This case appears to be fully: Controlled by Western Union Tele- 
graph Co. V. Gottlieb, 190 U. S. 412, 33 Sup. Ct. 730, 47 L. Ed. 1116. 
In that case it appeared that the State Board of Equalization of Mis- 
souri assessed the value of ail the property of the Western Union Tele- 
graph Company in that state at $1,827,727.45. Nearly $1,000,000 of 
this was on the value of pôles, wires, and instruments. "Ail other 
property" was assessed at $856,400.66. The apportionment of this tax 
for Jackson county, Mo., was $1,027.22. The county brought suit 
against the Western Union Telegraph Company to recover this tax, 
and in the trial court it was held that in valuing "ail other property" 
of the company "the State Board took into considération the franchise 
of défendant company, and the court finds under the law, and so dé- 
clares, that the franchise of défendant company is not subject to vaï- 
uation and taxation, and as to this item of the above-named vaïua- 
tion the court finds the issues for the défendant." Judgment was ren- 
dered in favor of the company for an amount which omitted that por- 
tion which the county would hâve received from the tax on "ail other 
property." Both parties appealed to the Suprême Court of the state, 
which reversed the judgment of the circuit court, on the ground that 
its finding that the action of the State Board of Equalization in taxing 
"ail other property" at $856,400.56 was unlawful was erroneous. This 
décision of the Suprême Court of Missouri was taken to the Suprême 
Court of the United States by writ of error from the latter court. 

Mr. Justice McKenna in delivering the opinion of the Suprême Court 
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of the United States, said, as raaterial to the question raised hère 
(page 420 of 190 U. S., page 782 of 23 Sup. Ct. [47 h. Ed. 1116]): 

"On the question of fact, if it be such, as to wliat constitiited tlie item of 
'otlier property at |85G,400.r)6' in the assessnieut by the Board of Equalization, 
the trial court and the Suprême Court of the state are not in accord. The 
trial court found the 'fact to be from the évidence that, in valuation "of othei 
property" of défendant, the state board took into considération the franchise 
of défendant company.' It Is apparent from the court's opinion that by 'fran- 
chise' the court nieant the rights and privilèges obtained by the plalntifC in 
error under the aet of Congress of July 24, 18G6. ïlie Suprême Court of the 
state, however, expressed its conclusion from the évidence as follows: 'So 
when, in determining the value of the property of the défendant in this 
state, the Board of Equalization took into considération "the cost of con- 
struction and equipment of sald Western Union Telegraph Company and the 
location thereof, and its trafflc and business and the par value of its stock 
and bonds, and the gross reeeipts and net earnings and franchises owned by 
said Company, and the value thereof," it did not and eould not hâve included 
theteln any franchise derived by the défendant from the government of the 
United States, because that government had conferred no such franchise; nor 
was such a valuation placed upon ail other property' a tax upon the franchise 
of the défendant company. The franchise derived by the défendant from the 
state of New York was considered by the board in determining the value of 
the property of the défendant located In this state. That is, that property 
was valUed, not as so many pôles, so much wire, so many instruments, or so 
much 'other property,' In the abstract, but was valued in the concrète in the 
relation that such property in the abstract bore to other pyoperty in the ab- 
stract, which heing brought into relation tovvards each othei' — in a System lo- 
cated partly in this state, and parti y in other states — gave each part a con- 
crète value. The right to exist — the franchise — of the défendant was prop- 
erty, and was sub.iect to taxation, either directly in the proportion that the 
portion of the franchise exerclsed in this state bore to the proportion of the 
franchise exerclsed in other states or indirectly, as was donc in Massachusetts 
and as was done hère, by being impressed upon the tangible property owned 
by It, thereby increasing its value, and by considering the franchise and Its 
tangible property as a System, and then assessing the part of the i^roperty 
forming a part of the System and located in Missouri as of its proportionate 
value of the whole property constituting the System." 

The Opinion of the Suprême Court of the United States by Mr. Jus- 
tice McKenna then proceeds as follows : 

" * * * The trial co\irt picked out the rights given to the défendant un- 
der the act of Congress, denominated theni a franchise, contemplated the 
franchise as a distinct proprietary entity, and, because it was derived from 
the fédéral government, decided that it was exempt from taxation. The nec- 
essary conséquence was and is to destroy the relation between that franchise 
and the other properties of the plalntiff In error, regarding them, not as parts 
of the System, but abstractly — regarding the pôles not differently from other 
pôles, the wire not differently from other wire. The Suprême Court, on the 
contrary, regarded the properties as related and as constituting a System, and 
because of their relation having a value greater than the sum of the vaines of 
the indlvidual things regarded merely as such. Vlewiug the order of the Board 
of Equalization as the Suprême Court viewed it, was it valid? In other 
words, Is the state in exercising Its taxing power limlted to assessing the 
mère materlal things used by the plalntiff in error, and must it regard them 
as of no greater value than they had when they reposed in lumber yards and 
factorles, with cost added of putting them In place? Or the proixisitiou may 
b€ stated another way, which better expresses the ultimate contention of the 
plalntiff In error: Ctineeding that the tangible property of the telegraph com- 
pany dérives value from its use in a System, does the company do business lu 
the state in pursuance of the Constitution of the United States and the act 
of July, 1866, and beeome thereby an Instrument of Interstate commerce and 
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a gdvernment agent, and as such exempt frbm the taxation contested In this 
case? We thlnk the question has been answered by this ctfurt." 

Western Union Telegraph Company v. Massachusetts, 135 U S. 
530, 8 Sup. Ct. 961, 31 L. Ed. 790, is tlien cited, and in discussing it 
the court says : 

"The contention of the Company In that case was, as it is in this, that it 
did not dérive its existence from the taxing state, but from the state of New 
York; that It did not do business In the taxing state by permission of that 
state, but by vlrtue of being an instrument of Interstate commerce ; that the 
rights and privilèges and franchises were eonferred by the United States, and 
constituted It an agent of the United States, and as such a.gent it was exempt 
from the tax imposêd. The contentions were rejected." 

The décisions of the Suprême Court of Missouri evidently met the 
approval of the Suprême Court of the United States, and the particu- 
larly pertinent part hère of the décision of the Suprême Court of the 
state is that the Staté Board of Equalization — 

"did not and could not hâve ineluded therein any franchise derived by the 
défendant from the government of the United States, because that governmeut 
had eonferred no such franchise." 

So hère, if, in fixing the value of the franchise of the Western Union 
Telegraph Company subject to taxation in this state, the Board of 
Arbitfators erroneously assumed that a part of this franchise was de- 
rived from, and exercised under and by virtue of, the. act of Congress 
of July 34, 1866, that should not vitiate the award, and it would not 
justify this court in interfering with the collection of the tax. 

I am fully satisfied, after a careful re-examination of this case, that 
the claim of the complainant is not meritorious. There is nothing else 
in the bill which justifies an interférence, by this court with the collec- 
tion of the tax by the Comptroller General. While other grounds for 
relief were referred to in argument, that which has been hère discussed 
was mainly pressed and relied upon by counsel for the Western Union 
Telegraph Company. 

The conclusion reached and stated above renders it unnecessary to 
détermine the interesting question raised by the Attorney General of 
the state, on behalf of the Comptroller General, as to whether the Board 
of Arbitrators, acting under the statutes of Georgia, is a court of the 
state, and exempt from writ of injunction issuing from this court un- 
der the statutes of the United States. 

A decree may be entered sustaining the demurrer to the bill. 



UNITED STATES v. SMITH. 

(District Court, N. D. lowa, W. D. February 3, 1909.) 

No. 1,220. 

1. PosT Office {§ 35*)— Misuse of Mails— Schkmb to Defeaud— Statutes. 

Kev. St. § 5480 (U. S. Comp. St. 1901, p. 3696), provides that If any per- 
son havlng devised or intended to devise any scheme or artifice to de- 
fraud, to be effected by either opening or intendlng to open correspond- 
ence or communication with any person by means of the post office es- 

*Kor other cases see same topio & | numbek in t)ec. & Am. Dlgs. 1907 to date, & Rep'r IniJexes 
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tablishment of the United States, or by inciting sueh other person or any 
persou to open communication, and tlie person se devising or intending 
shall, in and for executing sucli sclieme or artifice, or attemptiiig so to do, 
place, or cause to be placed, auy letter, clrcular, pamplilet, advertisement, 
etc., In any post office of tlie United States to be delivered by said post 
office establishment or shall take or receive any such therefrom, such per- 
son shall upon conviction be punished, etc. Held, that in order to con- 
stitute an offense under such section the person eharged must hâve de- 
vised some scheme or artifice to defraud, must hâve intended to effect 
such scheme or artifice by opening or intending to open such eorrespond- 
ence with some other person or persons through the United States post 
oiEce or by inciting some other person to so open communication with 
him, and in executing such scheme or attempting to do so be must el- 
ther bave placed in a post office of the United States a letter, circular, 
or advertisement, or received one therefrom. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. S 55-, Dec. Dig. 
§ 35.*] 

2. PoST Office (§ 48*) — Misuse of Mails— Sciibmb to Defbatjd — Indictment. 

An Indictment alleged that défendant by advertisements sought to bring 
the alleged business of the Globe Realty Company, a pretended real estate 
agent, to the attention of persons who had real estate to sell, Iniending 
to procure them to list the same with such eompany, which had no ex- 
istence except as a name under which défendant dld business, for the 
purpose of procuring them to pay for advertising their real estate wheth- 
er a sale was made or not; that défendant Intended to make no efforts 
toward sueh sale; that he intended to exécute such scheme by the use 
of the post office establishment of the United States, and in so doing 
deposited a letter and circular addressed to D. to induce him to sign a 
eontract In accordance with such scheme. Held, that such indictment 
stated an offense for violation of Rev. St. | 5480 (U. S. Comp. St. 1901, 
p. 3696), prohlbiting the use of the post office in the furtherance of a 
scheme to defraud, and was not demurrable because it did not allège 
that the acts eharged were willfully and unlawfuUy done. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72; Dec. Dig. 
I 48.*] 

3. Post Office (§ 48*)— Misuse of Mails — Scheme to Defbaud— Indictment 

— exhibits. 

Where an indictment for misuse of the mails in furtherance of a 
scheme to defraud eharged that such scheme was to be accompUshed by 
means of eirculars and jiewspapers cireulated in lowa and elsewhere, it 
was not demurrable for failure to set out such advertisements. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 72 ; Dec. Dig. 
§ 48.*] 

F. F. Faville, U. S. Atty. 

Shull, Farnsworth & Sammis, for défendant. 

REED, District Judge. The indictment is in three counts, and each 
charges the défendant with having devised a scheme or artifice to 
defraud, to be effected by means of the post office estabhshment of the 
United States, in violation of section 54-80 (U S. Comp. St. 1901, p. 
3696) of the Revised Statutes of the United States. That section as 
amended, so far as necessary to be now considered, provides that : 

"If any person having devised, or intending to devise any scheme or arti- 
fice to defraud, * * ♦ tto be effected by either opening or intending to 
open correspondence or communication with any person, * * * by means 
of the post office establishment of the United States, or by inciting such other 
person or any person, to open communication with the person so devising or 

•For other cases see same toplc & § numeeb In Dec. & Am. Diga. 1907 to date, & Rep'r Inde;^es 
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lutendlng, shall, in and for executing such selieme or artifice, or attemptlng 
so to do, place, or cause to be placed, any letter, circular, pamplilet, advertise- 
nient, etc., *' * * in auy post office, * * « of tlie tjnited States to tie 
sent or dellvered by said post oilice establishment or, shall take or receive 
any such theréfrom, * * * such person * * * shall upon conviction be 
punished. * « * " 

This section forbids under the penalty prescribed the use of the post 
office establishment for any of the purposes therein stated, and three 
essentials are necessary to be charged in any indictment thereunder, 
viz. : That the person charged (1) mnst hâve devised some scheme or 
artifice to defraud; (2) that he intended to eflfect such scheme or 
artifice by opening, or intending to open, correspondence with some 
other person or persons through the United States post office, or by 
inciting some other person to so open communication with him ; and 
(3) that in executing such scheme, or in attempting to do so, he 
either placed in a post office of the United States a letter, circular, or 
advértisement, or received one theréfrom. Stokes v. United States, 
157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667; Durland v. United 
States, 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709; Brown v. 
United States, 143 Fed. 60, 74 C. C. A. 214. The objection to the in- 
dictment is that it does not charge any ofifense denounced by the 
section as above set out. 

Count 1 of the indictment in effect charges that the défendant, Wil- 
liam C. Smith, pretending under and by the style and name of the 
Globe Realty Company of Sioux City, lowa, to be engaged in the sell- 
ing of real estate on commission, had devised a certain scheme and 
artifice to defraud one C. A. Duntz, and varions other persons whose 
names are to the grand jurors unknown, of large sums of money, to 
be effected by intending to open and opening correspondence and com- 
munication with said C. A. Duntz, and said other persons to the grand 
jurors unknown, by means of the post office establishment of the 
United States, which said scheme and artifice is in substance and efifect 
as follows ; that the défendant at Sioux City, lowa, by advertisements 
in divers circulars, letters, and newspapers circulating in the northern 
district of lowa and elsewherè in the United States, devised and 
schemed to bring the alleged busin,ess of said Globe Realty Company 
as a pretended real estate agent to the attention of persons whom he 
supposed, by reason of the ternis of said advértisement, would be led 
to correspond with him, the said défendant; and having thus at- 
tracted their attention, and obtained responses and inquiries from them 
through the United States mails, to consummate such scheme repre- 
sented to such persons by advértisement, letters, circulars, and com- 
munications that the Globe Realty Company was a company engaged in 
carrying on a real estate business at Sioux City, lowa, by listing and 
selling lands on commission, and charged a commission for its services 
in procuring purchasers and selling said property only in the event 
that said property was sold by said Globe Realty Company, and sent 
to said persons so communicating with him a certain application or 
instrument in writing for the purpose of inducing them to sign and re- 
turn the same to the Globe Realty Company, and cause them to believe 
that, if they signed and returned the same to the said Globe Realty 
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Company, it would authorize said company to sell the property of the 
persons signing the same, and obligate them to pay to said Globe 
Realty Company the commission provided for in said written instru- 
ment only in the event that the said Globe Realty Company should sell 
the property of the person signing said instrument, whereas, in truth 
and fact, there was no such firm, company, or corporation as the Globe 
Realty Company of Sioux City, lowa, but that défendant alone used 
the name of said company in carrying on said scheme ; that said Globe 
Realty Company was not engaged in the real estate business, and that 
said company or the défendant did not intend to sell the real estate 
or other property of the persons who should answer said advertise- 
ments or enter into communication with said Globe Realty Company 
or sign said written instruments, but, on the contrary, said défendant 
intended by said means to fraudulently obtain from the varions persons 
who should answer said advertisements and communicate with said 
Globe Realty Company the signatures of said parties to, and the de- 
livery by them to the défendant, of a written instrument which should 
provide, in substance, that the party signing the same should pay to 
the said Globe Realty Company of Sioux City, lowa, a definite sum 
for advertising the property of the persons signing said instrument, 
whether the property was sold by the said Globe Realty Company or 
not; that défendant fraudulently intended that said scheme or arti- 
fice should be effected by opening correspondence and communication 
with said C. A. Duntz and varions other persons to the grand jurors 
unknown through the post office establishment of the United States, 
and by inciting said C. A. Duntz and said varions other persons to 
open communication with the défendant under the name and style of 
said Globe Realty Company of Sioux City, lowa, by means of the post 
office establishment of the United States ; that the défendants so hav- 
ing devised said scheme and artifice, in and for executing the same 
and attempting so to do, did on or about the 6th day of November, 
1907, unlawfully deposit or cause to be deposited in the post office at 
Sioux City, lowa, for mailing and delivery, through said post office, 
a certain writing in words and figures as f ollows, to wit : 

Please flll out this blank, as we désire description in this form for quicli 
référence. 
Globe Realty Co., Sioux City, lowa. 1^^*^: , IfK). .. 

Gentlemen: Try to find me a buyer for my property by ineluding It in 
your ads for 3 months, or until your right to sell is sooner termlnated. 
(change time if desired) 

(Hère follow blanks for a description of the property and terms ujwu which 
the owner will sell it.) 

When you perform your part of the agreement will pay you at Sioux City 
lowa, fifty dollare ; or if you find me an acceptable purchaser, will give you 
that with the excess lie agrées to pay if auy. Your right to sell is termlnated 
if I give you written notice or sell the land. 



Owner's name: Write plainly^ 
Address. 



And also did on or about said 6th day of November, 1907, unlaw- 
fully deposit or caused to be deposited in said post office at Sioux 
City, lowa, for mailing and delivery through the post office establish- 
166 F.— 61 
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ment of the United States, a certain letter in words and figures as 
follows, viz. : 

Office of the Globe Realty Co., Sloux We can sell your farm, home, busi- 
City, lowa. ness, or proiierty of any kind where- 

ever located. B'or quick action write 
Globe Realty Ce, Sioux City, lowa. 

Mr. C. A. Duntz, Ames, lowa. November 6, 1007. 

Dear Sir: Answerlng your klnd favor of the 4th inst., ofCering your farm 
for sale wlll inclose you our blank for description and listing which explains 
our terms and which we are sure you wUl flnd satisf actory. 

Please flU out, giving particulars In détail, and return to us In the enclosed 
stamped envelope and we will see what we can do for you. 

There would seem to be no reason why a quick deal cannot be found for 
you and no one Is in a better position to get it than we as we are very exten- 
slve advertisèrs of ail kinds of property in ail localities and hâve many oppor- 
tunlties to make sales not enjoyed by others. 

Very respectfully, Globe Realty Co., per W. 0. Smith. 

This said letter and said written instrument were then and there 
placed in, one envelope, stamped with the requisite. United States 
postage, and addressed to the said C. A. Duntz at Ames, lowa, con- 
trary to the statute in such cases made and provided. 

The other counts are the same, except that a différent person is 
named in each as the person intended to be defrauded by said schéma. 

It is urged in support of the demurrer that it is not alleged in the 
indictment that the aets charged to hâve been donc by défendant were 
willfully and unlawfuUy done; that the blank instrument in writing 
inclosed to Duntz in the letter of November 6th is plain and unambig- 
uous upon its face, and not f raudulent per se, and that it is not alleged 
that défendant did not intend to render the services that the instrument 
provided for in case it should be accepted and returned to him by the 
person to whora it wa;s sent; that, inasmuch as it is not alleged tha,t 
any oral représentations were made, the fraud, if any exists, must ap- 
pear from the letter and the writing inclosed therewith, and that they 
do noti show any f raudulent représentations by the défendant. This is 
a misconception of the acts charged in the indictment. If the only 
act charged to hâve been done by défendant was to send the letter of 
November 6th, and the blank instrument inclosed therein, through the 
mails, it may be that no offense would be charged by this indictment. 
But it fairly appears from the indictment that anterior to the mailing 
of this letter the défendant in various circulars and newspapers, cir- 
culating in northern lowa and elsçwhere, had advertised that a Com- 
pany, described as the Globe Realty Company, was engaged at Sioux 
City, lowa, in the business of selling real estate and other property 
for others upon commission, to be charged by it only in the event that 
it found a purchaser for, and eiïected a sale of, the real estate and 
other property listed with it ; that the purpose of such advertisement 
was to bring to the attention of others the Globe Realty Company as 
an agency through which they could sell their property upon a com- 
mission to be paid by them only in the event that a sale of their prop- 
erty was effected by said company, and to induce or incite such per- 
dons to open communication with said Globe Realty Company, when, 
if they should do so, the défendant would send to them through the 
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United States mails circulars, advertising the business of said Com- 
pany, to induce them to list their real estate or other property with 
that Company, and cause them to believe that it could sell the property 
upon a commission, to be paid by them only in the event that the Com- 
pany effected a sale of their property. It is then alleged that there 
was no such company as the Globe Realty Company, that that was 
only a name used by the défendant as a part of the alleged schéma to 
defraud, and that neither such a company nor the défendant intended 
to sell any property that might be listed with the company; that it 
was only intended by défendant that after inciting persons by means of 
such advertisements to open communication with him to induce them, 
through the use of the United States mails, to exécute a contract 
whereby they would agrée to pay défendant in the name of said com- 
pany a specified sum for advertising their property, whether he or the 
company effected a sale of it or not. That such a scheme if consum- 
mated would be a fraud upon those who might be entrapped by it 
cannot be doubted. But whether or not the défendant succeeded in 
consummating such scheme is whoUy immaterial. If his purpose was 
to use, as it is alleged that it was, the post office establishment of the 
United States in attempting to carry out and effect the scheme de- 
scribed in the indictment, and in so attempting he deposited or caused 
to be deposited in a post office of the United States a letter or writing 
that he thought would accomplish his purpose, then he violated this 
section, though the letter itself might be wholly ineffective for the 
purpose intended. Durland v. United States, 161 U. S. 306-315, 16 
Sup. et. 608, 40 L. Ed. 709. In fact, the scheme described was to 
obtain from the persons answering the advertisements a légal contract 
other and différent from that mentioned in the circulars, letters, and 
advertisements. The statute is not intended to punish the obtaining 
of money or other ' property, or the signatures of others to written 
instruments, by false or fraudulent représentations or pretenses, but is 
only designed to forbid the use of the United States mails in executing 
or attempting to exécute or consummate a scheme of any sort whereby 
another is, or may be, defrauded. 

While the acts charged against défendant in this indictment are 
somewhat obscured by the "abundance of words" used in describing 
them, it may be fairly said that each count charges (1) that défend- 
ant devised a scheme or artifice to defraud a person named, and de- 
scribes with reasonable certainty the f acts constituting such scheme ; 

(2) that défendant intended to exécute or consummate such scheme 
by the use of the post office establishment of the United States ; and 

(3) that in attempting to do so he deposited in the post office at 
Sioux City, lowa, a certain letter and writing, both of which are set 
out in full, intending that they should be carried and delivered by the 
post office establishment. The statute forbids, under the penalty pre- 
scribed therein, the use of the United States mails for such purpose; 
and the défendant is apprised with reasonable certainty by this indict- 
ment of the accusation which he will be required to meet upon the 
trial. That the indictment does not set out the advertisements con- 
tained in the circulars and newspapers circulating in lowa and else- 
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where is not ground of dernurrer. Durland v. United States, 161* U. 
S. 306-315, 16 Sup. Gt.,508, 4:0 h. Ed. 709, above. . 

The demurrer should therefore be overruled; and it is accordingly 
so ordered. 



In re GEORGIA MFG. & PUBMC SEEVICE CO. 

(District Court, N. D. Georgia. February 3, 1909.) 

No. 2,233. 

Bankruetcy (§ 72*) -T- Corporations— Principal Business— MANtrrACTURiNO 
— "Pbincipally Enqaged in Manutacturing." 

A corporatlou's charter provided that its principal business was to be 
the manufacturing, producing, purchasing, selling, and dealing in ail klnds 
of paper, paper bags, boi board, paper cônes, and the like, and dealing In 
ail ingrédients, producta, and compounds thereof, and in any or ail ma- 
terlals used in connection with such manufacture. The Company was au- 
thorlzed to operate waterworks and electric llghts. The total production 
of the paper mills department between September 1, 1907, and June 30, 
1908, was 43,086 tons worth §188,321.98. This department employed from 
80 to 100 men with a yearly pay roll of |50,000, and an expeuse for the 
same period of $203,454. The waterworks vdepartment employed but one 
regular man and some time extra, help, and the electrical light depart- 
ment four regular men. The total revenue from the light department for 
the same period was $12,077 and from the waterworks department $10,- 
228, and the expenses light department $7,974, waterworks $9,207. Hclû, 
that the corporation was principally engaged In manufacturing, and was 
tlierefore subject to adjudication as a bankrupt. 
[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 72.* 
What persons are subject to bankruptey law, see note to Mattoon Nat. 
Bank of Mattoon, 111. v. First Nat. Bank of Mattoon, lU., 42 O. G. A. 4.] 

In Bankruptey. On plea to the jurisdiction and objection to ad- 
judication. 

E. E. Pomeroy and Clifford L. Anderson, for petitioning creditors. 
H. C. Peeples, Harold Hirsch, and D. W. Blair, for défendant. 

NEWMAN, District Judge. This case was referred to George D. 
Anderson, Esq., Spécial Master, to take évidence and report upon the 
facts and law. His report is as follows: 

"A pétition was filed in the District Court of the United States for the 
Northern District of Georgia against the above-named corporation on the 
Ist day of August, 1908, alleging iusolvency and certain acts of bankruptey. 

"On tlie same date a pétition was filed in said court aslîing for a receiver to 
take charge of the assets of said company. 

"Subsequently the défendant company and also certain creditors flled a plea 
to, the jurisdiction of said court ou the ground that said corporation was not 
'engaged principally in manufacturing, trading, printing, publishing, mining, 
or mercantile pursuits.' 

"The défendant company and certain creditors demurred to the pétition in 
said case on the ground that said pétition dld not allège that said company 
was engaged 'principally in manufacturing' but simply alleged that said com- 
pany was engaged in manufacturing. 

"The défendant company also flled its déniai that it was a corporation en- 
gaged in manufacturing, but said that It was engaged in the business of sup- 
plying electriclty and water. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"On Aiigust 22, 1908. thls mntter was referred to me as spécial master by 
tlie judge of said court, witli instructions to liear and détermine ail questions 
of law and faets involved, and to report to the court my findings and con- 
clusions. 

"By agreement of ail parties at interest, the case was continued from tlme 
to tlme uutil the i5th day of October, 1908, and on this date the bearings be- 
gan at Marietta,.6a., at the office of the défendant Company. After the hear- 
ings were eoncluded, eounsel on both sides asked for and vvere allowed addi- 
tlonal tlme in which to prépare and file briefs. 

"At the flrst hearing the petltioning ereditors filed an amendment alleglng 
that the défendant company was engaged principally in manufacturing. This 
amendment was allowed with no objection by the défendant company. 

"There was no déniai of insolvency by the défendant company, uor of the 
commission of tlie alleged ac-ts of bankruptcy, and the sole question to be de- 
termined was whether the Georgia Manufacturing & Public Senàce Company 
was engaged principally In manufacturing, and therefore such a corporation as 
could be declared a banl^rupt under section 4b, of the banliruptcy act of July 
1, 1898 (Act July 1, 1898, c. 541, 30 Stat. 547 [D. S. Comp. St. 1901, p. 3423]). 

"It was admitted in the plea to the jurisdictlon tiled by the défendant com- 
pany that It was a corporation chartered and existing under the laws of the 
State of Georgia. 

"The acts of bankruptcy set forth in the pétition agalnst the défendant 
company were alleged to hâve been committed at différent dates between June 
1, 1908, and July 8, 1908. The debts of the petltioning ereditors were alleged 
to bave been contracted in the months of November and December, 1907, and 
in May, 1908, and it was admitted on the hearing that the indebtedness of 
the petltioning creditoi's as set forth in the pétition was correct, and the acts 
of bankruptcy alleged were not denied. 

"It was also agreed on the hearing that the niaking of paper froni raw ma- 
terlal such as was donc by the défendant company was manufacturing as con- 
templated under the bankruptcy act of 1898, Counsel for the petltioning ered- 
itors and for the défendant company seem to be agreed that the only question 
to be considered is: 'Was the Georgia Manufacturing & Public Service Com- 
pany engaged principally in manufacturing at the time of the commission of 
the alleged acts of bankruptcy?' I think this is the correct prlnclple, and do 
not deem it necessars' to cite the authorities to support thls contention, as the 
briefs flled by both sides concède tliis to be the law. 

"To properly détermine this question It is necessary to consider some of the 
évidence adduced upon the hearings in said case: 

"The évidence of J. H. McGinty, who was the secretary and treasurer of 
the défendant company, and who was called and sworn by the petltioning ered- 
itors, discloses the fact that the Georgia Manufacturing & Public Service Com- 
])any began business on the Ist day of January, 1906, -with a capital stock of 
$GOO,000, and that said company purchased and took over the liusiness of the 
Marletta Paper Mills, the Marietta Electric Company, and of the Marietta 
Waterworks Company. Thèse transfers were made on Januai'y 1, 1900, in the 
case of the paper mllls, and on the 24th of the same month in the cases of the 
two other companies mentioned, and was engaged In the business of making 
paper, box-board, the supplying of electricity, and the furnishiug of water. It 
was agreed that the considération stated in the deed from the Marietta Paper 
Mills and the défendant company was $400,000. Between the Marietta Elec- 
tric Compaiiy and the défendant company was $.50,000, and between the water- 
works company and the défendant company was $1.50,000. 

"The wltness McGinty testifled that the total i>roduct from the paper mills 
department from September 1, 1907, to June 30, 1908, amounted in dollars 
and cents to the sum of $188,321.98 ; that the total recelpts from the electric 
department for the same period amounted to $12,077 ; and for the waterworks 
department for the same period was $10,228. The yearly pay roll of the paper 
mlUs department was about $50,000, of the waterworks department was about 
$1,4.50, and that of the electric light department vi'as about $2,400. The paper 
mills department employed from 80 to 100 men. The waterworks department 
only emplo.yed one regular nian, and sometimes employed extra help, and the 
electric light department employed four regular men. The total expenses of 
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the paper mills departinent from September 1, 1907, to June 30, 1008, was 
$203,454; 6t the electric llght department for the same period was $7,974, and 
of the waterworks department for this period was $9,207. The total produc- 
tion of the paper mills departmçnt for the period mentioned was 4,386 tons 
of paper, valued at an average pricie of $40 per ton. The total value in dol- 
lars and cents of the production of the paper mills department for thls period 
was $188,321.98. The total revenue from the electric light department for the 
perlorl named àbove was $12,077, and the total Income from the waterworks 
department for this same period was $10,228. The paper mill used a great 
deal of water, and it was estimated that about 50 per cent, of the total supply 
of water furnished by the waterworks department was used in and about 
maklng paper, but very llttle electricity was used in the paper mill. An arbi- 
trary amount of $250 per mon th was added and counted In the amount of the 
revenue received ftom the waterworks department for the water used in the 
paper mill, and an arbitrary amount ot $75 per month for the electricity used 
in the paper mill. 

"Alonzo Riehardson was sworn for the petitioning ereditors, and testifled 
in part as follows: That he was a public accountant, and that he had made 
an examination of the books of the défendant company in either September or 
August; 1907. The président and vice président of the company were présent 
when he made the examination and gave him access to the books of the com- 
pany. Se made a report of the condition of the company from January 1, 
1906, to August, 1907. The books of the company showed the total assets of 
the company to be $977,173. From January 1, 1906, to August 31, 1907, the 
sum of $129,746.22 was expended in improvements to the plant and equip- 
ment, and of this amount $115,211.18 was expended on the paper mill proper, 
and $21,255 on a machine shop in the paper mill. On the waterworks depart- 
ment was expended the sum of $2,834.25 during this period, and for electric 
equipment was expended during this same period the sum of $4,470.22. The 
gross income from the electric department during this period was $24,274, 
from the waterworks $18,353 gross, and from the paper mill the sum of ,$360, 
448.05 for this same period. The total cost of the opération oi the paper mill 
for thls period was $381,p98.04, of the electric plant $10,C<36.68, and of the 
waterworks the sum of $18,353. Thls testimony was objected to by the de- 
fendant Company on the ground that it was irrelevant and immaterlal, but I 
allow the testimony to go In for the reason that it shows the gênerai nature 
ôf the business, because it shows what the company had been doing slnee its 
organîzation, and, in the absence, of any testimony showing that the business 
had been changea in any way, it is falr I thlnk, to présume that the business 
of the défendant company was the same at the tlme the allèged acts of bauk- 
ruptcy were commltted that it had been before that date. The défendant 
company introdueed no évidence on the hearing, and it seenis reasouable to 
hold that the business of the défendant company was the same as it had been 
during the tlme of the existence of the company. 

"Section 4 of the charter of the défendant comi>any reads as follows, in 
part: 'The principal business they propose to carry on is the manufacturing, 
producihg, purchasing, selllng and dealing in ail klnds of I3ai)er, i)aper bags, 
box board, paper cônes, and the llke, and dealing in any and ail ingrédients, 
products and compounds thereof, and in any and ail materials that are now 
or may be hereafter used in connection with such manufacture. * * * ' 
This same charter also gave the défendant company the rlght and privilège 
to opéra te waterworks and electric lights, but it set forth thë 'principal busi-" 
ness' of the company as stated above. I recognize the légal princlple that the 
business of this corporation is not necessarily that stated in Its charter, but 
was what It was réally and actually dolrig at the time when it might bave 
corne withlii the provisions of the bankruptcy aet. In re Chicago-.Toplin Lead 
& Zinc Co; (D. C.) 104 Fed. 67. Still, if the charter states that the principal 
business of a coiT)oratlon shall be or Is a certain thlng, and the proof shows 
that during its existence sald company has been doing that vèry klnd of busi- 
ness, it is relevant and ihaterial testimony, and also throws considérable llght 
on what its business was àt a particular tlme, especially when there Is 'no 
évidence to the contrary. The testimony further discloséd the fact that the 
défendant company furnished water and lights to the city of Mai-ietta to 
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factories and manufacturing plants, and to prlvate eitizens, and had pipes 
and wires and pôles in and tlirough the streets of the clty of Marietta ; that 
said Company had about 300 water customers, and about 250 electricity cus- 
tomers. 

"Suumiing up some of the testlmouy herein mentioned, I flnd that the 
Georgia Manufacturing & Public Service Company from the Ist day of Janu- 
ary, 1906, untll the time that it was placed In the hands of a receiver, was 
engaged in the manufacture of paper, and the furnishing of water and elec- 
tricity. During this time there had been employed in the paper mill proper, 
when it was runniug from 80 to 100 hands, in the waterworlts department 
only 1 regular hand, and 4 pegular men in the electric department. The total 
ihanufactured product of the paper mill was $.548,770.03 for this period, the 
total revenue derived from the electric llght department for this same period 
was $36,351, and that derived from the water department during this time 
was $28,581, making the total reeeipts from thèse two last-named depart- 
ments $64,932. Thèse figures mean the gross reeeipts, and the expenses of 
opération are not deducted. The total expenses of the paper mill proper for 
the same period were $585,452.01, and the total expenses of the other two de- 
partments for this time were $51,601.68. This discloses the fact that approxi- 
mately in round numbers the volume of business done by the paper mill prop- 
er and the other two departments, as shown both by the gross reeeipts and 
the expenses, stands in about the ratio of one to 10 ; the larger amount being 
in both instances on the side of the paper mills. Thèse facts prove conclusive- 
ly to my mind that, not consldering the provisions of the charter of this Com- 
pany, the business in which it had been engaged during the period referred to 
in the testimony adduced was principally manufacturing. There was no testl- 
mony ofCered by the défendant company going to show the nature of its busi- 
ness, and the évidence of J. H. McGinty, for the petitioiiing creditors, discloses 
that at the time the pétition was flled the paper mill department vi'as not 
runiiing, but water and electricity were still being furiiished. Mr. 5IcGiuty 
testlfled that the mill, the paper mill, had not been running much since April 
Ist of this year; that the niarket for paper had been depressed during the 
prevlous six months — that is, the six months previous to the Jst of August — 
but had run along from time to time, and had not been running for a few days 
Immediately preceding the Ist day of August, 1908, but he could not recall 
exactly what day the mill shut down. This witncss was an ollicer of the dé- 
fendant company, and he ofCered no testimony to the effeet that this shutting 
down was intended to he permanent, but I do not considor that tins would be 
very material, as the debts contracted in DeteMil.er of the previous year re- 
maiued unpaid, and the same wituess testlfied that the production of paper for 
the month of June, 1908, was 306 tons, for April the same year 518 tons, for 
March same year 303 tons, and 361 tons for the month of July of the year 
1908. The testimony is that this paper waS worth an average of .f-to per ton, 
which shows that the value of the product of the paper mill was ov(?r $10,000 
for the month in which the least amount of paper was ma de. It was during 
the months of June and July, 1908, that the acts of baukruptcy were nlleged 
to hâve been commltted, and the testimony shows that at tliis vory timo the 
business of the manufacturing department aggregated nearly ijye times as 
much as the combined reeeipts of the other two departm-ents of the défendant 
company, the testimony being that the combiin'd reeeipts of the water and 
light departments only averaged $2,300 per month. 

"After consldering ail of the testimony and the law produccd to me, I hâve 
come to the conclusion that the défendant company operated the water and 
electric departments as an incident to its business, because the testimony 
shows that the gross reeeipts from thèse two departments averaged only $2,- 
300 per month, and I thiuk the facts will sustaiu this fiuding. If it were oth- 
er^vise, we would be confronted with the proposition that the principal busi- 
ness of the défendant company was furnishing water and lights as is Insisted 
in the demand for a jury trial flled by the défendant company. If this were 
true, there would be a business with a capital stock of $600,000 furnishing 
water and lights where the gross reeeipts was only an average of $2,300 per 
month, and operating as an incident thereto a paper mill wliose gross reeeipts 
from its manufaetured product from January 1, 1906, to August 1, 1908, was 
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over $548,000, and whose total expeuses was over $."585,000, and whose month- 
Jy pay roll embraced from SO to 100 hands, at an average of $5,000 per montb, 
a little more than twitie as much as the conibined gross receipts of that part 
claimed to be tbe principal business. To my mind such a proposition is net 
siistained by the facts. I am unable to form a deflnite opinion from the évi- 
dence In the case whether or not the maklng or generating of electricity Is 
manufaeturlng as eontemplated imder the bankruptcy act of 1898, as the wit- 
ness stated that It had never been explalned wliere and how It was obtaiued, 
and that seieutists were stlll flguring on the question. I do not thiuk that a 
waterw'orks company — strld:ly and only a waterworks conipany— could be ad- 
judicated bankrapt if It was engaged only in supplylng water to the public. 
In re Morris, 102 Fed. 1004, 43 C. C. A. 91 (afflrming In re New York & AV. Wa- 
ter Co. [D. C] 98 Fed. Tll). But this rule would not apply In thls case, as 
there was no waterworks company Involyed, but the défendant company own- 
ed ànd operated a waterworks plant, using approximately one-half of the total 
supply of water ifself in and about the manufacture of paper, and selliug the 
rest to the public. Therefore, applying the rule laid down in Re Slate Com- 
pany, 16 Am. Bankr. Rep. 407, 144 Fed. 737, 75 O. O. A. 603, cited by petitiou- 
ing creditors and by the défendant company, 'where a corporation is engaged 
in several différent occupations, some of whlch are wlthiu the classes subject 
to bankruptcy and others outslde, it is the nggregate of business done in the 
classes withln the law as compared with the aggregate of those without.' 

"I flnd that the Georgia Manufacturing & Public Service Company was en- 
gaged 'prifacipally in manufacturing' as eontemplated by section 4b of the 
bankruptcy act of 1898 at the tlnie of the alleged acts.of bankruptcy, at the 
time of the contraction of the debts due the petltioning creditors, and, In f act, 
during ihe whole tlme of its existence from January 1, 1906, up to the time of 
the flling Of the pétition in bankruptcy and subject to the jurisdictlon of the 
bankruptcy court." 

Exceptions hâve been filed to the above report ot the spécial master. 
The exceptions, although there are several of them, raise really a 
single question, and that is as to the correctness of the master's find- 
ing that the Georgia Manufacturing & Public Service Company was 
engaged "principally in manufacturing." I think the évidence and the 
conclusions of f act deduced by the master from the évidence fully 
justify his finding in this respect. The larger part of the business 
of the Georgia Manufacturing & Public Service Company was clearly 
that of manufacturing paper. The suspension of this business seems 
to hâve been temporary only, and such a suspension as had happened 
several times before, due to the lack of demand for the manufactured 
paper. 

The exceptions will be overruled, and the report of the master 
confirmed. Let the adjudication be entered. 



PARKER V. KELLEY et al. 

(Circuit Court, W. D. New York. July 9, 100S.)î 

No. 326. 

1. Trusts (§ 167*)— Tbustees—Rkmoval— Notice— Service. 

Under the Massachusetts statute (Rev. Laws 1902, c. 147, § 11), pro- 
viding that a trustée under a written instrument may be removed after 
notice to him and to ail persons interested, and an opportuuity afforded 
him to be heard and show cause why his removal should not be made, 

•For other cases see same toplo & I numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
} Recelved for publication Feb. 9, 1909. 
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jurisdiction is dépendent on service of such reasonable notice as in th« 
judgment of tlie court is appropriate to the case in the same manner as 
. In an action. 

[Éd. Note.— For other cases, see Trusts, Cent. Dig. § 219; Dec. Dig. § 
1G7.*] 

2. Trusts (i 167*)— Trustées— Removal— Charges— Notice. 

In a proceeding to remove a trustée under a Massachusetts statute 
(Rev. Laws 1902, c. 147, § 11), provlding for removal of a trustée ap- 
pointed by a wrltten instrument on notice, etc., the trustée Is entitled to 
notice of the particular charge or complaint made against hlm. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 219 ; Dec. Dig. § 
167.*] 

3. Trusts (§ 165*)— Trustées— Removal— Jurisdiction— Service of Process. 

The Massachusetts statute (R«v. Laws 1902, c. 147, § 11) authorizes 
the removal of a trustée appolnted under a wrltten instrument after no- 
tice to hlm and to ail i^ersons interested and an opportunlty to be heard 
and to show cause why his removal should not be made. Hcld to con- 
template a removal m a case where the property is withiii tUe court's 
jurisdiction at the tlme of the removal proceedings, where the parties 
affected hâve been personally served wlth notice or original process with- 
in the state, or where the parties hâve submitted themselves to the 
court's jurisdiction. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 216; Dec. Dig. | 
165.*J 

4. Judgment (§ 818*)— Foreign Judgments— Full Faitji and Crédit. 

Where proceedings to remove a trustée m the state courts of Massa- 
chusetts were instituted at a time when the trust fund was not wlthln the 
court's jurisdiction, and there was uelther service on défendant wlthln 
the state nor a gênerai appearance by hlm, the full faith and crédit 
clause of a fédéral Constitution did not requlre a fédéral court sittlng 
in another state in a suit to compel the original trustée to account from 
inquiving Into the jurisdiction of the Massachusetts court to render judg- 
ment of removal. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1468 ; Dec. Dig. 
§ 818.*] 

5. Trusts (§ 167*)— Trustées— Removal— Nature of Proceeding. 

A statutory proceeding to reniove a trustée appolnted under a wrltten 
instrument is a proceeding in personam, and not in rem. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 239; Dec. Dig. § 
107.*] 

Bassett, Thompson & Gilpatric and J. Merrill Browne & Son, for 
complainant. 

McGuire & Wood, for défendant Kelley. 

HAZEL, District Judge. This action was brought by the complain- 
ant as trustée for Grâce Kerwin to compel the défendant Bernard F. 
Kelley, trustée under a written deed of trust of Mary Ann Snow, to 
render an account of his trusteeship, and to pay to complainant the 
fund, amounting to $7,06'1. The complainant and the cestui que trust 
are citizens of the state of Massachusetts, where the trust deed was 
also made. The défendant Kelley is a citizen and résident of the state 
of New York. The entire trust fund and property at the time the 
proceeding to remove the trustée was instituted was and now is in 
the defendant's possession in this state. The record shows that by 

•For other cases see sarae topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a decree of the Suprême Judicial Court of the commonweaith of 
Massachusetts the défendant was removed as such trustée, and the 
complainant was appointed iri his place. For this reason, it is con- 
tended that the trust fund or property in possession of the défendant 
should now be surrendered to the complainant. In answer the de- 
fendant deriies thé legality of the complainant's appointment as trus- 
tée, and urges that the judgment roll upon which this action is based 
shows that the notice of filing of the pétition of Grâce Kerwin for 
his removal was not served upon him in the state of Massachusetts or 
within the territorial limits of the court, and that he appeared specially 
in such proceeding, denying the jurisdictiqn of the court on the ground 
that sufficiebt service of notice or original process had not been made 
upon him. This objection, however, was overruled by the state court, 
and later, wîthout the défendant having answered upon the merits or 
submitted himself to the jurisdiction of the court, a decree pro con- 
fesse was ehtered. Complainant contends that this action is analogous 
to one brovight to "dissolve a relationship to which were attached cer- 
tain rights in spécifie property in which the plaintiff had an interest" ; 
that, though the property after the appointment of the défendant as 
trustée was removed to the state of New York with the consent of the 
grantorj yet as the trust deed was executed in the state of Massa- 
chusetts, and the trust funds were within such state at the time of its 
exécution, the action to remove the trustée was in rem, and the court 
retained jurisdiction of the trust propierty and service upon the de- 
fendant without the territorial limits of the court of notice as pro- 
vided by the state statute was sufficient. This contention is not main- 
tainable. 

The statute of the state of Massachusetts (Rev. Laws 1902, c. 147, 
§ 11) provides that a trustée under a written instrument may be re- 
moved after notice to him and to ail persons interested, and an op- 
portunity to be heard and show cause why his removal should not be 
made. It does not specify the number of days' notice which shall be 
given before the hearing nor the manner in which service shall be 
effected. Presumably the législative power intended such reasonable 
notice to the parties aiïected as in the judgment of the court is ap- 
propriate to the case. Unquestionably the jurisdiction was dépendent 
upon service of notice as in an action. The action was in the nature 
of a spécial proceeding, which was initiated by service of the statutory 
notice. Such proceeding in my judgment afïected personal rights, and 
hence the défendant was entitled to notice of the particular charge or 
complaint made against him. Obviously he was entitled to his day in 
court, and his duties under the trust deed or contract in view of the 
fact that the fund was in another state were not merely administrative. 
The language of the statute contemplâtes the removal of a trustée in 
a matter relating to; the administration of property where such prop- 
erty is within the jurisdiction of the court at the time of the removal 
proceeding, or where the parties affècted hâve been personally served 
with notice or original process within the state where the judgment 
can be enforced, or Where they hâve submitted themselves to the juris- 
diction of the court. A différent construction of the statute would 
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be wholly at variance with the jurisdiction of the courts of the state 
where the parties to the action or proceeding involving the requisite 
aniount are citizens of différent states. Pennoyer v. Neff, 95 U. S. 
734:, 24 L. Ed. 565. The gênerai rule where the court has not juris- 
diction of the subject-ma^ter of the action is that, before a state court 
or a Circuit Court of the United States can acquire jurisdiction over 
the person of one not found in the state or district, there must be a 
voluntary appearance of the défendant. If the judgment had been in 
obédience of a statute to enforce a claim against a fund located witliin 
the limits of the jurisdiction of the court, the personal service outside 
the state pursuant to an order of the court would doubtless hâve been 
sufiicient. Rev. St. U. S. § 738.- But, as already stated, the fund 
was not within the jurisdiction of the court. There having been no 
gênerai appearance by the défendant, the full faith and crédit clause 
of the Constitution does not prevent this court from inquiring into the 
jurisdiction of the court which rendered the judgment in évidence. 
. The question of service upon a nonresident as a resuit of which 
judgment was obtained in a state court and the weight which should 
be given to the decree was fully discussed in Pennoyer v. Nefif, supra. 
The Suprême Court says: 

"Be that as it may, the courts of the United States are not required to give 
effect to judgments of tins character when an y rigUt Is claimed mider thcm. 
Whilst they are not foreign tribunal s in their relations to the state courts, 
they are trlbuiials of a différent sovereignty, exercising a distinct and inde- 
pendent jurisdiction, and, are bound to give to the judgmonts of tlie state 
courts only the same faith and crédit which the courts of anothcr state are 
bound to give to them." 

In view of the removal of the trust funds and property in question 
from the state of Massachusetts to the state of New York, this case 
does not corne within any exception by wliich there may be a valid 
détermination of the proceeding without service of process upon the 
défendant in the state where the action was bégun or without his 
voluntary submission to the jurisdiction of the court. The proceeding 
was not in rem, nor was the res the status of the existing relationship 
between the parties. It was a proceeding in personam against the 
individual trustée to remove him on account of his unfitness or per- 
sonal misconduct, and in such an action constructive service of original 
process upon a nonresident is insufficient. 

I think the opinion of Benton, J., in Holcomb v. Kelly (officially un- 
reported) 114 N. Y. Supp. 1018, an action brought by a prior trustée 
for the removal of Kelley, to which my attention has been directed, 
was correct and properly states the law. The case of Galpin v. Page, 
85 U. S. 350, 21 L. Ed. 959, to which Judge Benton's attention was not 
called, does not alter the conclusions herein reached. In that case it 
was held that a court of gênerai jurisdiction is presumed to hâve juris- 
diction of the subject-matter of the action as well as of the parties; 
but it must appear by the record whether the parties are p/operly be- 
fore the court, and this dépends upon the service of the process or the 
defendant's voluntary appearance in an action. In short, if the court 
has jurisdiction of the subject-matter, its jurisdiction of the parties 
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will be presumed, but in the case at bar, as already stated, the court 
had neither jurisdiction of the person or of the subject-matter. 

A decree may be entered dismissing the bill with costs payable eut 
of the fund in the possession of the défendant. 



In re HAGER. 
(District Court, N. D. lowa, C. D. February 5, 1909.) 

1. Banketjptcy (§ 140'*) — Possession of Peopertt — Oonditional Vendoe— 

Tbustee. 

Since a bankrupt's trustée suceeeds only to the banlirupt's rights as to 
property owned or clalmed by him at the time of the banltruptey, and, 
in cases unaffected by fraud, takes such tltle in the same plight that the 
bankrupt held it, and subject to ail equities ipipressed upon it in his hands, 
a bankrupt's trustée was not entitled to possession of personal property 
sold to the bankrupt uhder a condltlonal sale, and not pald for, as against 
the condltlonal vendors, though the conditional contract was not recorded, 
and was therefore invalld as against subséquent lien credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

2. Sales (§ 474*)— CoiNDiTioNAL Sales— Geneeal Ceeditoes— Title of Oon- 

niTioNAL Vendoe. 

A gênerai creditor, havlng no spécifie lien on the property for the pay- 
ment of hls debts, cannot contest the validlty of the title of the condl- 
tlonal vendor of personal property In the hands of the bankrupt at the 
tlme of adjudication. 

[Ed. Note. — For other cases, see Sales, Dec. Dlg. § 474.*] 

3. Bankbxtptcy (§ 51*)— Lien— Bankeuptcy Pétition— Adjudication. 

The flling of a pétition in bankruptcy or an adjudication of banlcruptcy 
does not operate as a lien in favor of the bankrupt's trustée on any prop- 
erty of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 51.*] 

4. Sales (§ 451*)— Conditional Sales— What Law Goveens. 

The rights of the parties under a contract of conditional sale are to be 
determined by the laws of the state in which the contract is made. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 1323; Dec. Dlg. § 
451.*] 

5. Bankruptcy (§ 345*)— Personal Peopbety— Chattel Mobtgages— Condi- 

tional Sales. 

A bankrupt held certain ehattels under unrecorded conditional sale con- 
tracts, the condition of which he had not coiuplled wlth. Thèse ehattels 
he mortgaged by an Instrument which dld not cover after-acquired prop- 
erty and which was also not recorded until about a month prior to bank- 
ruptcy. Held that. In the absence of proof that the mortgagee had no 
notice or knowledge of the clalnis of the bankrupt's conditional yendors, 
his clalm against the property mortgaged was superlor to that of the 
conditional vendors, though the mortgage itself might be voidable by the 
trustée as a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. | 345.*] 

In Bankruptcy. 

J. h. Bonar, for Deere & Mansur Company and Deere & Co. 

E. K. Main, for Racine-Sattley Company. 

SuUivan & MacMahon, for E. A. Studer. 

W. B. Quarton and E. V. Swetting, for the trustée. 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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REED, District Judge. Numerous motions are filed by the respec- 
tive parties to strike the abstracts of évidence and briefs of the others. 
They are each and ail overruled. 

WiUiam J. Hager, a dealer in agricultural ipiplements at Wesley 
in this district, was adjudged bankrupt by this court January 15, 1908, 
tipon his own pétition filed January 13, 1908. A trustée of his estate 
was duly appointed, who, upon qualifying, took possession of the bank- 
rupt's stock of agricultural implements, including the property involv- 
ed in thèse controversies. Deere & Mansur Company, Deere & Com- 
pany, and the Racine-Sattley Company (hereinafter for convenience 
called the implement companies) presented to the référée their several 
pétitions claiming separate portions of the property so in custody of 
the trustée upon the ground that the property so claimed had been 
sold by them, respectively, to the bankrupt under written contracts 
of sale whereby each reserved the title to and right of possession of 
the property sold by it until it should be fuUy paid for in cash (which 
it was stipulated upon the hearing before the référée had not been 
donc), and E. A. Studer presented a pétition in which he claimed of 
the trustée ail of the property under a chattel mortgage made by the 
bankrupt to him April 4, 1907, but which was not recorded until De- 
cember 16th, prior to the filing of the pétition in bankruptcy. The réf- 
érée denied the claim of each of the petitioners, and they severally 
pétition for a review of such orders. 

The contracts of the implerhent companies under which they, re- 
spectively, claim portions of the property so in possession of the trus- 
tée, are substantially alike. That of Deere & Mansur Company con- 
tains the f ollowing provisions : 

"That the tltle to and ownershlp of ail goods shipped under this contract 
shall remain vested in Deere & Mansur Co., until the prlce thereof shall be 
paid In cash, and until ail notes given therefor and to be glven under this 
contract are paid, and the said Deere & Mansur Co., shall be entitled to pos- 
session of the same whenever they may feel insecure, or whenever I or we 
(the bankrupt) may become insolvent or bankrupt." 

The others contain a like provision. 

The question of the priority of right between the vendor under such 
a conditional contract of sale, not recorded as required by the lowa 
statute, and the trustée in bankruptcy of the conditional vendee, was 
considered by this court in Re Tweed (D. C.) 131 Fed. 355, and in 
Re Smith & Shuck (D. C.) 132 Fed. 301, and it was held, f ollowing 
the décision of the Court of Appeals this circuit in Re Pékin Plow 
Co., 121 Fed. 308, 50 C. C. A. 257, and other cases, that such priority 
was in the trustée in bankruptcy. Since thèse décisions, however, the 
Suprême Court of the United States and the Court of Appeals this 
circuit hâve held that the trustée in bankruptcy succeeds only to the 
rights of the bankrupt in property owned or claimed by him at the 
time of the bankruptcy, and, in cases unafifected by fraud, "takes such 
title in the same plight and condition that the bankrupt himself held 
it, and subject to ail of the equities impressed upon it in his hands." 
York Mfg. Co. v. Cassel, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 
782; In re Newton & Co., 153 Fed. 641-843, 83 C. C. A. 23; Dunlop 
V. Mercer, 156 Fed. 545, 86 C. C. A. 435, 
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In York Mfg. Co. v. Cassel, above, it is held, that "a creditor" 
against whom a conditional contract of sale of property is void, under 
a statute substantially like that of the state of lowa, is one who "be- 
tween the exécution qi the contract and the filing thereof for record 
has taken steps to fasten a spécifie lien upon the property for the pay- 
aient of his debt," and that a gênerai creditor, having no such lien, 
cannot contest the validity of the title of the conditional vendor ; also, 
that the filing of a pétition in bankruptcy or an adjudication of bank- 
ruptcy does not operate as a lien in favor of the trustée upon any prop- 
erty of the bankrupt, as stated in Mueller v. Nugent, 184 U. S. 1, 22 
Sup. Ct. 269, 46 L. Ed. 405, and that the rights of the parties under 
said contract of conditional sale are to be determined by the laws of 
the state in which they are made. In Blackman v. Baxter, 125 lowa, 
118-120i 100 N. W. 75, 70 L. R. A. 250, it is held by the Suprême 
Court of lowa that the creditor who may claim property covered by 
an unreçorded mortgage is one who has some right or interest in or 
lien upon the property itself ; that before he may contest the validity of 
such a mortgage his debt must be fastened upon the property covered 
by the mortgage by judicial process or in some other way. The same 
rule applies to conditional contracts of sale of personal property. Mey- 
er V. Car Co., 103 U. S. 1-10, 26 L. Ed. 59; York Mfg. Co. v. Cas- 
sel, 301 U. S. 344-351, 26 Sup. Ct. 481, 50 L. Ed. 782. Thèse author- 
ities are, of course, controlling, and it must be held, following them, 
that the trustée of this estate has no greater rights in or to this prop- 
erty than the bankrupt himself had. The référée erred, therefore, in 
denying the claims of the petitioners Deere & Mansur Company, Deere 
& Company, and Racine-Sattley Company as against the trustée. 

The claim of Studer rests upon a chattel mortgage made to him 
by the bankrupt April 4, 1907, but not recorded until within a month 
before the pétition in bankruptcy was filed. The référée found from 
the évidence that the bankrupt when he made this mortgage was in- 
solvent and intended by it to prefer Studer, and that Studer at such 
time and also when the mortgage was filed for record had good rea- 
son to believe him to be insolvent, and that such préférence was in- 
tended, and upon thèse grounds denied the claim. This finding of 
the référée is amply sustained by the testimony. But the trustée stands 
in the shoes of the bankrupt, and is in no position to contest the valid- 
ity of the claims of the conditional vendors to their property because 
it is included in the mortgage to Studer. On the other hand, Studer 
may hold as against the conditional vendors any property included 
in his mortgage and claimed by them under their unreçorded contracts 
of conditional sale, unless he had actual notice thèreof at the time 
of or before taking his mortgage, though the mortgage was not re- 
corded. Union Bank v. Creamery Package Mfg. Co., 105 lowa, 
136, 74 N. W. 931. As to the implement companies, then, the mort- 
gage of Stûdèr may be good as to any of their property included there- 
in, unless Studer had notice of their conditional contracts, of which 
there is no évidence, or finding by the référée. The mortgage, how- 
ever, does not cover after-acquired property, and does not, there- 
fore, cover any property obtained by the bankrupt from the implement 
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companies, or others for that matter, subséquent to its date. It ap- 
pears f rom the évidence that some of the property claimed by tîàe 
implement companies under their contracts of conditional sale was 
sold and delivered to the bankrupt in 1907, some in 1906, and per- 
haps some in 1905 ; but it does not défini tely appear what was so sold 
and delivered before the date of the mortgage, and what was sold 
since. The référée also found that at the time the mortgage was made 
it was orally agreed between the bankrupt and Studer that the bank- 
rupt might remain in possession of the mortgaged property and con- 
tinue to sell the same in the usual course of his business, and that 
the mortgage should not be placed on record, and that, pursuant to 
said agreement, said mortgage was not filed for record until December 
16, 1907. Under such finding the mortgage may be fraudulent as to 
those creditors who extended crédit to the bankrupt after the date of 
the mortgage and before it was recorded, in ignorance thereof, even 
though the mortgage was recorded before they obtained a lien upon 
the property by attachmènt or otlierwisc. In re Ewald (D. C.) 135 
Fed. 168. It is not necessary to now détermine this, for if the mort- 
gage was made and accepted as a préférence, as the référée finds, it 
is voidable at the instance of the trustée, regardless of any such 
agreement between the bankrupt and Studer at the time it was made. 

Upon the pétitions of Deere & Mansur Company, Deere & Com- 
pany, and Racine-Sattley Company, the orders of the référée will 
therefore be set aside, and the matter of each of said pétitions referred 
back to him to ascertain and détermine what of the property so com- 
ing to the possession of the trustée was sold and delivered to the bank- 
rupt by each of said petitioners both before and since the date of the 
mortgage, and award to the petitioner Studer the property so sold and 
delivered by them to the bankrupt prior to the date of the mortgage, 
and to the Deere & Mansur Company, Deere & Company, and tke 
Racine-Sattley Company the property so sold and delivered by them, 
respectively, since the date of the mortgage. In ail other respects the 
order of the référée upon the pétition of E. A. Studer is approved. 

The implement companies complain of the action of the référée in 
permitting Studer and the trustée to ofifer further testimony after 
ail parties had rested on March 4, 1908 ; but the record of the référée 
shows that on that date by consent of ail parties the hearing was con- 
tinued to May 15, 1908, and that on that date ail parties appeared 
before him and the matters finally submitted. The implement com- 
panies did not ofifer any further testimony, or request that they be per- 
mitted to do so. Had they made such request they would undoubtedly 
hâve been permitted to offer any further testimony that they desired 
to. They are in no position to complain of the action of the référée. 

It is ordered accordingly. 



976 166 FEDERAL EBPOETER. 

CENTRAL R. CO. OF Î^BW JERSEY v. HITB et al. 

(Circuit Court, B. D. Pennsylvanla. January 28, 1909.) 

No. 16. 

1. Commerce (§ 89*) — Interstate Teanspoetation— Constbitction of Rules— 

JuBiSDicTioN OF Courts. 

A Circuit Court of the United States has jurisdictlon to détermine in 
the first instance ttie question of tlie indebtedness of a sliipper to a rail- 
road Company for demurrage, nnder tlie ruies adopted by the company and 
flled with the Interstate Commerce Commission, where it dépends on the 
construction and not upon the reasonableness or unreasonabieness of such 
rules, although the latter question is primarily one for the commission. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 89.*] 

2. Carriers (§ 100*) — Demtjrragk — Construction of Rules— "Date of Ab- 

bival"— "Date Released." 

In rules of a railroad company requlring the payment of demurrage on 
cars where more than a stated ntmber of days elapse "between the date 
of arrivai of each car and date released," the phrase "date of arrlval"^ 
must be construed In its ordinary sensé, as meaning the date on which 
the car in fact arrives at its point of destination, and not the date oa 
which the consignée reçoives notice pf such arrivai, and "date released" 
as meaning the date when the car becomes again avallable for use by 
the company. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 100.* 
Quick dîspatch — Demurrage, see notes to Harrison v, Smith, 14 C. C. A. 
657; Randall v. Sprague, 21 C. a A. 342.] 

On Rule to Open Judgment. 

James McMullan and Abraham M. Beitler, for plaintiff. 

D. Stuart Robinson and Wm. A. Glasgow, Jr., for défendants. 

J. B. McPHERSON, District Judge. In August, 1906, the défend- 
ants (who were dealers in coal) made an agreement with the plaintiff, 
of which the provisions now important are as follows : 

"For a valuable considération, the undersigned do hereby promise and 
agrée to and with the Central Railroad of New Jersey, that they will from 
tlme to time, and at ail tlmes hereafter, well, truly and punctually pay to the 
Central Railroad of New Jersey ail moneys which uow are or hereafter shall 
become due by the undersigned to, or be coHectlble by, the Central Railroad 
of New Jersey, as and for tolja, freights and charges, or either, on coal or 
coke passing over the railroads and eanals opérâtes by the Central Railroad 
of New Jersey, or any part thereof, or which ehall become due by the un- 
dersigned to, or be collectible by, the Central Railroad of New Jersey for any 
freights, tolls and charges whatsoever. » * • 

"And the undersigned do further authorize any attorney of any court of 
record, upon filing a copy hereof, accompanied by an affldavlt of an offlcer 
or agent of the Central Railroad of New Jersey of the amount due rndet 
the foregoing agreement to sign an agreement for entering an amiçable ac- 
tion, and to confess judgment therein against them for such amount, with re- 
lease of errors and waiver of any exemption, and without stay of exécution." 

On October 30, 1907, a copy of this agreement, accompanied by 
an affidavit of the gênerai auditor of the Central Railroad, was filed 
in this court, and judgment was confessed against the défendants for 
$3,291 and interest. This sum was claimed to be due for demurrage 

*For other cases see same topic & § numbeb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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charges upon cars of coa! that had been shipped from points in West 
Virginia and Pennsylvania, and (in violation of the plaintiff's rules) 
had been detained in its yards at Elizabethpdrt and Port Liberty in 
the state of New Jersey. The défendants conceded their HabiHty for 
$1,933, and this sum was paid within a few days and credited upon 
the judgment. On November 6, 1907, a rule was granted to show 
cause why the judgment should not be opened and the défendants per- 
mitted to défend against the remaining sum of $1,349. To this rule 
an answer was filed, and upon the issues thus made the dépositions of 
several witnesses hâve been taken. 

The questions for décision arise in this manner: On March 28, 
1907, the plaintifï filed with the Interstate Commerce Commission 
the following schedule of rules concerning demurrage charges on an- 
thracite and bituminous coal and coke that might be held for trans- 
shipment at Port Liberty, Elizabethport, and several other places on 
New York Harbor in the state of New Jersey : 

"Rule 1. On and after May 1, ]007, ail cars of coal and coke held for trans- 
sliipment by water more tlian five days per car, upon the average computed 
hy the month, and exclusive of Sundays and légal holidays, shall be subject 
to demurrage, repres-snting service of cars, at the rate of $1 i>er car per day 
after said five days. (See rule 3.) 

"Unie 2. Statements of thèse charges shall be made np monthly and shall 
include only cars that are released durlng the month covered by such state- 
ments. 

"Rule 3. In Computing time of détention, first ascertain the total number of 
days between the date of arrivai of each car, and date released, from which 
total deduct the number of Sundays and holidays iutervening. From the 
total figures obtained in this manner for ail cars handled for a consignée dur- 
ing the month shall be deducted the product of the number of such cars mul- 
tîplied by five, the remainder, if any, being the number of days per car for 
which demurrage will be charged. 

"Rule 4. When lading is reconsigned, or sold on track at destination, demur- 
rage charges shall be applied as per rule 1, and the days of détention of any 
car shall foilow that car and be charged to the aceount of the new consignée. 
In no event shall more thao a total of five days free time be allowed on any 
car. 

"Rule 5. Demurrage charges will be coUected either from the consigner or 
consignée, as are the transportation charges, and ail charges must be paid or 
guaranteed before cars are unloaded." 

The présent dispute has to do solely with the construction of thèse 
rules, especially with the meaning of the phrases "date of arrivai" and 
"date released" in rule 3, and this dispute, I think, the Circuit Court 
has authority to détermine in the first instance. The plaintifif's coun- 
sel contended that, if the défendants complain of thèse rules, redress 
must be sought from the Interstate Commerce Commission; and that, 
jf the Circuit Court has any power in the premises at ail, it can exer- 
cise none until the commission has heard and acted upon the com- 
plaint. In support of this position, Texas & Pacific Railway Co. v. 
Abilene Cotton Oil Co., 204 U. S. 436, 27 Sup. Ct. 350, 51 L. Ed. 553, 
is cited. As it seems to me, however, that décision is not controlling 
in the situation now being considered. As is stated in the syllabus, 
the court ruled that 

"The Interstate commerce act (Act Feb. 4, 1887, e. 104, 24 Stat. 879 lU. S. 
Comp. Sfc 1901, p. 3154]) was intended to afford an effective and comprehen- 
166 F.— 62 
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slve meâns for redressiiig wrongs resultlng from unjust discriminations and 
undue préférence, and tp that end placed upon carriers the duty ot publish- 
ing schedules of reasonable and uniform rates; and, consistently wltli the 
provisions of that law, the shlpper cannot màlptain an action at common law 
in à State court for excessive and unreasonable freight rates exaeted on In- 
terstate shipments, where the rates charged were those vvhlch hadbeen duly 
flxed by the carrier accordlng to the act, and had not been found to be un- 
reasonable by the Interstate Commerce Commission." 

Or, to use the court's own language on page 448 of 304 U. S., page 
358 of 27 Sup. Ct. (Cl L. Ed. 553): 

"A shlpper seeklng réparation predicated upon the unreasonableness of the 
establlshed rate must, uudér the act to regulàte commerce, primarily Invoke 
redress through the Interstate Commerce Commission, which body aloue is 
vested wlth power origlnally to entertain proceedlngs for the altération of an 
establlshed schedule because the rates flxed thereln are unreasonable." 

But it will be observed that the point immediately presented hère is 
not the rçasonableness Of the demurrage charges, but the scope or 
meariing of the rules by which thèse charges are computed. This is a 
prehminary question which must be determined before the reasonable- 
ness of the charges can be properly reached, and I think the Circuit 
Court not only has authority, but is bound, to consider and décide 
that controversy, as it is now presented. A judgment has been con- 
fessed in this court by virtue of a power contained in a written agree- 
ment. The agreement authorizes a confession for "the amount due" 
thereunder, and this sum is explained to include "ail moneys which 
now are or hereafter shall become due, etc., for toUs, freights and 
charges, or either, on coal or coke." The dispute, therefore, distinctly 
raises the question whether the amount for which judgment was en- 
tered was properly "due for charges on coal," and thiS question can 
only be answered by deciding whether the amount of the judgment 
was warranted by the demurrage rules. If it was thus warranted, 
the judgment was properly aitered ; if thèse rules hâve not been fol- 
lowed, the judgment should be opened and a défense permitted. 

Turning, then, to the construction of the rules, the court is met 
by the défendants' objection that in Computing the time of détention 
the plaintifï has erroneously taken as the terminus a quo the date when 
a given car arrived in the yàrds. They contend that the car cannot 
properly be said to haVe arrived until they hâve received notice of 
such arrivai, ând they point out some inconveniencës that attend any 
other view. It iappears that the plaintifï hàs usually given them notice 
of a car's arrivai ' by sending a postal card through the mail, and it 
often happens in the coursé of events that the notice is not received 
until one or tiivb days after the car actually reached the yards, and in 
some instailceâ the notice 'has miscarried and has nOt been received at 
ail. They als'o urge upon the court the difficulty of following their 
cars from the point of initial shipment, and aver that, as they are prac- 
tically compelled to rely' upon the notice mailêd by the plaintifï for 
information concérning the arrivalof the car, the "date of arrivai'' 
should be construed to mean the day when they receive notice that the 
car has reached -its destination. . They Carry this argument to its logi- 
càl conclusioW, ànd insist that the car does not "arrivé" if the notice 
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should fail to reach them. As it seems to me, hovvever, thèse and some 
other considérations cannot now be allowed much, if any, weight. In 
my opinion, I hâve nothing to do at présent with the reasonableness 
of the rule; I am only called upon to construe it — ^to détermine its 
proper meaning ; and in discharging this duty I am bound to follow 
the ordinary and well-estabhshed canons of construction. Among 
thèse it is fundamental that words shall ordinarly be given their plain 
and natural meaning, and nothing has been offered hère, either in the 
testimony or in argument, to justify an abandonment of this guide. 
In ordinary speech, "date of arrivai" has only one meaning — certainly 
only one meaning in plain sight — namely, the day when a loaded car 
reaches its destination ; and I can see no ground upon which the con- 
clusion can be properly rested that it means the day when the consignée 
receives notice that the car has reached the end of its journey. 

So, too, with the meaning of the phrase "date released." The de- 
fendants' position was that a car was "released" when they had fur- 
nished a vessel into which the car was to be emptied, and had regis- 
tered the vessel at the plaintifï's dock so as to secure its turn, although 
the car might not be actually unloaded for a day or two afterwards. 
Some attempt was made to prove that the word "released" had ac- 
quired a trade meaning that would support this position, but the 
attempt fell so far short of meeting the légal requirements concerning 
amount and quality of proof that I do not think it necessary to dis- 
cuss the testimony that was offered. A trade meaning not having 
been established, it seems clear that the défendants' position cannot 
possibly be supported in the face of the ordinary and apparent mean- 
ing of the word. To my mind, the plaintiff's construction is correct, 
namely, that "date released" means the day when the car becomes 
again available for transportation, when it is relieved from one service 
and is free to enter upon another. A car may be "released" in several 
ways. It may be reconsigned, or its contents may be sold on the track 
in thé yards — both thèse contingencies are contemplated in rule 4 — 
or it may be unloaded into a vessel. In either event it is once more at 
the plaintiff's command; actually earning freight, if it has been re- 
consigned to a new destination, or ready to earn freight in the other 
two cases. I say nothing about the desirability of fixing the terminus 
ad quem of the demurrage computation in the method contended for 
by the défendants. This may or may not be a better method than has 
been adopted by the plaintiff; the existing rules may or may not be 
unreasonable; with thèse questions I am not now concerned. My 
duty at présent is simply to get at the meaning of the phrase in dis- 
pute as it is used in the rules that bave been filed with the Interstate 
Commerce Commission; and, as I bave already stated that I believe 
the plaintiff's position on this point to be correct, I need not dwell 
upon the subject. 

If I hâve been right thus far, it follows that the judgment was en- 
tered for the proper sum, since the amount was computed according 
to what I think is the true meaning of the plaintiff's rules. But it does 
not follow that this application to open the judgment should be im- 
mediately dismissed. The reasonableness of the demurrage rules is 
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still an open question, and upon this point the Suprême Court bas de- 
cided that the commission must first be applied to before the défend- 
ants can invoke the power of the Circuit Court. In order, therefore, 
to permit the proper complaint to be made, I shall wait until April 
Ist before finally dispbsing of the pending application, unless the de- 
fendants agrée that it may be dismissed before that date in order that 
they may hâve a final order from which to appeal. If no complaint 
is made to the commission before April Ist, the clerk is directed to 
mark the rule to open the judgment discharged. If complaint is 
duly made to the commission, I reserve for future considération the 
question what the further action of the Circuit Court should be. 



CALHOUN V. DRAGON MOTOR CD. 

(Circuit Court, E. D. Tennsylvania. January 29, 1909.) 

No. 39. 

1. Reoeivers (§ 198*)— Compensation. 

Where receivers' services were needed but for a few weelvs, and tliey 
performed services which were iiot uiiusual la quantity or quality, their 
principal occupation belng to sell the property of the corporation, which 
they dld chlefly at public sale, which provided more than two-thirds of 
the funds for distribution, thelr compensation should be limlted to 5 per 
cent, of the amount so received. 

[Ed. Note. — For other cases, see Receivei-s, Cent. Dlg. § 392; Dec. Dig. 
§ 198.*] 

2. COEPOBATIONS (§ 565*)— INSOLVENCY— ClAIM— PfiOOT'. 

Evidence held insufflcient to sustain a clalm filed agalnst an insolvent 
corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. § 2281 ; Dec. 
Dig. § 565.*] 

3. CORPOBATIONS (§ 561*)— Insolvency— Receivees. 

Where property In eontroversy was sold to a motor Company, the in- 
solvent, by an automobile company, a bankrupt, and the motor Company 
was thereby clothed wlth the apparent title, the sale belng under color of 
authority and not fraudulent In fact, the creditors of the motor Company 
were in equlty entitled to the proceeds of sueh assets rather than the re- 
ceiver in bankruijtcy of the automobile company. 

[Ed. Note.^For other cases, see Corporations, Cent. Dig. § 2261 ; Dec. 
Dig; § 561.*] 

In Equity. On exceptions to the report of an auditor. 

George I. Merrill, Wm. M. Stewart, Jr., and Samuel M. Hyneman, 
for the motion. 

Chester N. Farr, Jr., and Simpson & Brown, opposed. 

J. B. IMcPHERSON, District Judge. The exceptions filed to the 
auditor's report, which distributes the fund in the hands of the re- 
ceivers of the Dragon Motor Company, raise three questions : 

( 1) Whether the amount allowed to the receivers is excessive. 

(3) Whether the claim of John C. Calhoun was properly provéd. 

(3) Whether the creditors of the Dragon Motor Company hâve 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes , 



CALHOUN V. DRAGON MOTOR CD. 981 

an equity in the fund superior to the equity of the receivers of the 
Dragon Automobile Company. 

1. I agrée with the exceptant tliat the compensation awarded to 
the receivers of the motor company is too large. Their services were 
needed for a fevv weeks only, and they perf ormed no duties that were 
unusual either in quantity or quality. Their principal occupation con- 
sisted in turning the personal property of the corporation into cash, 
and this was effected chiefly by a sale at public auction, which pro- 
duced more than two-thirds of the fund for distribution. There is 
no hard and fast rule fixing a definite percentage as the proper com- 
pensation of a trustée; but in this jurisdiction at least custom has 
settled upon 5 per cent, as ordinarily a fair and reasonable allowance. 
To justify the award of a larger sum the reasons therefor should af- 
fîrmatively appear, and I am constrained to say that in my opinion 
no such reasons were shown in the présent case. The allowance to 
the receivers is therefore reduced to $750. 

2. I also agrée with the exceptant that the claim of John C. Calhoun 
was not properly proved. The auditor's finding that the claimant 
was entitled to an award of $1,400 is entitled to much respect, rest- 
ing, as it does, almost wholly on the oral testimony of the claimant 
himself; but I cannot avoid diflfering from the auditor's conclusion 
because it appears clearly from the notes of testimony that the prin- 
cipal évidence in support of the claim is incompétent hearsay, to 
which timely objection was made. The testimony concerning the $500 
note was specifically objected to as hearsay; and at the last meeting 
before the auditor notice was given by the exceptant that ail claims 
were objected to except such as were legally proved. No one, I think, 
can read the 40 pages of testimony that were given by Mr. Calhoun 
without seeing clearly that he knew nothing about the purpose for 
which the money in dispute was needed, except what his son told 
him, and that he had no other source of knowledge concerning its 
actual application. The son, who had presumably a direct acquaint- 
ance with the subject, was not called as a witness, and his absence 
was not accounted for. Neither was any other person offered whose 
relation to the transactions evidenced by the two notes would permit 
him to testify directly about them. If the two sums making up the 
$1,400 were paid by checks, neither the checks nor the stubs were 
produced, although the stubs were called for. Neither was the claim- 
ant's book of account produced in which he testified that he had 
made charges against the motor company, although this book was also 
called for. In a word the supporting testimony was so feeble when 
it was not wholly incompétent, and there was such a palpable failure 
to ofïer more satisfactory évidence, which the claimant must bave 
had the power to produce, that I feel bound to sustain the exceptant's 
objection, and to disallow the claim in fuU. 

3. But I cannot assent to the exceptant's position in référence to 
the remaining objection. The auditor has treated the matter in dis- 
pute under this head so satisfactorily that I shall add little to what he 
lias said in his report. I bave read ail the testimony with attention, 
and believe his conclusions of fact to be fuUy warranted. Upon thèse 
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facts -I see no escape from the ruling that the creditors of the Dragon 
Motor Company hâve a claim in équity upon the fund produced by the 
sale of the company's assets superior to the claim of the receiver in 
bankruptcy of the Dragon Automobile Company. The property was 
sold to the motor company by the automobile company, and the motor 
Company was thereby çlothed with the apparent title. The sale was 
not fraudulent in fact. It may hâve been injudicious (especially in the 
light of later events), but it was certainly made under color of author- 
ity at least, and the subséquent bona fide creditors ôf the motor com- 
pany were not bound, I think, to look beyond the visible situation. 
They saw the motor company in undisputed possession of the assets 
in question, exercising dominion over' therrt without disturbance or 
attempted disturbance on the part of the automobile company, and, 
so far as appears, there was nothiiîg to put the creditors on inquiry 
concerning the légal vaHdity of the transaction by which the title 
passed from one company to the rtther. 

The report pf the auditor must be modified, so as to reduce the re- 
ceivers' côrhpensation by the sum, of $500, and to disallow the award 
of $1,400 to John C. Calhoun. Thèse two sums, aggregating $1,900, 
are to be added to the amount distributed to the receiver of the Dragon 
Automobile Company. 

In other respects the report of the auditor is confirmed. 



In re CHEISTOPHBR B AILE Y & SON. 
(District Court, E. D. Pennsyltania. February 6, 1909.) 

1. Bankruptcy (§ 159*)^^Pbefekences— Payment to Makes of Accommoda- 

tion Note. 

An accom'mojiatloli maker pf a note to a banlcrupt is a creditor, and 
a transfer of proiierty to him to protect hlm agalnst loss, made by 
the bankrapt wlien insolvent and witliin four montlis prior to the bank- 
ruptcy, constitutes a, préférence. 

[EM. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 247 ; Dec. 
Dig. § 159.*] 

2. Bankbuptcy (§ 166*) — -Voidable Préférence — Eeasonable Cause to Be- 

lieve Préférence was Intended. 

Claiinant was a customer of bankrupts from whom It bouglit twlne for 
use in its rug factory, and oweij them a note. At their request it re- 
newed the note for a larger amount, the excess being for their aeconi- 
modation and to cover future purchases which were made from time to 
time as required. Shortly before the bankruptcy, and when the bank- 
rupts were insolvent, but before the maturity of the note, at their 
suggestion claimant took sufticient twlne to <■( ^l■ the remainlng excess, 
and the same was set apart, but remained ou bankrupts' promises and 
came into possession of their trustée. It was not such twlne as claim- 
ant had been using in its factory, and it did not désire the same for 
use. The bankrupt who suggested the transfer testlfied that he did so 
to protect claimant. Held, that the transaction was so unusual as to 
give claimant reasonable cause to believe that a préférence was intend- 
ed and to render it voidable^ and that claimant could not recovCr the 
property fi'om the trustée. 

[Éd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 256; Dec. 
Dig. § 166.*] 

♦For other cases see same topic & § nùmbek in Dec. & Am. Ûigs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. On certificate of référée. 

Sidney L. Krauss, for claimant. 

James McMullan and Abraham M. Beitler, for trustée. 

J. B. McPHERSON, District Judge. The nature of this contro- 
versy will appear from the following report of the référée (Théo. 
M. Etting, Esq.) : 

"Réclamation proceedlngs hâve been brought by the Newfleld Smyrna Rug 
Company with respect to 33 baies of twine now In the hands of the trustée, 
and which are claimed to be the property of the rug company in conséquence 
of a sale made by the bankrupt on the 7th day of November, 1907. This 
claim is resisted by the trustée on the ground that the alleged sale is in 
fraud of the rights of the other credltors of the bankrupts, and that tltle 
to sald merchandise never passed from the bankrupts to the rug company. 

"I find the facts to be as follows: Christoiiher Bailey and Howard C. 
Bailey, trading as O. Bailey & Son, were adjudged bankrupts on November 
21, 1907, upon their ovvn pétition. They were, however, insolvent prior to 
November 7, 1907, the date of the alleged sale. On September 9, 1907, Messrs. 
Bailey & Son held threo notes of the Siiiyrua Rug Company in the following 
amounts, and which matured on the following dates: 

Septemlier 24th $1,103 78 

October 24th 1.103 78 

December 29th 1,010 54 

.$3,218 10 

"On that date, Morrow. the président of (lie Xewfield Suiyrna Rug Com- 
pany came to the bankrupts' place of business, and, at tlie suggestion of 
Ohiistoplwr Railey, Morrow gave Bailey & Son a three montlis' note for 
$4,994.10. ïhis was au extension of tiuu> to the nig company and au accom- 
modation to C. Bailey & Son to the amouut of .$1,770. Bailey said at the 
time that the rug company would be uoediug more twine, and it was under- 
stood that the différence was to be taken ont in trade. 

"Between Seiiteniber 9th and November 7th the rug company made pur- 
phases on account of this différence, as follows: 

September r)th $ 78 47 

(ith 117 90 

" lOth 74 29 

].3th 54 82 

October 17th 29 55 

Total $355 12 

"The twine thus ordered was delivered to the rug comjiany. 

"On November 7. 1907, Morrow called at Bailey's store, and. at the sug- 
gestion of Christoplier Bailey, 3:5 baies of tvvino of the value of $1,430.58 were 
selected, weigiied off, checked, and marked in the name of the Newfleld Smyr- 
na Rug company, and lef t in the warehouse of Bailey & Son. The price of 
the twine thus selected was $1,430.58, or $9.70 in e.xcess of the amount^then 
due on the note given by the rug company to Bailey & Son on September 9, 
1907. 

"Bailey & Son were insolvent prior to November 7, 1907. The firm appears 
to hâve discovered this condition -it least some three or four days previous, 
and had been then advised by their counsel to make no more payments. The 
twine set apart as above was not removed by the rug company, but the com- 
pany had permission to take It when It desired. No removal was made prior 
to bankruptcy. After bankruptcy demand was made upon the trustée for the 
dellvery of the 33 baies of twine, but this demand was refused by the tr\istee. 
and réclamation proceedings foUowed. The twine was not the kind of twine 
the rug company had previously been using. The company had no présent 
use for the twine, but intended, if possible, to resell it. The transfer of the 
twine closed the accouht between the parties, although the note did not ma- 
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ture until December ÇMi. The rug Company, by accepting tlie twine for wbich 
they had no présent use, and which was net of the klnd that they had been 
uslng, deprived Itself of the right to take merchandise of the eharacter 
whIch It had been In the habit of buying. 

"Dnring September and October, the entlre amount of merchandise bought 
was $355.12, whereas on November 7th the amount of roerchandise bought 
was $1,430.58. Ohristopher Bailey says that his suggestion to Morrow on 
November 7th was actuated by hls désire to protect the rug Company. Mor- 
row says that he had no suspicion of Bailey & Son's flnancial condition ; that 
he was not aware that the factory was closed down, as was the case, nor tliat 
Bailey & Son were bankrupt. The question is whether or not the rug company 
had reasonable cause to belleve that a préférence was intended. Neither ac- 
tual khowledge nor belief Is requlred to be shown, but only such clreumstauces 
as would lead an ordinarlly prudent man to this conclusion. In a large uia- 
jorlty of cases thls dépends upou whether the creditor knew, or ouglit to bave 
known, that the debtor was insolvent. Morrow says that he did not know of 
the insolvency of the company, but if ail thiugs pointed to this, whatever his 
belief may be, it will not help him. In re Hines (D. O.) 16 Am. Baukr. Kep. 
497, 144 Ped. 543. 

"The whole transaction was so much out, of the usual course of business 
that it appears to me to be Incredible to suppose that the rug company had 
not reasonable cause to believe that a préférence was intended. The rug com- 
pany had become aware several months previous of the désire of Bailey & 
Son for money, and it is incredible to suppose that the sudden closing of the 
account in the manner in which it was closed on November 7th, at the sugges- 
tion of Bailey, could hâve failed to hâve led an ordinarlly prudent person to 
the belief that Bailey & Son were at that time insolvent and desired to pro- 
tect the rug company. 

"The application for the delivery of the twine is therefore refused." 

Upon the foregoing facts, with which I am fuUy in accord, there 
can, I think, be no doubt that the décision of the référée was right. 
That the rug company was a "creditor" of the bankrupt by reason of 
its being an accommodation maker, so far as a certain portion of the 
note for $4,994.10 is concerned, has been distinctly decided. In Swarts 
V. Siegel, 117 Fed. 13, 54 C. C. A. 399, the Court of Appeals of the 
Eighth Circuit held that: 

"An indorser, an accommodation maker. or a surety on the obligation of a 
bankrupt is a creditor uuder the act of July 1, 1898, c. 541, 30 Stat. 544 (U. 
S. Comp. St. 1901, p. 3418), aud a payment on such an obligation by the prin- 
cipal debtor, whlle Insolvent, to the innocent holder of the contract withiu 
four months before the flUng of the pétition for ad.iudication in bankruptcy, 
will constitute a préférence which will debar the indorser, accommodation 
maker, or surety f rom the allowance of any claim in his f avor agaiust the 
estate of the bankrupt, unless the amount so paid is flrst returned to that 
estate." 

Judge Sanborn's careful opinion contains ail that need be said in 
.support of this ruling. See, also, Kobusch v. Hand, 156 Fed. 660, 
84 C. C. A. 372, Re Lyon, 131 Fed. 725, 58 C. C. A. 143, and Living- 
stone V. Heineman, 120 Fed. 786, 57 C. C. A. 154. 

This being so, it seems to be clear that, when the title to the twine 
in question was fonnally transferred by the bankrupts to the rug com- 
pany on November 7th, the efifect was precisely the same as if the 
bankrupts had paid money to the rug company in order to indemnify 
it against liability upon the note. The fact that the bankrupts gave 
money's worth instead of money itself is not important. If the twine 
had been delivered tO the claimant, the trustée could hâve recovered 
it by an appropriate action on the ground that the transaction was a 
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voidable préférence, and he was therefore justified in refusing to dc- 
liver the goods after the adjudication. 

The doctrine of York Manfg. Co. v. Cassell, 201 U. S. 344, 2G Sup. 
Ct. 481, 50 L. Ed. 783, tliat the trustée ordinarily takes no better title 
to the property than the bankrupt himself had, does not apply. It 
may be true that the présent transaction was good between the claim- 
ant and the bankrupt, but under the facts in proof the trustee's title 
is better than the bankrupt's, because the bankruptcy act déclares the 
attempted transfer to be a voidable préférence and expressly author- 
izes the trustée to disregard it. 

The décision of the référée is affirmed. 



THE MATANZAS. 

(District Court, S. D. New York. October 12, 1908.) 

Collision (§ 66*)— Evidence— Tow. 

Collision in Upper New York Bay between the steamsbip Matanzas, 
bound to sea, and a barge belng towed up the bay by the tug Paoli. A 
dense fog prevalled. HiM, that the collision occurred about opposite the 
Quarantine Station and that the prépondérance of the testimony establlsh- 
ed fault on the part of the Paoll rather than the Matanzas, hence the 
libel Is dismissed. 

[Ed. Note. — For other cases, see Oolllsion, Dec. Dig. § 06.*] 
(Syllabus by the Judge.) 

Robinson, Biddle & Benedict, for libellant. 
Wing, Putnam & Burlingham, for claimant. 

ADAMS, District Judge, This action was brought by the Susque- 
hanna Coal Company, owner of the barge Wayne, to recover for 
about $1,500 damages caused to the Wayne by a collision with the 
steamship Matanzas, in the Upper New York Bay on January 18, 
1907. The steamer struck the barge on the port side near the stern. 
The weather was thick, the tide was flood. 

The barge allèges that she was loaded with coal and bound from 
South Amboy to Boston in tow on a hawser of the tug Paoli, in Com- 
pany with two other barges, the Radnor leading and the Woodbury 
following the Wayne. The tow left Amboy about 9 a. m. Shortly 
after starting, the hawsers were lengthened to about 150 fathoms be- 
tween each boat, which was about 180 feet long. The libel charges 
the Matanzas with fault in navigating at.too great speed in the weath- 
er that prevailed ; in not keeping to starboard in accordance with the 
signais exchanged; in not keeping on the starboard side of a narrow 
channel, and in not stopping and backing in time to prevent the colli- 
sion. 

The Matanzas, a loaded steamship, bound to Havana, was about 400 
feet long. She allèges that she left her pier in New York, No. 14 
East River, about 11 a. m. and proceeded to the westward of Govern- 
or's Island, then upon a regular course down the channel. She charges 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the Wayne with f ault in not keeping a good lookout ; in not porting 
her helm before she came close to the Matanzas, and îor sheering to- 
vvard the steamer. The PaoU is charged with fault for proceeding at 
an immoderate speed in a dense fog, for not keeping on the starboard 
side of a narrow channel, and for not keeping her tow clear of the 
Matanzas. 

One oî the principal questions in the case is as to the density of the 
fog. The master of the Paoli ajates that when she had passed the nar- 
rows the fog lightened so that he could see "a good mile" ahead. On 
the other hand, those on the Matanzas state it was thick up to the 
time of the collision, so that the other vessels weire visible but a few 
hundred feet away. The prépondérance of the testimony supports 
the claim of the steamer and I conclude that the fog became thick when 
she was passing Governor's Island and remained so up to the time of 
the collision. The steamer steered S. W. by S. till she reached the 
Bell Buoy, which she passed 200 feet to the westwàrd and then chang- 
ed to S. by W., and retained that course for about a mile until it was 
time for a course of S. by E. through the narrows. She was on the 
last course just prior to the collision which occurred, it was said by the 
Sandy Hook pilot in charge of the navigation of the steamer, off the 
Quarantine Station. The place of collision with respect to the shores, 
is not shown in any definite way and itis more or less a matter of 
conjecture, though it is stoutly claimed by the steamer that it was on 
the starboard side of the channel. Each vessel claims that she was 
observing the rule in this respect. 

The speed of the steamer af ter. passing Governor's Island was about 

4 or 5 knots, just enough for steerage v/zy, until the vicinity of the 
place of collision was reached, \vhén she reversed her engines, which 
not only stopped her progress over the bottom but at the moment of 
contact was actually causing her to go slightly astern. That this was 
probably triie is shown by the fact that her white reversihg water was 
well forward on the steamer and by the fact that after colîiding with 
the Wayne, she was out of the way of the Woodbury, fbllowing as- 
tern of the Wayne. 

It is probable that changes of course on the part of the Paoli, gave 
the tow an inclination to go to port, or at least left the Wayne in a 
position to be struck after the Paoli and Radnor had gone to the eâst- 
ward. The master of the tug said he was heading to make the Bell 
Btioy, when the German steamer Marianfels was taken across his bovv, 
heading S. E- Or E. S. E. The Marianfels blew a signal of two whistles 
to him which he answered with a similar signal ; that the Matanzas 
was then coming down and blew hini a signal of one which he answef- 
ed with one and put his wheel to port to show thàt he was hauling to 
give the Matanzas room. It seems that the Paoli then, in conformity 
with the exchânge of another two' blast -signal with the Marianfels, 
attempted to haul back but could not accomplish this as the Matanzas 
came along and'the colHsiori occuri-ëd, thfePaoli and the Radnor pass- 
ing her froiti 60 to 150 feet away. 

The Paoli, aided by the flood current, was proceeding at the rate of 

5 or 6 knots over the groUnd, which was too fast in view of the fog 
and her long hawsers. '. , '" ^ 
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I conclude that the Paoli was to blâme in the respects mentioned. 
Apart from that conclusion, however, the fact that the Matanzas has 
not been shown in fault is sufficient to relieve her of liability. 

The libel is dismissed. 



BRAKER et al. v. F. W. JARVIS CO. 
(District Court, S. D. New York. October 28, 1908.) 

ShippiNg (§§ 132, 141*)— Damage to Cabgo— Evidence— Limiting Liability. 

Held, tt&t tlie damage occurred from the unseawortliiness of the carry- 
Ing barge and not from a collision that she was subjected to through the 
rough condition of the water. Also held that the owner was not entitled 
to limlt its liability, as the unseaworthlness, was due to a négligent ex- 
amlnatlon of the vessel. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 493; Dec. Dig. §S 
132, 141.*] 

(Syllabus by the Court.) 

Kneeland & Harrison, for libellants. 

Almet Reed Latson and Ward W. Pickard, for respondent 

ADAMS, District Judge. This action was brought by Henry J. 
Braker & Brother against the F. W. Jarvis Company to recover the 
damage suiïered through the sinking of the barge Helen McLeod on 
the 20th of December, 1906, at pier 49, North River. There were 
loaded on the barge at the said pier 529 bags of Castor Seed belonging 
to the libellants, and during the night, or the ensuing morning, the 
barge fiUed and sank, causing a loss of 488 bags of the said cargo, of 
the claimed value of $3320.34. The respondent was under a con- 
tract with the hbellants to transport 2938 bags of Castor Seed of which 
the lost bags constituted a part. The respondent défends on the 
ground that an unknown passenger steamboat passed near the pier 
at a high and dangerous rate of speed, causing heavy and extraordi- 
nary swells which pounded the barge against the pier with great force 
and soon thereafter it was discovered that the barge was leaking and 
notwithstanding proper efforts made to keep her afloat, she sank and 
caused some loss. It is alleged that the barge was seaworthy, but if 
there was any loss the respondent was entitled to limit its liability to 
$600, the value of the barge. On the trial, the respondent was permit- 
ted to amend its answer so as to allège, that the cargo was insured by 
libellants and it was agreed between the libellants and the respondent 
that in case of loss respondent should be absolved from ail liability 
there for. No testimony was presented, however, to establish the claim' 
covered by the amendment and the questions presented are: (1) Was 
the barge seaworthy and (2) if not, was the respondent entitled to limit 
its liability? 

The testimony showed that the barge was formerly a schooner about 
70 feet long. Her exact âge did not appear but it was shown that she 
was built prior to 1850, so that she was nearly 60 years old at the time 
of the loss. The respondent had owned her 15 or 16 years. She ordi- 

•Fof other cases see same topic & i humeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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narily carried about 100 tons. On this occasion, she was not heavily 
loaded ; the cargo was rather less than thé weight she usually carried. 

It was sought to prove the seaworthiness of the barge by the testï- 
mony of several witnesses who stated that they considered her sea- 
worthy for harbor work. She sank at her dock, however, which créâtes 
a presumption of unseaworthiness, in the absence of some cause of 
sinking. To overcome the presumption, arising from the sinking, it 
was attempted to show that she received a severe blow from the effect 
of some commotion in the water, caused by a passing vessel, but the 
examination of the only man on board prôved that the bump which she 
received was not unusual ; that she had received a good many bumps 
of the same kind bef ore without injury ; that she was then Hght, high- 
er out of the water than on this occasion and striking did no injury 
and the harm came this time because she was deeply loaded; he woukl 
not testify that there was anything unusual about the blow she received 
this time. Other boats lying in the slip were subjected to whatever 
commotion of the water there was without injury. 

It appeared that in March, 1905, about $1,000 were expended on 
the boat in repairs and that thereafter some slight repairs were made. 
She was, however, not in a condition to be made seaworthy by such 
expenditures ; she was hogged, her butts and seams were exceptional- 
ly large and the butts were, open. Around the stern they had been 
covered with sheet iron, indicating that the wood was so bad the plank 
ends would not hold the fastenings. Spikes were protruding and the 
boat generally was weak and unfit for the transportation of dry and 
perishable cargoes. Thèse facts, in connection with the âge and con- 
dition of the barge, were quite sufficient to account for the sinking and 
conséquent damage to the cargo in this case. Work v. Leathers, 97 U. 
S. 379, 24 h. Ed. 1013 ; Forbes v. Merchants' Ex. & Trans. Co. (D. C.) 
111 Fed. 796. 

It is inimaterial that the respondent was a private rather than a 
common carrier. Notwithstanding such fact, the obligation to fur- 
nish a seaworthy vessel remained. 

The remaining question is as to the right of the respondent to limit 
its liability tb the value of the boat. It is well settled that the owner 
of a vessel is not entitled to, limit his liability arising from the unsea- 
worthiness of a vessel. If the libellant was ignorant of the condition 
of the vessel, it was because of a négligent examination, as in The 
Republic, 61 Fed. 109, 9 C. C. A. 386. 

It foUows that there should be a decree for the libellants, with an 
order of référence. 



THE GUTENPELS. QSd' 

THE GUTENFELS. 
(District Court, S. D. New York. November 9, 1908.) 

Shipping (§ 118*)— Delay in Porwaeding freigiit— Damages. 

The steamship and the Hiinssi Line held liiilile for damage suffered by 
the libellant through a fall In the price of shellac while delivery was de- 
layed, owing to a failure to forward the jroods on the vessel to whleh 
they were coustructively dellvered and which Issued bills of lading. 

[Ed. Note. — For other cases, see Shipping, Cent. Dlg. § 436; Dec. Dig. 
§ 118.*] 

(Syllabus by the Jndge.) 

Alfred W. Varian, for libellant. 

Wing, Putnam & Burlingham, for claimant. 

ADAM S, District Judge. This action was brought by Marx & 
Rawolle, a corporation, against the steamship Gutenfels and her own- 
er to recover the damages said to hâve been caused the libellant through 
the failure of the steamship to properly deliver in New York a quantity 
of shellac, shipped at Calcutta, India, on the 7th day of June, 1907, by 
John Miller & Co., and for which the libellant, after the delivery of the 
shellac to the steamer in Calcutta, purchased duly indorsed bills of lad- 
ing on their faith and crédit, for the sum of $14,836.39, the freight to 
New York having been prepaid. The claimant and respondent duly 
answered the libel, alleging that no part of the merchandise mentioned 
in the libel was laden on the Gutenfels, but was brought forward in 
due course by the steamship Lindenfels, another steamer of the said 
line, which sailed from Calcutta July 3, 1907, and arriving in New 
York on the 23d of August, 1907, delivered the merchandise to the 
libellant. 

Thereafter a supplemental and amended libel was filed, alleging the 
shipment by Miller, the purchase of the bills of lading by the libellant, 
the prepayraent of freight, the bringing forward of the merchandise 
by the Lindenfels, and the receipt and acceptance of the same by the 
libellant, under agreement that they should be without préjudice to 
any rights the libellant might bave against the vessel or owner. It 
was further alleged that by reason of the failure to bring forward 
the shellac by the Gutenfels, the libellant suiïered damage in the sum 
of $783.74, due to the fall in the price and value of the shellac between 
the dates of arrivai of the said steamers. The claimant and respondent, 
after some admissions and déniais, alleged that the Gutenfels arrived 
in Calcutta on or about May 29, 1907, and sailed theref rom on or about 
June 16, 1907, with part of the 750 cases ^^^/ot bags of shellac, for 
which space had been engaged, but there was not room for the full 
quantity of such cases or bags and consequently 100 chests and 88 
bags of shellac mentioned in the supplemental libel were necessarily 
shut out from the steamship, of which notice was duly given by the 
agents of the steamship in Calcutta to John Miller & Co., who were 
requested to alter their cover of Insurance thereon. It was further 
averred that the shellac so shut out was thereafter laden on the steam- 

•For otber cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ship Lindenfels, which sailed from Calcutta July 3, 1907, for New 
York, where she arrived on or about August 23, 1907, and there de- 
livered the shellac which had been shut out of the Gutenfels to the 
libellant, who duly accepted the same; that the Gutenfels arrived in 
New York ten days before, to wit, on August 13, 1907. 

The testimony and stipulations of fact show that when the libellant's 
goods rea:ched the steamer's pier they were received and placed in a 
storehousè to await the Gutenfels' readiness to take them. She could 
not takè them and, in that sensé, they were necessarily shut out from 
her and came forward several days later by the Lindenfels. 

After the goods were delivered in Calcutta, the agents of the Guten- 
fels, who were also the agents of the Lindenfels, signed bills of lading 
acknowledging the receipt of goods on board of the Gutenfels. The 
bills of lading were signed "pro Grahani & Co. agents for the master." 
The goods were actually received by the Commissioners of Docks in 
Calcutta and placed in sheds there from which the ship subsequently 
received them. 

It is urged that the said docks were owned by the government and 
practically the same as the Public Stores in New York. Receipts were 
obtained from the commissioners who controlled the docks and sub- 
sequently the bills of lading were issued upon the receipts. The bills 
of lading are évidence of the receipt of the goods by the vessel and I 
think the évidence about the dock commissioners is not sufficient to 
overcome them. The goods were delivered in ample time to be for- 
warded by the Gutenfels and it was no fault of .the libellant's assignors 
that they were not taken on board by that steamer. This seems to 
hâve been a matter of convenience to the vessel, which chose to bring 
forward other goods, whereby some damage was suffered by the libel- 
ant. It appèarS that the possession of the dock commissioners was real- 
ly the possession of the ship, as they were its agents for the receipt of 
the goods, and when possession was given to them, it was given to the 
ship. There is no question that there was a lawful contract of af- 
freightmerit hère and that the goods were shipped under it. This can 
not be regardçd as an executory contract but should be considered as 
one duly execùtèd as far as delivery and possession were concerned. 

Even, however, if the technical defence that the goods were not actu- 
ally on board of the steamer could be sUstained, the Hansa Line, which 
has been properly joined with the vessel (The Monte A. [D. C] 12 
Fed. 331, 336) should respon'd for the damages. The respondent claims 
that there can be no recovéry in personam because it has not been 
shown that the goods were delivered to the Hansa Lihe. The bill of 
lading seéms to be a complète answer to this claim. That the goods 
actually went into the possession of the line is also shown by the fact 
that they were brought forward by another of its vessels. 

There will be a decree for the libellant, with an ordeir pf référence. 
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GANS et al. v. AUOHINCLOSS et al. 

(District Court, S. D. New York. November 25, 1908.) 

Shippinq (§ 171*)— Demubragb— Cesser Clause. 

An alleged imposslMlity of performing the conditions of a contract 
does net suffice to relieve the sliipovvners froro the fulfillment of a provi- 
sion requlring the collection of deniurrage or an endorsemeut on the 
bill of lading before saillng. 

[Ed. Note.^Por other cases, see Shipping, Dec. Dig. § 171.* 
Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall v. 
Sprague, 21 C. 0. A. 337; Hagerman v. Norton, 40 O. C. A. 4.] 

(Syllabus by the Judge.) 

Wheeler, Cortis & Haight, for libellants. 

Miller, King, Lane & Trafford (Benjamin A. Morton and William 
S. Montgomery, of counsel), for respondents. 

ADAMS, District Judge. The libel herein was filed to recover 
demurrage on the steamship Finland, which was furnished by the 
libellants to the respondents under a charter party dated June 20, 1905. 

It allèges as folio ws ; 

"Second. On or about the 20th day of June, 1905, a charter party in 
writlng was entered into between the libellants and respondents whereby the 
respondents agreed to load in bulli on board a steamship to be thereafter 
named by the libellants, a cargo of not less than 2000 tons of phosphate 
at Port Inglis anchorage West coast of Florida, U. S. ofï mouth of Withla- 
eoochee River for transportatlon to Hamburg, Gennany, by the libellants on 
the said steamship. For the transportatlon of sald cargo respondents agreed 
to pay to the libellants the sum of thirteen shillings per ton dellvered. 

It was further agreed by the respondents in said charter party that the 
vessel Bhould be loaded at Port Inglis as aforesaid 'at the average rate of 
4<X) tons per weather worklng day, (Sundays and holidays excluded)' and should 
be (lischarged at Hamburg 'at the rate of 450 tons per weather working day 
(Sundays and holidays excluded).' Said charter party is hereby referred to 
and made part of this libel. 

Third. Said charter party further contained the following clause: 'Ail 
liabllity of Charterers shall cease on completion of loading, the Captaln or 
owners having an absolute lien on the cargo for ail Freight, Dead Freight, 
Demurrage, &c., due to the vessel under the Charter-Party, but ail Demurrage 
incurred at Port of Loading must be settled before saillng therefrom or en- 
dorsed on Bills of Lading, or there shall bei no lien or claim for the same.' 

It proved to be Impossible for the libellants to oommunicate with the 
master of the steamship 'Finland,' which was the steamship tendered in the 
fulfillment of the charter-party, at Port Inglis, owing to the position of said 
steamship and the inadequacy of the facilities there, and therefore it was 
impossible for the libellants to fuUy instruct the master of said steamship 
regarding the endorsemeut of claims on the bills of lading for demurrage as 
provided in said charter-party. On or about the 19th day of September, 1905, 
lay days of the steamer having expired and the loading of said cargo not beiug 
eompleted, the libellants notified the respondents that the steamship was on 
demurrage and that libellants would hold the respondents for sald demurrage, 
althougb, owing to the impossibility o£ communicating with the master as 
aforesaid, said bills of lading might not be endorsed with claims for demur- 
rage and further notified the respondents that ail rights for demurrage were 
reserved. The sald notice was repeated on the 20th day of September, 1905, 
while thè sald steamer was still on demurrage. 

*Fpr other cases see same topic & | nukbek Id Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The respondents acceptecl suid notices witliout deimir or protest. Copies 
tliereof are amiexed liereto aiid marked Schedules A & B. 

Fourth. The respondents failed to funiish phosphate at Port Inglis at 
the rate of 400 tons per weather working day, Sniidays and holidays exelud- 
ed, and in addition to the iay days, flxed as aforesald, oecupied seveu days 
In loadliig said cargo for which libellants, are eutitled to receive deniurrage 
at the rate of one hundred and flfteen aud 28/100 dollars ($115.28) per day, 
as provided by the ternis of said charter-party : niaking in ail the smn of 
Seven hundred and six and »o/ioo Dollars ($706.09). Puynient of said sum 
has been demanded but the resi)ondents hâve refnsed and stlll refnse to 
pay the same or auy part thereof, and said suui is still due and ovving froiu 
the respondents to the libellants. 

'Scliedule A. 

K Y. Sept. lOth, 190.->. 
Messrs. Anchincloss Brothers, City. 

G-entlemén: S/s "Flnland": As eharterers of tins steamer, I beg to notify 
you that this steamer arrived at Port Inglis on the llth Inst aud therefore 
her Iay days coiunienced on the 13th inst. and expired today. Accordiug to 
wires received from Dunnellon, the steamer will not commence loading before 
Thursday ànd therefore wlll be conslderably on demurrage. As it is im- 
possible for me to give clear Instructious to the captain, 1 beg to notify you 
that I hold you responsible for demurrage from and includirjg to-day until 
steamers loading is eompleted and althougli captain may si^ïi cleau Bs/Îj, 
owlng to my inability to get instructions to him, I reserve ail my rights and 
<luly protest against the steamers signing clean bills of ladings under mls- 
apprehension. There is iiothing in the charter that thé steamer has to load 
in regular4um and therefore the delay is entirely on yourj account. 

Yours very truly, [Sgd] H. 'Vogemann 

As time-chartered owner s/s "Finland." 

'Schedule B. 

N. Y. Sept. 20th, 1905. 
Messrs. Auchincloss Brothers, City. 

Gentlemen: Referrlng to my respects of yesterday, the s/s "Finland" is 
reported stlll to Iay idle at Port Inglis, aud I repeat that the demurrage will 
continue uhtil steamer is flnished with loading. 

Yours very truly, [Sgd] H. Vogemann.' " 

The respondents excepted to the libel as follows: 

"First: The respondents except to the libel herein because said libel Is 
insufflcient and informai. 

It appeai-s from said libel that the claim for demurrage was not endorsed 
on the bills of ladlng before salling, and also that such endorsement was a 
condition précèdent to any claim for demurrage. 

Thèse respondents pray the same advantage of said Insufflciency and In- 
forniality as if the same were separately and formally pleadedi to, said libel." 

There does not seem to be any doubt that under the cesser clause, 
above quoted, there can be no demurrage claim upon the respondents, 
unless it could be upon something not appearing in the original trans- 
action, therefore the allégation of impossibility of communication with 
the master of the vessel is made. That, however, does not seem to be 
sufficient to overcome the language of the clause, which was designed 
to relieve the eharterers from any claim not settled before sailing, un- 
less it should be specifically endorsed upon the bill of lading. It would 
seem anomalous to permit the libellants to make a new contract by al- 
leging that one of the provisions of the original contract was im- 
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possible of performance, and, therefore the charterers were liable, 
instead of the cargo, as provided by the agreement. 

It is not averred that the impossibility arose from any act of the re- 
spondents or in any other manner which would amount to a légal 
excuse for non-performance. The mère gênerai statement that per- 
formance was impossible is not sufificient. 

Exceptions sustained and the libel will be dismissed unless properly 
amended within 30 days. 



TWEEDIB TRADIXG CO. v. NEW YORK CENT. & H. R. R. CO. 

(District Court, S. D. New Yorlv. January 13, 1909.) 

Shipping (§§ 176, 184*)— Demurrage— Evidence. 

Upon a contract for tlie transportation of briclis by tlie respondent 
from New Torlc to Colon, It appeared that there was sonie détention of 
two steamers at New Yorli and three at Colou for wliicli tbe libellant 
was entitled to recover. A counterclalm on the part of the respondent for 
damages arising from failure to receive the bricks at New York, prompt- 
ly upon reaching there, dismissed, because the respondent failed to show 
any agreement to receive excejjt wlien formai déclarations were made 
upon which proper action was taken. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. §§ 176. 184.* 
Demurrage, see notes to Harrison v. Smith, 14 C. C. A. G57 ; Randall v. 
Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.J 

(Syllabus by the Jutlge.) 

Ralph J. M. Bullowa, for libellant. 
Charles C. Paulding, for respondent. 

ADAM S, District Judge. This action was brought by the Tweedie 
Trading Company to recover from the New York Central & Hudson 
River Railroad Company demurrage alleged to be due by reason of 
the détention of the steamer Dundonian at New York in December, 
1905, and at the port of Colon, Panama, in January, 1906; of the 
steamer Sangstad at New York in December, 1905, and at the port of 
Colon in February, 1906 ; of the steamer Melderskin at the port of 
Colon in January, 190G, amounting altogether to $8,312.08. The con- 
troversy arose out of a contract which was entered into between the 
parties on the 31st of August, 1905, and provided, as alleged in the libel, 
as follows: 

"On or about the 31st day of August, 1905, the libellant entered into a 
contract wlth the respondent for the shipment of about 10,000 tons of paving 
bricks from New York to Colon. Said engagement thereln contained among 
other clauses the following: 

'It is understood that bricks are to be delivered to steamers at Railroad 
Company's pier at New Yorlc where there is sufflcient water for steamers 
to lie always safely afloat and where steamers are to be free of wharfage, 
and to hâve the right of worklng day aud night. Bricks to be furnished to 
steamer as fast as they can receive same. At Colon berth to be provided 
each steamer (wliore they can always lie afloat) immediately on steamer's 
arrivai, and cargo to be recoived as fast as steamer can unload, working ail 
hatches.' 

'For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1807 to date, & Rep'r Indexes 
166 F.— C3 
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'Demurrage, ff auy due, to be charged at regular blU of lading prlce, i. e. 
6 d. per net registered ton per steamer per day.' 

Said freight engagement further provided that the other terms of the 
contràçt are to be in accordance with the Tweedie Trading Company's blll 
of làdliig which was attached to sald engagement. Said freight engagement 
Is'herèby referred to and inade part of thls llbel." 

The.answer admitted the exécution of the contract but denied that 
there was any delay in either loading or discharging the bricks and 
then set up a claim for delay on numerous cars which brought the 
bricks from Galesburg, Illinois to New York. 

At New York, the bricks were not delivered to the steamers as fast 
as they could receive them. On the contrary, when the cars were 
taken to the steamers on the wharf at which they were to be loaded, 
YOth Street, North River, there was some delay. It is claimed that the 
delay at New York which was caused in ail instances by the respond- 
ent's failure to place the cars so that the contents could be expeditiously 
transferred to the two steamers, the Dundonian and Sangstad, amount- 
ëd in each case to less than a day and therefore no demurrage became 
due, Demurrage of less than a day is, however, équivalent to a day. 
Leary V. Talbot (C. C. A.) 160 Fed. 914, 916. So that there is some 
appréciable claim for delay in New York. 

At Colon, the three steamers were unloaded at a wharf selected by 
the respondent. Cars to receive thé cargo were nbt always furnished 
I^omptly by the respondent and concededly there was some delay. 
There is no agreement as to the extent of the delay and it is properly 
a matter for the considération of a commissioner. 

With respect to the respondent's claim for damages for delay inci- 
dent to the détention of cars at New York, the respondent claims that 
it is entitled to a decree because no reply bas been filed to the claim 
set forth in the answer. The parties made a stipulation respecting 
the alleged counterclaim as follows : . 

"The said parties, The Tweedie Trading Company, of the one part, and The 
New Yorlf Central and Hudson River Railroad Company, of the other part, 
do hereby agrée that aûy cfuestlon as to whetîier it is compétent in a pro- 
ceedlng by llbel in personam, where the answer, as in this case, sets up as 
and by way of counterclalini a claim against the libellant arising ont of the 
contract and subject matter set forth In the libel, to treat such counterclaim 
as a cross-libel, is hereby walved ; and it is hereby agreed that the Issuance 
and service of process thereon is walved and appeatance thereto entered, and 
that the ihatters of complaint set forth in and by the sald counterclaim may 
be heard, tried and determined either together with or separate from that of 
the matters of complaint set forth In and by the Ubel herein, as to the 
court sh^U seem meet, and that thereupon decree may bé entered for and in 
favor of the said RallrOad Coinpany upon the said counterclaim If in the opin- 
ion and détermination of thé court the Railroad CompanJ- is entitled thereto 
upon the law and facts of the case. 

Dated, New York City, N. Y., May 26, 1908." 

It will be seen that the matters involved m the cotmterclaim were 
to be heard and determined by the court and a decree entered for the 
respondent if the court should hold that the respondent was entitled 
theréto upon the laW and facts of the case. Even if it were a case for 
a default, which it was not under the practice of this court requiring 
the party seeking it to give notice of an application for a decree prô 
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confesso, the stipulation provided that the court should détermine the 
matter and grant a decree if it should be held that the respondent was 
entitled to it. 

The theory of the counterclaim is that there was a loss incurred by 
the respondent through a détention of the cars transporting the bricks 
from Galesburg, Illinois, after notice had been given by the libellant 
that it had declared an option to take the bricks at a certain time. The 
attempted proof, however, of the déclaration of any such option by the 
libellant failed. It appeared that the libellant was urged to relieve the 
pressure upon the respondent for its cars by taking the contents as 
soon as possible and the président replied that his company would do 
what it could, but it did not déclare any of the boats until it was donc 
formally and upon the formai déclarations, proper action was taken. 
There is no merit in the counterclaim and it should be dismissed. 

There will be a decree for the libellant, with an order of référence. 



THE PRINZ AUGUST WILHELM. 

THE FLUSHING. 

(District Court, S. D. New York. December 10, 1908.) 

Collision (§ 58*)~Vessels in Tow— Evidence. 

Collision betweeu a tandem tow bound down the Hudson River and a 
steamship being towed up the river by four tugs without any aid from the 
steamship's steam power. An ebb tide prevailed with a strong west wind, 
which set the tug and tow toward the steamer. Held, that the tug was 
solely In fault for failing to Ueep her tow away from the steamer, which 
endeavored by the use of the tugs to avoid the Flushing's tow but was 
unable to do so. 

[Ed. Note. — For other cases, see Collision, Cent, Dig. §§ 70, 71 ; Dec. Dlg. 
§ 58.*] 

(Syllabus by the Judge.) 

Adrian T. Kiernan, for libellant. 
Wheeler, Cortis & Haight, for steamship. 
James J. Macklin, for tug. 

ADAMS, District Judge. On the ISth of September, 1907, the Sea- 
board Contracting Company's scow Martha, loaded with ashes, was 
being towed down the Hudson River by the tug Flushing in company 
with and close behind the coal boat C. H. Tibbitts, on a hawser about 
30 fathoms in length between the tug and the Tibbitts. The tow was 
bound for the East River. The steamship Prinz August Wilhelm, 
having discharged a part of her cargo of fruit at pier 1 North River, 
was proceeding up the river bound for pier 55 North River. She was 
without steam poWer of her own and was being towed by 4 tugs, the 
Mutual and the Pollock ahead, each on a hawser of about 30 fathoms, 
the Mutual being the port tug. The two other tugs, the Chase and 
the Barrett, were alongside of the steamer respectively on the port 
and stàrboard quarters, about 200 feet from the bow. The tide was ebb. 

"For other cases see same topic & 5 ndmbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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When the steamer was about off pier 1, the tug and tow were observed, 
about J^ a mile away, slightly on the steamer's port bow, coming 
down the river. The steamer was then headed up the river. As the 
vessels approached each other, the F|tishing daims that she blew a 
single blàst of her whistle to the steamer, which the steamer's witness- 
es, several in number, say they did nôt hear. The steamer states that 
one of her leading tugs also blew a single blast. Both the tug and 
the steamer say that the other's whistle was not heard. 

The libél allèges that the vessels were proceeding in about the mid- 
dle of the river and. the Flushing was in fault: (1) in failing to ob- 
serve the steamer until it was too late to avoid collision, (2) in at- 
tempting to pass too close to the steamer, (3) in failing to change her 
course so as to keep the Martha away from the steamer; that the 
steamer was in fault: (1) in failing to keep in line with the tug ahead 
of her, (3) in veering to port from the course made by her leading 
tugs, (3) in failing to keep a proper lookout, (4) in attempting to pass 
the Flushing and tow at an insufficient distance, and (5) in failing to 
change her course so as to avoid collision. The answer of the steamer 
allèges that she had proceeded but a short distance up the river when 
the Flushing was seen directly ahead and the wheel of the steamer 
was put hard a port to assist the tugs in pulling her to the starboard; 
that the Flushing cleared but her tow was carried by the strong ebb 
current so that the stern of the Martha struck the bow of the steamer. 
She allèges that the collision was caused: (1) by the tug not having 
a proper lookout, (2) by failing to change her course so as to clear the 
steamer, (3) in having too long a tow to be properly controlled, and 
(4) in oermitting the Martha to veer to port and across the course of 
the steamer. The answer of the Flushing allèges that when she was 
right abreast of pier 20, the steamer was seen coming u" the river a 
Httle on the port of the tug, and being assisted by 4 tugs, was pro- 
ceeding at a high rate of speed and on approaching the tug and tow, 
the srteamer took a rank sheer toward the tow, striking the port side 
of the Martha, causing her to sink. Faults weve alleged against the 
steamer, in addition to those charged in the libel: (1) in proceeding 
at too high a rate of speed, and (2) in not giving the tug and tow 
more space, the steamer having plenty of room on the New York side 
to do so. 

The tug's claim that the collision happened toward the middle of 
the river cannot be sustained. The steamer was proceeding 400 or 500 
feet from the ends of the New York piers, in charge of a pilot em- 
ployed by the steamer under a contract with a towing company to 
move her from pier 1 to. pier 55. Ail of the tugs were supplied by 
such Company. The Flushing and tow were originally near the middle 
of the river. When distant about a half of a mile, the vessels observed 
each other. The tug was then about 200 feet to the westward of the 
steamer and endeavored to keep away and while aWe to do so herself, 
with a niargin of about 15 feet, did not succeed in pulling the Martha 
clear. The set of the current was toward New York and there was 
quite a strong wind from the westward. Thèse causes combined.to car- 
ry the tow toward the steamer, with the resulting collision. The tugs 
controlling the steamer tried to turn her toward New York and she 



UNITED STATES V. ILLINOIS CENT. R. CO. 997 

aided with a port helm but they were not able to change her position 
materially in the river and could not get her out of the way of the 
tow. The steamer was making very little, if any, headway when the 
vessels came together. She did not sheer to port as claimed by the 
tug. 

The principal cause of the collision was the failure of the tug to prop- 
erly manage her tow, hence there will be a decree against her, with an 
order of référence. The libel against the steamer is dismissed. 



UNITED STATES V. ILLINOIS CENT. R. CO. 

(District Court, E. D. Illinois. December 2, 1908.) 

No. 754. 

1. Railugads (§ 229*)— Safett Appliance Act— Gkabieons. 

Under Safety Appllance Act (Act March 2, 1893, c. 196. 27 Stat 531 
[U. S. Comp. St. 1901, p. 3174]), as amended by Act Gong. M.irch 2, 1903, 
c. 976, 32 Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885), regulating the 
equlpment of freight cars to be used in Interstate commerce, it is unlaw- 
ful for a railroad company to use any car in interstate commerce, or car 
or similar vehicle used in connection therewith, that is not provided with 
eecure grablrons or handholds at the ends and sldes of such car for safety 
of men in coupllng and uncoupling. 

[Ed. Note.— For other cases, see Railroads, Dec. Dig. § 229.* 
Duty of railroad companies to furnish safe appliances, see note to Fel- 
ton V. Bullard, 37 O. C. A. 8.] 

2. Kaii.roads (§ 229*)— iNTKBSTATœ OoMMEBCE— Safety Appliance Act— "Con- 

nection." 

Safety Appllance Act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. 
Comp. St. 1901, p. 3174]), as amended by Act Cong. March 2, 1903, c. 
976, 32 Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885), requires cars used 
in interstate commerce or cars used in "connection" therewith to be 
equlpped with secure grabirons at the ends and sides of each car for the 
gréa ter safety of men in coupllng and uncoupling. Eeld, that a car used 
in intrastate commerce only, not so equlpped, though moved in a trqin con- 
talning a car bearing interstate traffic was not used in "connection" there- 
with where they were in différent parts of the train and not in position 
to be coupled or uncoupled. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1432-1434 ; 
Toi. 8, p. 7612.] 

Edwin W. Sims, W. E. Trautmann, U. S. Attys., Geo. A. Crow, 
Asst. U. S. Atty., and Ulysses Butler, for the United States. 
Edward C. Kramer and Bruce Campbell, for défendant. 

WRIGHT, District Judge. In this case the défendant has confessed 
the first, third, fourth, and fifth counts of the déclaration, and has 
pleaded not guilty as to the sixth count, upon which issue has been 
joined, a jury duly waived in writing, and the cause submitted to the 
court for trial upon a stipulation as to the facts. The law of the case 
has been argued at considérable length by counsel for both sides. 
The questions submitted to the décision and judgment of the court 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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arise under the "Safety Appliance Act" of Congress' (Act March 2, 
1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), so called, 
as amended by the act of March 3, 1903, c. 976, 32 Stat. 943 (U. S. 
Comp. St. Supp. 1907, p. 885). 

The spécifie charge in the sixth count of the déclaration is that, in 
violation of the statute, the défendant hauled its own car No. 93,635, 
the same being regularly used in the movement of Interstate traffic; 
one car in said train, G. & S. I. No. 581, containing interstate trafiîc, 
lumber consigned from a point within the state of Mississippi to a 
point v^ithin the state of Illinois ; that défendant hauled said car as 
aforesaid from Carbondale, in the state of Illinois, in a northerly 
direction, when the grabiron on the right-hand side of the "A" end 
was missing, and not provided with secure grabirons or handholds 
for greater security to men in coupling and uncoupling cars. The stip- 
ulation as to the facts, upon which the case has been submitted for 
trial of the issue made upon the sixth count as before recited, states 
that car No. 93,635 contained freight which originated at a point in 
Illinois, destined to a point in Illinois, and during its transportation 
remained wholly in Illinois; that on the last-mentioned car there 
was a grabiron out of repair in manner and form charged in the sixth 
count, but while in that condition was wholly moved in the state of 
Illinois; that there was in said train another car, B. & S. I. No. 581, 
containing interstate traffic, as charged in the sixth count, and which 
was in no wise out of repair or defective in violation of the safety 
appliance act. The contention of the plaintiff is that the facts shown 
in the stipulation convict the défendant of a violation of the law, 
whilst the défendant disputes such contention. 

The rule of the law to be deduced from the plain reading of the 
statute as amended by the act of 1903, applicable to the case before 
us, .may, I think, be succinctly stated to be that it shall be unlawful 
for any railroad Company to use any car in interstate commerce that 
is not provided with secure grabirons or handholds in the ends, and 
sides df each car for greater safety to men in coupling and uncoupling 
cars, and by the amendment of 1903 the prohibition of such use is 
extended to ail trains, locomotives, tenders, cars, and similar vehicles 
used on any railroad engaged in interstate commerce, and to ail other 
locomotives, cars, and similar vehicles used in connection therewith. 
Under the statemént of the rule declared by the statute, it would fol- 
low that if a car containing an interstate shipment was locally hauled. 
as in this case, with other cars containing local freight only, and such 
local trip constituted any part, however short, of the interstate trip, 
and a car containing local freight only, out of repair as to grabirons. 
should be used in connection with the car containing the interstate 
shipment, the railroad so using the local car in connection with the in- 
terstate car would be guilty of a violation of the statute, and subject 
to its penalty. 

So the case hère presented résolves itself into a question of fact 
to be decided by the rule of the law that I hâve endeavored to reduce 
to a simple statemént If, therefore, car No. 92,635, being out of 
repair as to grabirons, was not used in connection with car No. 581, 
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containing interstate traffic, there would be no offense against the law. 
The burden of proof is upon the plaintiff to prove every material 
fact by a prépondérance of the évidence, and, some courts hâve held in 
this class of cases, beyond a reasonable doubt. The only évidence hère 
présent that the defective car was used in connection with the inter- 
state car is that there was in the train a car containing interstate traf- 
fic. Is this the same, or équivalent, as being in connection therewith? 
Will or can it be reasonably inferred from the fact that the interstate 
car was in the same train with the defective car, that the latter was 
used in connection therewith, or, which is the same thing, that they 
were used together? In determining the meaning of the term "used 
in connection therewith," it is important to find the reason of the 
enactment and the intention of the Congress. The object of the légis- 
lation in this regard was to make the use of interstate cars as safe 
as possible to the men who handle them. Grabirons were required for 
greater safety to men in coupling and uncoupling cars. Then, if the 
defective car was far remote from the interstate car in the train, there 
could be no possible danger from coupling or uncoupling. It seems 
plain that, if the cars are to be used in connection with each other, 
they should be in a position to be coupled or uncoupled, so that the 
danger intended to be avoided, by the act in question, would be immi- 
nent in case of the absence of sufhcient handholds. The statement of 
facts falls far short of proving the essential or controlling fact — of a 
connection between the two cars. In the absence of proof, it will be 
presumed that the defective car was not used in connection with the 
interstate car, or that. they were not in a position to be coupled or 
uncoupled. 

Entertaining thèse views, the findings of the court will be for the 
défendant upon the sixth count of the déclaration, and judgment in 
bar of the action thereon accordingly. The penalties against the de- 
fendant will be assessed at $100 each on the first, third, fourth, and 
fifth counts of the déclaration, and separate judgments thereon given 
accordingly, with costs, and exécution awarded. 



UNITED STAÏES v. ROSE. 

(Circuit Court, N. D. lowa, W. D. February 3, 190!).) 

No. 282. 

1. Pleading (§ 8*)— Bill— Conclusions. 

Ail averment in a suit to set aside a clecree of naturalization tliat It 
"was fraudulently and illegally procured" is a mère conclusion, and 
unavailable unless tlie facts alleged indicate that défendant procured the 
decree fraudulently and illegally. 

[Ed. Note. — For other cases, see Pleadlng, Cent. Dig. § 17 ; Dec. Dig. 
f 8.*] 

2. Aliens (§ 70*) — Natuealizaïion — Vacation — Pétition. 

Where a blU to set aside a naturalization decree did not allège that 
défendant had not in fact continuously resided in the United States or 
some territory thereof . for flve years and within the state of lowa for a 

*For otlier cases see same topio & § NDMBer lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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year immediately prior to tlie filiug of his pétition, or tliat he was not 
In fact entitled to be admitted as a citizen, or tliat the affidavits attacli- 
ed to the pétition did not fully comply with tlie naturalization act on 
tlieir face or were in any manner inSufflcient to confer jurisdictlon on tlie 
State court, it would lie presumed that tlie pétition was in fact sufficient 
to confer such jurisdictlon. 

[Ed. Note. — For otlier cases, see Aliens, dent. Dlg. § 154; Dec. Dlg. § 
70.»] 

3. Aliens (§ 70*)— Natukalization—Deceeb— Vacation— Bill. 

A blll to set aslde a naturalization decree was based solely on the fact 
tliat the witnesses who made afBda-\'its to the pétition and testlfled at tlie 
hearlng did not hâve Personal knowledge of défendant'» résidence in the 
United States and in lowa for the requisite tlme to authorize him to be 
naturalized. It was not alleged tliat either of the witnesses intentioimlly 
or lînowingly testlfled falsely in either instance, or that défendant pro- 
curefl them to so testlfy, or that he knew that they did not hâve personal 
knowledge of his résidence in the United States and in the state of lowa 
for the requisite tlme. T! ; Chlef Bxamlner's affldavit on which the suit 
■was brought merely alleged that it appeared from the naturalization rec- 
ords that one of the witnesses did not see défendant withih two years of 
the tlme he testlfled that défendant was a résident of tlie United States 
and the state of lowa when in fact défendant was in Dakota during such 
years. Ueld, that the bill was demurraWe for want of f acts. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 154 ; Dec. Dig. § 
70.»] 

On Demurrer to Bill to Set Aside a Decree of Naturalization. 

F. F. Faville, U. S. Atty., and IMilton M. Dearing, Sp. Asst. U. S. 
Atty. 

R. M. Hunter and W. C. Garberson, for défendant. 

REED, District Judge. The bill allèges that on April 29, 1907, the 
défendant, then an alien and subject of the Emperor of Germany, fil- 
ed in the district court of lowa in and for Osceola county a pétition 
for naturalization, and, that upon the final hearing of Said pétition on 
October 28th following, said court entered judgment admitting the 
défendant as a citizen of the United States and awarded to him the 
proper certificate thereof. It is then alleged in substance that the 
judgment so admitting the défendant to such citizenship "was fraud- 
ulently and illegally procured," in that: 

(1) The defendant's pétition for naturalization was not verified 
as required by section 4 of the naturalization act of Congress of June 
29, 1906 (Act June 29, 1906, c. 352, 34 Stat. 596 [U. S. Comp. St. 
Supp. 1907, p. 422]), in that the. witnesses A. M. Ebert and Jacob 
Krull, who signed the affidavits attached to the pétition, did not hâve 
personal knowledge of the fact that défendant had been a résident of 
the United States for five years immediately prior to the filing of said 
pétition. 

(2) That défendant did not prove to said court by any compétent 
évidence, or by any witness who had personal knowledge thereof, that 
he had resided in the United States for the five years immediately 
preceding the date of his pétition for naturalization. 

(3) That upon the final hearing of said pétition the défendant pro- 
duced as witnesses to prove his résidence in the United States A. M. 

•For otber cases see same toplo & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. ROSE. 1001 

Ebert and Jacob Krull, who, being duly sworn, testified that they had 
Personal knowledge of the fact that the said défendant had resided 
in the United States for the five years immediately preceding the date 
of his pétition; that said witnesses did not hâve personal isnowledge 
of such fact and were not quahfied or compétent witnesses to prove 
that fact; and that the court rendering said judgment was imposed up- 
on by the testimony of said witnesses, and was induced to render said 
judgment by the false and fraudulent testimony of said witnesses. 
The prayer is that said judgment in favor of, and certificate of natu- 
ralization so awarded to, défendant be canceled and set aside. 

It is also alleged that the suit is brought upon an affidavit of Allan 
F. Church, showing good cause therefor, which affidavit is attached 
to the bill, and is as follows : 

"I, Allan F. Chureh, Chief Examiner of the United States Naturalization 
Bureau at St. Louis, Mo., upon oatli state tliat tlie naturalization records of 
this office show that one John L. Rose was admitted to citizenship by the 
district court of Osceola county, lowa, on October 28th, 1907 ; that the wit- 
nesses to Mr. Rose's pétition were A. M. Ebert and Jacob Krull ; that the 
applicant, John L. Rose, was in Dakota two years prior to 1905 ; that the 
witness A. M. Ebert dld not see said Rose in the two years referred to. 
"[Signed and sworn to by] Allan F. Church, 

"Chief Examiner." 

The averment that the judgment "was fraudulently and illegally 
procured" is a mère conclusion, and of no avail unless the facts alleg- 
ed show that défendant so procured the same ; and the second para- 
graph of the bill as above set out must be limited to, and controUed 
by, the facts stated in paragraph 3. 

The bill does not allège that défendant had not in fact continuously 
resided in the United States or some territory thereof for the full 
period of five years, and within the state of lowa for one year, im- 
mediately prior to the filing of his pétition, or that défendant was not 
in fact entitled to be admitted as a citizen ; nor is it alleged that the 
pétition for naturalization, including the affidavits attached thereto, up- 
on its face does not fully comply with the requirements of the nat- 
uralization act, or was in any manner insufificient to authorize the dis- 
trict court of Osceola county to admit the défendant as a citizen, if 
its allégations should be proved to the satisfaction of the court upon 
the final hearing, as required by said act. The pétition must there- 
f ore be presumed to be sufficient to authorize the court to act thereon ; 
and the only allégation assailing the judgment is that the witnesses 
named, who made affidavit to the pétition and testified upon the final 
hearing, did not hâve personal knowledge of defendant's résidence in 
the United States and in the state of lowa for the requisite time to au- 
thorize him to be admitted as a naturalized citizen of the United States. 
But there is no allégation that the witnesses, or either of them, inten- 
tionally or knowingly testified falsely in either instance, or that the 
défendant procured them to so testify, or that he even knew that they 
did not hâve personal knowledge of his résidence in the United States 
and the state of lowa for the requisite time. If the affidavit of the 
Chief Examiner of the Naturalization Bureau attached to the bill of 
complaint as grounds for bringing this suit is to be considered, fhen it 
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only appears that the naturalizatioh records in his office in St. Louis 
show that the défendant was in Dakota two years prior to 1905 (in 
which of the Dakotas, or for how long, is not stated), and that the wit- 
ness Ebert did not see the said Rose within the two years referred to. 
But défendant might hâve been in Dakota some or ail of the time dur- 
ing such two years, and still hâve been an actual résident of lowa to 
the Personal knowledge of said witness. It would be an unsafe rule 
to establish that the judgments of courts of gênerai jurisdiction, regu- 
lar upon their face, could be set aside and declared void upon the bare 
allégation or proof that an affiant who verifîed the pétition upon which 
the judgment is founded, when vérification is necessary, or a witness 
who testified upon the hearing, should mistakenly or unintentionally 
State in his affidavit or testimony tbat he had "personal. knowledge" 
of an existing fact necessary to be stated to warrant, the judgment, 
though he did not bave such knowledge, when the existence of the 
fact is in no manner challenged or disputed, and niay hâve been sat- 
isfactorily proven to the court by other compétent évidence Upon the 
trial or hearing. The presumption must therefore be indulged, in 
the absence of any allégation in the bill that the défendant was not a 
résident of the United States and of the state of lowa for the requir- 
ed time, or that he knowingly presented to the court false évidence 
thereof, that such résidence was satisfactorily shown to the court by 
compétent évidence upon the final hearing of défendantes application 
to be admitted as a citizen. 

The demurrer to the bill is therefore sustained, and an order may 
be accordingly so entered. 



UNITED STATES v. J. S. JOHNSON & CO. 

SAME V. MAURER. 

(Circuit Court, S. D. New York. November 28, 1908.) 

Nos. 5,153, 5,154. 

CnsTOMS DuTiES (§ 30*)— Classification— Preserved Pineapples— "Pbesebv- 
ED ir? Theib Own Juice." 

Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par. 263, 30 Stat. 171 (U. 
S. Comp. St. 1901, p. 1651), provides for fruit preserved in sugar and for 
"pineapples preserved in their own juice." HeH, as to pineapples in 
hermeticallj- sealed cans, in tlielr own Juice, but witli 7 to 20 per cent, of 
sugar added for flavoring only, that they were dutiabïe under the latter 
rather thah the former' provision. 

[Ed. Note. — For other cases, see Custonis Duties, Cent. Dlg. § 75 ; Dec. 
Dig. § 30.*l 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

In the décision below, G. A. 6,684 (T. D. 38,57-1:), the Board oî 
General Appraisers reversed the assessment of duty by the collector 
of customs at the port of New York. 

*For other cases see same toplc & § nvmber In Dec. & Am. Cigs. 1907 to date, & Rep'r Indexes 
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D. Frank Lloyd, Asst. U. S. Atty., and George B/McClellan, Sp. 
Asst. U. S. Atty. 

Walden & Webster (Howard T. Walden, of counsel), for importers. 

MARTIN, District Judge. This is an appeal in behalf of the gov- 
ernment from the décision of the Board of General Appraisers, made 
December 3, 1907, reversing the décision of the collecter of customs for 
the port of New York as to the rate of duty, chargeable on Bahama 
pineapples hermetically sealed. This case involves the construction 
of Tarifï Act July 24, 1897, c. 11, § 1, par. 263, Schedule G, 30 Stat. 
171 (U. S. Comp. St. 1901, p. 1651), and that portion of the paragraph 
hère involved reads: 

"Comflts, sweetnieats and fruits preserved in siisar, molasses, spirlts, or in 
their own juices, net specifically provided for In this aet. one cent per pound 
and 35 per eentnm ad valorem. * * * Pineapples preserved in their own 
Julce, 25 per centum ad valorem." 

The collecter classified the goods as fruits preserved in sugar, under 
the fîrst clause of the paragraph, while the board classified them under 
the last clause as pineapples preserved in their own juice, 25 per cent. 
ad valorem. 

That pineapples are a fruit there can be no question. Are thèse 
clauses, "fruits preserved in sugar" and "pineapples preserved in 
their own juice," to be construed as meaning fruits preserved by means 
of sugar and pineapples preserved by means of their own juice? There 
are many fruits to which sugar is added, yet the process of préserva- 
tion does not dépend upon the sugar. This is true as to pineapples. 
In fact, the évidence shows that the pineapples cannot be preserved 
by means of their own juice, but they may be preserved without the 
addition of sugar. They are preserved by sterilizing and hermetically 
sealing, and the stigar is only added for flavoring. The amount of 
sugar that the pineapple itself contains is somewhat dépendent upon 
its ripeness. The évidence fairly shows that from 7 to 30 per cent, 
of cane sugar was added to the importation in question, which seems 
to be a substantial amount. Did Congress intend that pineapples, to 
be included under the first clause of the paragraph in question as fruit, 
must hâve enough cane sugar added to préserve them, whether ster- 
ilized and hermetically sealed or not ? This case seems to be controlled 
by the Johnson Case, 153 Fed. 164, 81 C. C. A. 416. In that case, 
however, the évidence showed that the amount of added sugar was 
3 per cent. Had it been from 7 to 20 per cent., as appears in this 
case, the resuit might hâve been différent. 

The last clause of this paragraph, "pineapples preserved in their 
own juice," evidently présupposes that there is some other provision 
for duty on pineapples not so preserved; or, in other words, did not 
Congress intend that fruits preserved in sugar or in their own juices 
should pay 1 cent per pound and 35 per cent, ad valorem, except 
pineapples when preserved in their own juice, 25 per cent, ad valorem 
only? Ail fruits, except pineapples, must pay 1 cent per pound and 
35 per cent, ad valorem, whether sugar is added or not, and pineap- 
ples must be included within the same clause unless they are pre- 
served in their own juice, In fact, they are never preserved by means 
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of their own Juices, as there is nothing in the juice of a pîneapple that 
wîU préserve it. If there is any appréciable amount of sugar added, 
are they not preserved in sugar, though not by means of sugar? The 
facts in this case show that there was an appréciable amount of sugar 
added. Nevertheless by the reasoning of the Circuit Court of Appeals 
in this Circuit in the Johnson Case supra, that there mùst be sugar 
enough added to préserve the pineapple in order to classify it in the 
fruit clause of this paragraph, I am constrained to follow that con- 
clusion. 

The décision of the Board of General Appraisers is afifirmed. 



WILKINS V. PULLMAN CO. 

(Circuit Court, B. D. Pennsylvania. February 3, 1909.) 

No. 176. 

Gabbi&bs (§ 411*)— Sleeping Cars— Injuet to Passbngeb— Négligence. 

Plaintiff, a sleepiug car passenger, during the niglit went to the ladies' 
dressing room, and, seelng the porter there, closed the door, and placing 
her hand, as she tliought, on the side of the passageway, started back to 
her berth. The porter opened the door, came out, and closed it after him, 
when he discovered that plaintiff's Angers in some manner had been caught 
in the jamb. Hcld that, in the absence of proof that the porter had any 
knowledge that plaintiff's hand was in a dangerous position when he clos- 
ed the door, there was no négligence. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1579; Dec. Dig 
§ 411.* 

Duties and liabilities of sleeping car companies, see notes to Duval v. 
Pullman Palace Car Co., 10 C. C. A. 335; Edmunson v. Pullman Palace 
Car Co., 34 C. C. A. 386.] 

At Law. On motion to take oflf nonsuit. 

Théodore J. Grayson, for plaintiff. 

C. Andrade, Jr., and John E. Faunce, for défendant. 

HOLIvAND, District Judge. The view which the court took of this 
case is suflBciently indicated by the foUowing extract from what was 
said when the nonsuit was granted at the trial of the case : 

"The évidence in this case shows no more than that Miss Wilkins, the 
plaintiff in this case, went to the dressing room, some time in the morning 
before daylight, and there she was startled as she opened the door by seeiug 
a man iu the dressing room. She did not recognize him in the dim light as be- 
Ing the porter. Belng startled, she turned back — let go of the door and turn- 
ed back — and the car swayed, and she put ber hand up along the side, and 
evidently, from her testimony, she put her hand there in the crack oif the 
door near the hinges, or I suppose you wonld call it the jamb of the door, 
where it closes, and it either swung shut by the swaying of the car or the 
porter pushed It shut. It would be a natural thiug for the porter to push the 
door shut which was opened on him In that way, especlally If he saw it was 
a woman in her nightdress about to corne in. If lie was In there attending to 
his legitlmate business, it would be a natural thing for him to do that ; and 
if he did push the door shut on her ilngers the comiMiny is not responslble, be- 
cause there is no évidence hère that he saw her Angers, or that he knew that 

*For other cases see same topio & % n0mbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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she was in danger. The testiniony is that he was as kind and as attentive as 
It was possible to be, sliowed his sympathy, and said that he dld not Intend 
to do it, after he discovered what had been doue. The évidence, as I say, 
shows it was an accident for which the company is not respousible ; and it is 
therefore the duty of the court to enter a nonsuit, and a ponsuit is accord- 
ingly entered." 

Upon the whole of the plaintiff's testiniony there was a failure to 
show any negHgence on the part of the defendant's servant in open- 
ing and closing the door which caused the accidentai crushing of the 
plaintiff's fingers. The facts are not similar to those in McCurrie v. 
Southern Pacific Co., 122 Cal. 558, 55 Pac. 324, upon which the plain- 
tiff relies. In that case the passenger, while standing in the doorway 
of a car of a train which had stopped at a station, was thrown off his 
balance by a sudden backward and forward jerk of the car, and to save 
himself from falling caught hold of the casing. of the door, which 
slammed upon his fingers. The question of the company's négligence 
was for the jury, and in the course of the opinion the court quoted froni 
Shearman & Redfield on Négligence, § 59, as foUows : 

"When a thing whic'.i causes injury is showu to be under the management of 
the défendant, and the accident is such as, in the ordinary course of tliings, 
does not happen if those who hâve the management use proper care, it af- 
fords reasonable évidence, in the absence of explanation by the défendant, 
that the accident arose from a want of care." 

Applying the rule laid down by Shearman & Redfield to the facts 
in the McCurrie Case, we find it a proper case to submit to the jury, 
because the movement of the train was under the management of the 
defendant's servants, and in the ordinary and careful moving of a 
train the passenger would not hâve been compelled to catch hold of 
the casing to prevent himself from falling. If the engineer negligently 
and recklessly jerked the train backward and forward, and thereby 
caused the passenger to place his hand upon the casing to prevent his 
falling, and at the same time the door came shut and crushed his 
fingers, it was because of the négligent moving of the train by the de- 
fendant's servants that the passenger, in the emergency, placed his 
fingers in a dangerous place; but in the case at bar there is no évi- 
dence to show there was any négligence on the part of the défendant 
or its servant who had the management of the dressing room. The 
plaintiff, some time in the night, went to the ladies' dressing room, 
and, seeing the porter there, cTosed the door, and, placing her hand^ 
as she thought — upon the side of the passageway, started back to her 
berth. The porter opened the door, came out, and closed it after him, 
when he discovered that the plaintiff's fingers had been caught in the 
jamb. He did not know her hand was there when he closed the door, 
and it was simply an accident, for which the company cannot be held 
responsible. There was no négligence on the part of the porter, or 
any of the other train hands, putting the plaintiff in a position of dan- 
ger, which caused her to thrust her hands in that position, where the 
door in closing caught and caused the injury. 

There is nothing to show that the porter had no right to be in the 
dressing room at that time, as he bas the care and charge of the whole 
of the Pullman car. It was the proper thing for hiiîi to immediately 
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vacate the dressing room upon notice of the plaintiff's désire to enter, 
and in opening and closing the door in coming out of the apart- 
ment the plaintiff's fingers were crushed. This fact alone cannot raise 
the presumption of negHgence, and negHgence must be established be- 
fore a recovery can be had. 

The motion to take off the nonsuit is overruled. 



In re METROPOLITAN ST. RY. 

(Circuit Court, S. D. New York. February 4, 1909.) 

Steeet Raileoads (§ 58*) — Receivebs— Attendancb Before Public Service 
Commission. 

: ' Slnce the recelvers of a Street railway company might conclude to bring 
the matter of the opération of one Une and the equlpment of another 
Une of cars wlth fenders and wheel guards under an order of the New 
York Public Service Commission before the state courts, and, in order to 
do this eflfectually, It might be necessary that the recelvers be represènt- 
ed at the heariugs before the commission, It was proper that they should 
attend such hearings, though It appeared that they would probably ac- 
complish nothlng by such attendance because of the extrême power of 
the commission and the ex parte nature of its proceedlngs. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dlg. § 58.*] 

Arthur H. Masten, for receivers. . 

LACOMBE. Circuit Judge. Receivers hâve asked the court for in- 
structions as to whether they should appear before the Public Service 
Commission on a hearing in the matter of Eighth street line and an- 
other as to fenders and wheel guards. 

As to "hearings" generally before the Public Service Commission, 
the practice, as the court understands it, is as follows: Being of the 
impression that some change in opération of street cars is désirable, 
the board sets on f oot an investigation. Its inspectors watch the move- 
ment of cars, and count them and their passengers. Its engineers 
visit the property and make examinations. Ail of thèse send reports in 
to the commission. One or more of its members consider thèse re- 
ports, perhaps make further inquiry, and the subject is then brought 
before the board at an executive session, and presurrîably is carefully 
looked into and a form of order prepared which it is supposed will 
effect an improvement. That order is then served upon those in 
charge of the road with the statement that they will be given a hear- 
ing before the Public Service Commission or one of its members on 
some named day. When that day comes the reports of the board's 
officiais and employés are laid before it, and in some cases they are 
further examined along the same lines. The représentatives of the 
road are allowed to examine witnesses who are cross-examined by 
counsçl for the board. Thereafter in executive session the commission 
décides whether or not the proposed order, which it had already care- 
fuUy prepared, should be made final, and, if it be, the order is served 
atad obédience to it enforced by fine qr mandamus. The same body 

•For other cases see same toplc & S numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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is, therefore, practically complainant, prosecutor, judge, Jury, and 
sheriff. Under thèse circumstances it has seemed to the receivers (and 
the Court approved their conclusion) that, in cases where they had 
already fuUy informed the commission of the reasons why they ob- 
jectée to the order, they would accompHsh nothing by attending the 
hearing. In such cases they hâve accepted final orders with the state- 
ment that they would obey them so far as possible. If fined for 
alleged subséquent disobedience, it would be for them to show that 
compliance was impossible — as, for instance, that they could not re- 
construct 10 cars a day after their repair shops and car barns were 
destroyed by fire, or that in certain congested streets they could not 
always run cars on a few seconds' headway. In cases, however, where 
they dispute the commission's authority to make the proposed order, 
as in the Fifty-Ninth street "zone" transfer case, they hâve attended 
hearings and put in testimony as an essential preliminary to an applica- 
tion for review in the state courts. The hearings now ordered may 
possibly so develop as to make it désirable to attend. Should the 
wheel guards or fenders of some particular manufacturer or patentée 
be prescribed or should some order be made fining receivers for some 
alleged failure to run cars in conformity with orders, the receivers 
might conclude to bring the matter before the state court, and, in or- 
der to do so effectively, it might be necessary for them to be \rep- 
resented on the hearing. 

The notices apparently contemplate something other than the ordi- 
nary car service hearings, and receivers may attend them. 



UNITED STATES ex rel. WHITE v. HOOK, Warden. 
(District Court, D. Maryland. November 2, 1908.) 

AXIENS ( 53*)— DEPORTATION— PBOSTITUTES. , 

Petitioner, a Canadlan by blrtli and cltizenship, entered the TTnited 
States in 1901 and was an inmate of houses of prostitution in varions cit- 
les until 1905, when she went to Philadelphia to care for an Invalid sls- 
ter. She remained there two years, when she resumed life as a prosti- 
tute, and In the fall of 1907, returned to Canada, where she stayed four 
days, when she returned to the United States and contlnued her miscon- 
duct until she was arrested. Beld, that the three-year period within 
which she was subject to déportation dated froœ her return from Canada, 
and that she was therefore unlawfully within the country. 

[Ed. Note.^ — For other cases, see Aliens, Dec. Dig. g 53.*] 

Pétition for a Writ of Habeas Corpus. 

The petitioner in her testimony stated that she was a Canadlan by birth 
and cltizenship; that she entered the United States first in 1901, and became 
an Inmate of a house of prostitution, and resided in varions houses of prosti- 
tution in BufCalo, San Francisco, New Orléans, and Philadelphia until 1905, 
when she went to Philadelphia to take care of an Invalid sister and stayed 
about two years. She then resumed her life as a prostltute, and In the fall 
of 1907 she went to Canada and stayed four days, when she returned to the 
United States and went Into a house of prostitution In New York, and aft- 
erwards into one in Washington, D 0. In July, 1908, she was arrested there, 

*For other oases see «ame topic & ! numeeb in Dec. & Am. Dlgs. ISOI to date, & Rep'r Inâexet 



1008 166 FEDERAL EBPOETER. 

and after hearlng Tjefore the examlnlng immigration Inspector she vras ad- 
judged to be in tlie United States in violation of tlie law, aud was ordered 
deported. 

Tlie government objected to the admisslbility of any testlmony, and assert- 
ed that the décision of the immigration authorities was final and could net 
be attacked in the courts. 

Myer Rosenbush, for plaintiff. 
John C. Rose, for défendant. 

MORRIS, District Judge (after stating the facts as above)". The 
décisions of the Suprême Court hâve apparently decided that in many 
cases the décisions of executive officers in the matter of the right of 
ahens to coma into this country, or to remain in this country, are final. 
It is not necessary to inquire whether this is or is net one of the cases 
in which the décision of the executive officers is not subject to review 
by the courts, because upon the facts as stated by the petitioner I 
think that the décision of the officers was clearly right. The petitioner 
was admittedly an alien. She has never been naturaHzed in this coun- 
try. She went bafk to Canada, of which country she was a citizen, 
and then re-entered the United States. In my view, the three-year 
period in which she was subject to déportation if she became an in- 
mate of a house of prostitution dates from her return from Canada. 
Even a person who had been in the United States for some years living 
a correct life, who then returns to the country of her nativity and 
citizenship, and then afterwards re-enters the United States for an 
immoral purpose, seems to me to be clearly within the mischief against 
which the provisions of the law in question were directed. 

The writ of habeas corpus will be dismissed, and the petitioner will 
be recommitted to the immigration authorities for déportation in 
accordance with the warrant of the Secretary of Commerce and 
Labor. 



HARKIS et al. t. EQUITABLE SECURITIES CO. et aL 
(Circuit Court, N. D. Georgla, Et D. February 2, 1909.) 

VENDOB and PuBCnASBB (I 294*) — FOEECLOSTJEB OF IJEN — STIPULATION FOB 

Attoknet's Fées— Enforoement. 

Under the law of Georgia by which a provision of a contraet for the 
payment of an attorney's fee in case of suit thereon Is valid, and the fee 
recoverable If the défense to the suit Is not sustalned, where a bond for 
title securing notes contalned such a provision, and the holder recovered 
the laud thereon in ejectment although he failed to recover on the notes, 
he is entitled to payment of such fee, as well as interest, where the mort- 
gagor is permitted by a court of equity to redeem the property. 

[Ed. Note.^For other cases, see Vendor and Purehaser, Dec Dlg. l 
294.*] 

W. W. Stark, for complainants. 
Chas. A. Read, for défendants. 

NEWMAN, District Judge. I hâve no doubt wfiatever, that tHe 
Equitable Securities Company is entitled to interest up to the time 

*F6r othèr cases s«e satné toplc & { ncmbisb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexe* 
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the money was deposited in the registry of the court under the order 
of this court of October 7, 190'8. I am further of opinion that the 
Equitable Securities Company is entitled to hâve its attorney's fées 
of 10 per cent, on the amount recovered. It is true that the company 
failed to recover on the notes. Afterwards, however, and after the 
ejectment was brought, the land recovered, and the judgment by which 
such recovery was had affirmed by the Suprême Court of the state, a 
writ of possession was issued, and the company had practically taken 
possession of the land. At least, this is the contention, and it seems 
to be supported by the facts. But whether possession had been ob- 
tained or not, the Equitable Securities Company had recovered the 
land, and this judgment had been affirmed as stated, so, in any event, 
there was nothing left but for it to be put in possession by the proper 
officer. 

At this stage of the proceedings, a bill was filed in the superior court 
of the state, and an injunction obtained. That case was removed to 
this court, and it is with that we hâve been dealing hère on an applica- 
tion to dissolve the injunction granted by Judge Brand of the superior 
court, and on which the order of October 7, 1908, referred to was 
made. In that order it was provided that if the complainants in that 
bill, C. L. Harris, Administrator, et al., would deposit in the registry 
of the court the principal and interest due by them, the injunction 
might remain of force, and that if they failed to do this the injunction 
would be dissolved. They made the deposit of the principal and in- 
terest as required. 

The bond for title provides for attorney's fées should suit be insti- 
tuted. It is true that the debt was evidenced by notes, and that there 
had been failure to recover on the notes, but in this case— the equity 
proceeding — I was, and am now, of opinion that it is the right of the 
complainants to pay the debt in full and bave back their land under 
the Georgia décisions on that subject, but in order to bave this équi- 
table relief they should themselves do equity. The equity of the case 
requires, moreover, that they should not only pay to the Equitable 
Securities Company its principal and interest, but also ail that was 
stipulated for in the contract. The law of Georgia at the time the 
ejectnient suit was brought and ended seems to hâve been that if, 
in a suit on a contract providing for attorney's fées, a plea was filed, 
and the plea not sustained, the complainant should be entitled to re- 
cover attorney's fées. They failed in the ejectment suit to sustain the 
plea filed by them, and recovery, as has been stated, was had against 
them. When the court allows them to come in now and relieve them- 
selves of this judgment in ejectment, they should pay in full ail that is 
due under the contract, and certainly, in view of their stubborn ré- 
sistance to the effort of the company to recover its debt, and after 
being finally allowed by the court to hâve back their land, shown even 
by them to be of much greater value than the amount of the debt, 
they should be required to pay ail the contract originally called for in 
conformity with the statutes of Georgia existing at the time. This 
amount, in my judgment, clearly embraces attorney's fées. 

A final decree will be entered in favor of the complainants in this 
166 F.— 64 
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case, revesting in them title to the land în question upon their paying 
over to the Equitable Securities Company, in addition to the amount 
now in the registry of the court, $385 attorney's fées. 



NEW JERSEY PATRNT CO. et al. v. MARTIN. 

(Circuit Court, N. D. lowa, C. D. February 3, 1909.) 

No. 171. 

1. Injunction (§ 230*)— YioT-ATioiî— Civil Contempt. 

Gomplainant cannot niaintain proceedings for a civil contempt for the 
violation of an Injunctlon until its rights hâve been determlned ou the 
merits. 

[Ed. Note. — For other cases, see Injunctlon, Dec. Dlg. I 230.*] 

2. Injunotion (§ 232*)— OKiMiNAt Contempt. 

Punishment Imposed to uphold the authorlty of the court for disobedi- 
ence of an injunctlon Is for criminal contempt, and the penalty is for the 
beneflt of the United States. 

[Ed. Note. — ITor other cases, see Injunctlon, Dec. Dlg. | 232.*] 

3. Contempt (§ 60*)— Heabinq— Proof. 

Where a conviction for contempt uiight subject the défendant to Im- 
prlsonmènt, he should not be tried on ex parte affidavits, but on oral tes- 
timony talten before a spécial examiner, wliether the contempt be civil 
or criminal. 

[Ed. Note. — For other cases, see Contempt, Dec. Dlg. § 60.*] 

On Citation for Contempt. 

Frank h, Dyer and Kelleher & O'Connor, for complainants, 
Wesley Martin, for défendant. 

REED, : District Judge. The défendant, upon application of com- 
plainants, has been cited to show cause why he should not be punish- 
ed for the violation of the temporary injunctlon heretofore issued 
against hirti; in this suit. In support of the citation, complainants hâve 
taken and:submitted a number of affidavits of différent persons, which 
they claim show that défendant has intentionally violated the tempo- 
rary injunctlon. Upon the hearing the défendant objected to the use 
of such afïîdavits, for the reason that the charge against défendant is 
criminal in its nature, and cannot be rightly determined upon ex parte 
affidavits which afford him no opportunity to cross-examine the affi- 
ants. The complainants' rights hâve not been determined, and until 
they are they would not be entitled to haye punishment imposed for 
their benefit as compensation for any damages they may hâve sus- 
tained because of the defendarit's acts; and the punishment would on- 
ly be imposed to uphold the authority of the court, and punish dis- 
obedience of its orders. . This would be what is denominated a criminal 
contempt, and the penalty imposed, if any, would be for the benefit 
of the United States. Bessette v. W. B. Conkey Co., 194 U. S. 324^ 
328, 24 Sup. Ct. 665, 48 L. Ed. 997; Matter of Christensen Engineer- 
ing Co., 194 U. S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1072; In re Nevitt, 
117 Fed. ■^48,54 C. C. A. 622. But whéther the contempt be regarded 

•For other oases see same toplc & § numbbk in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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as civil or criminal, the défendant should not be convicted thereof, 
which might subject him to imprisonment in either case, upon the ex 
parte affidavits of witnesses. It may be that some courts hâve permit- 
ted the use of affidavits upon the hearing in such cases. But it is 
doubtful, to say the least, if such a practice is permissible, especially 
when objected to by the défendant. In any event, it is not deemed a 
safe one to adopt. The objections of the défendant to the use of such 
affidavits upon this hearing are therefore sustained, and complainants 
will be afiforded an opportunity to take their testimony in support of 
their alleged violation by défendant of the temporary injunction by 
oral examination of their witnesses before a spécial examiner, upon 
due notice to the défendant. The parties may agrée upon such ex- 
aminer, but, failing to do so, the court will appoint one, before whom 
the testimony of both parties may be taken and reported to the court. 
It is ordered accordingly. 



In re BROD. 

(District Court, N. D. Georgia. February 2, 1909.J 

No. 2,137. 

1. Bankrtjptct (§ 41.5*)— DiscHAEQE— Objections. 

An objection to a bankrupt's discliarge, that the bankriipt with intent 
to conceal his financial condition either destroyed or failed to keep books 
of account or records from which his flnancial condition might be ascer- 
tained, was not defective for uncertainty. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 413.*] 

2. BaNKKUPTCY (§ 409*)— DiSCHAESE— SlIKINKAGE— ASSETS— EXPLANATION. 

Where there was a shrinkage of $10,000 in a bankrupt's assets wlthin 
a period of 13 months, and the bankriipt, thongh a shrewd buf^lness man 
of intelligence, failed to show from his books what became of his prop- 
erty, an objection to his discharge, because he had concealed, destroyed, 
or failed to keep books of account or records from which his flnarrcial con- 
dition might be ascertained, was properly sustained. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752- 
757 : Dec. Dig. § 409.*] 

In Bankruptcy. On objections to discharge. 

W. G. Post, for objecting creditors. 
T. F. Rawls, for bankrupt. 

NEWMAN, District Judge. There are only two questions for dé- 
termination in connection with this application for discharge by the 
bankrupt. The objection to a discliarge uses the language of the bank- 
ruptcy act of 1898 (Act Jiily 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 11)01, p. 3418]) as foUows: 

"With intent to conceal his financial condition, the said bankrupt either 
destroyed, concealed or failed to keep books of account or record from which 
his financial condition might be ascertained." 

It was objected to this that the bankrupt was not put on notice 
as to what he was charged with, whether it was destroying books of 
account, concealing the same, or failing to keep such books. I am 
inclined to think the référée ruled correctly on this question — that this 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



1012 166 FEDERAL EEPORTER. 

was sufficient. If the trustée in bankruptcy is unable to find proper 
books of account in a bankrupt's place of business, he cannot tell 
whether they hâve been destroyed or concealed, or whether the bank- 
rupt has never had such books of account, and has therefore failed to 
keep them. So that, as the burden is on the objecting creditors to 
make out a case, if the bankrupt has ample opportunity to meet the 
évidence submitted, no harm is donc the bankrupt by using this lan- 
guage in the objection, and he would hâve no just cause for complaint. 
The référée finds as follows : 

"I flnd that the objections should be sustalned on thls ground. The vast 
shrinkage of assets should be accounted for, and the books should show where 
the money went, but fail to do so. The bankrupt is a man of intelligence, aud 
a shrewd business man, able to keep books that would show what was done 
in his business. His failure to show on them what became of his property 
cannot hâve resulted other than from design. He will be held to intend 
the rcasonable résulta of his négligence or intentional omission." 

The next matter argued is whether this finding of the référée is sup- 
ported by the facts. I think it is. It appears from the évidence that 
in January, 1907, the bankrupt claimed to hâve total resources of 
$14,012, and owed $3,629, leaving a net worth of over $10,000. On 
the 25th day of February, 1908, when his pétition in bankruptcy was 
filed, the référée, taking the most favorable view of the matter, finds 
that the nominal value of his assets and liabilities was about the same, 
showing a loss in 13 months of $10,000, and the référée then stated: 

"I find that this discrepancy is net satisfactorily accounted for, and that 
his books show no light on it whatever." 

I think the référée was correct, both on the law of the case and on 
the facts, and that his recommendation that a discharge be denied 
should be approved. 

A discharge is denied. 



M. KIRSCHBERGER & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. November 28, 1908.) 

No. 5,005. 

1. OUSTOMS DUTIES (§ 43*)— CLASSIFICATION— SAWED SOAPSTONE— "MANUrAC- 

TDBED." 

Small pièces of soapstone, eut in regular sizes for gas tlps and burners, 
bave been "manufactured," and are dutiable as uuenumerated "manufac- 
tureù" articles, under Tarlff Act July 24, 1897, c. 11, § 6, 30 Stat. 205 (U. 
S. Comp. St. 1901, p. 1693). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Big. § 147 ; Dec. 
Dig. § 43.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4344-4346; 
vol. 8, p. 7716.] 

2. Ct^sTOMS Duties (§ 44*) — Classification — Similitude — Quality op Re- 

SEMBLANCÈ. 

The provision in TarifC Act July 24, 1897, c. 11, § 1, Scheduie B, par. 
97, 30 Stat. 156 (U. S. Comp. St. 1901, p. 1633), for minerai substances, 
being limited to articles susceptible of décoration, wares not susceptible 
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of decoriitioii are iiot to be brought within the paragraph through the 
<)l)t!i'ntion fif the similitude clause in section 7 of said act (30 Stat. 205 LU. 
S. Couii). St. 11)01, p. 1693]). 

|Ed. Note.— For other cases, see Custonis Duties, Cent. Dig. § 148; Dec. 
Dig. § 44.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers affirmed the 
assessment of duty by the collector of customs at the port of New 
York. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

MARTIN, District Judge. It is claimed by the importer that the 
merchandise in question is a species of lava, and it is contended that 
it is free of duty under Tariff Act July 24, 1897, c. 11, Schedule M, 
par. 395, and Free List, pars. 602, 605, 606, 614, 30 Stat. 151 (U. S. 
Comp. St. 1901, p. 1626), or, if dutiable at ail, it should be assessed 
under paragraph 183, at 20 per cent, ad valorem, or under paragraph 
93, at $1 or $2 per ton, or under paragraph 98, at 10 cents per gross 
and 15 per centum ad valorem, or under section 6, at 20 per centum 
ad valorem. 

The appraiser reports the merchandise in question as small pièces 
of soapstone, eut in regular sizes and used in the manufacture of gas 
burners. They were assessed for duty under paragraph 97 of the 
tariff act. I find from the évidence, and upon examination of the ex- 
hibits, that thèse blocks are soapstone, and that they are eut, before 
being imported, into sizes for gas tips and burners. 

The importer contends that thèse small blocks are eut into the sizes 
of the samples shown for the sole purpose of convenience in shipping. 
I do not so find the fact. I think it is apparent, from the évidence 
and an inspection of the exhibits, that the first process of the manu- 
facture of the tips is the cutting of the soapstone into blocks of the 
right sizes for being finished into gas tips, and that, therefore, the 
first process of manufacture was performed before they were imported, 
and must be treated as manufactured merchandise when imported. 
They were assessed for duty under paragraph 97. That paragraph 
reads as follows : 

"Articles and wares composed wholly or in chlef value of earthy or minerai 
substances, not specially provided for in this act, if not decorated in any man- 
ner, tliirt.v-five per centum ad valorem ; if decorated, forty-flve per centum ad 
valorem." 

The blocks in question are not enumerated under section 97. It 
was contended in argument by the assistant district attorney that they 
may be assessed under that paragraph as a similitude. It is apparent 
that thèse blocks are not susceptible of décoration, and therefore can- 
not be classified as a similitude under paragraph 97. Being a manu- 
factured article when imported, and no paragraph being pointed out 
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under which they may be classified for duty, I hold that they should 
be assessed under section 6, as a manufactured article, at 20 per 
cent, ad valorem. 



FUBRST BROS. & CO. T. UNITED STATES. 

(Circuit Court, Sf D. New York. November 28, 1908.) 

No. 4,168. 

CusTOMS DuTiES (§ 30*) — Classification— "Coooa-Buttebine"—"Cocoanut 

OlL." 

Cocoanut oil that has been subjected to a process of manufacture, bas 
a meltlng point of about 78.8 degrees Fahrenheit, and is sold to con- 
fectioners, is not cocoanut oll, wlthln the meanlng of Tariff Act Julv 24, 
1897, c. 11, § 2, Free List, par. 626, 30 Stat. 199 (U. S. Comp. St. 1901, 
p. 1685), but is dutiàble as "cocoa-butterine," under section 1, Schedule G, 
par. 282, 30 Stat. 172 (U. S. Comp. St. 1901, p. 1652). 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dig. § 30.* 
For other définitions, see Woi;ds and Phrases, yol. 8, p. 7605.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of'dufy by the collector 
of customs at the port oï New York. 

Corastock & Washburn (J, Stuart Tompkins, of counsel), for im- 
porters. 
D. p'rank Xloyd, Asst. U. S. Atty. 

MARTIN, District ! Judge (orally). The merchandise in contro- 
versy was assessed for duty by the collector at 3% cents per pound, 
under the provision for "cpcoa-butterine" in Tarifï Act July 34, 1897, 
c. 11, § 1, Schedule Ô, par. 283, 30 Stat. 172 (Û. S. Comp. St. 1901, 
p. 1652). The importers' protest claims free entry as cocoanut oil, 
under paragraph 636 of the act (July 34, 1897, c. 11, § 3, Free List, 
30 Stat. 199 [U. S. Comp. St. 1901, p. 1685]). There are also alterna- 
tive claims for assessment of the product as an expressed or render- 
ed oil, under paragraph 3, or as a nonenumerated manufactured article, 
under section 6 of the act. 

From an examination of this record, I find that the importer, Albert 
F. Fuerst, tcstified before the Board of Appraisers that his firm sells 
the article in question — 

"to dealers In this country and also to confectiouers' houses, confectiouers' 
supply. Q. As a matter of fact, its proper use is net for soap making? A. 
It can be used. Q. It can be used, but they don't buy it to use in soap mak- 
ing? A. Well, it is notUing but cocoanut oil refined, the same as they im- 
port." 

He testifies further : 

"I also désire to state that we buy this materi.al as refined cocoanut oil, 
and we sell it to the trade as refined cocoanut oil. Furthermore, we buy from 
the same manufacturer who manufactures this cocoanut oil a material wliich 
we import into this country and sell to the trade as cocoa-butter substitute, 
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on wliich we pay a duty of SVa cents a pound. The same manufacturer who 
manufactures this reflned cocoanut oil manufactures for us a materlal which 
we sell as cocoa-butter substitute, but thIs material hère we only sell as re- 
flned cocoanut oil." 

When asked the différence between a cocoanut oil, refined, and co- 
coa-butter substitute, the witness answered : 

"I could not tell you exactly what the différence Is, but we know that the 
material which we buy from the same manufacturer and sell as cocoa-butter 
substitute is something entirely différent to this. I know that. I don't know 
what the other product consists of. We hâve asked the manufacturer, both 
verbally and in writing, what the raw material is that he used for making 
the cocoa-butter substitute, and he bas declined to tell us, as he says It is a 
secret." 

The same importer, testifying again in this court, states that he has 
had this product analyzed, and that the différence between refined 
cocoanut oil (as represented by Exhibit 4) and cocoa-butter substitute 
(as represented by Exhibit 5) is that Exhibit 4 has a melting point of 
from 76° to 78° P., and Exhibit 5 of 90° to 93°F.; that the cocoanut 
oil is used for soap making in combination with other materials, and 
may be used for culinary purposes or by chocolaté makers ; and that 
Exhibit 4 is not used as a substitute for cocoa-butter, unless in com- 
bination with something else. He does not dispute the government 
chemist's report, except that he claims the article would melt at 76°, 
instead of 78.8° F. He does not state the manner of its préparation. 
He sheds no further light as to the process of manufacture. He does 
not materially change his statement of the purposes for which it is 
designed to be used. 

The board held there was no sufficient évidence "for a findiilg that 
the article is not suitable for use as a cocoa-butter substitute, and 
therefore dutiable under paragraph 282." The évidence taken in this 
court does not materially change the facts as they appeared before 
the board. I am satisfied, from an examination of ail the évidence, 
that the article in question is not simple cocoanut oil, but that cocoanut 
oil has been subjected to a process of manufacture. 

The décision of the Board of General Appraisers is affirmed. 



G. SIEOLE & CO. V. UNITEP STATES. 

(Circuit Court, S. D. New York. November 28, 1908.) 

No. 5,116. 

1. CusTOMS DuTiES a 43*) — Classification— OBOtiTL EIxtract— Pebsian Ber- 

BY EXXBACr — USENUMERATBD ARTICLES — "DKX:GS." 

Orchll and Persiau berry extracts are not dutiable as "drugs," under 
Tariff Act .July 24, 1807, c. 11, § 1, Schedule A, par. 20, 30 Stat. 152 (U. 
S. Comp. St. 1901, p. 1628), but as unenumerated manufactured articles 
under section 6, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1093). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 43.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2205, 2206; 
vol. 8, p. 7643.] 
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2. GUBTOMS DUTIES (§ 43*)— Obchil. 

Orchll extract is not Included in Tarlff Act Julv 24, 1897. c. 11, ? 2, 
Fres List, par. 628, 30 Stat. 200 (D. S. Comp. St. 1901, p. 1686), relating 
to "orchil, or orcliil liquid," because it is a manufactured article. 
[Ed. Kote. — For other cases, see Customs Duties, Dec. Dig. § 43.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below sustained in part protests of the importers 
against the assessment of duty by the collector of customs at the port 
of New York. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

J. Osgood Nichols, Asst. U. S. Atty. 

MARTIN, District Jndge. The importations in question, described 
as so-called vegetable colors and known as "Persian berry extract" 
and "orchil extract," were assessed for duty at the rate of 30 per cent, 
ad valorem under Tarifï Act July 24, 1897, c. 11, § 1, Schedule A, par. 
58, 30 Stat. 154 (U. S. Comp. St. 1901, p. 1630), which provides for— 

"ail paiiits, colors, pigments, laites, crayons, smalts and frostitigs, wiiether 
cmde, dry, or niixed, or ground witli water or oil or witli solutions otlier 
tlian oll, not othervvise speclally provided for in tiiis act, 30 per cent." 

The protests claim classification under paragraph 20 of said act at 
the rate of one-fourth of 1 cent per pound and 10 per cent, ad valorem. 
That paragraph is as follovvs: 

"Drugs sucli as * * * berries, * * * lichens, mosses, * * * weeds 
and woods used expressly for dyoing; any of the t'oregoing which are drugs, 
and not edible, but which are advanced in value or condition by refining, grind- 
ing, or other process, and not speciaily provided for in this act. * » * " 

In some of the protests the claim is also made that the goods are 
dutiable at 20 per cent, ad valorem under the provision in section 
6 for nonenumerated manufactured articles. Thèse articles are not 
paints or colors within the meaning of paragraph 58 ; neither can they 
be classified under paragraph 20, because they are not used as drugs. 
The orchil is not included in the provisions of paragraph 628, because 
it is a manufactured article. 

So far as protests 864,525 and 266,531 herein relate to the Persian 
berry extract described as "sap yellow" on the invoices, the décision 
of the board is affirmed on the authority of Berlin Aniline Works v. 
United States (C. C.) 154 Fed. 925, T. D. 28,280, and the merchandise 
held to be dutiable under section 6 at 20 per cent, ad valorem ; the 
latter claim being set forth in said protests. I hold, further, that so 
far as said protests relate to orchil extract the same is properly dutiable 
under said section 6 at 20 per cent; and the décision of the board 
with respect thereto is modified accordingly. 

With respect to protest 206,562 herein, which protest makes no 
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claim under said section 6, and which apparently relates to both the 
Persian berry extract and orchil extract, the décision of the board 
must be affirmed, and the merchandise subject to duty as assessed. 



UNITED STATES V. F. B. VANDEGRIFT & CO. 

(Circuit Court, S. D. New Yorlî. November 28, 1008.) 

No. 5,268. 

CusTOMS DuTiES (§ 81*)— Reliquidation— Statute of Limitations. 

Act March 3, 1875, c. 136, § 1, 18 Stat. 469 (U. S. Comp. St. 1001, p. 
1986), providing that said act should not "prevent tlie correction of er- 
rors in liquidation * * * dlscovered within one year from the date of 
payment," did not repeal or modify Act June 22, 1874. c. 391, § 21, 18 
Stat. 190 (U. S. Comp. St. 1901, p. 1986), which prescribed flnality for the 
"settlement of duties * * * after tlie expiration of one year from the 
time of entry" ; and a reliquidation niade more than a year after entry 
is void, though within a year after the payment of duty. 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dig. § 81.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,737 (T. D. 38,848), 
sustained the protest of F. B. Vandegrift & Co. against the assessment 
of duty by the collector of customs at the port of New York. The 
opinion filed by the Board of General Appraisers reads as f oUows : 

HAY, General Appraiser, In this case the collector reliquidated the entry 
more than a j^ear after the flling of the first entry paper, but within a year 
after the payment of duty. The collector cites as his warrant of law for this 
action the proviso of Act March 3, 1875, c. 136, § 1, 18 Stat. 469 (U. S. Comp. 
St. 1901, p. 1986), entitled "An act restricting the refunding of customs duties 
and prescribing certain régulations of the Treasury Department." ïhis pro- 
viso reads as follows: "Provided also, that this act shall not afïect the re- 
fund of excess of deposlts based on estimated duties nor prevent the correc- 
tion of errors in liquidation, whether for or against the government, arisiug 
solely upon errors of fact dlscovered within one year from the date of pay- 
ment and, when in favor of the government, brought to the notice of the col- 
lector within ten days from the date of discovery." Unless in this statute 
there is to be found authority for the collector's action, he is linilted In the 
rellquidation of an entry by Act June 22, 1874, c. 391, § 21, 18 Stat. 190 (U. S. 
Comp. St. 1901, p. 1986), entitled "An act to amend the customs revenue laws 
and to repeal moieties." This section reads as follows: "That whenever any 
goods, wares, and merchandise shall hâve been entered and passed free of 
duty, and whenever duties upon any imported goods, wares, and merchandise 
shall hâve been delivered to the owner, importer, agent, or consignée, such 
entry and passage free of duty and such settlement of duties shall, after the 
expiration of one year from the time of entry, in the absence of fraud and in 
the absence of protest by the owner, Importer, agent, or consignée, be final and 
conclusive upon ail parties." 

In Cassel's Case, G. A. 5,962 (T. D. 26,147), we held that the word "entry," 
as used in section 21, meant the complète transaction by which the merchan- 
dise was brought Into the body of the merchandise of this country, and that 
the statute of limitations created by that section began to run when the exact 
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amoiirit of duties was ascertained and pald. In reaching that conclusion we 
were guided by, the fainillar rule of construction that a statute should be giv- 
en that meanlng whicU will allow full scope and effect to its provisions, rath- 
er than that whlch narrows and restricts them. We pointed ont In that opin- 
ion that It had been settled by a long Une of décisions that the word "entry," 
as used in the statutes, had two différent meanlngs, the one beiug the first 
paper filed and the other the completed transaction of entering merchandise ; 
that to give the word the first of thèse meanlngs would be under some clrcimi- 
stances to destroy rather than to limit the collector's right to reliquidate an 
entry ; that under some elreumstances the exact duties eould not be ascer- 
tained within a year from the time of the flling of the first paper, and the 
period wherein the liquidation could take place might therefore hâve expired 
before the mlstake or condition whieh would call for rellquidation could hâve 
been dlscovered ; that, therefore, the only Way to glve to this statute such con- 
struction as would allow a year under ail elreumstances wherein au entry 
might be relic(uidated was to tréat the word "entry" in section 21 of the 
aet of 1874 as' meanlng the completed transaction. ïhls case was reversed by 
the United States Circuit Court In Cassel v. U. S. (C. C.) 146 Fed. 146, T. D. 
27,116, which was acqulesced In by fhé governnlent. 

The act of Màrch 3, 1875, from whlch the proviso relied upon by the col- 
lecter is quoted àbove, Is one deallng with the refunding to Importera of du- 
ties errpneously collected. The affirmative provisions of this statute were re- 
pealed by implicatïpn by the cùstoms administrative act of 1890. It is not, 
however, necessary for liS to décide whether the eustoms administrative act 
also repealed the proviso above quoted, with which there is nothing in the 
act in confllct; for in the vlew we take this proviso is not such affirmative 
législation as gives to the collecter any new grant of power, nor can it be 
sald in any way to repeal, abridge, modify, or limit section 21 of the act of 
1874. It is nothing more than a savlng clause, saving and excepting from the 
opération of the act of whioh it is a: part certain thlngs therein mentioned 
*hich might otherwise be included In the opération of that law. It is, how-, 
evèr, législative récognition of the collector's righit under exlsting law to cor- 
rect by rellquidation an erroneous liquidation. within one year from the date 
of payment of duty, being théreifore in effect législative construction or In- 
terprétation of section 21 of the act of 1874, similar to that glven it by this 
board in Oassel's Case, supra. 

With this View of the effect of the proviso of section 1 of the act of 1875, 
the coUector is limited in the rellquidation of an entry to the time prescribed 
by section 21 of the act of 1874, whlch under the décision of the court In Cas- 
sel v. U. S., supra, Is one year from, the fiiing of the flrst paper in the entry 
of the merchandise. This year having expired, the time wherein the entry 
could hâve been rellquidated had passed prior to the date of the reliquidation 
of the entry in question, and the collector's action was void, being wlthout 
atithority of law. 

The protest is sustained, and the colleetor directed to reliquidate the en- 
try accordingly. i.; : 

J. Osgood Nichols, Asst. U. S. Atty. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 

MARTIN, District Judge., Décision of the Board of General Ap- 
praisers affirmed, upon the opinion of the board. 
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CHARLES CORRERO & CO. et al. v. BARTON et al. (Circuit Court of 
Appeals, Fifth Circuit. February 23, 1909.) No. 1,687. Appeal from the 
District Court of the United States for the Eastem District of Louisiana. 
Henry L. Himel and Monte M. Lemann, for appellants. Gustave Lemle, for 
appellees. Before PARDEE, McOORMICK, and SHELBY, Circuit Judges. 

PBR CURIAM. In this case a pétition by Barton and others, credltors, 
was flled against the firm of Charles Oorrero & Co. asking to hâve them 
adjudicated bankrupts. Upon hearing adjudication was denied. Thereafter, 
on application, a nevr trial was granted, and thereafter leave was granted to 
amend the original pétition by charging other and further acts of bankruptcy. 
This appeal questions the right to grant the new trial and àllow the amend- 
ments. We are of opinion the questions presented were wlthin the discrétion 
of the District Court. See General Order No. 11 (89 Fed. vil, 32 C. C. A. xiv). 
However this may be, our examination of the record satisfles us that the action 
of the court was correct. The other asslgnments of error are not well taken. 
The judgment appealed from is afflrmed. 



CHICAGO GREAT WESTERN RY. CO. v. GRANT. (Circuit Court Of Ap- 
peals, Eighth Circuit. February 9, 1909.) No. 2,930. In Error to the Circuit 
Court of the United States for the Northern District of lowa. George H. 
Carr (A. G. Briggs, on the brief), for plaintiff in error. T. .T. Fitzpatrick (E. 
J. O'Connor and Loren Risk. on the brief), for défendant in error. Before 
VAN DEVANTER and ADAMS, Circuit Judges, and RINER, District Judge. 

PER CURIAM. After an attentive examination of the record In this case, 
we deem it sufflclent to announce our conclusion that the évidence was such as 
to warrant the submission to the jury of the issues of fact, that the court's 
charge to the jury was pertinent, accurate, and sufiiciently comprehensive, 
and that there was no error in the admission or rejection of évidence. The 
Judgment is therefore afFirnied, 



CONNOLLY v. BOUCK et al. (Circuit Court of Appeals, Eighth Circuit. 
May 9, 1908.) No. 2,498. Appeal from the Circuit Court of the United States 
for the District of Colorado. Hugh Butler, for appellant. Ilarvey Rlddell, 
for appellees. 

PER CURIAM. Dlsmissed, with costs, for want of jurisdlction, but without 
préjudice to right to use transcript and printed record ou second appeal, etc. 
See 160 Fed. 1022, 87 C. O. A. 678. 



In re EMPIRE CONSTRUCTION & SUPPLY €0. (Circuit Court of Ap- 
peals, Second Circuit. January 12, 1909.) No. 11.5. Pétition for Révision of 
Proceedings of the District Court of the United States for the Eai^tern District 
of New York. For opinion below, see 157 Fed. 49.1. Henry Hoelljes (Walter 
Carroll Low, of counsel), for petitioner. Robert J. Slahon (Herman Classer 
and Robt. J. Mahon, of counsel), for trustée. Before LACOMBE, COXE, 
and WARD, Circuit Judges. 

PER CURIAM. The petitioner, Abbe, Is the owner of two buildings In 
Brooklyn. On May 16, 1908, he brought an action in the state court to recover 
damages against the trustée of the bankrupt for alleged trespass upon his 
property. On June 22, 1908, the bankruptcy court on pétition of the trustée 
iSBued au injunctiou restraiijing the further prosecution of the action in the 
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Btate court. 'Abbe duly filed a pétition to revise thls order. Tte principles^ 
of law governing the oase at bar hâve been several times before this court and 
need not be again discussed. In re Russell & Birkett, 101 Fed. 248, 41 C. 
O. A. 323 ; Matter of Kanter, 121 Fed. 984, 58 C. C. A. 260; Matter of Spitzer, 
130 Fed. 879, 66 O. C. A. 85 ; Matter of Mertens, 147 Fed. 182, 77 C. C. A. 478; 
Matter of De Kalb & Berger (flled Nov. 18, 1908) 165 Fed. 895. The order i» 
reversed. 



FIBJLDEE et al. t. SESSLER et al.t (Circuit Court of Appeals, Flfth Cir- 
cuit. March 2, 1909.) No. 1,878. In error to the Circuit Court of the United 
States for the Eastern District of Texas. John B. Warren and Jno. Hamman, 
for plalntiffs In error. Stuart R. Smith, Léon Sonfield, and Walter J. Craw- 
ford, for défendants in error. Before PARDEE, McCORMICK, and SHELBY, 
Circuit Judges. 

PER CURIAM. On the authority of Hooper et al. v. Schelmer, 23 How. 
235, 16 L. Ed. 452, Fenn v. Holme, 21 How. 481, 16 L. Ed. 198, Shelrbum v. 
De Oordova, 24 How. 423, 16 L. Ed. 741, Langdon v. Sherwood, 124 U. S. 83, 
8 Sup. et 429, 31 L. Ed. 344, and Johnson v. Christian, 128 U. S. 382, 9 Sup. 
et 87, 32 L. Ed. 412, the judgment of the Circuit Court i& afflrmed. 



In re HOPPER-MORGAN CO. (Circuit Court of Appeals, Second Circuit. 
January 12, 1909.) No. 130. Appeal from the District Court of the United 
States for the Northern District of New York. E. M. Schwarzenberg, for ap- 
pellant Brown, Carlisle & McCartin, for appellee. Before LACOMBE. 
WARD, and NOYES, Circuit Judges. 

PER CURIAM. The majority of the court concur in the décision of Judge 
Ray. 156 Fed. 533. 



MAGNUS & liAUER v. UNITED STATES. (Circuit Court of Appeals, Sec- 
ond Circuit. January 12, 1909.) No. 116 (4,972). Appeal from the Circuit 
Court of the United States for the Southern District of New York. For dé- 
cision below, see 160 Fed. 281, afflrmlng a décision by the Board of United 
States General Appralsers. G. A. 6,614 (T. D. 28,231). Kammerlohr & Duffy 
(John G. Duffy, of counsel), for importers. J. Osgood NIchols, Asst. U. S. Atty^ 
Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Décision affirmed, on opinion of Judge Hough. 



PEROY SUMMER CI^UB v. ASTLB et al. (Circuit Court of Appeals, First 
Circuit. October 6, 190S). No. 682. For former opinion, see 163 Fed. 1. 

PER CURIAM. The court having fully consldered the pétition for rehearîng 
filed by the complainant, appellant, on June 27, 1908, and no judge who con- 
curred In the judgment entered on May 20, 1908, desiring that the case be 
reargued, It is ordered that the pétition for rehearing, filed on June 27, 1008> 
be and the same Is hereby denled, and mandate may issue forthwlth. 



SELBT OIL & GAS CO. et al. v. EASTERN OIL CO. {Circuit Court of 
Appeals, Eighth Circuit. May 11, 1908.)- No. 2,727. Appeal from the United 
States Court of Appeals In the Indlan Territory. Ramsey & Glbson, R. B. 
Thompson, and Frank Smith, for appellants. George O. Butte, for appellee. 

PER CURIAM. Reversed, wlthout costs to either party in this court, per 
stipulation, and cause remanded to the Suprême Court of the state of Okla- 
homa forthwlth, with directions to enter a decree as providêd in said stipu- 
lation. See 104 S. W. 804. 

JRehearing denled March 30, 1909. ' 
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SMITH et al. v. KRAUSE et al. (Circuit Court of Appeals. Second ar- 
cult. January 12, 1900.) Ko. 111. Appeal from tlie Circuit Court of the 
United States for the Soutliern District of New Xorlv. For opinion below, 
see 160 Fed. 270. T. F. Bourne (Seymour, Seymour & Megrath and John S. 
Seymour, of eounsel), for appellants. Louis C. Raegener and S. L. Moody, for 
appellees. Before LACOMBE, COXE, and WAKD, Circuit Judges. 

PEB CURIAM. Decree afflrmed, on the opinion of Judge Holt. 



SOLT V. CANNBY. (Circuit Court of Ar)peals. First Circuit. September 4, 
1908.) No. 738. For former opinion, see 1G2 Fed. 000. 

PER CURIAM. ïlie court having fuUy considered the pétition for rehearlng 
flled by the plaintifC, plaintifC in error, on July 17, 1908, and no judge who 
concurred In the judgment entered on June IS, 1908, desiring that the case he 
reargued, it is ordered that the pétition for rehearlng, flled on July 17, 1908, 
be and the same is bereby denied, and mandate may issue forthwith. 



TEDFORD V. UNITED STATES. (Circuit Court of Appeals, Eigbth Cir- 
cuit. May 13, 1908.) No. 2,738. In Error to the United States Court of 
Appeals in the Indian Terrltory. Harley & Lewis, for plalntiff in error. Wil- 
liam J. Gregg, U. S. Atty. 

PER CURIAM. Dlsmissed. pursuant to rule 23 (150 Fed. xxxli, 79 C. 
O. A. xxxii), without costs to either party in this court, on motion of défendant 
in error, See 104 S. W. 608. 



TREAT V. TAYLOR et al. (Circuit Court of Appeals, Second Circuit. April 
14, 1908.) No. 181. In Error to the Circuit Court of the United States for tbe 
Southern District of New York. For décision below, see 1.53 Fed. 056. Win- 
fred T. Denison, Asst. U. S. Atty., for plaintiff in error. Comstock & Wash- 
burn (Albert H. Washburn, of eounsel), for défendants in error. Before LA- 
COMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Judgment afflrmed, on the opinion below. 



UNITED STATES y. A. GRAF DISTILLING CO. (Circuit Court of Ap- 
peals, Eighth Circuit. May 12, 1908.) No. 2.233. In Error to the District 
Court of the United States for the Eastern District of Missouri. David P. 
Dyer, U, S. Atty. Warwick M. Ilough, for défendant in error. 

PER CURIAM. Afflrmed, without costs to either party in this court, on 
authority of mandate in response to questions certifled to the Suprême Court 
of the United States lu this cause. 208 U. S. 198, 28 Sup. Ct. 264, 52 L. Ed. 
452. 



UNITED STATES T. BOND. (Circuit Court of Appeals, Fifth Circuit. 
December 15, 1908.) No. 1,810. In Error to the Circuit Court of the United 
States for the Southern District of Texas. Lock McDaniel, for plaintiff in 
error. Edward F. Harris, for défendant In error. Before PARDEE, Mc- 
CORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This case could hâve been brought hère on proper certlflcate 
for revlew hy an appeal only, but no appeal was either asked for or' granted. 
Tbe motion to dismiss is granted, and the case is dismissed. See 161 Fed. 165. 
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UNITBD STATES v. BROWNELIi. (Circuit Court of Appeals, Second 
Circuit. Noveinber 16, 1908.) No. 78 (4,586). Appeal from the Circuit Court 
of the United States for the Southern District of New York. For décision he- 
low, see 159 Fed. 219, aflirming a décision by the Board of United States 
General Appraisers. G. A. 6,45,3 (T. D. 27,645). D. Frank Lloyd, Asst. U. S. 
Atty. Mayer & Gilbert (Jullns M. Mayer, of counsel), for appellee. Before 
LAGOMBE, COXB, and NOYES, Circuit Judges. 

PER CURIAM. Décision affirmcd. 



UNITED STATES v. NAGLE et al. (Circuit Court of Appeals, Second 
Circuit. February 11, 1908.) No. 138. In Brror to the District Court of 
the United States for the Western District of New York. There was no opin- 
ion below. For earlier proceedings in this cause, see 145 Fed." 302, 76 O. C. 
A. 181. Lyman M. Bass, U. S. Atty. Stearns, Towne & Smith (Arthur C. 
Wade, of counsel), for défendants in error. Before LACOMBE, COXB, and 
WAKD, Circuit Judges. 

PER OURIAM. Judgment afflrmed. 



UNITED STATES V. OUWERKERK. (Circuit Court of Appeals, Second 
Circuit. April 14, 1908.) No. 128 (4,136). Appeal from the Circuit Court of 
the United States for the Southern District of New York. For décision below, 
see 153 Fed. 916, aflirming a décision by the Board of United States General 
Appraisers (G. A. 6,169, T. D. 26,772), which had afflrmed the assessment of 
duty by the collecter of customs at the port of New York. D. Frank Lloyd, 
Asst. U. S. Atty. Hatch & Clute (Walter P. Welch, of counsel), for appellee. 
Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Décision of Circuit Court afflrmed. 



UNITED STATES T. SELLERS. (Circuit Court of Appeals, Second Circuit. 
January 12. 1909.) No. 93 (4,996). Appeal from the Circuit Court of the 
United States for the Southern District of New York. For décision below, 
see 160 Fed. 518, afflrmlng a décision by the Board of United States General 
Appraisers. Note G. A. 6,472 (T. D. 27,684). J. Osgood Nlchols, Asst. U. S. 
Atty. Brooks & Brooks (Frederick W. Brooks, of counsel), for appellee. Be- 
fore liAOOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Décision afflrmed, on the opinion of the court below. 



UNITED STATES ex rel. GIANT POWDER CO. v. AXMAN et al. (Circuit 
Court of Appeal?, Ninth Cironit. November 2, 1908.) No. 1,657. In Error to 
the Circuit Court of the United States for the Northern District of Callf ornia. 
Robert Harrison, for plaintiffi in error. On certificate of clerk of Circuit 
Court, under subdivision 1 of rule 16 (150 Fed. xxix, 79 C. C. A. xxix), and 
motion to dismlss wrlt of error. 

PER CURIAM. Cause dlsmissed. See, also, i52 Fed. 816. 



WASSERMAN v. UNITED STATES et al. (Circuit Court of Appeals, 
Bighth Circuit. February 12, 1909.) No. 2,160. In Error to the Circuit Co^rt 
of the United States for the Eastern District of Missouri. David Goldsmlth 
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and IL B. Jonas. for plalntiff in error. H. W. Blodgett, TJ. S. Atty., Seddon 
& Holland, and George F. McNulty, for défendants in error. 

PER CURIAM. Reversed, per stipulation, at costs of plaintlfC in error, 
except attorney's fee, and renianded, with directions to dismiss proceedlng. 
See lei Fed. 722, 88 C. C. A. 582. 



In re WOOD et al. (Circuit Court of Appeals, Eighth Circuit. October 1, 
1908.) No. 71. Pétition for Revlew. Bicksler, Bennett & Nye, for petitloners. 
William li. Dayton, for respondent. 

PER CURIAM. Order and deeree of District Court for District of Colorado 
approved and confirmed on autliorlty of mandate of Suprême Court of the 
United States (210 U. S. 246, 28 Snp. Ct. 621, 52 L. Ed. 1046), in response to 
questionB, and pétition for review dismissed, at costs of petitloners, etc. 



End or Cases in Vol. 166. 



